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WDooKSDr  Bkpobtb. Vol.  4.  1864-1865. 

Aluiaxa  Bkfobtb. Yols.  28,  29.  1856. 

Abxaksab  Bspobts. YoIb.  17, 18.  1856. 

Calefobhu  Bkfobm. Yol.  6.  1856. 

CoHmonouT  Bsposn.   ......  Yol.  25.  1856. 

Flobida  Bsfoktb. Yol.  6.  1856. 

Obobou  Bkfobtb. Yols.  19,  20.  1856. 

Illihoib  Bbpobtb.     ....:..  YoIb.  17, 18.  1856. 

IxDUMk  Bkfobtb. YoIb.  7,  8.  1856. 

Iowa  Bbfoktb. Yol.  2.  1866. 
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Miner)  12;  (1  Stow.)  18;  (2  Stow.)  19,  20;  (8  Stow.)  20,  21; 

(1  Stow,  k  P.)  21;  (1, 2, SStow.  ftP.)  23;  (4, 5Staw.  ftP.)  24;  (5 Stow. 

ft  P.,  and  1  Porter)  26;  (l,2Ftotor)  27;  (3,4Portor)  29;  (4, 6, 6  Porter) 

80;  (6,  7  Porter)  31;  (8,  9  Porter)  33;  (1)  34,  35;  (2,  8)  36;  (8,  4)  87; 

(4,  6)  39;  (6.  7)  41;  (7,  8)  42;  (9, 10)  44;  (11, 12)  46;  (18,  14,  16)  48; 

(16^  16)  50;  (17, 18)  52;  (18, 19)  54;  (20^  21)  56;  (22, 23)  58;  (24»  26)  60; 

(28,  27)  62;  (16,  16)  63;  (28»  29)  65. 
JttKAmA»-(l>  2)  33;  (2)  35;  (3)  36;  (4)  37,  38;  (6)  89,  41;  (6)  42;  (7,  8) 

44,  46;  (8,  9)  47;  (9,  10)  50;  (10. 11)  52;  (11,  12)  54;  (12,  13)  56;  (13, 

14)  58;  (14,  16)  60;  (17,  18)  65. 
CAUiaBinA->(l)  02, 54;  (2)  56;  (3)  58;  (4)  60;  (6)  63;  (6)  65^ 
OoanraonouT— (Kirby,  and  1,  2  Root)  1;  (1, 2  Day)  2;  (3  Day)  3;  (4  Day)  4; 

(6  Day)  5;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (6)  13;  (6)  16;  (7)  18;  (8)  20; 

(9)  21;  (10)  25,  26,  27;  (11)  27,  29;  (12)  30,  31;  (13)  33;  (13,  14)  35; 

(14)  36;  (16)  38, 39;  (16)  41;  (17, 18)  44;  (18)  46;  (19)  48;  (10, 20)  50; 

(20)  52;  (21)  54;  (21,  22)  56;  (22)  58;  (23)  60;  (23,  24)  63;  (26)  65. 
]I!ILAWAS»-<1  Hair.)  23,  25,  26, 27;  (2  Hut.)  29,  30,  31,  33;  (4  Harr.) 

42,  44;  (6  Harr.)  48,  60;  (1  Houat)  6a 
ItOBiDA— <1)  44, 46;  (2)  48,  50;  (3)  52;  (4)  54,  56;  (6)  58;  (6)  63,  65. 
«BOBOIA~(1  T.  U.  P.  Charlton)  4;  (1)  44;  (2, 3)  46;  (4, 6)  48;  (6>  7)  50;  (8,  9) 

52;  (9,  10)  54;  (11,  12)  56;  (12,  13,  14)  58;  (16,  16)  60;  (17, 18, 19)  63; 

(10,  20)  65. 
.hUN0i»~(Bre6M)  2;  (1  Scam.)  25,  26,  27,  28y  29,  30^  32,  33;  (2  Scam.) 

33,  35;  (3  Scam.)  36;   (3,  4  Scam.)  38;  (4  Scam.)  39;  (1  GKlm.)  41; 

(2Gi]m.)43;  (3Qflm.)44;  (40Um.)46;  (6Gilm.)48^  50;  (11)50;  (11, 

12)52;  (12,13)54;  (13,14)56;  (14,16)58;  (16)60;  (16)61;  (16,17)63; 

(17, 18)  65. 

Blacki)  12;  (2 BUokf.)  18,  2C),  21;  3  Blackf.  25, 26;  (4  Blaokl) 

28^  29,  30^  32;  (6  Blackf.)  32,  33^  35,  36;  (6  Blackf.)  36,  38,  89; 
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(7BlMk£.)89,«i,4a;(8BUokf.)44^46;a)M^W;($)8a|  A  )M| 
(8)  66;  (4)  »8;  (6.  6)  61;  (6.  7)  63;  (7,  8)  65. 

Iowa— (Marris)  39,  41,  43;  (1  G.  Greene)  46,  48,  50;  (2  0.  Gmm)  52^ 
(3  G.  Gteene)  M,  56;  (4  G.  Greene)  61;  (1,  2)  63;  (2)  65. 

KBrnroET— (1  Sneed)  2;  (Hardin)  3;  (1  Bibb)  4;  (2  Bibb)  4,  5;  (8  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Hanh.)  10;  (2  A.  E.  Ifarah.,  and  litt.  SeL  Gba.)  12| 
(8  A.  K.  Manh.,  end  1,  2  litt)  13;  (3,  4  Litt.)  14;  (1,  2  Mon.,  and  5 
litt.)  15;  (8,  4  Mon.)  16;  (5,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Maiah.)  19;  (3,  4,  5  J.  J.  Marsh.)  20;  (5,  6  J.  J.  Marih.)  22;  (7  J.  J. 
Uumk.)  22,  23;  (1  DaiMi)  25;  (2  Dana)  26;  (8  DaoA)  28;  (4  Dana)  29; 
(5  Dana)  30;  (6,  7  Dana)  32;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Mon.) 
85;  (1,  2  B.  Mon.)  36;  (2,  3  B.  Mon.)  38;  (8,  4  B.  Mon.)  39;  (4,  5  B. 
Man.)  41;  (6,  6  B.  Mon.)  43;  (6  B.  Mon.)  44;  (7  B.  Mon.)  45;  (7,  8  B. 
Mob.)  46;  (8,  9  B.  Mon.)  48;  (9, 10  B.  Man.)  50;  (10,  11  B.  Mon.)  52; 
(12  B.  Mon.)  54;  (13  B.  Mon.)  56;  (14  B.  Mon.)  58;  {14^  15  B.  Mkm.)  61; 
(15,  16  B.  Mon.)  63. 

LoDisiAHA— (1,  2,  8  Mart.)  5;  (8,  4  Mart)  6;  (5, 6, 7  Mart)  12;  (8, 9, 10, 11, 
12  Mart)  13;  (1,  2  Mart,  N.  S.)  14;  (3  Mart,  N.  S.)  15;  (4,  5  Mart, 
K.  S.)  16;  (6  Mart,  N.  S.)  17;  (7  Mart,  K.  8.)  18;  (8  Mart.,  K.  S.)19, 
20;  (1, 2)  20;  (2,  3)  22;  (3,  4)  23;  (6,  6)  25;  (6, 7)  26;  (8)  28;  (9, 10)  29; 
(11)  30;  (12)32;  (13,  14)  33;  (15,  16)  35;  (17,  18,  19)  36;  (1  Bob.)  36; 
,(1,  2,  3  Bob,)  38;  (4,  5,  6  Bob.)  39;  (6,  7,  8,  9  Bob.)  41;  (10,  11, 
12  Bob.)  43;  (1  Ann.).  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  80; 
(5  Ann.)  52;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  58;  (9  Ann.)  61;  (10 
Ann.)  63. 

Minr«^(l  GreenL)  IP;  (2  GhreenL)  11;  (3  GiwenL)  14;  (4  OroenL)  16; 
(5  Greenl.)  17;  (6  GreenL)  19;  (6,  7  GieenL)  20;  (7,  8  GreenL)  22;  (8,  9 
GfeenL)  23;  (10  Me.)  25;  (11)  25,  26;  (12)  28;  (13)  29;  (14)  30,  31; 
(15)  32;  (15,  16)  33;  (17)  35;  (18,  19)  36;  (20)  37;  (21,  22)  38;  (22,  23) 
39;  (23,  24)  41;  (25)  43;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  80,  81) 
50;  (31,  32)  52;  (32,  33)  54;  (34, 35)  56;  (35, 36, 37)  58;  (37)  59;  (88)  61; 
(39,  40)  63. 

Mabtxani>— (1>  2, 3,  4  H.  &  M.)  1;  (1  H.  &  J.)  2;  (2  H.  ft  J.)  3;  (3  H.  kJ.} 
6,  6;  (4  H.  &  J.)  7;  (5H.  &  J.)  9;  (6  H.  &  J.)  14;  (7  H.  &  J.)  16;  (1 BL 
can.)  17, 18;  (1  H.  &  G.)  18;  (1,  2  Gill  &  J.)  19;  (2  BL  CJh.,  and  2, 3  G. 
ftj.)20;  (3  Bl.  Ch.,  and  3  G.  &  J.)  22;  (4,  5  G.  ft  J.)  23;  (5,6G.ftJ.) 
25;  (6,  7  G.  ft  J.)  26;  (7  G.  ft  J.)  28;  (8  G.  ft  J.)  29;  (9  G.  ft  J.)  31; 
(10  G.  ft  J.)  32;  (11  G.  ft  J.)  33,  35,  87;  (12  G.  ft  J.)  38;  (1  Gill)  39; 
(2  Gill)  41;  (3  GUI)  43;  (4  GUI)  45;  (5,  6  Gill)  46;  (6,  7  Gill)  48;  (8  GiU> 
50;  (9  GiU)  52;  (1)  54;  (2,  3)  56;  (4,  5)  59;  (5,  6,  7)  61;  (8)  63. 

MA88AOH178BrTS— (Qainoy)  1;  (1)  2;  (2,  3,  4)  3;  (5, 6)  4;  (7, 8)  5;  (9, 10,  11)  6; 
(12, 13, 14)  7;  (15, 16) 8;  (17)  9;  (1  Pick.)  U;  (2  Pick.)  13;  (3  Pick.)  15; 
(4, 5  Pick.)  16;  (6  Piok.)  17;  (7,  8,  9  Pick.)  19;  (9, 10  Pick.)  80;  (11, 12 
Pick.)  22;  (12,  13  Piok.)  24;  (13,  14, 15  Pick.)  25;  (15,  16  Pick.)  26; 
(16, 17  Pick.)  28;  (18  Pick.)  29;  (19Hck.)31;  (20  Pick.)  32;  (22  Pick.) 
83;  (23  Piok.)  34;  (24  Pick.,  and  1,  2  Met)  35;  (2,  3  Met)  37;  (3,  4,  5 
Met)  38;  (5, 6,  7  Met  39;  (7,  8  Met.)  41;  (9,  10  Met)  43;  (11, 12  Met) 
45;  (12,  13  Met)  46;  (1,  2  Ci2ah.)48;  (8,  ^Oiah.)  50;  (5  Ckuh.)  51;  (5, 
6  CodL)  52;  (6  Gush.)  53;  (7, 8  Cash.)  54;  (9  Cosh.)  55,  57;  (10  Giuh.| 
07;  (11, 12  Gush.)  59;  (1,  2  Gray)  61;  (3  G»y)  63;  (4  Gray)  64. 
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MtenmoK^lJkjng.)  40,^1;  (2Dcni8.>«3»48r4T|  (1)  48^  n,  59;  <8)  85, 
57;  (2;  8)  59;  (3)  61;  (3>  64. 

IfEHnorAHl)  W;  61. 

HnnasiFPi— (Walker)  12;  (1  How.)  26,  28^  29, 31;  (2  How.)  82;  (S,  4 How.) 
84;  (4, 5  How.)  35;  (6  How.)  37;  (6  How.)  88;  (7  How.,  and  1 S.  &  M.) 
40;  (2,  3  S.  ft  M.)  41;  (4,  5  S.  ft  M.)  43;  (5,  6,  7  S.  ft  M.)  45;  (S,  9  S. 
ft  M.)  47;  (9, 10  S.  ft  M.)  48;  (11  S.  ft  M.)  49;  (12, 13  S.  ft  M.)'51;  (13, 
14  S.  ft  M.)  53;  (23)  55,  57;  (24,  25)  57;  (2S,  26)  59;  (27,  28)  61;  (28, 
29,  30)  64. 

Minoinu-<-(l)  13, 14;  (2)  22;  (3)  22,  23,  25,  26;  (4)  28^  29,  31;  (6)  31,  32; 

(6)  34,  35;  (7)  37,  38;  (8)  40,  41;  (9)  43;  (9,  10)  45;  (10,  11)  47;  (11, 
12)  49;  (12)  51;  (13)  53;  (14,  15)  55;  (15,  18,  17)  57;  (17,  18,  19)  59; 
(19,  20)  61;  (20,  21,  22)  64. 

Hbw  HAMPSHnuB— (1)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  20,  22;  (6)  23^  25,  26; 

(7)  26^  28;  (8)  28,  29, 31;  (9)  31,  32;  (10)  84;  (11)  35;  (12)  37;  (13)  38; 
(13,  14)  40;  (15, 16)  41;  (16,  17)  43;  (18)  45,  47;  (19)  49;  (19,  20)  51; 
{21,  22)  53;  (22,  23,  24)  55;  (24,  25,  26)  57;  (26,  27,  28)  59;  (28, 
29)  61;  {ZQ,  31,  32)  64. 

Ksw  Jebbet— (Coxe)  1;  (1  Pen.)  2;  (2  Pen.)  4;  (1  South.)  7;  (2  Soath.)  8; 
(1  HalBt )  10;  (2  HaJat)  11;  (3  Halst.)  14;  (4  Halst.)  17;  (5  Halst.)  18; 
(6  Halrt.)  19,  20;  (I  Sax.,  7  Halat.)  21;  (1  Or.,  1  Sax.,  7  Halst)  22; 
(1  Sax.,  1  Gr.)  23;  (1,  2 Or.)  25;  (2  Gr.)  27;  (3Gr.)  28y  29;  (2  Gr.  Ch.) 
29;  (1  Ham,  3  Gr.  C^h.)  31;  (1  Harr.,  1  Gr.  Ch.)  32;  (2Harr.,  1  Gr.  Ch.) 
84;  (1  Gr.  Ch.,  2,  3  Harr.)  35;  (3  Harr.)  37;  (3  Gr.  Ch.,  1  Spencer,  3  ft 
4  Harr.)  38;  (1  Spenoer,  3 Gr.  Ch.)  40;  (3 Gr.  Ch.)  41;  (1  Spenoer,  3  Gr. 
Ch.,  1  Halst.  Ch.)43;  (1  Spencer,  1  Halst  Ch.)  45;  (1  Zab.,  2Hal8t 
Ch.)  47;  (2  Zab.,  3  Halst  Ch.)  51;  (2,  3  Zab.)  53;  (3  Zab.,  4  Halst  Ch.) 
55;  (3  Zab.,  1  Stock.  Ch.)  57;  (4  Zab.,  1  Stock.  Ch.)  59;  (4Zab.)  61; 
(4  Zab.,  1  Dntch.,  1,  2,  3  Stock.  Ch.)  64. 

Kxw  ToBX— (1,  2  Johns.  Cas.)  1;  (3  Johns.  Ctes.,  1,  2  Cat  Cas.,  1,  2,  3  Cai.) 
2;  (1,  2, 3  Johns.)  3;  (4, 5  Johns.)  4;  (6,  7,  8  Johns.)  5;  (9,  10, 11  Johns.) 
6;  (12, 13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (15,  16,  17  Johns.,  3,  4  Johns. 
Ch.)  8;  (18  Johns.,  5  Johns.  Ch.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Ch.)  11;  (1  Cow.)  13;  (Hop.  (^.,  and  2  Cow.)  14;  (3,  4, 
6 Cow.)  15;  (6Ckyw.)  16;  (7  (}ow.)  17;  (8,  9 Cow.)  18;  (1  Pai.,  1,  2  Wend.) 
19;  (2,  3  Wend.)  20;  (2 Pai.,  4,  5,  6  Wend.)  21;  (2,  3  Pai.,  6,  7,  8  Wend.) 
22;  (3  Pu.)  23,  24;  (8,  9,  10  Wend.)  24;  (4  Pai.,  10,  11  Wend.)  25; 
(4  PaL,  11,  12,  13  Wend.)  27;  (5  Pai.,  13,  14  Wend.)  28;  (6  Pai.)  29; 
(15,  16  Wend.)  30;  (6,  7  Pai.,  17,  18  Wend.)  31;  (7  PaL,  19,  20  Wend.) 
32;  (7,  8  Pai.,  21,  22  Wend.)  34;  (23,  24,  25  Wend.,  8  Pai.)  35;  (25,  26 
Wend.,  1,  2  HiU,  9  Pai.)  37;  (9  PoL,  2,  3  Hill)  38;  (10  PaL,  4,  5,  6  Hill) 
40;  (6  Hill)  41;  (7  Hill,  10,  11  Pai.)  42;  (1,  2  Denio,  11  Pai.,  1  Barb. 
Ch.)  43;  (1,  2  Barb.  Ch.,  3  Denio)  45;  (4,  5  Denio,  2  Barb.  Ch.)  47; 
(3  Barb.  Ch.,  5  Denio)  49;  (1,  2)  49;  (2,  3)  51;  (3,  4)  53;  (4,  5,  6)  55; 
(6,  7)  57;  (7,  8,  9)  59;  (9,  10)  61;  (11,  12)  62;  (12,  13)  64. 

XOBIH  Casouna— (1  Mart,  1  Hayw.,  1  TayL)  1;  (2  Hayw.,  1  Conf.)  2; 
(1  Morph.)  3, 4;  (2Mnrph.)  5;  (1,  2  LawB^p.)  6;  (1  T.  R.)  7;  (3Mnrph., 
1  Hawks)  9;  (2  Hawks)  11;  (3  Hawks)  14;  (4  Hawks)  15;  (1  Der.)  17; 
(2Dey.)  18,  21;  (1  Dev.  Bq.)  18;  (3  Dev.,  2  Dev.  Eq.)  22,  24;  (4  Dev., 
€  Dor.  £q.)  25;  (4  Dev.,  2  Dev.  £q.,  1  D.  ft  B.,  1  D.  ft  B.  Bq.)  27;  (1, 9 
D.  ft  B.,  ID.  ft  K  Eq.)  28,  30;  (1  D.  ft  B.  Eq.,  2  D.  ft  a)  31;  (3,  4  D. 
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ft&,8B.ftB.Eq.)32;  (4  D.  &  R,  2  0.  ft  B.  Eq.)  M;  (1  Ired.)  88} 
(1  Irod.  Bq.)  36;  (2  Ired.)  37;  (2,  3  Irod.,  2  Irad.  Bq.)  38;  (3,  4  Irad.) 
%  8  Ired.  Eq.)  40;  (4,  5  lied.,  3  Ired.  Eq.)  42;  (5,  6  Ired.,  3,  4  Ired.  Eq.) 
44;  (6,  7  Ired.,  4  Ired.  Ch.)  45;  (7, 8  Ired.,  4,  5  Ired. ,  Eq.)  47;  (8,  9  Ired., 
6  Ired.  Eq.)  49;  (9,  10,  11  Ired.,  6  Ired.  Eq.)  51;  (11  Ired.,  7  Ired.  Eq.) 
53;  (12, 13  Ired.,  8  Ired.  Eq.)  55;  (13  Ired.,  8 Ired.  Eq.,  BosbeeL.,  Bos- 
bee  Eq.)  57;  (Busbee  L.,  1  Jones  L.,  Buabee  Eq.,  1  Jones  Eq.)  59;  (1,  2 
Jonee  L.,  1,  2  Jones  Eq.)  62;  (2  Jones  Eq.,  2,  3  Jones  L.)  64b 

Ohio— (1)  13;  (2)  15;  (3)  17;  (4)  19,  20;  (5)  22,  24;  (6)  25,  27;  (7)  28,  30; 
(8)  31,  32;  (9)  34;  (10)  36;  (11)  37,  38;  (12)  40;  (13)  42;  (14,  15)  45; 
(16)  47;  (17)  49;  (18)  51;  (19)  53;  (20)  55;  (1,  2  Ohio  St)  59;  (3,  4 
Ohio  St.)  62;  (4,  6  Ohio  St.)  64. 

Obsgon— (1)  62. 

PXNNSTLVANiA— (1  Add.,  1,  2,  3  Dsll.,  1,  2  Yeates)  1;  (1  Bin.,  8,  4  Teates) 
2;  (2  Bin.)  4;  (3,  4  Bin.)  5;  (5, 6  Bin. )  6;  (1,  2  S.  &  R.)  7;  (3, 4  S.  ft  R.)  8; 
(6,6S.  ftR.)9;  (7S.  ftB.)10;  (8,  0  S.  ft  B.)  11;  (10  S.  ft  B.)  13;  (11; 
12  &  ftB.)  14;  (13  S.  ftR.)  15;  (14,  15,  16  S.  ft R.)  16;  (17  S.  ft  R.)  17, 
(1  Bawle)  18;  (2  Rawle)  19;  (2  Rawle,  1,  2  P.  ft  W.)  21;  (3  Rawle,  2,  3 
P.  ft  W.)  23,  24;  (4  Rawle,  1,  2  Watts)  26;  (4  Rawle,  2,  3  Watts)  27; 
(6  Rawle,  4  Watts)  28;  (1  Whart.)  29;  (1, 2  Whart.,  5  Watts)  30;  (6  Watts, 
8  Whart.)  31;  (7  Watts)  32;  (4  Whart.)  33;  (8,  9  Watts,  4,  5  Whart.) 
34;  (9,  10  Watts,  6  Whart.)  36;  (6  Whart,  1,  2,  3  W.  ft  S.)  37;  (3  W. 
ft  S.)  38;  (3,  4,  5  W.  ft  S.)  39;  (5,  6  W.  ft  S.)  40;  (7,  8, 9  W.  ft  S.)  42; 
(1,  2  Pa.  St)  44;  (2,  3, 4, 5)  45;  (5,  6,  7)  47;  (7,  8, 9,  10)  49;  (10. 11.  12) 
51;  (13,  14,  15)  53;  (16,  17, 18)  55;  (18,  19,  20)  57;  (20,  21)  59;  (22)  GO; 
(22,  23,  24)  62;  (24,  25)  64. 

RHOfDB  ISLANI>-^(1)  19,  36,  51,  53;  (2)  55,  57,  60;  (3)  62. 

South  Cabolina~(1,  2  Bay,  1  Desau.  Eq.)  1;  2  Desau.  Eq..  1  Brer.)  2; 
(2  Brev.)  3;  (3  Desau.  Eq.,  2  Brev.)  4;  (3  Desau.  Eq.,  3  Brev.)  5; 
(4  Desau.  Eq.,  3  Brev.)  6;  (1  N.  ft  M.)  9;  (1  K.  ft  M.,  1  MoO.)  10;  (1,  2 
MiU)  12;  (2  McC.)  13;  (1  Harp.  Eq.)  14;  (3  McO.)  15;  (1,  2  MoO.  Ch.) 
16;  (4  McC.)  17;  (1  Harp.)  18;  (1  Bai.)  19;  (1,  2  Bai.,  1  Bai.  Eq.)  21; 
(2  Bai.,  1  Bai.  Eq.,  1  Rich.  Eq.)  23;  (1  Rich.  Eq.)  24;  (1  HUl,  1  HUlCh.) 
26;  (2  HiU,  1,  2  HiU  Ch.)  27;  (2  HiU  Ch.)  29;  (3  HUl,  1  RUey,  1  RUey 
Ch.,  2  Hill  Ch.)  30;  (Dudley)  31;  (Rice)  33;  (Cheves)  34;  (MoM.)  36; 
(1  MoM.  Eq.,  2  McM.)37;  (2  MoM.,  1  Spears  Eq.)  39;  (1  Spears,  1  Spears 
Eq.)  40,  42;  (1  Rich.  Eq.,  1  Rich.,  2  Spears)  42;  (1,  2  Rich.,  1,  2  Rich. 
Eq.)  44;  (2,  3  Rich.)  45;  (2  Rich.  Eq.)  46;  (1  Strob.  Eq.,  1,  2  Strob.)  47; 
(2,  SStrob.,  2Strob.  Eq.)  49;  (3,  4  Strob.,  3  Strob.  Eq.)  51;  (4,  5  Strob., 
4  Rich.,  4 Strob.  Eq.)  53;  (3,  4  Rioh.  Eq.,  4,  5,  6  Rich.)  55;  (4  Rich.  Eq., 
6  Rich.)  57;  (5, 6  Rich.  Eq.,  6  Rich.)  60;  (6,  7  Rich.  Eq.,  7.  8  Rich.)  62; 
(7,  8  Rich.  Eq.,  8,  9  Rich.  L.)  64. 

Tlinri8SXE-~(l  Overt)  3;  (1  Cooke,  2  Overt.)  5;  (3,  4,  5  Hay.)  9;  (Peck)  14; 
(M.  ft  Y.)  17;  (1, 2,  3  Yerg.)  24;  (4, 6  Yerg.)  26;  (6, 7  Yerg.)  27;  (8  Yerg.) 
29;  (9,  10  Yerg.)  30;   (10  Yerg.)  31;  (1  Meigs)  33;   (1  Humph.)  34 
(2  Humph.)  36,  37;  (3  Humph.)  39;  (4  Humph.)  40;   (5  Humph.)  42 
(6  Humph.)  44;  (7  Humph.)  46;   (8  Humph.)  47;  (8,  9  Humph.)  49 
(9,  10  Humph.)  51;  (10,  11  Humph.)  53;  (1  Swan)  55,  57;  (2  Swan)  58 
(1  Sneed)  60;  (1,  2  Sneed)  62;  (2  Sneed)  64;  (3  Sneed)  65. 
JJI^I)  46;  (2)  47;  (3)  49;  (4,  6)  51;  (6, 6)  55;  (6)  56;  (7. 8, 9)  58;  (9, 10^ 
11)  60;  (11,  12,  18)  62;  (18,  14,  15)  65. 
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K.  GUp.,  1  D.  CUp.)  1;  (1,  2  T^Wr)  2i  (i  1>.  Qdp.)  6^  12; 

a  iik.,  2  D.  Chip.)  15;  (2  Aik.)  16;  (1)  18;  (2)  19,21;  (3)21,  23;  (4) 

23,  24;  (5)  26;  (6)  27;  (7)29;  (8)30;  (9)31;  (10)  33;  (11)34;  (12)36; 

(18)  37;  (14)  39;  (16)  40;  (16,  17)  42;  (17,  18)  44;  (18^  19)  46;  (19)  47; 

(20)  49;  (20.  21)  50;  (21,  22)  52;  (22,  28)  54;  (28)  56;  (24.  26)  58;  (25. 

26)  60;  (26,  27)  62;  (27,  28)  65. 
VnoDiiA— (1  Jefi:.  1.  2  WMh..  1.  2  CUl)  1;  (8.  4,  5  (3iU)  2;  (1.  2  H.  &  M.. 

6C«n)3;  (4  H.  ft  M..  1  Muni.)  4;  (1  Va.  Gbs..  2, 8  Monf.) 5;  (4Mimi) 

6;  (ff  Manf.)  7;  (6  Muni)  8;  (1  CKlm.)  9;  (1  Rand.)  10;  (2  Bmd.)  14; 

(d.4BaniL)15;  (5IUiid.)16;  (6BMid.)18;  (lLBigh)19;  (2L«it^)21; 

(8  Lsigh)  23;  (3,  4  Leigh)  24;  (4  Leigh)  26;  (5  Leigh)  27;  (6  Lei^)  29; 

(7  Lfli^)  30;  (8  Leigh)  31;  (9  Leigh)  33;  (10  Leigh)  34;  (11  Leigh)  86; 

(11, 12  Leigh)  37;  (1  Eoh.)  39.  40;  (2  EoK)  40;  (1  Ghntt)  42;  (2  QntL) 

44;  (8  Gntt.)  46;  (4  Qntt.)  47;  (4,  6  Ghntt)  50;  (5,  6  Gntt)  52; 

(7  Ghntt)  54;  (7,  8  Onftt)  56;  (9  QntL)  58;  (9.  10  Ontt)  60;  (11 

QrstL)  62;  (12  (Jnit)  6& 
Wmoimir-d  Kn.)  39.  40^  4^  44;  (2  Pla..  1  Ohaad.)  52;  (S.8PfaL,Sp8 

GhMd.)  54;  (8  VbL)  56;  (1.  2)  60;  (8)  62;  (4)  6& 
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TTallen  v.  Huff. 


All  Wbo  SmB  utoh  Lahd  Pin>uia  Amov  of  EyaonavT  am  abj«et  to 
Tsmaval  by  the  final  prooeM. 


Apsbax*  from  the  cizcnit  oomt  of  Claiborne  ooonty .  The 
opmiaa  states  the  case. 

Maynard  and  Turley,  for  the  petitioner. 

JiWtfaBg  and  &an»f  for  the  respondent. 

By  Ck>arty  Cabuthbbs,  J.  This  is  an  application  to  the  oiroait 
court  for  restitution  of  the  possession  of  a  tract  of  land  of  which 
the  petitioner  had  been  dispossessed  under  a  wnt  of  possession 
issued  in  the  case  of  Daniel  ffuff^s  Lessee  y.  Lake,  9  Humph.  138. 
The  petition  was  denied,  and  appeal  in  error  taken  to  this  court. 
The  facts  are,  that  in  1837  an  action  of  ejectment  was  instituted 
by  Huff  against  Lake,  the  tenant  in  possession,  and  after  a  pro- 
tasicted  litigation,  judgment  by  default  was  rendered  against 
Lake  in  1850,  and  a  writ  of  possession  awarded.  The  petitioner 
is  the  widow  of  James  Wallen,  deceased,  and  claims  in  that 
character,  as  well  as  for  her  children,  the  heirs.  Lake  was 
upon  the  land  as  tenant  of  James  Wallen,  who  as  landlord  was 
permitted  to  defend  by  the  court  until  he  died  in  1848,  and 
there  was  no  revivor  against  his  heirs,  but  the  suit  progressed 
against  the  original  defendant.  Lake,  to  its  termination  as  afore- 
said. 

The  case  of  Ei^  v.  Lake,  9  Humph.  138,  was  before  this 
court  in  18i8,  when  it  was  decided  that  the  death  of  Wallen, 
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the  landlord,  after  be  had  been  permitted  to  defend,  did  not 
abate  the  suit,  althougb  the  tenant,  Lake,  had  never  pleaded  to 
the  action,  but  that  he  still  continued  to  be  the  real  defendant, 
and  that  the  plaintiff  might  reyive  or  not,  as  he  chose,  against 
the  heirs  of  the  landlord,  and  if  not,  the  suit  would  abate  as  to 
them  if  they  made  no  application  to  become  parties,  and  pro- 
gress against  Lake,  the  original  defendant. 

When  this  suit  was  brought,  the  proof  shows  that  there  was 
no  one  in  the  possession  of  any  part  of  the  land  claimed  in  the 
declaration,  holding  adversely  to  the  title  of  Hufif,  but  the  de- 
fendant Lake,  who  claimed  to  hold  the  whole  tract  under  Wal- 
len.  The  title  of  James  Wallen  was  derived  from  his  father, 
John  Wallen,  by  deed  to  himself  and  his  brother  John.  James 
Wallen,  before  his  death,  but  after  the  commencement  of  the 
suit,  moved  upon  a  part  of  the  land,  and  there  died,  leaving  his 
widow,  the  petitioner,  and  his  children  upon  the  land. 

Under  these  circumstances,  can  she  resist  the  operation  of 
the  writ  of  possession  in  favor  of  Huff?  We  think  not.  She 
must  stand  in  the  shoes  of  her  husband,  and  can  have  no  other 
rights.  He  became  a  defendant,  and  would  of  course  be  bound 
by  the  judgment  if  he  had  lived,  and  it  is  not  presumed  that 
the  condition  of  his  family  would  be  any  better  after  his  death, 
BO  far  as  the  execution  of  final  process  is  concerned.  But  how 
this  would  be  is  not  material,  as  she  is  liable  to  be  dispossessed 
upon  another  ground.  Before  the  commencement  of  this  suit, 
the  Collingsworth  women  were  living  on  this  land  under  Huff, 
and  the  house  in  which  they  lived  was  delivered  by  Wallen  to 
Lake,  and  they  went  out  into  another  house  on  the  land  by  per- 
mission of  Lake,  and  they  were  there  at  the  time  the  suit  was 
brought.  At  this  time,  as  is  proved  by  Lake,  there  was ' '  no  other 
person  in  possession  within  the  boundary  described  in  the  dec- 
laration ,  north  of  Walker's  line,  and  by  my  contract  with  Wallen,  I 
was  to  have  the  whole  of  the  land  north  of  Walker's  line."  When 
the  Ck>llingsworth  women  left  the  house  west  of  the  road,  pend- 
ing the  suit,  Billingsly  came  in  under  Wallen,  and  built  a  new 
house  there,  and  moved  the  old  one  to  it  as  a  kitchen.  After 
Billingsly  left.  Lake  moved  into  it,  and  then  the  petitioner. 
This  is  the  house  of  which  the  petitioner  was  dispossessed  by 
the  sheriff.  It  seems  that  James  Wallen  moved  upon  the  land 
after  the  institution  of  the  suit,  and  died  there  in  1848,  leaving 
his  family  in  the  Billingsly  house.  It  must  follow,  from  these 
facts,  that  if  his  widow  and  heirs  are  not  bound  by  the  judg- 
ment as  parties,  as  there  was  no  revivor  against  them,  which  ifl 


Sept  1855.]  Wallen  v.  Huff.  51 

not  now  admitted  or  decided,  yet  they  are  subject  to  the  opera- 
tion of  the  writ  of  possession,  because  they  came  upon  the  land 
after  the  action  was  brought.  There  has  been  no  controversy 
on  this  point  since  the  case  of  Hickman's  Lessee  t.  Dale,  7 
Yerg.  149.  See  also  Long  v.  Morton,  2  A.  E.  Marsh.  40.  All 
who  enter  upon  the  land  pending  the  action  of  ejectment  are 
subject  to  be  removed  by  the  final  process.  If  this  were  not  so, 
there  would  be  no  advantage  in  a  recovery  or  end  to  litigation. 
But  it  is  otherwise  where  a  tenant  in  possession  at  the  date  of 
the  writ  is  not  sued  or  served  with  process  in  ejectment:  Til- 
linghast's  Adams,  339;  Ex  parte  Reynolds,  1  Cai.  500. 

It  is  also  well  settled  that  where  the  plaintiff  in  ejectment  is 
put  in  possession  of  more  land  than  is  recovered  by  the  verdict, 
a  writ  of  restitution  will  be  awarded :  Jackson  ex  dem.  Ostrander 
V.  Hatbrouck,  5  Johns.  366.  In  reference  to  this  rule,  it  is  con- 
tended in  the  case  before  us  that  Lake  only  had  possession  of 
about  thirty-eight  acres,  and  the  recovery  could  only  be  to  that 
extent,  and  the  writ  of  possession  could  go  no  further.  That 
would  be  correct  if  the  fact  were  that  way.  If  a  tenant  only 
claims  a  part  of  a  tract  on  which  he  lives,  by  lease  or  otherwise, 
the  contest  is  only  to  that  extent,  and  the  recovery  no  further. 
But  such  is  not  the  case  here.  Lake  went  into  possession  of 
Uie  whole  tract  claimed  by  Wallen  north  of  Walker's  line,  and 
at  that  time  the  proof  is  that  there  was  no  conflicting  possession. 
Certainly  the  landlord,  or  those  claiming  under  or  through  him, 
cannot  be  heard  to  claim  against  his  own  acts.  The  claim  of 
Wallen  was  co-extensive  with  the  land  sued  for  and  described 
in  the  declaration  lying  north  of  Walker's  line,  and  to  the  same 
extent  was  the  possession  for  him  by  his  tenant  Lake.  The 
judgment,  then,  was  for  the  whole  and  eveiy  part,  and  is  not 
confined  to  the  actual  possession  of  Lake.  The  case  of  Blair  v. 
PathkiUer,  5  Yerg.  230,  only  decides  that  a  writ  of  restitution 
will  be  granted  when  possession  is  given  by  the  sheriff  of  all 
lands  described  in  the  declaration,  although  a  part  of  it  was  not 
in  the  possession  of  defendant  at  the  commencement  of  the  suit, 
to  the  extent  of  such  part. 

The  judgment  of  the  court  below,  refusing  the  writ  of  resti- 
tution, will  be  afSrmed. 

CoNOLVSzvBims  or  Judohkzit  in  Ejectmsnt:  See  cases  ooUeoted  in  note 
to  Pottena  v.  Pottent,  3S  Am.  Dec.  754;  and  as  to  who  may  be  dispossessed 
mider  judgment  in  ejeetment,  see  note  to  Howard  v,  Kened^9  Ea^n,  39  Id. 
311  et  seq.,  where  the  question  is  discussed  at  length,  and  a  large  number  ol 
•nthorities  collected,  among  which  is  the  principal  case. 
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1^  Pabvt  Gkm  VMni  Lasd  Pxvdutk  Ln%  be  m  propwij  maahnrnd  m 
frwrit  of  pnwMwrion  m  mbjact  to  xemoTsl:  2^oi»acaa»  ▼.  WhiU^  6  Baxt  IfiO^ 
mAukg  tbe  principal  case  to  this  point;  and  it  is  again  cited  in  8amp9on  v, 
OUegtr^  22  OaL  207,  to  the  effect  that  all  are  subject  to  removal  who  enter 
«poB  land  pending  the  actioa  of  ejectment;  if  this  wmtt  not  so^  theve  wdiU 
Im  bo  adnmta^e  ina  vmsaTvrf  or  end  to  litigaftiMi. 


ElUB   t;.  FlBHEB. 

[3  Sksid,  381.] 

Sbal  Bbxass  beiko  Dkviseo  to  TRUBTEBer  AND  THSZB  Hkibs,  to  Uss  or 
OK  zv  Tbust  fob  Akothxb  aitd  ma  Heibs,  if  thetertator  has  impoasd 
nponr  the  tnnteee  any  trnst  or  dvty,  the  performaaoe  of  which  re^niies 
^■t  tbe  eatKte  ahould  he  vested  in  thent,  they  wiU  take  an  eatstw  co- 
extanave  with  the  dntiee  to  be  performed;  if  not,  tfao  legal  ownenhip 
will  pass  over  to  the  beneficial  devisee. 

Tbubxbbs  Taks  Exactly  That  QuAmrrT  op  Imtebsst  iir  Estate  Whiob 
PuBPOBBS  OF  Tbust  Rbqitibx,  and  in  the  absence  of  any  ezprees  lim- 
itation, sofficient  to  oarry  the  legal  inheritance,  the  estate  of  the  tmatees 
may  be  enlarged  and  extended  into  snch  an  estate  as  the  nature  of  the 
tenet  may  recpdre;  the  construction  in  this  respect  to  be  governed  mainly 
hy  the  intention  of  the  testator,  as  gathered  from  the  general  8C<^  of  the 
win. 

luEATOB  HAvnro  Devised  Estate  to  Tbustebs  ih  Tbust  fob  Use  and 
Benefit  of  Feme  Govebt  during  her  natural  life,  and  at  her  death  to 
the  use  of  tiie  heirv  of  her  body,  and  in  default  of  heirs  of  her  body,  tiien 
to  hie  (the  testator's)  own  right  heirv;  the  tmstees  take  only  a  l^gal 
estate  for  the  lifis  of  the  femt  covert,  the  evident  intention  of  the  trust 
being  to  protect  the  property  against  the  marital  rights  of  the  husband, 
and  upon  the  death  of  theybne  covert^  the  legal  title  vests  in  the  heirs  of 
her  body  as  purchasers,  under  the  limitation  in  the  will. 

AfvsAi.  from  the  circuit  court  of  HawkiiiB  county.    The  opin- 
ion slBles  the  case. 


JEaU,  for  Ae  complainant. 
HeidoeUy  for  the  respondent. 

Bj  Goort,  MaEimisT,  J.  The  qneetions  in  this  cause  ariee  upon 
Ihe  constmction  of  certain  claiiBes  of  the  irill  of  John  EUia,  de- 
eeaaed.  Ihe  third  clause  is  as  follows:  "  I  give  nnto  my  sons 
William  and  John,  as  trostees  in  trnst,  for  the  nse  and  benefit 
ef  my  daughter  Nancy  Fisher,  one  tract  of  land  where  John 
Kdurdson  lives,  amounting  to  one  hundred  acres,  «  ♦  * 
and  one  thousand  dollars  in  money.  The  trustees  aforesaid  are 
t»  loaa  oni  said  money  at  interest  on  the  best  secuxiiy,  or 
vest  it  in  some  sale  stoek  yielding  an  annual  or 
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inkuoBt,  -jmd.  to  loollect  and  pay  OTer  wkimallj  iliB  iuiuoiit  te 
her  sepBxste  me  ftud  iMsn^fit  doling  her  natural  life,  nxilesB  har 
husband,  Jiames  Fisher,  should  die  or  be  diToroed  from  bar 
before  her  death;  in  l^t  event,  ibe  principal  may  be  paid  orerif 
sud  tumleuB  shoald  deem  it  udTiaaUe;  bnt  if  Ab  cbould  die 
before  Fisher,  and  not  be  divorced,  then  said  thousand  dolbm 
and  interest  shall  pass  to  Hie  heirs  of  ber  body,  if  any  aha 
leaves;  and  if  she  leaves  none,  then  it  is  to  be  divided  among 
my  own  right  heirs.  The  tract  of  land  on  vrhich  Richaadscm 
lives  is  to  Test  in  my  eaid  sons  William  and  John,  their  heixa 
and  assignees,  forerver,  in  trast  fertile  separate  use  and  benefits! 
my  said  danghter  dniing  her  natoral  life,  and  at  her  death  ta 
the  use  of  the  heirs  of  her  body,  if  any  she  have;  and  im 
deianlt  of  beirs  of  ber  body,  then  to  my  own  right  heirs.  I>i2r- 
ing  the  intermarriage  of  my  danghter  Nancy  and  James  Fishei^ 
the  exchisive  control  of  the  land  shall  be  vested  in  said  trostessc 
and  they  shall  have  full  authority  either  to  put  it  into  the  pos- 
session of  my  said  danghter  herself,  or  to  lent  it  out  to  somebodj 
else  and  pay  over  to  her  tbe  annual  rents,  as  ihey  may  deem 
most  for  ber  advantage."  A  codicil  to  the  will  reduces  iAm 
peconiioy  legacy  from  one  thousand  to  £ve  hundred  dollars,  and 
contains  the  following  additional  bequest:  "  It  is  my  will  that 
my  daughter  Nancy  Fisher  shall  have  tiie  separate  use  and 
benefit  of  my  black  girl  Sarah,  in  the  same  way  that  I  have  givem 
the  land  to  her.  The  said  Sarah  is  therefore  willed  to  my  sooa 
John  and  WiHiam,  as  trustees,  to  do  with  said  slave  and  her 
increase  in  the  same  way  as  already  provided  in  my  will  they  are 
to  do  vrith  the  land." 

Said  Nancy  Fisher  died  in  Uareh,  1850,  leaving  her  husband, 
James  Fisher,  and  three  minor  children,  the  issue  of  said  mar- 
riage, surviving  ber. 

The  bin  is  brought  by  the  surviving  trustee  to  have  the  land 
and  slave  sold  for  the  benefit  of  the  three  children,  heirs  of  the 
body  of  said  Nancy  Fisher,  assuming  that  on  her  death  the  titk 
to  aaid  land  and  slave  vested  in  them  absolutely  under  the  lioH 
itations  of  the  will.  The  defendant,  James  Fisher,  demurxei 
to  &e  bill,  and  the  demurrer  was  allowed;  the  chancellor  heiag 
of  opinion  that  the  trustees  took  the  legal  estate  in  fee  in  tha 
tmct  of  land,  and  the  legal  title  to  the  slave  in  trust,  howevef; 
for  the  use  of  Nancy  Fisher  for  life,  and  then  in  trust  for  bar 
heiis  as  a  class,  to  take  in  succession  from  generation  te 
generation;  and  that,  by  foroe  of  the  rule  in  Shelley's  Case; 
Nan^  Fisher  became  vested  with  an  equitable  estate  in  fee  ta 
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the  land,  and  an  absolute  equitable  title  to  the  slave;  and  that 
on  her  death  her  husband  became  entitled,  by  the  curtesy,  to  a 
life  estate  in  the  land,  and  to  the  absolute  ownership  of  the 
slave  by  virtue  of  his  marital  rights.  As  to  the  pecuniary  1^- 
acy  of  nve  hundred  dollars,  nothing  was  decreed,  the  husband 
asserting  no  claim  thereto. 

We  do  not  concur  in  the  view  taken  of  this  case  by  the  chan- 
cellor. The  trustees  did  not  take  an  estate  of  inheritance  in 
the  land.  Where  real  estate  is  devised  to  trustees  and  their 
heirs,  to  the  use  of  or  in  trust  for  another  and  his  heirs,  the 
question  whether  the  trustees  do  or  do  not  take  the  legal  estate 
depends  chiefly  on  the  fact  whether  the  testator  has  imposed 
upon  the  trustees  any  trust  or  duty,  the  performance  of  which 
requires  that  the  estate  should  be  vested  in  them.  If  so,  an 
estate  co-extensive  with  the  duties  to  be  performed  will  vest  in 
the  trustees;  if  not,  the  legal  ownership  will  pass  over  to  the 
beneficial  devisee. 

The  established  doctrine  is,  that  trustees  take  exactly  that 
quantity  of  interest  which  the  purposes  of  the  trust  require. 
The  question  is  not  whether  the  testator  has  used  words  of  lim- 
itation, or  expressions  adequate  to  carry  an  estate  of  inheri- 
tance; but  whether  the  exigencies  of  the  trust  demand  the  fee- 
simple,  or  can  be  satisfied  by  any,  and  what,  less  estate.  And 
therefore  a  devise  to  trustees  may  be  either  restricted  or  ex- 
tended, as  the  nature  and  purposes  of  the  trust  require. 
Although  the  devise  b&expressly  to  the  trustees  and  their  heirs, 
it  is  well  settled  that  it  the  duties  imposed  on  them,  or  the  ptur- 
poses  of  the  trust  require  only  an  estate  pur  autre  vie  to  be 
vested  in  them,  their  legal  interest  will  be  cut  down  to  that 
extent,  notwithstanding  the  express  limitation  to  them  in  fee. 
This  construction  has  been  held  to  prevail  even  in  the  case  of  a 
deed  by  necessary  implication,  arising  from  the  object  of  the 
trust  in  connection  with  the  nature  of  the  subsequent  limita- 
tions; and  much  more  readily  will  it  prevail  in  the  case  of  a 
will.  And  on  the  other  hand,  in  the  absence  of  any  express 
limitation  sufficient  to  carry  the  legal  inheritance,  the  estate  of 
the  trustees  may  be  enlarged  and  extended  into  such  an  estate 
as  the  nature  and  purposes  of  the  trust  require.  The  construc- 
tion in  this  respect  is  governed  mainly  by  the  intention  of  the 
testator,  as  gathered  from  the  general  scope  of  the  will. 

Where  lands  were  devised  to  trustees  and  their  heirs,  in  troBt, 
to  pay  several  leg^acies  and  annuities,  and  then  to  pay  the  sor* 
plus  rents  into  the  proper  hands  of  a/eme  coveri,  and  after  her 
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deaih  to  stand  seised  to  the  tise  of  the* heirs  of  her  body,  it  was 
decreed  that  the  trustees  took  the  legal  estate  during  the  life  of 
the  married  woman;  but  that  after  her  death  it  Tested  in  the 
heirs  of  her  body;  and  the  decree  was  affirmed  by  the  house  of 
lords,  after  consulting  with  the  judges:  Say-and-Seal  t.  Jones,  3 
Bro.  P.  C.  113;  S.  C,  1  Eq.  Cas.  Abr.  383.  So,  in  the  case  of 
a  devise  to  a  trustee  and  his  heirs  upon  trust  to  pay  and  apply 
the  rents  for  the  benefit  of  a  person  for  life,  and  after  his  de« 
cease  to  hold  the  lands  in  trust  for  other  persons — the  direction 
to  apply  the  rents  being  limited  to  the  cestui  que  trusf  for  life — 
the  estate  of  the  trustee  was  held  to  terminate  at  the  death  of 
the  cestui  que  trust:  Doe  dem.  ffaUen  y.  Ironmonger,  3  East,  533; 
Bobinson  y.  Orey,  9  Id.  1. 

These  authorities  establish  that  in  the  case  before  us  the 
trustee  took  the  legal  estate  only  for  the  life  of  Nancy  Fisher, 
the  obyious  intention  and  purpose  of  the  trust  being  merely  to 
protect  the  property  against  the  marital  rights  of  the  husband. 
Upon  the  death  of  Mrs.  Fisher,  the  object  of  the  trust  was  ac- 
complished, and  the  absolute  legal  estate  rested  in  the  heirs  of 
her  body  under  the  limitation  in  the  will.  In  this  yiew,  the  rule 
in  Shelley's  Case  case  can  have  no  application.  That  rule  re- 
quires that  the  estate  of  the  ancestor  and  the  limitation  to  the 
heirs  shall  be  of  the  same  quality;  that  is,  both  legal  or  both 
equitable. 

But  in  the  present  case,  Mrs.  Fisher  had  only  an  equitable 
estate  for  life;  and  the  legal  estate  of  the  trustees  during  her 
life  ceasing  upon  her  death,  the  limitation  to  the  heirs  of  her 
body  was  instantly  executed  in  them.  'Consequently  they  be- 
eame  vested  with  the  legal  estate,  not  as  heirs,  but  as  pur- 
chasers: See  Hill  on  Trustees,  p.  2,  c.  1,  2;  2  Jarm.  on  Wills, 
c.  36-37. 

It  follows  that  the  defendant,  as  husband  of  Nancy  Fisher, 
takes  no  interest  either  in  the  land,  slave,  or  pecuniary  legacy. 

The  decree  will  be  reversed,  the  demurrer  disallowed,  and  the 
cause  will  be  remanded  to  the  chancery  court. 

In  Ajul  Cases  whebb  It  is  DouBTruL  What  Estates  T&ustebs  have,  they 
■re  preeumed  to  take  an  estate  large  enoagh  to  enable  them  to  acoonipliah 
the  piirpoeee  of  the  trast;  but  the  tnutee  will  never  by  constraction  be  held 
to  take  a  greater  estate  than  the  nature  of  the  tmat  requires:  Coulter  ▼.  Rob- 
trimm,  57  Am.  Dec.  168.  Legal  estate  conveyed  in  tmst  mast  be  oommensu* 
nte  with  the  trust:  Qimld  v.  Lamb,  45  Id.  187;  Morton  v.  Barrett,  39  Id. 
675,  and  note  582;  Bice  v.  Burnett,  42  Id.  336. 

Tbusxbb  Takes  Exactly  That  Quantity  or  Intbsbbt  Which  Pitb- 
90US  Of  Tbuct  Rbquibs:  ffooberry  v.  Harding,  10  Lea,  397;  Hendermm  r. 
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ma,  9  IdL  J2;  TfMTleg  T.  Uamngm,  7IcL  860;  Emdmg v. Sl  Louk Zjfe 
Ifu.  Co.,  8  Coop.  Ch.  468;  Mwrdoak  ▼.  Joknton,  7  Coldw.  611;  WiBkmMm  ▼. 
Wkkenham^  8  Id.  65;  and  the  pnrpoMB  of  the  trast  being  ezecnied,  liie  tnwt 
eetate  oeMWi:  Bcwen  t.  Btmen^  4  Heiik.  802;  Twrmr  t.  Me,  6  Id.  284; 
BdiofU  y.  WkUe,  2  Head,  708;  Beeeier  t.  Hiek$,  7  Lea,  213;  ^tauCi  v.  JUt- 
catft  I  Head,  68;  TmUff  r.  jfaianyflt  7  Im,  350;  Hoaberry  v«  JEbrtfMig,  3 
Coop.  Ch.  681. 

Wbxthkr  Tbu8tkb8  Take  Lbqal  Bbtatb  oe  not  depends  chiefly  on 
the  fact  whether  the  testator  has  imposed  upon  the  tmstees  any  trost  or 
duty,  the  performaaoetif  which  requires  that  the  legal  eetBte  should  be  Tested 
in  them:  Hoobeny  w.  Hmrdm^,  8  Coop.  €&.  680;  the  fthore  eassa  all  eifeoig 
the  priaia^  case  to  the  points  hers  mentioned. 

TBI  PBwaiPAL  oaflx  is  oomp absd  AMU  owrtsaaoBED  in  Oardetibire  t. 
Smds,  1  Head,  410. 


East  TEnirNESSEB  Ibok  Meo.  Ga  v.  BramiL 

{B  fISSBB,  468.] 

JfMBAKio'B  LzsN  Law  ow  Tkhnisbbb  Cbxatbs  Ijon  mivr  js  Favom  <nr  Ma- 

aumo  OB  UlTDEICTAKKB  WhO  SHALL  BUIUD,  RWPAm,  FOBNISH  MjOB- 

BIALB,  or  any  part  thereof,  or  who  shall  do  any  work  -ajpon  »  house,  either 
by  finishing,  painting,  ornamenting,  or  otherwise  wotkuig  on  same;  and 
does  not  embrace  machinery  which  was  intended  to  be  need  in  soofa 
hoose  for  manofaotnring  purposes. 

AmAii  from  the  Hamilton  oonaaxtj  dzoait  court,  Tboopiznon 
BtateB  the  case. 

lAfiCf  for  the  oompfauiuuits. 

Welcher  and  Key,  for  the  defencUmt. 

By  Court,  Habbib,  J:  This  bill  was  filed  in  the  ehAnoetjccMirt 
at  Harrison,  for  the  purpose  of  enfordxig  a  mechaaio's  lien. 
Oomplainants  charge  that  they  are  engaged  in  TnaniifftAfaiyiTig 
iron  and  machinery,  and  that  some  time  in  the  year  1854«  at  the 
request  of  the  de&ndant,  they  furnished  and  put  up  for  him,  in 
a  house  which  he  had  erected  for  a  large  steam  tannery,  all  the 
boilers,  engine,  and  necessary  fixtures  for  that  purpose,  to  the 
value  of  two  thousand  dollars,  which  is  due  and  unpaid.  Thej 
pray  that  said  tannery,  and  the  lot  upon  which  it  is  erected,  be 
attached,  and  that  their  lien  as  mechanics  be  enforced  for  the 
payment  of  said  debt. 

To  this  bill  the  defendant  demurred,  and  Hie  demurrer  was 
allowed  hj  the  chancellor;  to  rererse  which  an  appeal  is  taken 
to  this  court.  And  the  only  question  is,  whether  the  artielee 
furnished  lyy  complainants  are  embraced  in  the  statutes  creating 
a  lien  in  favor  of  mechanics.    And  we  think  thej  are  not 
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It  is  most  manifest  from  an  inspection  of  the  sevexal  statutes 
Qpon  that  sobjeet,  and  the  iroanoas  adjudioatioBS  thereon,  that 
the  lien  is  only  given  to  the  meehanic  or  undertaker  who  shall 
build  or  Tepair,  either  in  wliole  or  in  part,  a  house,  fixtures,  or 
improTements,  or  who  shall  furnish  materials,  or  anj  part  of 
the  materials,  in  such  building  or  repairing;  or  shall  do  ^nj 
work  upon  said  lionse,  eiilier  bj  finishing  off  the  same,  painting, 
OTDsmeniaiig,  or  otfaenrise;  and  does  not  amfasaoe  machinery 
which  -was  intended  to  be  used  in  such  house  for  manufacturing 
purposes. 

In  the  case  of  Oreenwood  t.  Tbnneasee  Mfg.  Co.^  2  Bwan,  130, 
it  was  held  that  this  lien  did  not  exist  in  faTor  of  a  "  merchant 
who  furnished  machinery  to  be  used  in  a  building  erected  for 
manufacturing  purposes."  But  it  is  insisted  that  in  that  case 
the  machinery  was  furnished  by  a  merchant,  and  in  Uie  case  before 
the  court  they  were  furnished  by  mechanics.  This  can  make  no 
difference.  Why  would  not  the  merchant  who  purchased  the 
machinery  from  the  manufacturer,  and  furnished  it  to  the  defend- 
ant, be  as  much  entitled  to  the  lien  as  would  the  manufacturer 
who  furnished  it  directly  to  him?    No  good  reason  can  be  per- 


It  18  dear  that  if  a  person  who  is  not  a  mechanic  become  an 
undertaikBr,  and  furnish  materials  that  enter  into  the  construc- 
tion of  a  house,  or  employ  mechanics  to  work  thereon,  such 
undertaker  is  within  the  provisions  of  the  statutes,  because  the 
lien  is  given  to  him  who  constructs  the  house,  in  whole  or*  in 
part,  or  furnishes  the  materials  which  enter  into  its  construction; 
but  not  to  the  person  who  sells  the  furniture  which  goes  into 
the  house,  or  the  person  who  furnishes  the  machinery  to  be  used 
therein,  if  it  is  a  manufaetoring  estaWishment. 

We  thevrfore  think  there  is  no  error,  and  affirm  the  judgment. 


AxiiBAKs'  LiBis  VOB  SiBViosB:  Kote  to  Mchiyre  ▼.  CorMr,  S7  Am.  Deo. 
622;  McOriOU  ▼.  Wilson,  £6  Id.  655.  Mecfaanlog'  Uem,  who  mo  entitled  to, 
and  kinds  of:  See  notes  to  Lyon  v.  McOvfffy%  45  Id.  078;  and  OMe  v.  OaU, 
41  Id.  221;  Loonie  t.  Hogan^  61  Id.  688  et  seq. 

Tn  pBiirGiPAL  CA8B  n  cnxD  in  AUman  v.  Oor^an,  4  Baact.  76,  to  the 
pomt  that  the  act  of  1846  of  Tennssscs  relating  to  moohanios'  liens  did 
not  embraoe  fonndan  and  machinista,  oontraetors,  or  nndertakers,  and  that  a 
Uen  did  not  eadst  in  favor  of  a  mechanic  famishing  maobinety  to  he  used  in  a 
building. 

Sionosr  1981  a  ov  Cora  ov  TxNNXssn  kow  Pbovidu  **  that  section  1S81 
of  the  flioda  be  so  amended  that  the  benefits  of  said  aeotion  shall  apply  to  all 
p«Boas  doing  nay  portion  of  the  work  or  famishing  any  portion  of  the  ma> 
tnal  lor  tiba  bofldiag  oontemplated  in  said  aection: "  Acts  186»-60^  o.  114. 


68  Bank  of  Tennessee  i;.  Beattt.  [Tena 

Bank  of  Tennessee  v.  Beattt. 

[3  Shbbd,  805.] 

Sale  ov  Rial  Estate  Made  bt  Sheriff  after  Expibatiok  of  hu 
Official  Term,  under  a  venditioni  exponas  issned  upon  a  levy  made  by 
him  while  in  office,  is  utterly  void  for  want  of  authority,  and  vests  no 
title  in  the  purchaser. 

Vkkditioni  Exponas  is  New  Process  in  Case,  and  can  only  communicate 
and  impose  powers  and  duties  upon  the  sheriff  then  in  office,  and  ex- 
sheriff  has  no  more  authority  to  act  under  it  than  an  unofficial  stranger. 

Where  Deed  Presented  bt  Party,  upon  Which  Alone  He  Relies  for 
Title,  recites  expressly  that  the  sheriff's  term  of  service  had  expired, 
that  his  successor  was  in  office  at  the  time  of  the  sale  and  made  the  deed, 
and  that  the  return  of  the  sale  upon  the  writ  of  venditioni  expotuu  is 
signed  by  the  ex-sheriff  as  **  former  sheriff,"  these  facts  may  be  proved 
by  parol. 

Appeal  from  the  circuit  court  of  Fentress  county.  The  opin- 
ion states  the  case. 

Colms,  for  the  plaintiff. 

Swope  and  Jones,  for  the  defendant. 

By  Court,  Cabuthebs,  J.  This  is  an  action  of  ejectment, 
brought  by  the  plaintiff  to  recover  a  tract  of  land  in  Fentress 
county.  The  bank  had  a  judgment  against  the  defendant  and 
others,  upon  which  execution  was  issued,  and  levied  upon  the 
land  sued  fpr  by  the  sheriff,  Bledsoe,  who  failed  to  sell  for  want 
of  bidders.  This  execution,  with  the  proper  indorsements,  was 
returned  to  the  ensuing  term  of  the  court,  and  a  venditioni  ex- 
ponas issued,  under  which,  or  an  alias,  the  sale  of  the  land  was 
made  by  Bledsoe,  after  his  term  of  office  had  expired,  and  the 
plaintiff  became  the  purchaser.  A  deed  was  made  by  the  suc- 
cessor of  Bledsoe  to  the  bank.  This  was  the  title  relied  upon 
by  the  plaintiff  for  a  recovery,  and  the  circuit  judge  decided  it 
was  insufficient.  There  was  a  verdict  for  the  defendant,  motion 
for  a  new  trial  overruled,  and  appeal  in  error  to  this  court. 

The  only  material  question  is  upon  the  legality  of  a  sale  of 
land  by  a  sheriff,  after  the  expiration  of  his  term,  under  a  ven^ 
dilioni  exponas  issued  upon  a  levy  made  by  him  while  in  office. 
We  think  such  a  sale  is  utterly  void  for  want  of  authority,  and 
vests  no  title  in  the  purchaser.  It  would  be  otherwise  in  case 
of  personal  property,  because  in  that  case,  by  the  levy,  the  title 
is  vested  in  the  sheriff  for  the  satisfaction  of  the  execution,  and 
he  has  the  same  power  to  sell  it  after  as  before  the  expiration 
of  his  term — it  is  "  unfinished  business''  in  his  hand^,  and  he 
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has  a  right  to  finish  it  by  a  sale,  eyen  without  the  aid  of  the 
statates  on  that  subject.  In  such  cases^  the  levy  upon  suiB- 
cient  property  to  satisfy  the  execution  is  a  satisfaction  in  law, 
certain  exceptions  made  by  the  statutes  out  of  the  way»  and 
binds  him  for  the  debt.  Not  so  in  the  case  of  real  estate. 
There  is  no  change  of  title  until  the  sale  is  made  in  that  case. 
No  title  is  vested  in  the  sheriff  by  the  levy,  nor  does  it  operate 
as  a  satisfaction,  or  make  him  liable  for  the  debt.  Conse- 
quently Ins  power,  as  well  as  duty,  in  relation  to  it  ceases  upon 
the  return  of  the^.ya.,  with  his  action  upon  it,  to  the  court.  A 
venditioni  exponas  is  a  new  process  in  the  case,  and  can  only 
communicate  powers  and  impose  duties  upon  the  sheriff  then 
in  office.  The  ex-sheriff  has  no  more  authority  to  act  under  it 
than  an  unofficial  stranger. 

But  the  several  statutes  giving  an  outgoing  sheriff  two  years 
after  the-expiration  of  his  term  to  wind  up  his  **  unfinished  busi- 
ness" are  relied  upon  in  azgument  to  avoid  the  principles  stated, 
and  to  validate  the  sale  of  Bledsoe  in  this  case.  This  was  not 
"unfinished  business."  His  business  in  connection  with  this 
matter  was  finished  when  he  made  a  proper  return  of  his  action 
to  the  court,  and  if  he  had  continued  in  office,  the  execution  of 
the  subsequent  writ  under -which  the  sale  was  made  would  have 
been  new  business.  Without  undertaking  to  define  what  is 
meant  in  these  statutes  by  the  phrase  ''  unfinished  business,"  it 
is  enough  to  say  now  that  it  does  not  embrace  the  case  under 
consideration. 

Again :  it  is  objected  that  the  court  allowed  the  fact  that  Bled- 
soe's term  of  service  had  expired,  and  his  successor  was  in  office 
at  the  time  of  the  sale,  to  be  proved  by  parol.  This  fact,  it  is 
insisted,  could  only  be  proved  by  the  records  of  the  county 
court.  If  this  objection  could  be  sustained  in  any  case,  it 
surely  cannot  in  one  like  this,  where  the  deed  presented  by  the 
plaintiff,  upon  which  alone  he  relied  for  title,  expressly  sets 
forth  these  facts,  and  is  made  by  the  successor,  and  the  return 
of  the  sale  upon  ihe  writ  of  venditioni  exponas  is  made  and 
signed  by  Bledsoe  as  "  former  sheriff." 

There  is,  then,  no  error  in  the  case,  and  the  judgment  is 
affirmed. 


Nkw  Sbkbifv  must  BxiODTB  UmcaorTED  Warr  of  vendiUoni  expotuu  r^ 
oeived  from  Ida  predeoeaaor,  and  make  a  conveyance  to  the  purchaser:  Lethtff 
V.  Oardner,  38  Am.  Deo.  764,  and  note  708;  and  aa  to  the  powers  and  dnttea 
of  a  sheriff  after  the  expiration  of  his  official  term,  see  note  to  Tukeif  v. 
AnM,  36  Id.  706  et  seq.,  discassing  this  question  and  collecting  the  anthorw 


00  Bark  of  Tknmmbme  v.  Bbattt.  [Tflon. 

itlfis  thfinwB,  anong  oihen  the  priacipBl  osm,  from  wUch  <itiiOMiiin  it  ap- 
pean  that  a  oantrsry  rule  premila  in  moat  of  the  atates  froia  that  ennadated 
in  the  principal  oaae.  See  BonduratU  ▼.  Btifard,  35  Id.  33;  Aden  ▼.  Trimble^ 
7  Id.  726,  and  oases  eited  in  note  thereto  731;  Lofland  t.  JMn§,  15  Id.  41; 
Purl  T.  Duvta,  9  Id.  490;  Lemon  t.  Craddoek,  12  Id.  891,  caaea  died  in  aoti> 
to  jaUn  ▼.  Fecpie,  36  Id.  543.  Bherifl^  after  eiTnBatioD  of  term,  haa  antiuir- 
ity  to  sali  goods  levied  upon  dniiog  hia^term.  and  may  be  oompeUed  to  do  ao: 
Tyrte  v.  WUstm,  58  Id.  213,  note  216. 

Tbb  rsiNOlPAL  OAfls  IS  OTTSD  in  Clarh  v.  Sawyer^  48  OaL  I389  to  the  effect 
that  when  a  venditioni  eacponcu  is  issued  for  the  enforcement  of  alien  acquired 
mider  an  eaDeootioa  levied  on  hmd,  no  leaaon  is  peroeivad  why  it  maat  naaaa- 
sarily  be  ewanntad  by  the  afaariff  wlia  made  the  lev|rt  aad  who  haa  0Oiia  ont  of 
affica^  and  not  by  hla 
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Reed  v.  Boyix 

[U  Ta&M,  Ml.) 

JraaDmnoii  ov  Oouta  a  Whxcb  Jthmmmnt  "Wi«  Rkriubsd  imD  irai 
BB  AUBOBD  OH  Pbovxd  in  an  action  on  sach  judgment  in  a  listar  ttete. 
It  will  be  preramed. 

BZB0DTI05    OW  CaPXAB  AD    BUFOlTDBirDUM  18  SHOfWlT  TO  BB    PBOKA   FAflHI 

SurnuiBRT  where  tbe  record  of  a  judgment  of  a  oevrt  of  m  liBtBr  eteto 
sate  oat  that  eiidi  wiit  had  been  isned  for  the  defeadaat^  and  waa  re- 
tain^ '*  earocBted  penooally." 

Statittb  or  LuMiTAnoKs  WILL,  IN  Tbxab»  Bab  Aotiok  on  Judombht  of  B 
Slater  state  in  ten  years. 

Btatdtb  ov  Ldotationb  will,  in  Tbxab,  Bab  AonoN  on  Fobxion  Jvwh 
MBNT,  other  than  that  of  a  sister  state,  in  foar  ymnn, 

Ajpphai.  from  Yiotoria.  The  court  which  rendered  the  judg- 
ment was  deecxibed  in  the  petition  as  "  a  circuit  court  begun 
and  held  in  and  for  the  county  of  Claiborne  and  state  of  Mis- 
naappi,  at  the  court-house  thereof,  before  the  Honorable  Stan- 
hope Posey,  judge  of  the  first  judicial  district  of  the  state  of 
Mississippi/'  etc.  This  was  the  only  allegation  respecting  the 
jurisdiction  of  the  court;  but  a  copy  of  the  judgment  was  filed 
and  made  a  part  of  the  petition.  The  other  facts  are  stated  in 
the  opinion. 

A.  S.  Cunningham,  for  the  appellant. 

W,  8,  Olanf  for  the  appellee,  suggested  delay. 

By  Court,  Hskphill,  C.  J.  This  is  a  suit  on  a  judgment  van* 
dendxs  tlie  state  of  Iffiagiagppi  in  the  year  18A7.  The  defenses 
are  demurrer  to  fhe  petition,  and,  among  other  matteiB,  it  was 


62  Beid  v.  Botb.  [Texas. 

pleaded  that  there  was  no  such  record;  that  the  judgment  was 
barred  by  the  statute  of  limitations  of  this  state;  that  the  court 
rendering  the  judgment  had  no  jurisdiction;  that  the  judgment 
was  obtained  by  fraud  and  collusion;  that  there  was  no  legal 
service  on  the  defendant. 

There  was  judgment  for  plaintiff.  On  appeal  the  defendant 
assigns  error:  1.  In  overruling  the  demurrer.  In  support  of 
this  assignment,  it  is  insisted  that  the  petition  is  defective  in  not 
alleging  that  the  district  court  of  Mississippi  had  jurisdiction 
of  the  subject-matter. 

This  objection  cannot  be  sustained.  When  a  judgment  of  a 
sister  state  is  produced,  the  presumption  is  that  the  court  in 
which  it  was  rendered  had  jurisdiction  and  authority:  ScoU  v. 
Coleman,  5  Litt.  350  [15  Am.  Dec.  71].  Courts  of  general  juris- 
diction are  presumed  to  have  had  jurisdiction  until  the  contrary 
appears:  MiUa  v.  Martin,  19  Johns.  33;  Thomas  v.  Robinson,  3 
Wend.  267;  Hawley  v.  Cramer,  4  Cow.  717;  Shumway  v.  StiU- 
man,  6  Wend.  447;  Wheeler  v.  Raymond,  8  Cow.  311;  2  Phill. 
Ev.,  Cowen's  &  Hill's  notes,  108-112.  Prima  facie  the  plaintiff 
would  not  be  required  to  prove  the  jurisdiction  of  the  court, 
being  one  of  general  jurisdiction,  and  he  was  not  bound  to 
allege  any  fact  which  he  was  not  compelled  to  prove. 

It  is  urged,  also,  in  support  of  the  demurrer,  that  the  record 
does  not  show  that  the  court  had  jurisdiction  of  the  defendant 
by  proper  service,  but  shows  the  contrary.  The  writ  was  a  car 
pioB  ad  respondendum,  requiring  the  sheriff  to  take  the  body, 
and  him  safely  keep,  and  bring  his  body  before  the  court,  etc. 
The  return  was  "  executed  personally."  This  is  not  a  very  sat- 
isfactory showing  of  the  mode  in  which  the  writ  was  executed; 
\mi  prima  facie  it  must  be  presumed  sufficient,  and  in  accordance 
with  the  laws  regulating  the  practice  of  the  forum  in  which  the 
suit  was  prosecuted.  We  are  of  opinion  that  in  this  respect 
also  the  showing  of  the  petition  had  sufficiency  in  law. 

It  will  not  be  necessary  to  examine  in  detail  the  other  errors 
alleged.  The  attempt  to  show  that  the  judgment  was  void  as 
against  the  defendant,  in  consequence  of  his  being  a  citizen  of 
this  state  at  the  commencement  and  throughout  the  proceeding 
in  which  Hie  judgment  was  obtained,  was  rebutted  by  the  evi- 
dence that  about  the  time  of  the  commencement  of  this  suit  he 
was  absent  from  this  state  and  on  a  visit,  as  said  liy  himself,  to 
Mississippi. 

Nor  did  the  statute  of  limitations  of  this  state  operate  as  a 
bar  to  the   judgment.     In  the  case  of  Harper  t.  HKdiclt  18 
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Tex.  151,  it  was  held  that  judgments  of  a  sister  state  could  be 
barred  only  hj  the  limitation  of  ten  years.  This  role  in  refer- 
ence to  such  judgments  was  adopted  by  analogy  to  the  provis- 
ions barring  domestic  judgments  of  courts  of  record.  In  the 
same  case  it  was  intimated  that  most  probably  the  limitation  of 
four  years  would  apply  to  foreign  judgments,  not  being  those  of 
a  neighboring  state;  such  judgments  being  only  prma/acie  and 
not  conclusive  evidence  of  debt 

Upon  the  whole,  we  are  of  opinion  that  there  was  no  error, 
and  it  is  ordered  that  the  judgment  be  affirmed. 

Judgment  affirmed. 

JUDOUNTS    OF  SiSTEB   STATES,  AMD  PRI8U1IFTI0N8  ReLATIRO  THSaiTO: 

See  notea  to  Dobaon  v.  Ptarce^  62  Am.  Dec.  158;  Ounn  v.  HowtU^  Id.  791  • 
where  other  cases  in  this  seriee  are  collected. 

Statutes  Bakbiko  Aotionb  on  Judgmsmts  or  Sistbb  States,  if  they 
an  not  bronght  within  a  specified  period,  may  be  passed:  Napier  ▼.  Qidiert^ 
40  Am.  Dec.  613.  Snits  on  jndgments  of  siater  states  are  not  included  in  the 
stafeote  of  limitations  of  Sonth  Carolina;  therefore  snch  an  action  is  not  barred 
by  lapse  of  time:  Id. 

Tbe  nuKouPAL  0A8E  WAS  CITED  in  HoutUtu  ▼.  Diistn,  13  Tez.  480,  to  the 
point  that  the  jadf^ment  of  a  sister  state  is  conclusive  as  to  regolarity. 


Cook  v.  Thobnhill. 

[18  Tkxas,  293.] 

JnwMSHT  IN  One  State  BsTABLisHnvo  Right  or  PLAnrnrr  io  Svb  bt 
Pboghezn  Ami  will  be  held  final  and  conclusive  as  to  that  matter  in  the 
ooorts  of  a  siater  state. 

Action  on  Judgment  Reoovsred  bt  Lunatic  in  0ms  State,  Suing  bt 
Pbochein  Ami,  may  be  maintained  in  another  state  by  the  lunatic  suing 
by  the  same  next  friend. 

Judgment  or  State  Court  has  Sams  Gsedit,  Vauditt,  and  Brrsor  in 
every  other  court  in  the  United  States  which  it  had  in  the  state  where 
it  was  pronounced;  and  whatever  pleas  would  be  good  to  a  suit  thereon 
in  such  state,  and  none  others,  may  be  pleaded  in  any  other  court  in  the 
United  States. 

FtSA  that  Estate  or  Lunatic  Who  Sues  bt  hsb  Nest  Fbiend  is  in 
ehafge  of  a  committee,  by  whom  the  suit  ought  to  be  brought,  if  at  all, 
is  one  in  abatement  not  going  to  the  Jurisdiction  of  the  oourt,  and  is  bad 
unless  verified  by  affidavit. 

Ebbob  from  GalYeston.  This  action  was  brought  by  defend- 
ant in  error,  by  her  next  friend,  Alexander  Tennell,  against 
plaintiff  in  error,  to  recoTer  two  slaves.  It  appeared  from  the 
petition^  and  record  of  an  action  in  the  state  of  Mississippi 
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between  ibe  Bune  parties,  and  made  a  part  of  the  peiitioi^  that 
the  slaTBB  were  plaintifra  property  abo«t  the  year  1880,  in  the 
state  of  Yirgima;  that  plaintiff  then  resided  there,  and  waa  a 
lunatic;  that  a  committee  of  her  estate  was  duly  appointed;  that 
in  1836  plaJntJATa  brother  took  the  slaiFea  to  Mississippi,  and 
treated  them  as  his  own;  that  they-  were  there,  with  another 
slaye,  sold  on  an  execution  against  him  in  1840,  and  purchased 
by  defendant  in  this  suit  for  the  snm  of  one  thoasand  six 
hundred  and  forty  dollars;  and  that  tbe  plaintiff,  by  her  next 
friend,  Elijah  Tbomhill  (the  asme  as  wbose  property  the  slatea 
had  been  sold),  for  whom  Alexander  Tennell  was  afterwards 
subptitated,  sued  the  defendant  in  Mississippi,  and  recoYered 
judgment  against  him  for  the  slaves  or  for  a  certain  amount,  their 
value,  and  for  the  use  of  the  same  to  the  time  of  the  trial,  in 
1846.  The  action  in  Texas  was  brought  to  recover  the  slaves, 
or  their  value,  together  with  the  amount  adjudged  in  Mississippi 
for  their  use,  and  for  the  value  of  their  use  since  that  time. 
Defendant  put  in  an  unverified  plea  in  abatement,  to  tbe  effect 
that  plaintiff,  Parthenia  Thomhill,  was  domiciliated  in  Virginia, 
that  her  estate  had  been  at  the  commencement  of  this  suit,  and 

still  was,  in  charge  of  one Boss,  who  had  been  and  yet  was 

the  committee  of  her  estate,  duly  appointed  according  to  law. 
A  general  exception  to  this  plea  was  sustained.  Defendant  also 
pleaded,  in  general  terms,  that  the  Mississippi  judgment  was 
obtained  by  fraud;  and  at  his  request  the  juiy  were  instructed 
that  if  said  judgment  was  obtained  by  fraud  of  plaintiff's  next 
friend,  or  Alexander  Tennell,  it  was  void.  Yeidict  and  judg- 
ment for  plaintiff. 

W.  Alexander,  for  the  plaintiff  in  error. 
Jones  and  BaUinger,  for  the  defendant  in  error. 

By  Court,  Whbeleb,  J.  The  record  of  the  judgmeni  re- 
covered in  the  state  of  Mississippi  establishes  the  right  of  the 
plaintiff  to  recover,  in  the  name  and  capacity  in  which  she  now 
sues.  Her  right  to  sue  by  her  next  friend  was  matter  material 
and  traversable  in  that  suit;  and  as  to  that  matter  the  judgment 
is  final  and  conclusive:  1  Greenl.  Ev.,  sees.  628,  648. 

It  cannot  be  pretended  that  the  court  in  Mississippi  had  not 
jurisdiction  to  try  and  determine  the  question  of  the  right  of 
the  plaintiff  to  soe  and  recover  in  the  action  brought  there  by 
her  next  fri«id;  and  having  jurisdiction  of  the  parties  and  the 
subject-matter,  its  judgment  was  oondusive  of  that  qnsation 
these,  and  is  entitled  to  the  same  effect  when  suit  is  bsimglil 
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npon  it  in  this  state:  MsElmoyle  t.  Cohen^  13  Pet.  312.  A 
judgment  of  a  state  court  has  the  same  credit,  validity,  and 
effect  in  eyeiy  other  court  in  the  United  States  which  it  had  in 
the  state  where  it  wss  pronounced,  and  whatever  pleas  would 
be  good  to  a  suit  thereon  in  such  state,  and  none  others,  may  be 
pleaded  in  any  other  court  in  the  United  States:  Hampton  v. 
McConneL,  3  Wheat.  234.  If  this  suit  upon  the  judgment  had 
been  brought  in  the  state  of  Mississippi,  it  will  not  be  pretended 
tbat  the  defendant  could  question  and  bring  again  into  litigation 
the  right  of  the  plaintiff  to  sue.  No  more  can  he  do  so  in  this 
suit.  The  plea  in  abatement,  if  otherwise  admissible  and  suffi- 
cient, was  bad,  because  not  verified  by  affidavit.  It  was  not  a 
plea  to  the  jurisdiction,  nor  did  its  truth  appear  by  the  record: 
Dig.,  art.  690. 

The  transcript  of  the  record  from  the  county  court  of  Fauquier 
county,  Virginia,  was  rightly  excluded,  for  the  reason  that  it 
was  not  pertinent  to  any  issue  which  was  or  could  be  made  in 
the  case. 

There  was  no  evidence  of  any  fraud  practiced  in  obtaining  the 
judgment  sued  on;  and  the  rulings  of  the  court  upon  that  subject 
are  therefore  wholly  immaterial.     The  judgment  is  affirmed. 

Judgment  affirmed. 

Judgments  or  Sibtbk  States,  akd  Presumptions  Relating  thereto:  See 
notes  to  Doftatm  ▼.  Peoree,  82  Am.  Dec.  158;  Owin  ▼.  Howell,  Id.  791,  Mid 
MLthoritiee  there  collected:  See  alao  Heid  v.  Boffd,  cmte,  p.  61. 

Pleas  in  Suit  on  Judgment  op  Sister  State  are  left  to  be  prescribed  by 
the  states;  the  act  of  congress  of  1790  was  intended  only  to  render  a  judg- 
ment coBcliisiTe  of  everything  decided  by  it:  Napier  v.  Ouliere,  40  Am.  Dec. 

ei3. 

Persons  under  Legal  Disabilttiss  ought  to  Sue  bt  Prochein  Ami: 
Thomas  v.  DUe^  34  Am.  Dec.  600;  Drago  ▼.  Moso,  40  Id.  592;  but  these  cases 
refer  to  infants. 

The  principal  case  was  cited  in  Allen  ▼.  PcameU,  51  Tex.  169,  to  the 
point  that  the  plea  that  plaintiff  had  become  non  compos  mentu  was  in  the 
nature  of  a  plea  in  abatement,  and  should  hare  been  swoni  to. 


Teas  v.  McDonald. 

[18  Tkxas,  849.] 

\x  AonoH  TO  Set  aside  Sheriff's  Sale  on  Ground  of  Fraud,  all  par- 
ties jointly  participating  or  implicated  in  the  fraud  are  properly  joined. 

PnsoNS  having  Different  and  Opposite  Interests  to  be  Affected 
BT  Judgment  may  properly  be  made  parties  defendant  in  a  suit  to  set 
aside  a  sheriff's  sale  for  fraud. 
Ax.  Dso.  Vox..  LXV— 6 
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PLAnvmr  mat  Prat  fob  Altbknatitx  Belief  in  Action  to  Set  aside 
SuERiFF*s  Sale  on  Okound  of  Fraud.  If  he  fail  in  hU  remedy  against 
purchaser  to  have  sale  set  aside,  he  may  have  judgment  against  the 
other  defendants  for  damages  sustained  by  him. 

Causes  of  Exceftion  not  Assigned,  and  not  Affectino  Foundation 
OF  Action,  are  Waived,  where  special  causes  of  exception  have  been 
assigned. 

RitiHT  OF  Amendment  dobs  not  Rest  in  Disobetion  of  Court,  if  the 
amendment  is  proper  in  itself,  and  is  made  in  time. 

In  Making  Amendments,  Leave  of  Court  is  Asked  for  Purpose  oklt 
of  notifying  adverse  party,  and  preventing  surprise. 

Plaintiff,  in  Action  to  Set  aside  Sheriff's  Sale  for  Fraud,  has 
Bight  to  Propound  Interrogatories  to  either  or  all  of  the  defendants 
touching  any  matters  pertinent  to  the  issues. 

Rulings  of  Court  below  in  Giving  or  Refusing  Instructions  will  not 
be  revised,  in  the  absence  of  a  fuU  statement  of  facts. 

Statement  in  Record,  Certified  to  Year  after  Trial,  and  purporting 
to  contain  only  what  the  judge  "  can  recollect  after  the  lapse  of  so  long 
a  period  of  time,"  is  not  an  authentic  statement  of  facta. 

Court  mat  Refuse  to  Permit  Party  to  Make  New  Answers  to  In- 
terrogatories propounded  to  him,  where  first  answers  were  stricken 
out  as  not  sufficiently  categorical. 

Sheriff  is  not  Competent  Witness  for  his  Co-defendants,  on  Joint 
Trial  as  to  All  of  Defendants,  in  action  to  set  aside  sheriff's  sale 
on  ground  of  fraud,  where  the  sheriff  is  made  a  defendant  and  charged 
With  being  a  party  to  such  fraud. 

Sheriff's  Sale  will  not  be  Set  aside,  and  Property  Restored  to 
Owner  upon  his  refunding  the  purchase  money,  except  in  those  cases 
where  it  is  just  and  equitable,  as  between  the  parties,  that  this  rule 
should  be  applied. 

Where  Several  Defendants  have  Inconsistent  Claims,  or  Will  Ob- 
CUPY  Adverse  Positions  towards  Each  Other,  on  the  event  of  plaint- 
iff's recovery,  they  must  frame  their  pleadings,  as  to  each  other,  ia 
contemplation  of  such  event,  or  the  court  will  not  interpose  to  adjust 
their  respective  rights. 

Ebbob  from  Walker.  Action  by  William  McDonald  against 
Albert  G.  Teas,  John  Cotton,  and  A.  J.  Stevens.  It  was  alleged 
in  the  petition  that  the  plaintiff  and  Cotton,  having  contracted  a 
joint  debt  with  one  Campbell  for  building  a  saw-mill,  and  plaintiff 
having  paid  his  half  thereof,  judgment  was  i^ecovered  for  the 
balance  against  both  him  and  Cotton,  whereupon  Cotton  prose- 
cuted a  writ  of  error,  and  the  judgment  being  affirmed  against 
Cotton  and  his  sureties,  execution  was  issued  against  the  plaintiff*, 
said  Cotton,  and  said  Cotton's  sureties,  on  the  writ-of-error 
bond;  that  said  Cotton  thereupon  combined  with  the  said  A.  J. 
Stevens,  the  sheriff,  to  defraud  this  plaintiff,  and  to  levy  said 
execution  upon  the  property  of  this  plaintiff,  notwithstanding 
plaintiff  had  paid  his  half  of  the  original  debt>  and  notwith- 
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standing  tfaftt  Campbell's  attorney  had  inBtmcted  the  sheriff  to 
make  the  money  out  of  the  property  of  said  Cotton;  that  the 
sheriff  accordingly  levied  the  execution  upon  three  hundred  and 
twenty  acres  of  land,  which  said  Cotton  pointed  out  as  his  own, 
and  upon  six  hundred  and  twenty-two  acres,  which  said  Cotton 
pointed  out  as  the  property  of  this  plaintiff;  that  at  the  sale,  the 
said  Teas  having  full  knowledge  of  the  facts  hereinbefore  alleged, 
and  being  privy,  and  consenting  to  the  fraud,  bid  off  the  said 
six  hundred  and  twenty-two  acres  for  the  sum  of  two  hundred 
and  forty  dollars,  but  was  informed  by  the  sheriff,  by  direction 
of  Campbell's  attorney,  that  Cotton  had  no  right  to  point  out 
the  land  of  this  plaintiff,  that  McDonald  had  paid  his  half  of 
the  original  joint  debt,  and  that  he  would  not  surrender  the 
land  without  compulsion,  and  that  Campbell  did  not  require 
him  to  complete  the  purchase  unless  he  chose  to  do  so  with  a 
knowledge  of  the  facts;  that  Cotton  had  bid  off  his  own  land  for 
twenty  dollars;  and  that  the  six  hundred  and  twenty-two  acres 
were  worth  one  thousand  two  hundred  and  forty-four  dollars. 
Wherefore  he  prayed  that,  by  reason  of  the  irregularity  of  the 
execution,  and  the  fraud  committed  in  the  levy  and  sale,  the 
sale  be  annulled,  or  if  that  should  not  be  deemed  equitable,  that 
plaintiff  have  judgment  against  the  said  Stevens  and  Cotton  for 
the  aforesaid  value  of  said  land,  and  for  five  hundred  dollai's 
damages.  Defendants  answered  separately:  1.  By  exceptions 
to  the  misjoinder  of  defendants  and  of  causes  of  action;  2.  By 
denying  all  the  allegations  of  the  petition  which  were  not  shown 
to  be  true  by  the  proceedings  and  execution  in  the  case  of  Camjh 
beil  V.  McDonald  and  Cotton.  Interrogatories  were  propounded 
to  defendant  Stevens,  concerning  the  information  given  to 
defendant  Teas,  as  stated  in  the  above  petition.  The  disposition 
of  the  other  facts  connected  with  them  will  be  found  in  the 
opinion.  Defendants  offered  the  co-defendant  A.  J.  Stevens  as 
a  witness,  but  his  testimony  was  excluded.  Special  issues  were 
submitted  to  the  jury  under  the  direction  of  the  court,  and  their 
verdict  upon  the  same,  the  only  one  in  the  case,  showed:  1.  The 
value  of  the  tract  in  controversy  to  be  as  above  stated;  2.  That 
Cotton  formally  pointed  out  the  land  to  the  sheriff;  3.  That  Teas 
was  informed  of  this  fact  before  he  paid  the  purchase  money;  4. 
That  Teas  was  notified  before  he  paid  the  purchase  money  that 
Campbell's  attorney  did  not  require  him  to  pay  it;  5.  That  Cot- 
ton gave  an  indemnifying  bond  to  levy  and  sell  said  land;  6. 
That  McDonald  had  paid  one  half  of  the  original  joint  debt  due 
Campbell;  7.  That  Cotton  encouraged  Teas  to  purchase  at  the 
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time  of  sala;  8.  Bot  tiiat  Cotton  famished  no  aid  to  Teas  in 
procuring  the  money  to  pay  for  said  land;  9.  And  that  Teas  had 
no  notice  that  Cotton  gave  Stevens  an  indemnifying  bond  to  sell 
it.  The  finding  of  the  jury  was  entered  of  record,  and  judgment 
of  the  coort  thereon  reserved  for  further  hearing.  Motion  for 
new  trial  was  denied.  It  was  agreed  that  the  judge  should  make 
out  and  file  bills  of  exceptions  on  points  reserved  by  the  parties. 
A  year  afterwards  the<  court  decreed  that  the  sherifif's  deed  to 
Teas  ''  be  set  aside  and  decreed  to  be  null  and  void,  for  fraud." 
At  the  same  term,  a  statement  of  facts  was  prepared  and  certified 
by  the  judge  to  contain  ''  all  the  evidence  adduced  on  the  trial, 
as  well  as  I  recollect  it,  after  the  lapse  of  so  long  a  period  of 
time. "  Plaintiff 's  attorney  did  not  join  in  making  the  statement 
of  facts.  Teas  prosecuted  the  writ  of  error,  and  after  judgment 
upon  it  in  the  court  above,  a  rehearing  was  had,  upon  the  ground 
that  the  issues,  as  found  by  the  juiy,  did  not  make  out  such  a 
case  of  fraud  against  Teas  as  to  deprive  him,  in  equity  at  least, 
to  be  reimbursed  the  money  which  he  advanced  to  satisfy  the 
judgment  against  McDonald  and  Cotton,  and  that  the  sale 
should  not  be  set  aside  until  this  was  done.  The  other  matters 
appear  from  the  opinion. 

W.  A.  Leigh  and  A,  P.  WHeyj  for  the  plaintiff  in  error., 

A,  P.  Wiley,  for  the  plaintiff  in  error,  on  rehearing. 

H,  Yoakum,  for  the  defendants  in  error. 

By  Court,  Wheeleb,  J.  It  will  suffice  for  the  disposition  of 
this  case  to  consider  the  errors  assigned,  which  have  been  relied 
on  in  argument  by  cotmsel  for  the  appellant.  And  first,  it  is 
insisted  that  the  court  erred  in  overruling  exceptions  to  the 
original  and  amended  petition.  The  exceptions  taken  were,  that 
there  was  a  misjoinder  of  parties  defendant,  and  of  causes  of 
action  and  inconsistency  and  repugnancy  in  the  prayer  of  the 
petition.  In  neither  respect  do  we  think  the  exceptions  well 
taken.  Although  for  the  purpose  of  setting  aside  the  sale  as 
fraudulent  it  may  not  have  been  necessaiy  to  join  the  defend- 
aEits  Cotton  and  Stevens,  yet,  as  they  were  charged  with  a  joint 
participancy  in  the  fraud  practiced  upon  the  plaintiff,  and  were 
by  the  averments  of  the  petition  jointly  implicated  in  effectu- 
ating the  alleged  fraudulent  sale,  upon  exceptions  to  the  peti- 
tion, they  must  be  held  to  have  been  properly  joined,  on  the 
principle  decided  in  BirdweU  v.  Butler,  13  Tex.  338.  It  is  no 
objection  to  the  joinder  of  these  defendants  that  they  may  have 
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hBd  no  identity  of  istenste  to  be  alfeetod  hj  tte  judgment; 
form  oovirts  of  equity  persons  having  T«i7diffeientiuidoiq[>oBite 
interests  are  often  made  parties  defendant:  2  Story's  Eq.  Jur., 
sec.  1526. 

It  -was  certainly  competent  for  the  plaintiff,  in  stating  his- 
cause  of  action,  to  frame  his  petition  ^th  a  double  aspect,  and 
to  pray  altematife  r^ief ,  so  that  in  case  he  failed  to  bring  homa 
to  the  defendant  Teas  a  sufficient  knowledge  of  and  participaacy 
in  the  fraudulent  acts  of  his  co-defendants  to  avoid  the  sale,  he 
might  have  his  lecoorse  upon  the  other  d^eadants  for  the 
injury  he  has  sustained  by  reason  of  their  acts.  If  the  aver- 
ments of  the  phdntiif  were  true,  as  upon  exceptions  they  must 
be  taken  to  be,  he  had  his  remedy  to  set  aside  the  sale,  and  for 
damages;  and  it  was  not  necessary  to  bring  nK)re  suits  ilian  one 
agsLnst  ihe  same  parties  to  obtain  the  full  measure  of  redress  to 
which  he  was  entitied  for  the  same  injury. 

It  is  objected  to  the  amended  petition  that  it  does  not  appear 
to  have  been  filed  by  leave  of  the  court,  and  that  it  is  not  suffi- 
ciently special  in  its  charges  of  fraud.  It  was  not  excepted  to 
on  either  of  these  grounds,  but  on  the  sole  ground  of  repug- 
nancy to  the  original  petition;  and  it  is  well  settled  that  where 
special  causes  of  exception  have  been  assigned,  others  not 
assigned  will  be  deemed  to  have  been  waived:  Oraytofi  v.  Munger, 
9  Tex.  285;  and  for  the  obvious  reason,  that  had  the  objection 
been  taken  at  the  time  of  excepting  it  might  have  been  obviated 
by  amendment.  Besides,  ihe  right  of  amendment  in  a  proper 
case  is  a  right  which  does  not  rest  in  the  discietioa  of  the  court. 
It  is  subject  only  to  the  qualification  that  it  be  in  itself  proper 
and  be  made  in  time.  And  the  only  sensible  object  there  can 
be  in  obtamxng  the  leave  of  tiie  court  is  to  give  notice  of  the 
amendment  to  the  adverse  party,  in  oidor  that  it  may  not  operate 
as  a  surprise:  CanneU  v.  Chandler,  11  Id.  249.  Here  the  defend- 
ants had  notice  of  the  amendment,  and  excepted  to  it,  and  can- 
not therefore  have  been  surprised  by  it,  or  in  any  way  prejudiced 
by  the  omission  to  obtain  the  leave  of  the  court  to  ^le  it.  Nor 
is  the  objection  well  founded,  that  it  does  not  allege  with  suifi- 
cient  certainty  and  specialty  the  facts  in  which  the  fraud  is 
charged  to  consist.  These  were  stated  in  the  original  petition^ 
to  which  it  refers  for  the  specification  of  them,  and  it  was  un- 
necessary to  reiterate  them  in  the  amendment.  In  no  point  of 
view  are  the  objections  tenable. 

Again:  it  is  objected  that  the  court  erred  in  overruling  excep- 
tions to  theintenogatories  {uropounded  to  tibe  defendant  Stefvena, 
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and  in  striking  out  his  answer  to  the  first  interrogatory,  and  in 
refusing  instructionsiisked  by  the  defendant  as  to  the  legal  effect 
of  his  answer.  To  this  it  must  be  answered  that  it  was  the  ud- 
doubted  right  of  the  plaintiff  to  propound  interrogatories  to 
either  or  all  of  the  defendants  touching  any  matters  pertinent 
to  the  issues.  The  answer  of  the  defendant,  stricken  out,  was 
not  such  as  the  law  required:  Hart's  Dig.,  arts.  736,  737;  but 
was  manifestly  evasive  and  impertinent,  and  was  therefore  very 
properly  stricken  out,  and  the  interrogatory  taken  as  confessed 
as  to  the  defendant  Stevens.  But  what  should  be  its  effect  upon 
his  co-defendants  was  a  different  question.  And  upon  this  ques- 
tion we  cannot  revise  the  rulings  of  the  court  complained  of,  in 
refusing  instructions  asked  by  the  defendants,  f6r  the  reason 
that  there  is  no  properly  authenticated  statement  of  facts;  and 
consequently,  we  canuot  know  what  effect  or  influence,  if  any, 
these  rulings  had  upon  the  finding  of  the  jury.  It  is  well  set- 
tled that  in  the  absence  of  a  statement  of  all  the  facts,  this  court 
cannot  revise  the  rulings  of  the  court  below  in  giving  or  refus- 
ing instructions:  Armstrong  v.  Idpscomby  11  Tex.  649.  It  is  evi- 
dent that  the  statement  in  the  record  cannot  be  received  as  an 
authentic  statement  of  facts,  for  two  reasons :  it  was  not  made 
out  and  certified  to  by  the  judge  until  a  year  after  the  trial,  and 
the  certificate  does  not  purport  that  it  certainly  contains  all  the 
evidence  adduced  in  the  case,  but  only  that  it  is  all  that  the  judge 
can  recollect  *'  after  the  lapse  of  so  long  a  period  of  time." 

There  was  no  error  in  refusing  to  permit  the  defendant  Ste- 
vens to  amend  his  answer  which  had  been  stricken  out,  or  after- 
wards to  testify  in  the  case  to  exculpate  himself  and  his  co-de- 
fendants. It  would  be  of  dangerous  consequence  to  the  rights 
of  honest  litigants  to  permit  amended  afterthought  swearing 
under  such  circumstances.  The  court  rested  its  judgment  on 
the  sole  ground  of  the  fraud  practiced  upon  the  plaintiff  in 
affecting  the  sale  of  his  land  by  the  parties  under  the  circum- 
stances of  the  case.  And  on  that  ground  we  think  the  judg- 
ment ought  to  be  affirmed.  The  verdict  conclusively  establishes 
that  Teas  was  apprised  (among  other  matters  calculated  to  put 
him  upon  inquiry)  that  the  defendant  in  execution,  the  present 
plaintiff,  objected  to  the  sale,  and  that  the  plaintiff  in  execution 
did  not  require  him  to  complete  the  purchase.  He  is  presumed 
to  have  been  aware  of  the  value  of  the  land,  and  he  must  have 
known  that  he  was  purchasing  for  a  price  which  no  man  in  hia 
senses  would  be  willing  to  accept,  and  for  which  no  honest  and 
fair  man  would  take  another's  property  without  his  consent. 
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He  knew,  at  least,  that  it  was  a  most  inequitable,  if  he  did  not 
also  know  that  it  was  a  most  iniquitous,  bargain,  and  that  it  was 
objected  to  as  improper;  and  if  he  was  not  fully  apprised  of  the 
imjust,  oppressive,  and  fraudulent  conduct  of  his  co-defendant 
Cotton,  he  at  least  was  apprised  of  enough  to  have  put  him 
opon  inquiry,  and  the  sources  of  information  appear  to  have 
been  at  hand.  As  an  honest  and  fair  man,  he  should  have  made 
Inquiry;  and  if  he  would  not,  and  therefore  was  not  apprised  of 
all  the  facts — as  there  is  little  reason  to  doubt  he  was — it  was 
bis  own  &ult,  and  he  must  suffer  the  consequences  of  the 
annulling  of  the  fraudulent  and  oppressive  bargain,  which, 
though  cautioned,  he  persisted  in  consummating  and  seeks  to 
uphold. 
The  judgment  is  affirmed. 

Application  was  made  by  counsel  for  the  plaintiff  in  error  for 
a  reconsideration  and  rehearing,  but  tlie  same  was  refused,  and 
the  following  opinion  rendered: 

Wheeler,  J.  We  have  attentively  considered  the  application 
for  a  rehearing,  but  see  no  reason  to  award  it.  It  is,  in  general, 
true  that  a  court  of  equity  will  not  set  aside  a  sale  and  restore 
the  property  to  the  owner  without  requiring  him  to  refund  the 
purchase  money  which  he  has  received:  Howard  v.  North,  5  Tex. 
290  [51  Am.  Dec.  769];  Hatch  v.  Garza,  7  Id.  60;  Hunt  v.  Tur- 
Tier,  9  Id.  385  [60  Am.  Dec.  167].  And  this  upon  the  principle 
that  he  who  seeks  equity  must  do  equity.  Whether  fraud  in 
the  purchaser  will  in  any  case  constitute  an  exception  to  the 
rale,  it  is  not  necessary  in  this  case  to  inquire;  for  the  rule  is 
only  applicable  in  those  cases  where  it  is  just  and  equitable  as 
between  parties  that  it  should  be  applied.  And  where  the 
property  of  a  judgment  debtor  is  sold,  and  the  price  applied  in 
payment  of  his  debt,  if  he  would  set  aside  the  sale  and  be  re- 
stored to  the  possession  of  his  property,  the  law  deems  it  just 
and  equitable  that  he  should  refund  the  purchase  money  which 
he  has  received.  But  in  this  case  if  Teas,  the  purchaser  of  the 
property,  was  chargeable  with  notice  of  the  facts,  as  we  think 
he  was,  he  is  to  be  deemed  to  have  purchased  with  a  knowledge 
of  the  fact  that  the  judgment  debtor,  whose  property  he  pur- 
chased, though  legally  liable  to  the  plaintiff  in  execution,  yet, 
as  between  him  and  his  co-defendant  Cotton,  was  not  equitably 
liable;  for  that  he  had  paid  his  proportion  of  the  debt,  and 
really  owed  nothing;  and  that  his  co-defendant  Cotton,  who 
pointed  ont  the  property,  was  the  sole  debtor,  out  of  whose 
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property  the  debt  should  have  been  collected;  and  that  he  was 
held  so  liable  by  the  plaintiff  in  execution,  who  did  not  desire 
the  property  of  the  plaintiff  in  this  suit  to  be  sold  in  satisfac- 
tion of  his  judgment.  After  bidding  off  the  property,  Teas 
was  apprised  that  the  plaintiff  in  execution  did  not  require  him 
to  pay  the  money.  It  was  really  and  equitably  the  debt  of  his 
co-defendant  Cotton,  at  whose  instigation  he  made  the  purchase, 
and  in  whose  fraudulent  conduct  he  became  implicated,  which 
the  purchase  money  paid  by  Teas  went  to  extinguish;  and  in 
equity  and  justice  he  should  look  to  Cotton,  and  not  to  the 
plaintiff  in  this  suit,  to  refund  it.  It  was  not  equitable  or  just 
to  this  plaintiff  to  purchase  his  property  in  satisfaction  of  the 
debt  of  another;  and  it  would  not  be  just  or  equitable  to  re- 
quire him  to  refund  money  which  he  did  not  receive,  but  which 
was  paid  for  the  benefit  of  another.  But  it  is  said  that  Cotton, 
who  was  principally  in  fault,  and  not  Teas,  should  be  the  suf- 
ferer. But  Teas  permitted  himself  to  become  the  instrument  of 
Cotton  in  perpetrating  the  wrong  done  the  plaintiff.  It  was  not 
the  duty  of  the  plaintiff  to  ask  an  adjustment  of  their  respect- 
ive rights.  Nor  could  the  court  interpose  for  that  purpose 
unless  they  had  so  framed  their  pleadings  as  to  render  such  an 
interposition  proper.  If,  when  sued  for  the  restoration  of  the 
property.  Teas  had  manifested  a  willingness  to  do  justice,  and 
had  asked  equity  of  his  co-defendant  Cotton,  his  claims  to  re- 
lief might  have  been  considered.  But  having  adopted  a  differ- 
ent course,  and  occupied  the  same  position  in  his  defense  as  his 
co-defendant,  he  cannot  now  claim  the  advantage  of  an  incon- 
sistent position.  And  to  require  the  plaintiff  to  make  restitu- 
tion to  him  would  be  to  enable  the  defendants  to  avail  them- 
selves of  the  amicable  position  they  assumed  upon  the  record^ 
to  impute  to  themselves,  for  their  own  advantage,  the  fraud 
practiced  upon  the  plaintiff.  They  severed  in  their  answers,  it 
is  true,  but  they  urged  substantially  the  same  defenses,  and 
seemed  to  have  been  actuated  by  a  common  purpose,  the  defeat 
of  the  plaintiff's  just  rights.  And  they  must  be  held  to  all  the 
consequences  of  the  character  and  attitude  which  they  have 
assumed  upon  the  record. 
Judgment  affirmed. 

JoiNDEB  OF  Gausbs  AND  Pab/ties. — Unoonnectdd  parties  may  unite  in  a 
bait  if  there  is  one  connected  interest  among  them  all  centering  in  the  point 
in  issue  in  the  case;  bat  a  bill  filed  against  several  persons,  concerning  distinct 
things  or  acts,  is  demarrable.  A  bill  against  several  persons  mast  relate  to 
matters  of  the  same  natare  and  having  a  connection  with  one  another,  and  all 
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•f  tlie  iirfwMtMiti  HMO*  be  laore  or  !««  ooDoemed,  though  their  rights  in 
respect  to  th«  genersl  subject  of  the  cause  maj  be  distiBCt:  JKBmm  ▼.  FeUow§t 
IS  Am.  Dee.  412,  end  note  thereto  427.  on  joinder  of  defendants  in  eqiiii^. 
Fkrtiee  haTing  distinct  and  aepante  rights  will  not  be  oompelled  to  litigate 
them  in  a  single  suit:  Merrill  v.  Lake^  47  Id.  377.  All  persons  immediately 
interested,  or  who  nuiy  be  benefited  or  injured  by  the  decree,  should  be  made 
parties  to  a  suit;  and  when  this  is  the  case,  the  court  will  go  on  and  try  the 
cause,  even  though  it  appear  that  persons  having  more  remote  interests  are 
not  represented:  Bofil  ▼.  FUher,  55  Id.  627;  Nev  London  Bank  v.  Lee,  27 
Id.  713;  BeanUley  v.  Knight,  33  Id.  193;  Howdl  ▼.  //orvey,  39  Id.  376. 

As  TO  WHEN  ShSBUT'S  SaLX  WILL  BJS  SeT  ASIDE  TOB  ISSCFVICIBMCY  OF 

CoNSiDEBATiOK,  SCO  PafUovo  V.  .Lojic,  39  Am.  Dec.  473;  Ingram  v.  Belk,  47 
Id.  591;  Coleman  v.  Bank  of  Hamburg,  49  Id.  671;  Cfreenup  v.  Stoker,  Id.  474; 
Sprooi  V.  Seed,  56  Id.  549;  AUeti  v.  Cole,  59  Id.  416. 

As  TO  Proper  Mode  or  Pkbsehtino  to  Appellate  Coukv  Amr  Sup^ 
POSED  Error  of  the  court  below  in  admitting  facts  and  cirenmatanoes  upon 
which  judgment  was  pronounced,  see  Vcub  ▼.  CommonweaUh^  24  Am.  Dec 
695;  EUicoU  t.  Martin,  61  Id.  327. 

Admissibility  op  Evidekgx  not-  Objected  to  on  Trial  will  not  be 
Considered  on  Appeal:  ^ttrjbe  t.  Allen,  61  Am.  Dec  642,  and  cases  there 
dted. 

Bill  op  Exceptions  not  Showing  Instructions  were  Relevant  or 
Ibbxleyant  will  not  be  Revisxd  bt  Appellate  Court:  FUzhugh'a  Ea^r 
T.  Kxkiigh,  62  Am.  Dec  653,  and  cases  cited  in  note  to  the  same  658. 

Amendments:  See  note  to  Newman  ▼•  Foater,  34  Am.  Dec.  105;  Steveneon 
7.  MmdgeU,  Id«  155^  and  extended  note  thereto  158,  containing  an  exhaustiTe 
treatment  of  the  subject;  note  to  Fureell  t.  McFarland,  35  Id.  735;  note  to 
Oartwrigkt  v,  Chabert,  49  Id.  747;  Cook  ▼.  Speare,  66  Id.  348. 

Prater  por  Reli£P,  incompatible  with  the  allegations  and  purpoee-  of  a 
bill,  may  be  legarded  as  surplusage:  Murdockfe  Case,  20  Am.  Dec  381.  A 
plaintiff  will  not  be  denied  relief  merely  because  he  is  mistaken  as  to  the  relief 
specially  prayed  for;  but  if  the  bill  also  contains  a  general  prayer  for  relief, 
he  will  be  rslieved  according  to  the  facts  of  his  case:  Note  to  CoUon  v.  i?ot«, 
22  Id.  652.  Alternative  prayer  is  proper  in  a  bill  framed  with  a  double  as- 
pect: Id.  648.  Prayer  for  relief  need  not  be  looked  to  for  grounds  of  action: 
Pridgin  t.  StrickUmd,  58  Id.  124. 

The  principal  case  was  cttbd  in  Harrington  y.  Moore,  21  Tex.  550,  to 
the  point  that  where  defendants  oeoopy  a  friendly  attitude  upon  the  record, 
snd  eaponse  the  cause  and  urge  the  defense  of  each  other,  though  answering 
separately,  the  oonrt  will  not  interpose  between  them,  unless  such  interposi* 
tion  is  rsqfniied  by  the  traoaMtiona  oat  of  which  the  rait  arose. 


MniLWB  t;.  Alexander. 

(U  Taxis,  407.1 
SURifi^s  DiBD  iNOOMPLm  fsoM  Wantino  Seal  is,  if  aooompanied  by  a 

soiBcient  retnm  upon  the  execution,  evidence  of  the  sale  of  land  nnder 

the  ezeontion,  and  of  a  purchase  by  plaintiff. 
Mbtaxe  in  Lett  mat  be  Amended  and  GoRiiEGrrED  bt  SmBurr  bevore 

Barm  or  BnounoN. 
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LiVT  HUD  HOT  BB  Sbfak4Telt  Siokkd.  Ah  officul  ligiiatare  to  the  re- 
tmn  of  whioh  the  levy  ig  a  part  is  rafficieiit. 

Dkputt  SHiBivr's  Sionatubi  to  Bbtubn,  Followed  bt  his  Pbopbb  Of- 
ficial Dbbiohation,  is  SuFFidBiiT,  withoat  the  high  sheriff's  name,  as 
he  is  an  officer  known  to  the  law. 

Altebations  in  Lbvt  will,  ik  Gollatkbal  Pbocebdinos  AfTKB  Salk, 
BB  Pbbsombd  to  be  the  correction  of  mistakes;  and  in  the  absence  of  ev- 
idence to  the  contrary,  these  corrections^  if  without  date,  will  be  pre- 
samed  to  have  been  made  before  the  return  of  the  execation. 

C0BKBCTION8  or  Entries  Made  to  Evidence  Official  Acts  are  admitted 
in  every  day's  practice;  bnt  these  cases  must  be  distinguished  from  those 
concerning  the  alteration  of  a  private  instrument  by  a  party  to  it. 

Ibbboularities  in  Levy,  Aj>vebtisements,  etc.,  mat  be  Waived  bt 
Defendant  in  Execotion,  before  Sale,  by  his  express  act. 

Ibbegulabities  in  Sheriff's  Sale  may  be  Cubed  by  execution  defend- 
ant's  prior  express  written  authority  to  sell  land  previously  levied  on 
and  advertised  for  sale,  without  appraisement.  So  a  parol  authority  by 
the  defendant  in  execution  to  the  sheriff  to  sell  designated  lands,  though 
the  sale  would  not  have  been  otherwise  regular,  will  cure  the  irregularity. 

Ebbob  from  Colorado.  Trespass  to  try  title.  Action  by 
plaintiff  in  error  against  defendants  in  error.  Both  parties 
claimed  under  Ira  E.  Lewis.  Plaintiff  introduced  in  evidence 
the  docket  title  of  a  judgment  in  the  district  court  of  Colorado 
county  against  said  Lewis,  dated  September  6,  1843,  and  an  ex- 
ecution issued  thereon  on  May  8, 1844,  to  sell  without  appraise- 
ment. In  connection  therewith  he  then  offered  the  sheriff's  re- 
turn, the  sheriff's  deed,  and  a  letter  from  Ira  B.  Lewis.  The 
following  return  was  indorsed  on  the  execution:  "  Beceived  the 
tenth  day  of  May,  1844.  Merritt  Hutchins,  deputy.  By  virtue 
of  the  within  execution,  I  have  levied  on  fourteen  labors  off  of 
the  Gilleland  league  of  land,  or  so  much  of  said  tract  as  will 
satisfy  the  within  execution,  commencing  at  the  north-west  cor- 
ner. May  the  10th  day,  1844.  B.  H.  Tobin,  sheriff  C.  C.  By 
Merntt  Hutchins,  deputy.  Tract  to  be  offered  to  commence  at 
north-east  comer  thereof.  M.  Hutchins,  deputy-sheriff  C.  C. 
Purchased  by  Eidder  Walker,  agent  for  John  F.  Miller,  at 
twenty-five  cents  per  acre.  Satisfied  in  full.  August  the  9th 
day,  1844.  B.  H.  Tobin,  sheriff  C.  C.  By  Merritt  Hutchins, 
deputy- sheriff  C.  C."  That  part  of  the  return  reading  as  fol- 
lows: '*  Tract  to  be  offered,  to  commence  at  north-east  comer 
thereof,"  the  sheriff's  deed,  and  the  letter  from  Lewis,  were  ex- 
cluded. The  sheriff's  deed  was  dated  August  7,  1844,  and  was 
recorded  September  10, 1844.  It  was  for  six  hundred  and  forty 
acres,  and  purported  to  be  under  the  hand  and  seal  of  the  sher- 
iffy  using  a  scroll  for  the  seal;  but  no  scroll  was  made.    It  re« 
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cited  that  the  land  had  been  advertised  according  to  law,  and 
purchaeed  by  Miller,  the  grantee,  but  did  not  say  when  adver- 
tised or  sold.  Lewis's  letter  ran  as  follows:  "  [Style  of  the  ex- 
eention.]  To  E.  Walker,  attorney  for  plaintiff.  Dear  Sir — In 
consideration  of  you  having  granted  my  request  to  postpone  the 
sale  of  my  land,  advertised  for  the  first  Tuesday  of  this  month, 
to  satisfy  the  above  cause,  I  hereby  rectify  [so  in  the  transcript] 
the  levy  as  made;  I  do  hereby  waive  all  legal  exceptions  to  the 
proceedings  had  on  said  execution,  and  do  grant  the  privilege 
of  the  sale  of  said  land  so  levied  upon  as  aforesaid  under  said 
execution,  on  the  first  Tuesday  of  August  next,  without  ap- 
praisement or  advertisement,  if  you  think  proper,  and  I  should 
not  pay  the  plaintiff's  claim  on  or  before  that  time.  Oolumbus, 
June  5,  1844.  I.  B.  Lewis."  The  following  indorsement  was 
on  the  execution:  "  The  sheriff  is  hereby  ordered  to  suspend  the 
sale  of  the  within  property  until  first  Tuesday  in  August  next. 
K.  Walker,  attorney  for  plaintiff."  It  was  alleged  in  the  peti- 
tion that,  at  the  time  of  the  levy,  Lewis  owned  thirteen  and  one 
sixth  labors  of  the  Gilleland  league,  taken  off  the  west  side  of 
said  league.     Verdict  and  judgment  for  defendants. 

G.  W.  Smith  and  Jones,  and  Bollinger  and  Jones^  for  the  plaintiff 
in  error. 

Harris  and  Pease,  for  the  defendants  in  error. 

By  Court,  Wheklbb,  J.  There  can  be  no  question  that  the 
sheriff's  deed,  though  incomplete,  wanting  a  seal,  and  the  return 
upon  the  execution  evidenced  a  sale  of  the  land  under  the  execu- 
tion, and  a  purchase  by  the  plaintiff.  But  the  former  and  a  part 
of  the  entry  of  the  levy  were  excluded  on  account  of  the  apparent 
repugnancy  in  the  entiy  of  the  levy.  And  the  question  is, 
whether  they  were  rightly  excluded.  The  first  entry  of  the  levy 
upon  the  execution  showed  a  levy  upon  the  north-west  corner  of 
the  league.  But  the  entry  immediately  below,  evidently  made 
afterwards,  stated  that  it  was  the  north-east  comer  that  was  to 
be  sold;  and  the  instrument  delivered  by  the  sheriff  to  the  pur- 
chaser as  a  conveyance  evidenced  a  sale  of  the  north-east  comer. 
It  was  the  right  of  the  officer  to  amend  and  correct  his  entry  of 
the  levy.  But  it  is  objected  that  the  last  entiy  is  in  a  different 
handwriting,  with  different  ink,  and  is  without  date.  The  signa- 
ture to  the  entry  appears  to  be  in  the  same  handwriting  as  that 
which  precedes  it.  The  difference  in  the  ink  renders  it  probable 
merely  that  it  was  made  at  a  different  time;  and  it  is  evident  from 
the  manner  of  the  entry  that  it  was  made  subsequent  to  the  first 
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entry,  as  it  is  nataxal  to  sappose  it  would  be  if  intended  as  an 
amendment  of  it.  There  is,  therefore,  nothing  of  a  sospicioiis 
character  in  these  cironmstances.  But  the  entry  is  without  date. 
If  an  amendment  merely  of  the  preyious  entry,  as  it  appears  to 
have  been,  it  was  not  necessary  that  it  should  hare  been  dated. 
In  the  case  of  Howard  v.  Norih,  5  Tex.  290  [51  Am.  Dec.  769],  it 
was  said  the  act  of  1842  ''  does  not  direct  die  manner  in  which 
the  return  of  the  officer  shall  be  made,  or  what  facts  shall  be 
stated,''  and  it  was  held  that  the  levy  need  not  be  separately 
signed.  It  was  sufficient  that  the  return  of  which  it  was  a  part 
was  signed  by  the  officer.  '*  Nor  does  the  statute,"  it  was  said, 
**  impose  upon  th&  purchaser  the  necessity  of  proving  by  the  re- 
turn in  writing,  or  by  parol  evidence,  that  the  officer  has  not  devi- 
ated in  his  acts  from  the  mode  prescribed  by  the  statute  for  the 
execution  of  his  authority: "  Id.  307.  The  entry  in  question  was 
the  act  of  a  public  officer  in  the  performance  of  his  duty,  and 
the  presumption,  until  the  contrary  appears,  must  be  that  it  was 
made  in  proper  time.  To  require  the  plaintiff  to  prove  that  it  was 
so  made  would  be  to  require  him  to  prove  that  the  officer  had  not 
deviated  from  the  line  of  his  duty,  which  the  law  presumes 
without  proof.  And  to  reject  this  portion  of  the  return  on  the 
assumption  that  it  was  an  interpolation  made  after  the  advertise- 
ment of  a  different  part  of  the  league,  and  the  date  of  the  letter 
of  the  defendant  in  execution  recognizing  the  levy  and  giving 
his  assent  to  the  sale  of  the  land  previously  advertised  for  sale, 
would  be  to  suppose  the  officer  to  have  been  guilty  of  a  gross 
fraud  upon  the  defendant  in  execution;  and  this,  too,  when  the 
fairness  of  his  conduct  in  the  levy  and  sale  had  not  been  im- 
peached. If  fraud  will  not  be  presumed,  but  must  be  proved 
even  to  affect  a  party  whose  interest  would  be  promoted  by  it, 
much  less  will  it  be  presumed  of  the  acts  of  a  public  officer  who 
had  no  interest  to  subserve  by  a  departure  from  the  line  of  his 
duty. 

It  is  material  to  observe  that,  though  the  defendants  had 
pleaded  specially  their  grounds  of  defense  to  the  action,  there 
was  no  averment  in  the  answer  in  any  manner  impeaching  the 
plaintiff's  title  for  fraud  or  otherwise;  nor  was  it  impeached  by 
any  attempt  or  offer  to  prove  that  the  levy,  advertisement,  and 
sale  were  not  consistent,  open,  and  fair  in  every  particular. 
Had  the  plaintiff's  title  been  impeached  as  fraudulent  in  these 
particulars,  and  had  there  been  evidence  tending  to  oast  sus- 
picion upon  it,  explanation  might  have  been  required.  Some 
evidence  might  have  been  required  to  prove  that  the  land  sold 
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muB  the  flftme  teteand  to  in  the  letter  of  the  defendant  in  execu- 
tion as  haying  been  advertiaed  for  sale.  Bnt  there  was  nothing 
in  the  pleadings  to  apprise  the  plaintiff  of  the  necessity  of  com- 
ing prepared  with  such  evidence,  and  nothing  in  the  proof  to 
cast  suspicion  on  the  fairness  of  the  sale.  And  the  mere  omis- 
sion of  a  date  to  an  amendment  of  the  entry  of  the  levy,  which 
there  was  no  reason  to  suppose  was  not  made  in  proper  time, 
was  not  sufficient  to  warrant  its  rejection  on  the  assumption  that 
it  was  fraudulently  made.  If  a  fraud  had  been  intended,  it  is 
not  unlikely  that  an  alteration  would  have  been  made  in  the  first 
entry  by  obliterating  the  evidence  of  the  levy,  if  in  truth  it  was 
apon  different  land  from  that  sold.  But  the  execution  with  its 
indorsements  had  been  matter  of  record  in  the  county  for  years. 
The  fairness  of  the  sale  had  never  been  questioned  by  motion  to 
quash  the  return  upon  the  execution,  or  otherwise.  It  had  in  no 
way  been  impeached.  And  we  think  the  objection  to  the  return 
first  raised  upon  the  trial  should  not  have  been  favorably  enter- 
tained. It  is  a  very  different  case  from  the  alteration  of  a  pri- 
vate instrument  by  a  party  to  it. 

If,  on  the  production  of  such  an  instrument,  it  appears  to 
have  been  altered,  it  is  incumbent  on  the  party  offering  it  in  evi- 
dence to  explain  this  appearance.  For  the  instrument  is  sup- 
posed to  have  been  intended  to  express  the  agreement  of  the 
parties,  solemnly  adopted  as  such,  and  attested  by  the  signature 
of  the  party  engaging  to  perform  it.  Any  alteration,  therefore, 
which  makes  it  speak  a  language  different,  in  effect,  from  that 
which  it  originally  spoke  destroys  its  identity  and  its  legal  virtue, 
for  it  is  no  longer  the  agreement  which  the  party  undertook  to 
perform. 

An  agreement,  to  be  binding,  must  have  the  assent  of  both 
the  contracting  parties;  and  consequently,  cannot  have  legal 
validity  if  altered  by  one  party  without  the  concurrence  of  the 
other.  Hence,  every  alteration  on  the  face  of  the  instrument 
which  evidences  the  agreement  renders  it  suspicious;  and  this 
suspicion  the  party  claiming  under  it  is  ordinarily  held  bound 
to  remove:  1  Oreenl.  Ev. ,  sees.  564,  568.  It  was  probably  upon 
this  principle  that  the  evidence  in  this  case  was  excluded;  not 
adverting  to  the  distinction  between  the  alteration  of  a  private 
instrument  by  one  of  the  parties  to  it  and  the  alteration  by  a 
sheriff,  or  other  officer,  of  his  entries  made  to  evidence  his 
official  acts,  which  it  is  every  day's  practice  to  admit,  by  way  of 
amendment  of  his  returns,  and  which  cast  no  suspicion  upon 
the  iaimess  and  truthfulness  of  the  returns  themselves. 
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It  is  forUier  objected  to  the  entiy  in  question,  that  it  was  not 
signed  officially;  that  is,  that  the  deputy  did  not  sign  the  name 
of  his  principal.  It  was  signed  by  the  same  officer,  as  deputy 
sheriff,  who  made  the  sale,  and  who  signed  the  return  officially. 
He  was  an  officer  known  to  the  law:  1  Stats.  Republic,  131,  sees. 
6,  9,  et  seq.,  act  of  December  20,  1836;  and  it  was  not  indis- 
pensable to  the  validity  of  his  official  acts  that  they  should  be 
attested  in  the  name  of  the  sheriff.  Where  the  office  of  deputy 
sheriff  is  recognized  by  the  statute,  it  has  been  held  that  their 
acts  should  be  certified  in  their  own  name,  and  not  in  that  of 
the  sheriff:  Eastman  y.  Curtis,  4  Yt.  616.  There  was  no  statute, 
as  there  is  in  some  of  the  states.  While  y.  Johnson,  1  Wash.  (Va.) 
159,  requiring  the  deputy  to  add  the  name  of  his  principal;  and 
the  signing  of  his  own  name,  with  the  addition  of  his  proper 
official  designation,  was  sufficient.  Besides,  as  we  have  seen,  it 
was  not  necessary  that  the  levy  should  have  been  separately 
signed  by  the  officer.  It  was  sufficient  that  the  return  was 
signed  officially:  Howard  v.  North,  5  Tex.  307  [5  Am.  Dec.  769]. 

It  is  not  necessary  to  discuss  the  other  objections  urged  to  the 
regularity  of  the  sale.  The  letter  offered  in  evidence,  admitted 
to  have  been  written  by  defendant  in  execution,  contained  an 
express  authority  to  sell  the  land  previously  levied  on  and  ad- 
vertised for  sale,  without  appraisement.  And  this  was  sufficient 
to  cure  the  alleged  irregularity  of  the  sale.  A  parol  authority 
by  the  defendant  in  execution  to  the  sheriff,  to  sell  designated 
lands,  though  the  sale  would  not  have  been  otherwise  regular, 
will  cure  the  irregularity:  WiUiiAnson  v.  Logan,  1  B.  Mon.  237. 
We  are  of  opinion  that  the  court  erred  in  excluding  the 
proposed  evidence,  and  that  the  judgment  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Amsmdmknt  of  Rbtukns  to  Writs:  See  ezhaiurtive  note  to  MaJUme  v. 
iSamuelf  13  Am.  Dec.  173,  and  cases  cited  in  note  to  Dewar  v.  Spenee,  90  Id. 
247.  Amendments  to  exeontions:  See  Doe  v.  Rue,  29  Id.  868,  and  cases  cited 
in  note  to  same  372. 

Effect  of  Rbtubn  Sionbd  bt  Dbputt  and  Rbturn  not  Sionxd:  See 
note  to  Dewar  ▼.  Spence,  30  Am.  Dec.  247. 

Levy  nkkd  mot  bb  Signed,  if  return  is  duly  signed  by  sheriff',  for  the 
levy  constitates  but  a  portion  of  sheriff's  return:  Howard  v.  North,  51  Am. 
Dec.  760. 

The  PRiiroiPAL  case  was  cited  in  Oqffee  v.  Silvan,  15  Tex.  359,  to  thn 
point  that  the  levy,  or  memorandum,  upon  the  execution  ought  to  contain 
■afficient  certainty  of  description  to  show  on  what  the  levy  was  made,  espe- 
cially where  the  sheriff's  deed  cannot  be  produced  or  proved,  or  was  not  duly 
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execnted;  in  AUxamder  t.  Jftfler,  18  Id.  897,  that  defendaaVi  ootioe  of  levy 
is  prima  facie  legal  and  valid;  in  Cravans  v.  WiUon,  35  Id.  67,  that  mistake 
of  officer,  in  estimating  the  quantity  levied  on,  should  not  preclnde  him  nor 
the  jmlgment  creditor  from  explaining  the  mistake,  and  if  such  mistake  is 
satisfactorily  explained,  neither  the  ofBcer  nor  the  judgment  creditor  should 
be  bound  by  it;  in  Wihon  v.  SmUh,  50  Id.  370,  that  a  certain  state  of  facts 
may  be  sufficient  to  show  a  waiver  of  any  irregularities  in  the  levy  or  sale; 
in  Arnold  t.  ScoU,  39  Id.  379,  and  DatfU  v.  Bankin^  GO  Id.  286,  that  the  signa- 
ture of  deputy  sheriff,  if  he  states  the  county  in  which  he  acts  as  deputy,  is 
sufficient  on  levy  and  deed  and  process;  and  in  Stale  v.  BrookSt  42  Id.  66,  that 
the  deputy  aheziff  is  recognized  as  an  officer  known  to  the  law,  and  that  he  is 
snthorized  to  collect  taxes  due  the  government. 


BuBKLET  V.  Cook. 

[18  Tbus.  686.] 

Imnroxioir  mat  bs  Giuntxd  to  Rxstbain  ComnssioN  or  Act  AMOfUirr- 
nro  TO  Tssspaas,  though  committed  under  an  adverse  claim  of  title, 
where  the  trespass  goes  to  the  destruction  of  the  inheritance,  or  where 
the  injury  is  remediless,  or  not  susceptible  of  pecuniary  computation  and 
compensation. 

Iktuvctioxs,  in  Cases  of  Tbxspass,  wxrb  not  Granted  under  Ancient 
Doctrines  ot  Court  of  Chancery.  Parties  were  left  to  their  legal 
remedy;  but  the  more  liberal  practice  now  prevails  of  allowing  them 
where  the  trespass  presents  a  case  of  destruction  or  irreparable  mis- 
chief. 

8PBCIAI.  Injunction  will  not  be  Dissolved  ov  Course  upon  Filing  or 
Answer  Denting  Plaintiff's  Whole  Case.  The  answer  must  posi- 
tively deny  the  material  facts  constituting  plaintiff's  tiUe  to  equitable 
relief;  its  denials  niust  be  grounded  upon  personal  knowledge  of  the 
facts;  and  its  statements  must  be  matters  of  fact,  and  not  of  law,  which 
defendant  had  the  means  of  knowing  to  be  true,  and  they  must  be  at 
least  credible. 

iRjuNonoN  will  not  be  Dissolved  on  Filing  of  Defendant's  Answer 
ADMnnNO  Plaintiff's  Equttt,  but  setting  up  new  matter  in  avoid- 
ance. 

Case  whxrb  Petition  Contains  Averments  SurnciENT  to  Maintain 
Action  of  Trespass  to  Trt  Title,  but  has  No  Indorsehent  to  Trt 
Title,  should  be  Retained,  and  not  Dismissed  upon  dissolution  of 
injunction  which  petition  was  specially  framed  to  obtain,  and  which  con- 
tained  no  other  special  prayer,  but  a  prayer  for  general  relief  only;  and 
this,  although  there  might  have  been  no  ground  for  an  injunction. 

Record  need  not  Show  Plaintiff's  Desire  for  Other  than  General 
Relief,  where  Such  Reliee  onlt  is  Prated  for,  in  case  where 
petition  shows  facts  entitling  defendant  to  special  relief.  Such  suit 
should  not  be  dismissed  even  on  the  dissolution  of  an  injunction. 

Jcbisdiction  ovkr  Person,  but  not  over  Sxtbjeot-katter  of  Suit,  mat 
BE  Given  bt  Consent.  Venue  in  action  of  trespass  to  try  titie  may 
thus  be  changed. 
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Appeal  from  Harris.  Action  by  appellants  against  appellees 
to  restrain  defendants  from  laying  off  and  building  a  town,  etc., 
at  Powder-bom,  on  plaintiffs'  land.  Tbe  irreparable  injury  al- 
leged was  in  this,  that  plaintiffs  had  been  at  great  expense  in 
one  way  and  another  in  laying  off,  etc.,  a  town  at  La  Salle, 
which  they  alleged  to  be  the  best  point  on  Matagorda  bay  for 
a  city;  **  that  owing  to  the  embarrassed  circumstances  of  your 
petitioners,  especially  of  the  said  Jones,  to  the  fact,  also^  that 
unless  he  can  obtain  pecuniary  aid  upon  the  prospective  value 
of  the  said  town  of  La  Salle,  and  by  sale  of  property  therein, 
he  will  be  compelled  to  sacrifice  his  interests  therein  (it  was  al- 
leged that  Jones's  interest  had  been  sold  under  execution,  but 
that  the  purchaser  by  valid  contract  had  given  him  a  certain 
time  to  redeem),  the  said  acts  of  the  defendants  herein  are  of 
great  and  irreparable  damage  to  your  petitioners;  that  they  be- 
lieve that  public  confidence  exists  in  the  advantages  of  La  Salle, 
and  that  large  sales  of  property  therein  can  be  soon  effected, 
and  pecuniary  aid  obtained,  which  will  enable  your  petitioners 
to  proceed  rapidly  with  the  building  of  La  Salle,  and  obtain 
large  profits  therefrom;  but  that  if  persons  desirous  of  making 
investments  at  the  best  point  on  Matagorda  bay  continue  to  see 
the  said  Cook  and  those  under  him  engaged  in  said  acts  at 
Powder-horn  bayou  (holding  possession,  building  houses  and 
wharves,  laying  off  lots,  etc.),  and  giving  out  and  pretending 
that  it  will  be  made  a  rival  town  site  also,  your  petitioners  fear 
that  it  will  be  impossible  to  effect  said  sales  or  to  procure  in- 
vestments, at  least  until  their  own  pecuniary  ruin  is  consum- 
mated," etc.  It  was  alleged  in  the  petition  that  plaintiffs  were 
the  true  owners  of  the  land,  including  both  town  sites,  but  that 
William  M.  Cook  had  caused  a  three-hundred-and-twenty-acre 
certificate  to  be  located  on  the  Powder-horn  site  in  1849,  etc. 
The  petition  was  not  indorsed  to  try  title.  There  was  a  prayer 
for  general  relief,  and  the  only  special  prayer  was  for  the  in- 
junction. Cook's  answer  denied  plaintiffs'  title,  detailed  objec- 
tions thereto,  and  alleged  that  Powder-horn  was  the  best  site  for 
a  town,  etc.  His  answer  was  adopted  by  the  other  defendants, 
through  their  attorneys.  On  account  of  the  consanguinity  of 
the  judges  of  the  tenth  and  first  judicial  districts,  the  injunc- 
tion had  been  granted  by  the  judge  of  the  seventh  district.  To 
the  injunction  there  was  a  plea  in  abatement,  put  in  on  the 
ground  that  the  judge  of  the  seventh  district  had  no  authority 
to  order  the  writ.  Exceptions  were  taken  to  the  petition  be- 
cause the  purchaser  of  Dr.  Jones's  interest,  who^  the  petition 
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alleged,  resided  in  Louimsna,  was  not  a  parly;  and  a  general 
demurrer  was  interposed.  The  transcript  contained  no  motion 
to  dissolve  and  dismiss,  but  the^  entry  of  judgment  had  the  fol- 
lowing recital:  '*  This  day  came  the  parties  by  their  attorneys, 
and  the  motion  herein  filed  to  dissolve  the  injunction  herein 
granted,  and  dismiss  the  bill,  having  been  submitted,  etc.,  in- 
junction dissolved  and  suit  dismissed."  By  consent  of  parties, 
the  venue  had  been  changed  to  Harris.  It  did  not  appear  that 
plaintifb  asked  the  court  to  continue  the  suit  for  other  relief. 

Jonea  and  Ballingery  for  the  appellants. 
J.  A.  and  G,  W.  Paachal,  for  the  appellees. 

By  Court,  Whbelbb,  J.  The  proposition  that  an  injunction  will 
in  no  case  be  granted  for  the  prevention  of  injuries  to  the  plaint- 
ifTs  freehold,  or  the  enjoyment  of  his  rights  of  property,  whera 
the  defendant  is  in  possession  under  an  adverse  claim  of  title, 
as  insisted,  by  counsel  for  the  appellee,  does  not  seem  to  be  uni- 
versally admitted.  On  the  contrary,  where  the  defendant  was  in 
possession  of  land  which  he  claimed  by  an  adverse  title,  and  a 
suit  was  pending  to  txy  the  title  at  law,  an  injunction  was 
granted  to  restrain  him  from  cutting  timber  and  committing 
other  waste:  Shubrick  v.  Owerardy  2  Desau.  616. 

It  is  true  that  an  injunction  will  not  be  granted  to  restrain  a 
mere  trespass,  where  the  injury  is  not  irreparable,  or  destruo- 
dve  to  the  plaintiff's  estate,  but  is  susceptible  of  perfect  pecu- 
niary compensation,  and  for  which  the  party  may  obtain  ade- 
quate satisfaction  in  the  ordinary  course  of  law.  It  must  be  a 
strong  and  peculiar  case  of  trespass  going  to  the  destruction  of 
the  inheritance,  or  where  the  injury  is  remediless,  or  not  sus- 
ceptible of  pecuniary  computation  and  compensation  to  entitle  a 
party  to  this  preventive  remedy:  Jerome  y,  RosBy  7  Johns.  Oh.  315 
[11  Am.  Dec.  484].  The  ancient  doctrine  of  the  court  of  chan- 
cery was  not  to  interfere  by  injunction  in  cases  of  trespass,  but 
to  leave  the  party  to  his  legal  remedy.  But  the  practice  of  the 
court  is  now  more  liberal;  and  in  cases  of  trespass,  it  excepts 
a  strong  case  of  destruction  or  irreparable  mischief:  Eden  on 
Injunctions,  3d  ed.,  231,  note  1;  Bonaparte  v.  Camden  db  Amboy 
B.  B,  Oo.y  1  Baldw.  231,  232. 

The  practice,  it  is  said,  of  issuing  injunctions  in  cases  of  tres- 
pass, on  the  principle  of  irreparable  mischief,  has  now  become 
extremely  common:  Banyan  v.  Gardiner,  7  Yes.,  Sumn;  ed.,  305 
b,  note  c.  An  injunction  may  be  granted  to  stay  waste  pend- 
ing an  action  at  law,  ora  suit  in  equity  to  try  the  right:  AUomef^ 
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General  v.  Norwood^  1  Bland,  581-^88.  But  an  injunction  will 
not  be  granted  to  stay  waste  or  nuisance  before  a  hearing  on  the 
merits,  except  in  cases  of  urgent  necessity,  or  where  the  sub- 
ject-matter of  the  complaint  is  free  from  controversy,  or  irrep- 
arable mischief  will  be  produced  by  its  continuance:  Charlet 
River  Bridge  v.  Warren  Bridge^  6  Pick.  376.  In  all  cases  where 
the  right  is  doubtful,  the  court  will  direct  a  trial,  and  in  the  mean 
time,  if  there  be  danger  of  irreparable  mischief,  or  if  there  is  any 
other  good  cause  of  granting  a  temporary  injunction,  it  will  be 
ordered,  so  as  to  restrain  all  injurious  proceedings;  and  when 
the  plaintiff's  right  is  fully  established,  a  perpetual  injunction 
will  be  decreed:  Ingrdkam  y.  Dunnell,  5  Met.  126;  2  Story's  Eq. 
Jur.,  sees.  926, 926;  3  Daniell's  Ch.  Pr.,  Ist  Am.  ed.  1850,  note  1. 
It  is  a  mistake,  therefore,  to  suppose  that  an  injunction  will  in  no 
case  be  granted  to  restrain  the  commission  of  acts  which  may 
amount  to  trespasses  if  committed  under  an  adverse  claim  of  title. 
Nor  where  a  special  injunction  has  been  granted  will  it  be 
dissolved  of  course  upon  the  coming  in  of  an  answer  in  which 
the  plaintiff's  whole  case  is  denied.  The  answer  must  not  only 
positively  deny  the  material  facts  which  constitute  the  plaintiff  *s 
title  to  equitable  relief,  but  the  denial  must  be  grounded  upon 
personal  knowledge  of  the  fact,  and  the  statement  must  be  at 
least  credible:  Cannon  v.  Jenkins,  1  Dev.  Eq.  429;  Bell  v.  Cul- 
pepper, 2  Dev.  &  B.  19;  Eden  on  Injunctions,  140,  note  1.  The 
answer  must  not  consist  of  statements  of  matters  of  law,  but  of 
matters  of  fact,  which  the  defendant  had  the  means  of  knowing 
to  be  true.  "  The  weight  of  an  answer,"  said  Marshall,  C.  J.,  in 
Clark^a  Exfrs  v.  Van  Biemsdyk,  9  Cranch,  163  (3  Pet.  Cond.  325), 
"must  also,  from  the  nature  of  evidence,  depend  in  some  de- 
gree on  the  fact  stated.  If  a  defendant  asserts  a  fact  which  is 
not,  and  cannot  be,  within  his  knowledge,  the  nature  of  his  tes- 
timony cannot  be  changed  by  the  positiveness  of  his  assertion : " 
In  Poor  V.  Garleton,  3  Sumn.  70,  Judge  Story  said: ''  The  ground 
of  the  practice  of  dissolving  an  injunction,  upon  a  full  denial 
by  the  answer  of  the  material  facts,  is,  that  in  such  a  case  the 
court  gives  entire  credit  to  the  answer,  upon  the  common  rule 
in  equity,  that  it  is  to  prevail,  if  responsive  to  the  charges  in 
the  bill,  until  it  is  overcome  by  the  testimony  of  two  witnesses, 
or  one  and  other  stringent  corroborative  circumstances.  But  it 
would  certainly  be  an  evasion  of  the  principle  of  the  rule  if  we 
were  to  say  that  a  mere  naked  denial  by  a  parly  who  had  no 
personal  knowledge  of  any  of  the  material  facts  were  to  receive 
the  same  credit  as  if  the  denial  were  by  a  party  having  an  actual 
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knowledge  of  them.  In  the  latter  case,  the  oonacienoe  of  the 
defendant  is  not  at  all  sifted,  and  his  denials  must  be  founded 
npon  his  ignorance  of  the  facts,  and  merely  to  put  them  in  a 
train  for  contestation  and  due  proof  to  be  made  by  the  other 
side.  *  *  *  The  sole  ground  upon  which  the  defendant  in 
entitled  to  the  dissolution  of  an  injunction  upon  an  answer  is, 
that  the  answer  in  effect  disproves  the  case  made  by  the  bill,  by 
the  yery  eyidenoe  extracted  from  the  conscience  of  the  defend- 
ant, upon  the  interrogation  and  discovery,  sought  by  the  plaint- 
iff to  establish  it.  But  what  sort  of  evidence  can  that  be  which 
consists  in  the  mere  negation  of  knowledge  by  the  party  api^ealed 
to  ?  Such  negation  affords  no  presumption  against  the  plaint- 
iff's  claims;  but  merely  establishes  that  the  defendant  has  no 
personal  knowledge  to  aid  it  or  to  disprove*  it : "  See  York  v. 
Gregg,  9  Tex,  85,  93.  Nor  will  an  injunction  be  dissolved  where 
the  defendant  in  his  answer  admits  the  plaintiff's  equity,  but  sets 
up  new  matter  of  defense  on  which  he  relies  in  avoidance :  Min- 
turn  V.  Seymour,  4  Johns.  Ch.  497 ;  3  Danieirs  Cb.  Pr.  1883,  note. 

There  is  a  variety  of  cases  analogous  in  principle  to  the  pre- 
sent in  which  injunctions  have  been  granted:  See  cases  cited 
9upra,  and  2  Story's  Eq.  Jur. ,  sec.  951.  But  it  might  be  a  matter 
of  more  difficulty  to  find  cases  in  which  they  have  been  dissolved 
opon  the  coming  in  of  an  answer  of  the  character  of  the  present, 
consisting  of  the  statement  of  matters  of  law  and  matters  of 
fact,  of  many  of  which,  it  is  not  to  be  supposed,  the  defendant 
had,  or  meant  to  be  understood  as  having,  any  personal  knowl- 
edge, and  new  matter  in  avoidance.  But  it  is  not  necessar}'  to 
express  a  decisive  opinion  upon. this  branch  of  the  case,  as  it  is 
not  necessary  to  its  present  disposition;  and  it  is  understood 
that  the  controversy  between  the  parties,  as  respects  the  injunc* 
tion,  is  now  at  an  end. 

But  we  think  it  clear  that  the  court  erred  in  dismissing  the 
case.  The  petition  contains  averments  sufficient  to  maintain  an 
action  of  trespass  to  try  title;  and  if  for  no  other  purpose,  it 
should  have  been  retained  for  this.  And  whatever  doubt  there 
may  be  as  to  the  granting  or  dissolving  of  the  injunction,  this 
at  least  seems  quite  too  clear  to  admit  of  doubt  or  controversy. 

The  objection  to  the  right  of  the  district  court  of  Ebrris 
county  to  entertain  jurisdiction  of  the  case  is  answered  by  the 
fact  that  the  change  of  venue  to  that  county  was  made  on  mo« 
tion  of  the  defendants  and  by  consent  of  parties.  And  though 
consent  cannot  give  jurisdiction  as  respects  the  subject-matter 
ol  the  suit,  it  may  do  so  as  respects  jurisdiction  over  the  person: 
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Fma  T.  FiokeU,  8  Tex.  122;  GampMl  ▼.  Wilsfm,  6  Id.  879.    Tbt 
judgment  is  revesraed,  and  the  cause  remanded. 
Beveraed  and  remanded. 


IirjovotiOK  WILL  lasus  AOAiHar  APFsraxNon>  TRinPAflB,  whkk:  SmiihT. 
PeUingiU,  40  Am.  Deo.  667.  and  caaes  cited  in  note  thereto  668;  Lyon  ▼. 
HuiU,  46  Id.  216;  WhUe  y.  FUmnigain,  54  Id.  668,  and  cases  cited  thereto  in 
.ftote  682;  SMpUy  r.  RUter,  61  Id.  371. 

IivjUNonoir  mat  bk  Dibsolved  at  Amr  Staob  or  Gaubb:  Jonea  ▼.  Com- 
maxM  Bank  ofGokmbm,  35  Am.  Dec.  419. 

BxoiFnoKB  n>  Absweb  on  Motion  to  Diboolvb  InjUKonoir:  Qiib9cm  y. 
TUtcUf  17  Am.  Deo.  306,  and  extended  note  thereto  310.  In  case  of  frand. 
Injunction  will  not  be  dissolved  where  defendant's  answer  is  not  fall  and 
^atiBfaotory:  Setdl  v.  Reeves,  29  Id.  694. 

Allboations  of  Aksweb,  on  Motion  to  Dissoltb  Injunction,  can  be 
-regarded  only  so  far  as  tbey  are  responsive  to  the  bill:  Hardy  y.  SummerSt 
82  Am.  Dee.  167. 

Pbatib  fob  Rblibp:  See  cases  cited  in  note  to  Tea§  y.  McDonald^  onfe, 
p.  65. 

Appbabancb  is  Notiob:  See-note  to  Flint  River  Steamboat  Co.  v.  Foster,  48 
Am.  Deo.  270.  Where  conrt  has  jarisdiction  of  subject-matter,  bat  not  of 
penon,  the  latter  may  be  waived  by  consent  or  appearanoe:.  Harrison  v. 
Harrison,  66  Id.  227. 

Thb  principal  gasb  was  citbd  in  Dearborn  v.  PhiJUps,  21  Tex.  451,  to 
the  point  that  the  answer  in  injnnction  mast  be  sworn  to;  and  in  Cook  v. 
Burnley,  45  Id.  108,  and  Texas  Land  Co,  v.  Turman,  53  Id.  624,  that  an 
injanotion  aoit  may  also  contain  averments  sufficient  to  maintain  an  action  of 
to  try  title. 


Sydnob  v.  Roberts. 

[13  Tezab,  698.] 

iBHBBiTF  IS  Bound  to  Exxcxttb  Writ  of  Fiebi  Facias  Dibbord  «o  Hoc 
FROM  Another  County  and  regular  upon  its  faoe. 

CtODtX  DxBIVBB  PoWBR  •do    laSUB  EZBOUTION  ROM   JUDfiMBNT  OV  OODBT, 

and  not  from  rstam  of  nuUa  bona, 

IffAEBBP  Distinction  Exists  between  that  Which  Coniebs  Power  ve 
Do  Gebxain  Act  and  the  rules  and  regalationa  whioh  dxreot  and  regolata 
the  mode  of  its  exercise. 

Want  ov  Power  to  Do  Act  Renders  It  Void. 

Acts  not  Done  in  Strict  Pursuance  of  Directory  PBOTisroBt  of  Law 
abb  bot  NBCBsaABiLY  VoiD,  though  as  to  the  proper  partiea  applying 
in  the  proper  manner  and  at  the  proper  time,  they  may  be  ao  dedazed. 

I^w  BaoDiRiNO  Return  of  Nulla  Bona  in  County  where  Judomlent 
IB  Obtained  before  sending  execution  to  another  oounty  is  merely 
directory;  and  if  auch  execution  be  sent  to  another  county  without  anch 
prBviooB  return,  it  ia  only  an  irregularity,  and  will  not  invalidate  Hm 
ti0B  of  a  btmaJHe  porofaaaer  under  raeh  exeoatioB. 
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biuAacB  «v  SwsoHO  EsBeoTiDH,  AiTSft  EzpiBAnoir  or  Tx*s  Axn>  Dki« 
imoK  InBASOB  OF  Fmsx,  n  Wom  iBBsoBiiAaiTi;  aad  w91  iwt  iBi«ll- 
dttte  tfao  taiie  of  a  Amw  ./Ccfi  pomhiwir  nadtr  a  ■ulmquit  caoBaitun. 

PuBciufiKB  or  Laub  at  Shkbivt'8  Siaxx  will  xb  Pboooxxd  wbzuvb» 
OifiCBB  GAV  JusTUT  uicDKB  HIS  Progiss,  and  is  not  bound  to  wTsiaina 
into  the  ragnlsrityaf  proceedings  under  which  execution  issoed,  m  his  titfe 
esnnot  be  affiscted  hj  irr^gnkr  proceedings  nnless  they  are  absolotely 
▼Old. 

PUXCHAflBK'B  TlXLB  «0  LaKD  QAXVOt  SB  AlTBOCBO  ST  SSBKIIV'B  FAIUTSm 

TO  Sbizb  Pebsokal  Pbofebtz  npon  which  he  aught  httre  levied. 

Title  of  Boka  Fidb  Pubchabkb  is  not  Affbctbd  bt  Fact  that  £zxou- 
TioN  Issued  from  Coumtt  in  Which  Venue  was  Laid  to  another  with- 
out reciting  that  defendants  bad  property  in  the  fpimer  subject  to  leyy. 

Defkitdaitts  iir  EzEcunoir  mat,  wTrnm  BsASoif  able  Tike,  Set  asidb 
Sales  Tainted  with  Fbaud  by  appfopriate  action  therefor;  but  8nba»> 
quent  purchaaeis  withoat  notioe  of  fraud,  and  puCThasiBg  beforo  aotioM 
brought  to  annul  the  sale,  will  aoqniro  a  good  title. 

BoHA  Fide  Puechabeb  fob  Valuable  Considekatiqn  will  be  Proteczxd 
whether  he  purchased  from  a  fraudulent  grantor  or  a  fraudulent  grantee^ 
though  the  statute  declares  the  fraudulent  conveyance  utterly  void. 

Sberiff^  Lett,  whbbe  Defendants  in  Execution  Refuse  to  Point 
OUT  Pbopebtt,  must  be  in  accordance  with  law;  but  is  not  invalidated 
by  his  receiving  a  designation  of  property  from  one  having  no  right  to 
point  it  out,  if  otherwise  good. 

Sheriff's  Sale  is  Valid  if  Made  fob  Statutobt  Price.  Executiea 
law  of  1842  construed. 

Afpxal  from  GalTeston.  The  appellees,  Roberts  and  Phillips^ 
institated  two  actions  of  trespass  to  try  title  in  the  district  court 
of  GhdTeston  ooanty  on  October  25, 1S49,  one  against  Robert 
Moffittt,  and  the  other  against  B.  S.  Parsons,  to  recover  in  each 
case  a  certain  and  separate  parcel  of  fcown*lot  property  in  the 
city  of  CMyeston.  The  original  defendants  were  the  tenants  in 
possession,  and  in  1848  the  appellants,  Sydnor,  Cobb,  and  Pow- 
ers, entered  themselves  defendants  in  room  of  the  tenants,  an- 
swered, and  the  two  suits  were  consolidated.  In  1849  there 
was  a  trial  and  judgment  for  plaintifEs,  now  appellees,  in  the 
court  below,  and  defendants  appealed.  Plaintiffs  proved  title 
by  patent,  deed,  etc.,  from  one  to  another,  and  finally  to  them- 
selves, and  proved  possession  of  the  original  defendants,  claim- 
ing under  the  appellants  in  this  case.  Defendants  Sydnor  and 
others  pleaded  not  guilty,  and  on  December  12, 1848,  filed  an 
amended  answer  specially  alleging  that  they  had  purchased  the 
lots  sued  for  from  Winston  and  wife,  who  purchased  from  R. 
P.  Jones,  who  purchased  from  O.  M.  Gould,  who  purchased  from 
H.  H.  Smyth,  sheriff  of  Galveston  county,  and  referring  to  the 
Bovand  deeda.    The  answer  also  alleged  that  said  sheriff  had 
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Bold  the  lots  by  virtue  of  two  certain  judgments  against  plaint- 
iffs^nd  one  George  Allen,  rendered  in  Nacogdoches  county,  and 
of  two  executions  issuing  thereon,  transcripts  of  which,  on  file, 
were  also  referred  to;  and  that  defendants  had  purchased  and 
paid  a  full  consideration  for  said  lots  long  subsequent  to  the 
sheriff's  sale,  without  notice  of  any  claim,  right,  or  title  on  the 
part  of  plaintiffs.  On  the  same  day,  plaintiffs  amended  their 
petition,  charging  that  the  pretended  judgments,  executions, 
and  sheriff's  sale  were  null  and  void,  and  that  defendants  had 
no  title.  Defendants'  evidence  of  title  was:  1.  Two  judgments 
recorded  in  the  district  court  of  Nacogdoches  county  against 
Roberts,  Phillips,  and  Allen,  in  May,  1841;  2.  An  execution  on 
each  of  these  judgments  issued  to  Nacogdoches  county  June 
26,  1841,  indorsed,  "  Reissued  December  23,  1841,  R.  Parmlee, 
C.  D.  C,"  and  returned  April  8,  1842,  by  the  sheriff,  in  sub- 
stance as  follows:  Called  on  Roberts  and  Phillips,  no  prop- 
erty pointed  out;  called  on  plaintiff's  attorney,  and  ordered  to 
stay  further  proceedings  until  further  orders;  indorsed  "re- 
issued February  25, 1843,  R.  Parmelee,  G.  D.  C.;"  3.  An  alias 
execution  on  each  judgment  to  Nacogdoches  couniy,  July  17, 
1843,  which  were  returned  by  the  sheriff,  levied  on  the  planta- 
tion of  John  Durst  on  the  Angelina  river,  containing  two  thou- 
sand six  hundred  acres,  appraised  at  eight  thousand  five  hundred 
dollars;  offered  for  sale,  but  no  sale  for  want  of  bidders.  The 
return  on  one  of  these  executions  showed  that  the  property  was 
"levied  on  as  the  property  of  Roberts  and  Phillips,  pointed 
^ut  by  Charles  S.  Taylor,  defendants'  attorney  and  plaintiffs' 
tittomey."  The  return  on  the  other  showed  that  the  property 
was  levied  on  as  the  property  of  John  Durst,  pointed  out  by 
Charles  S.  Taylor,  attorney  for  John  Durst;  4.  A  plurieb'  exe- 
cution on  each  judgment  issued  December  19,  1843,  to  Galves- 
ton county,  indorsed  '^pluries  Ji.  fa,  with  appraisement." 
They  were  levied  on  the  lots  in  controversy  as  the  property  of 
Roberts  and  Phillips,  pointed  out  by  the  attorney  of  the  plaint- 
iffs in  execution,  advertised,  the  sale  postponed  a  month,  adver- 
tised again,  appraised,  and  sold  at  two  thirds  of  the  appraised 
value,  and  purchased  by  C.  M.  Gould.  The  sheriff's  return 
stated  that  the  purchase  money  was  receipted  for  by  Gould  for 
Kaufman  &  Gould,  attorneys  for  plaintiffis.  The  sheriff's  deed 
on  itR  face  specified  that  the  property  was  pointed  out  by 
plaintiffs'  attorney,  showed  the  amount  of  the  appraisement 
and  the  amount  of  the  bids,  and  that  the  sale  was  for  only  two 
thirds  of  the  appraised  value,  and  purchased  by  C.  M.  Gfrould. 


1855.]  Stdnob  V,  Roberts.  87 

The  court  reoeived  the  judgments,  executions,  and  sheriff's 
retoms  in  eyidence,  but  ruled  out  the  sheriff's  deed  and  the 
subsequent  conTcyanoes.    Verdict  and  judgment  for  plaintiffs. 

R.  H.  Howard^  for  the  appellants. 

W.  P.  BaUinger  and  W,  Alexander ,  for  the  appellees. 

By  Court,  Wheelbb,  J.  The  principal  question  in  this  case, 
and  the  only  one  which  it  is  material  to  consider,  as  that  will 
dispose  of  the  case  on  the  merits,  is  whether  the  defendants 
have  acquired  a  good  title  under  the  sheriff's  deed. 

Seyeral  objections  are  urged  to  the  validity  of  the  title;  and 
first,  it  is  objected  that  the  execution  was  issued  illegally  to  the 
eounty  of  Galveston  upon  the  judgments  rendered  in  Nacog- 
doches county,  because  there  had  been  no  return  of  nulla  bona 
upon  the  prior  executions,  by  which  alone  it  is  insisted  it  could 
have  been  legally  ascertained  that  the  defendant  in  execution 
had  not  property  in  the  county  where  the  judgment  was  ren- 
dered sufficient  to  satisfy  the  execution.  It  is  true,  there  is  no 
sach  return,  but  upon  the  first  execution  the  return  showed  that 
the  defendants  refused  to  point  out  property;  and  upon  the 
second,  that  the  defendants'  attorney  pointed  out  and  a  levy 
was  made  on  ''  all  the  right,  title,  and  interest  that  John  Durst 
has  in  and  to  his  plantation  and  residence,"  and  that  it  was  not 
sold  for  the  want  of  bidders,  no  one,  it  is  to  be  presumed,  wish- 
ing to  purchase  John  Durst's  plantation  and  residence  under 
an  execution  upon  a  judgment  against  Roberts  and  Phillips. 
It  would  not  seem  an  unreasonable  conclusion  from  two  such 
returns  thus  showing  that  the  defendants  had  twice  had  the 
opportunity  afforded  them  of  pointing  out  property  of  their  own 
to  satisfy  the  execution,  and  had  not  only  failed  to  do  so,  but 
had  pointed  out  the  property  of  another,  that  they  had  not 
property  within  the  county  subject  to  the  execution.  It  would 
seem  to  afford  quite  as  strong  prima  fade  evidence  of  the  fact 
as  a  simple  return  of  nuUa  bona,  and  it  is  to  be  observed  that 
the  statute  does  not  prescribe  what  evidence  shall  be  received 
as  sufficient:  Hart.  Dig.,  art.  1336.  Such  a  return,  doubtless, 
would  be  so  deemed,  but  it  does  not  follow  that  nothing  else 
would;  and  it  would  certainly  be  going  very  far,  and  farther,  I 
apprehend,  than  any  court  has  hitherto  gone,  to  hold  that  no 
other  evidence  could  be  received,  and  that  the  absence  of  a 
formal  return  of  nvJla  bona  would  invalidate  and  defeat  the  title 
of  the  purchase  under  a  subsequent  execution,  who  had  no 
concern  with  and  is  not  presumed  to  know  the  returns  which 
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may  have  been  madfii  or  omitted  to  be  maAe,  up<m  the  pvevioas 
exeoatioDBy  but  who  is  required  to  look  alone  to  the  author!^ 
oonf  erred  on  the  offioer  by  the  judgment  end  exeootion  under 
which  the  sale  is  made.  Let  it  be  admitted  that  it  was  not 
strictlj  regular  to  issue  the  execution  to  the  county  of  Oalveston 
without  first  having  a  return  of  nuUa  bona  in  the  county  of 
Nacogdoches;  it  surely  cannot  be  intended  seriously  to  insist 
that  ttie  execution  so  issued  is  a  nullity,  so  that  the  officer  cannot 
justify  or  the  purchaser  acquire  a  title  under  it.  That  would 
indeed  be  a  doctrine  fmught  with  serious  consequences.  It 
would  place  the  sheriff  in  an  extremely  perilous  situation.  If 
he  failed  to  execute  the  process,  he  would  be  liable  to  the  plaintiff 
in  execution;  and  if  he  proceeded  to  execute  it,  he  and  all  con- 
eemed  would  be  trespassers.  A  sheriff  could  not  safely  execute  or 
decline  to  execute  process  sent  from  another  county;  nor  could 
any  one  safely  purchase  property  exposed  to  sale  under  execu- 
tion without  first  going  to  the  county  whence  the  execution 
issued  and  inspecting  the  records  to  see  what  returns  had  been 
made  upon  previous  executions,  and  judgment  debtors  would  be 
ruined  by  the  sacrifice  of  their  property. 

It  appeared  upon  the  face  of  the  execution  in  this  case  that 
preTious  executions  had  been  issued  to  the  county  of  Nacog- 
doches. The  process  was  regular  upon  its  face.  The  sheriff 
was  bound  to  execute  it;  and  he  and  all  others  concerned  had 
the  right  to  suppose  that  the  proceedings  upon  the  former 
executions  were  regular,  and  such  as  authorized  the  issuing  of 
the  execution  to  his  county;  nor  had  he  any  right  to  inquire 
into  the  regularity  of  the  judgment  and  proceedings  in  the  case 
antecedent  to  the  execution  to  him  directed.  The  yexy  elaborate 
and  ingenious  argument  of  counsel  for  the  appellee  proceeds . 
upon  the  assumption  that  it  is  the  return  of  nuUa  bona,  which 
confers  on  the  clerk  the  authority  to  issue  the  execution; 
whereas  it  is  from  the  judgment  that  he  derives  his  power.  It 
is  that  which  confers  on  him  the  authority,  as  the  ministerial 
ofiioer  of  the  law,  to  issue  execution.  If  he  should  issue  execu- 
tion without  a  subsisting  judgment  conferring  on  him  the 
authority,  the  execution  would  be  a  nullity,  and  all  acts  done 
under  it  would  be  void.  The  sheriff  could  not  justify  under  it; 
but  he  and  all  others  concerned  in  its  execution  would  be  tres- 
passers. But  there  is  a  marked  distinction  between  that  which 
confers  the  power  to  do  a  certain  act  and  the  rules  which  direct 
and  regulate  the  mode  of  its  exercise.  If  the  former  be  wanting, 
the  aet  done  is  a  nullity,  and  is  to  be  taken  as  if  nothing  had 
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been  done;  birt  if  the  latter  be  not  Btriotl7pur8aed»  the  aoisdoM 
will  not  neoeBBazify  be  Toid;  or  if  Toid  as  to  some  persons  and 
pozposes,  iheywill  not  necessarily  be  so  as  to  all  persons  and  for 
all  porpoees,  bot  only  as  to  the  person  who  may  haye  the  right  to 
aToid  them,  and  will  exercise  that  right  in  the  proper  manner  and 
in  proper  time.  This  distinction  was  recognized  by  this  court  in 
the  case  of  Howard  ▼.  North,  6  Tex.  806  [51  Am.  Dec.  769],  where 
it  was  said:  '*A  clear  distinction  is  recognized  to  exist  between  a 
sale  without  authority  and  one  where  there  is  an  authority  not 
strictly  pursued:  in  the  former  case,  the  sale  is  Toid;  in  the  latter, 
the  tiUe  will  pass,  and  the  party  injured  by  the  irregular  acts  of 
the  officer  will  be  left  to  his  remedy  against  him.'*  And  again: 
''The  distinction  between  acts  done  by  an  officer  without 
aothoriiy  and  those  done  or  omitted  in  its  irregular  exercise 
has  been  previously  stated.  The  former  are  nullities,  and  confer 
no  right;  the  latter  do  not  affect  titles  acquired  under  the  acts  of 
the  officer  unless  the  purchaser  be  implicated:"  Id.  316.  The 
sending  the  execution  out  of  the  county  in  this  case,  without 
there  having  been  a  return  of  ntiUa  bona  upon  the  executions 
issued  to  the  county  where  the  judgment  was  rendered,  was,  at 
most,  an  irregularity;  and  not  of  a  character  to  invalidate  the 
title  of  a  bona  Jide  purchaser,  as  will  be  apparent  by  a  reference 
to  authorities. 

In  Coleman  v.  UMbue,  2  Bibb,  518,  it  was  objected  to  the 
titie  of  the  plaintiff  in  an  action  of  ejectment  that  the  execution 
under  which  he  derived  his  titie  through  a  purchaser  at  the 
sheriff's  sale  had  been  irregularly  issued  out  of  the  county 
where  the  judgment  was  rendered.  But  the  court  said: 
''Whether  it  was  irregular  or  not,  we  do  not  deem  it  im- 
portant in  the  present  case.  For  even  admitting  the  irregu- 
larity, ibe  fieri  faciaa  was  a  good  authority  to  the  sheriff  to  sell, 
until  reversed  or  set  aside.  And  when  a  sheriff  sells  to  a 
stranger,  under  a  fieri  facias  issued  on  a  judgment  which  is 
afterwards  reversed,  the  defendant  shall  not  be  restored  to  the 
property  sold,  but  to  the  money  for  which  it  sold:  2  Bac.  Abr. 
740;  Maainin^s  Case,  8  Co.  96;  Ooodyere  v.  Ince,  Cro.  Jac.  246. 
And  so  the  writ  be  not  void,  it  is  a  good  justification,  howeyer 
irregular,  and  the  purchaser  will  gain  a  titie  under  the  sheriff: 
2  Tidd's  Pr.  986.  The  fieri  faciaa  undoubtedly  is  not  void;  at 
most,  it  is  voidable.  And  the  titie  of  the  purchaser  was  upheld. 
And  in  the  case  of  Cox  v.  Ndaorif  1  T.  B.  Mon.  94  [15  Am.  Dec. 
89],  it  was  held  that  there  being  cases  in  which  an  execution 
may  go  out  of  the  county  where  the  judgment  was  rendered, 
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when  a  sheriff  receiyes  an  execution  from  another  county  it  is 
not  his  duty  to  inquire  whether  the  case  existed  which  author- 
ized it  to  issue  or  not;  but  he  is  to  presume  it  regular,  and  pro- 
ceed to  execute  it:  Id.  96;  Commonwealth  ▼.  O'OuU,  7  J.  J. 
Marsh.  U8  [23  Am.  Dec.  393]. 

In  the  case  of  Jackson  y.  Eobins,  16  Johns.  537,  in  deliver- 
ing the  unanimous  opinion  of  the  court  of  errors  of  New  York, 
affirming  the  judgment  of  the  supreme  court,  and  considering 
the  question  whether,  where  execution  had  issued  after  a  year 
and  a  day,  without  the  judgment  haying  been  regularly  revived 
by  a  scire  facias,  the  sale  under  it  would  be  void,  the  chancellor 
said:  "  The  better  opinion  is,  that  if  execution  had  been  issued 
without  any  scire  facias,  the  sale  under  it  would  not  have  been 
yoid.  It  might  have  been  voidable,  and  liable  to  have  been  set 
aside  by  the  supreme  court  upon  motion  as  irregular,  or  by  this 
court  upon  error  as  erroneous;  but  until  that  was  done,  the  title 
would  have  stood.  This  question  of  irregularity  or  error  never 
can  be  discussed  collaterally  in  another  suit.  It  is  not  a  point 
in  issue  in  this  action  of  ejectment.  We  are  only  to  look  to 
the  judgment,  and  cannot  question  its  regularity.  Thus,  in  the 
case  of  Patrick  v.  Johnson,  3  Lev.  403,  S.  C,  2  Lut.  925,  an 
action  was  brought  for  false  imprisonment,  and  the  defendant 
justified  under  a  judgment  of  the  first  year  of  William  and 
Mary,  and  ca.  sa.  of  4  William  and  Mary.  To  this  plea  the 
plaintiff  replied  that  the  execution  had  issued  after  a  year  and 
a  day  from  the  judgment  without  being  revived  by  scire  facicus, 
and  on  demurrer  the  court  resolved  that  the  execution  sued  after 
the  year  was  not  void,  but  only  voidable  by  writ  of  error;  and 
until  it  be  reversed,  it  is  a  good  justification.  This  case  was 
decided  in  the  common  bench  as  early  as  6  William  and  Mary, 
and  it  has  since  been  quoted  as  good  law.  Now,  if  a  ca.  sa. 
issued  after  a  year  and  a  day  will  justify  the  sheriff  in  taking 
the  body  of  a  defendant,  it  will  equally  justify  the  sheriff  in 
selling  his  land;  and  the  purchaser  may  justify  under  such  a 
title,  at  least  until  the  judgment  and  execution  be  set  aside  for 
irregularity,  or  reversed  by  writ  of  error.  It  appears  to  me 
that  the  conclusion  from  this  authority  is  irresistible.  The 
same  doctrine  is  taught  in  many  other  cases.  Thus  in  Bushels 
Case,  Cro.  Eliz.  188,  and  Shurley  v.  Wright,  1  Salk.  273, 
and  Martin  v.  Ridge,  Barnes,  206,  a  sheriff  suffered  a  prisoner 
to  escape  on  ca,  sa,  issued  after  a  year  and  a  day,  without  a  scire 
facia»;  and  it  was  held  that  he  was  liable,  and  could  not  take 
advantage  of  the  want  of  scire  facias,  because  the  execution 


1855.]  Stbnob  v.  RoBEEta  91 

was  good  until  set  aside.  The  process  was  only  erroneous,  and 
not  Toid.  The  supreme  court  of  this  state  have  uniformly  re- 
garded this  as  a  settled  rule  of  law.  In  the  case  of  Reynolds  y. 
Corp^  3  Cai.  269,.  decided  in  1805,  the  court  all  agreed  in  the 
Talidiiy  of  an  execution  issued  after  a  year  and  a  day,  without 
revival,  but  they  admitted  it  was  liable  to  be  reversed  as  erro- 
neous. So  also  in  Jaohson  v.  Barlleil,  8  Johns.  361,  decided  in 
1811,  there  was  an  ejectment  against  a  purchaser  of  land  under 
a  sheriff's  sale,  and  the  regularity  of  the  execution  was  questioned 
because  it  issued  after  a  year  and  a  day,  without  a  revival  of  the 
judgment  by  scire  facias.  The  court  say  the  question  on  the 
r^:ularity  of  the  fi,  fa.  could  not  be  raised  in  an  action  of 
ejectment,  and  that  though  it  may  have  issued  a  year  and  a  day 
after  judgment  without  revival,  it  was  only  voidable  at  the  in- 
stance of  the  party  against  whom  it  issued.  The  purchaser's 
title  could  not  be  questioned  in  that  collateral  action  under 
such  an  execution.  It  was  a  good  authority  for  the  sale:" 
Jackson  v.  BobinSy  16  Johns.  576,  576. 

I  have  selected  this  from  the  numerous  cases  illustrative  of 
the  same  doctrine,  for  the  reason  that  it  disposes  of  another  ob- 
jection to  the  title  of  the  defendant  in  this  case,  suggested, 
though  not  much  insisted  on;  that  is,  that  more  than  a  year 
elapsed  between  the  first  and  second  executions.  The  same 
doctrine  was  affirmed  by  the  court  of  errors  in  the  case  of  Wood- 
cock V.  Bennet,  1  Cow.  711.  Wooderville,  J.,  said:  **  The  inti- 
mation of  the  chancellor  [in  the  case  just  cited]  that  the  title 
might  be  affected  by  setting  aside  the  execution  is  rather  a  sug- 
gestion in  the  course  of  argument  than  the  result  of  any  decided 
opinion  formed  on  the  subject.  Indeed,  if  we  attend  to  the 
definition  of  voidable  process,  that  it  stands  good  until  reversed, 
and  can  only  be  reversed  on  application  of  a  party  to  the  suit, 
we  shall  arrive  at  a  contrary  conclusion.  A  stranger  in  such  case 
who  becomes  a  purchaser  will  be  protected:"  Id.  737.  And  in 
this  case  also  the  distinction  is  taken  between  those  irregularities 
which  render  the  process  void  and  those  which  render  it  voidable 
only;  the  latter  being  treated  as  erroneous  process.  "  The  term 
'  voidable/  "  it  was  said,  '*  implies  that  there  is  a  party  who  may 
avoid.  When  issued  after  a  year  and  a  day,  and  the  parties  not 
changed,  the  plaintiff  may  or  may  not,  at  his  election,  raise  the 
question  of  regularity.  The  law  permits  the  plaintiff  to  issue  it, 
and  considers  it  regular  at  the  time  of  issuing,  subject  to  be  de- 
feated on  the  application  of  the  defendant.  If  he  apply  before 
the  execution  is  executed,  the  sale  will  be  arrested,  and  all  pro- 
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eeedingft  under  it  oease;  if  he  lie  by  until  after  the  fisle,  then,  on 
the  principle  that  the  execution  is  erroneous  proceesy  and  good 
until  reversed,  he  cannot  recover  the  goods  sold;  he  can  coily  call 
on  the  plaintiff  for  the  money  recovered.  In  the  other  case 
[where  the  judgment  debtor  had  died  before  execution],  the  act 
of  issuing  tiie  execution  was  not  warranted  by  law.  This  forms 
the  substantial  distinction  between  void  and  voidable.*'  And 
the  general  rule  is  recognized  that  where  the  officer  could  justify 
under  the  process,  the  purchaser  will  be  protected  in  his  pur- 
chase. The  reason  why  the  sale  shall  not  be  avoided  for  errors 
in  the  judgment  or  process  is,  **  that  great  inconvenience  would 
follow  a  contrary  doctrine,  so  that  none  would  buy  of  the  sher- 
iff in  such  cases,  and  executions  of  judgments  would  not  be 
done:"  Id.  784. 

These  references  will  suffice  to  illustrate  the  doctrine,  which 
is  everywhere  maintained,  that  the  purchaeer  of  land  at  a  sheriff's 
sale  is  not  bound  to  examine  into  the  irregularity  of  the  proceed- 
ings by  which  the  execution  was  obtained:  Henry  v.  Ferguson^ 
1  Bailey  L.  512;  Barldey  v.  Screven,  1  Nott  &  M.  408;  Tkamp- 
son  V.  Iblmie,  2  Pet.  157;  Sioney  v.  SchuUz,  1  Hill  Ch.  482 
[27  Am.  Dec.  429];  Armdrong  v.  Jackson,  1  Blackf.  210  [12 
Am.  Dec.  225];  and  that  however  irregular  a  proceeding  may 
be,  the  titie  of  the  purchaser  cannot  be  affected  by  it  unless  the 
proceeding  was  absolutely  void:  Sumner  y.  Moore,  2  McLean, 
69;  Sugd.  Vend.  68,  69. 

We  think  it  cannot  reasonably  be  maintained  that  the  error 
relied  on  in  this  case,  if  it  be  such,  of  issuing  execution  out  of 
the  county  without  a  return  of  nulla  bona,  is  an  irregularity  of 
so  grave  a  character  as  to  render  the  process  a  nullity,  and  the 
sheriff  a  trespasser  in  proceeding  to  execute  it;  and  if  it  was 
sufficient  to  afford  a  protection  to  the  officer,  it  must  also  pro- 
tect the  purchaser.  This,  as  a  general  proposition,  and  in  its 
application  to  this  case,  is  unquestionable.  It  is  not  necessary 
here  to  consider  the  exceptions  to  which  it  may  be  subject.  It 
is  suggested  that  it  appears  by  the  record  that  the  defendants 
had  property  in  the  county  of  Nacogdoches  sufficient  to  satisfy 
the  execution.  This,  however,  is  a  mistake.  In  so  far  as  any- 
thing appears  by  the  record  upon  that  subject,  it  is  strongly  to 
be  implied  from  it  that  the  defendants  had  not  property  in  that 
county  subject  to  the  execution.  But  if  it  were  proved  that 
they  had,  such  proof,  I  apprehend,  would  no  more  annul  the 
title  of  the  defendants  in  this  case  than  would  proof  that  the 
defendants  had  personal  property,  on  which  the  sheriff  might 
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bare  leried,  aimiil  the  title  of  a  purchaser  of  land  sold  under 
execution  in  any  case.  These  are  errors  in  the  prpceedings  .with 
which  the  purchaser  is  not  chargeable,  and  which  cannot  be 
alleged  to  impeach  his  title. 

It  is  further  insisted  that  the  execution  was  void  for  the  want 
of  form,  in  not  reciting  that  the  defendants  had  not  property  in 
Nacogdoches  county  whereon  to  levy.  This,  at  most,  was  but 
mere  matter  of  form,  which  might  have  been  cured  by  amend- 
ment in  a  direct  proceeding  to  set  aside  the  execution :  Oraves 
y.  HdU,  13  Tex.  624;  and  can  upon  no  principle  be  held  to 
affect  the  title  of  a  banajide  purchaser.  All  that  concerned  him 
was  to  know  that  there  was  a  subsisting  judgment  in  Nacog- 
doches county  upon  which  the  execution  issued;  and  he  had  a 
right  to  suppose  that  the  court  and  its  officers  had  not  exceeded 
their  power  in  sending  the  process  out  of  the  county. 

But  it  is  insisted  that  as  the  attorney  of  the  plaintiff  in  exe- 
cution bid  off  the  property,  he  was  affected  with  notice  of  the 
alleged  irregularity,  in  issuing  the  process,  and  the  purchase  by 
him  was  consequently  fraudulent  and  Toid;  and  that  the  de- 
fendants, though  not  affected  with  actual  notice,  could  derive 
no  title  under  the  fraudulent  vendee.  If  it  be  admitted  that 
the  purchase  by  the  attorney  was  fraudulent,  the  consequence 
insisted  on  as  to  subsequent  purchasers  from  him  witbout  notice 
would  not  follow.  This  question  was  considered  in  the  case 
of  Fowler  y.  Sioneum,  11  Tex.  478  [62  Am.  Dec.  490],  in  refer- 
ence to  the  statute  of  frauds.  It  will  be  seen  by  reference  to 
the  authorities  there  cited  that  it  is  the  settled  American  doc- 
trine that  a  bona  fide  purchaser  for  a  valuable  consideration  will 
be  protected  whether  he  purchased  from  a  fraudulent  grantor 
or  a  fraudulent  grantee,  though  the  statute  declares  the  fraudu- 
lent conveyance  utterly  void:  Id.  501-603.  The  sale  may  have 
been  fraudulent  and  voidable  as  to  the  defendants  in  execution, 
but  it  was  binding  upon  the  purchaser,  and  therefore  it  was  not 
a  nullity.  It  vested  the  title,  until  avoided  by  those  who  had 
the  right  to  avoid  it,  in  the  vendee.  His  conveyance  passed  the 
title,  and  the  bona  fide  purchasers  without  notice  cannot  oe 
affected  by  the  alleged  fraud  in  his  purchase:  Blighfs  Heirs  v. 
IbWn,  7  T.  B.  Mon.  612  [18  Am.  Dec.  219].  Being  innocent 
purchasers  for  a  valuable  consideration,  they  can  be  in  no  worse 
condition  than  if  they  had  purchased  at  the  sale. 

Finally,  it  is  insisted  that  the  sale  was  void,  because  the  prop* 
erty  levied  on  did  not  bring  its  full  appraised  value.  This  ob- 
jection to  the  title  of  the  defendants  manifestly  is  not  tenable. 
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But  one  lerj  had  been  made,  and  that  not  of  property  of  the 
defendants  in  execution.  They  had  refused  to  point  out  prop- 
erty, and  it  became  the  duty  of  the  sheriff  to  make  a  levy  in  con- 
formity to  the  directions  of  the  law.  Though  not  bound  to  re- 
ceive the  designation  made  by  the  plaintiff's  attorney,  his  having 
done  so  did  not  affect  the  validity  of  the  levy:  Bryan  v.  Bridge, 
6  Tex.  137.  The  levy  and  sale  appear  to  have  been  regular  and 
in  conformity  to  law,  the  property  having  brought  at  least  two 
thirds  of  its  appraised  value:  Hui.  Dig.,  art.  1327,  1340. 

We  are  of  opinion,  therefore,  that  the  title  of  the  defendants 
is  not  invalid  by  reason  of  any  of  the  alleged  irregularities  in 
the  execution  and  sale;  and  that  the  court  erred  in  refusing  to 
permit  it  to  be  introduced  as  evidence  of  title  in  the  defendant. 
The  judgment  is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Execution  is  Based  on  Judgment,  aod  follows  it  as  a  matter  of  course: 
LUOe  V.  Cook,  15  Am.  Dec.  698;  see  Clarkson  v.  WhUe,  20  Id.  229. 

Law  is  Mandatory  which  requires  sheriff  to  sell  property  at  not  less  thaD 
two  thirds  its  appraised  value:  SproU  v.  Reid,  56  Am.  Dec.  549;  and  for  case 
in  which  the  sale  will  be  set  aside  where  the  property  was  bought  in  for  leas 
than  two  thirds  of  its  value,  see  Partlow  v.  Lane,  39  Id.  473. 

Law  is  Merely  Directory  which  prescribes  the  requisites  to  the  mode  of 
proceeding  under  an  execution,  and  in  no  case  can  the  purchaser  be  the  suf- 
ferer by  an  omission  of  the  officer  to  observe  them,  unless  he  can  be  shown  vo 
have  been  cognizant  of  that  fact:  Byers  v.  Fowler,  54  Am.  Dec.  271. 

Attorney  has  No  Authority  to  Direct  Sales  under  his  client's  execu- 
tion: AveriU  v.  WtUianu,  47  Am.  Dec.  252;  PenningUm't  Ex^rs  v.  TeU,  62ld, 
282. 

Plaintiff  may  Sue  out  as  Many  Exboutions  as  Hb  Chooses  on  the 
same  judgment;  but  if  he  executes  them  wrongfully  or  irregularly,  it  is  at 
his  peril:  MeNair  v.  Raglcmd,  22  Am.  Dec  728. 

Effect  of  Sending  Executions  to  Other  Counties  than  That  in 
Which  Judgment  is  Beoovsred:  Sandert^s  Heirs  v.  Ruddle,  15  Am.  Deo. 
148;  Cox  ▼.  Nelson,  Id.  89;  McNair  v.  Ragland,  22  Id.  728;  Conummwealth 
▼.  O'CuU,  23  Id.  393;  Stephenson  ▼.  Doe,  46  Id.  489. 

Duty  of  Sheriff  in  Levying  Execution  is  to  seize  without  delay  suffi- 
eient  property  to  satisfy  the  debt  and  oosto.  He  is  left  to  exerdse  his  own 
judgment,  and  is  not  bound  by  directions  of  plaintiff  to  leyy  on  any  particn- 
lar  property  pointed  out:  Lawson  v.  State,  50  Am.  Deo.  238,  and  notes  242. 
Nor  is  he  bound  to  regard  any  equities  subsisting  between  the  execution 
debtors  themselves,  or  between  the  debtors  and  their  other  creditors:  War' 
rem  r.  EdgertoUj  54  Id.  66.  The  officer  can  pass  title  by  sale  under  writ 
wherever  he  can  justify  under  the  writ,  if  all  other  prerequisites  to  a  sala 
have  been  complied  with:  daemon  ▼.  McAnviUy,  57  Id.  229,  and  notes  231; 
see  exhaustive  note  to  Sanacoot  v.  Bougkton,  21  Id.  190,  and  CcmmomoeaJUk 
V.  CCuU,  23  Id.  393,  on  justification  of  officers  by  their  process. 

PuROWAflER  AT  EXECUTION  Sales  is  not  bound  by  the  irregular  acts  of  the 
offioer  or  plaintiflh  in  which  he  does  not  participate.    Such  miscondnct  will 
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Boi  be  pennittad  to  prejadice  his  title:  Cox  ▼.  I^ettony  15  Am.  Dee.  89;  Ham* 
Hum  ▼.  Shrtwtbwry^  Id.  779;  Blight's  Heir$  v.  TMn,  18  Id.  219;  Byert  v. 
Folder,  54  Id.  2^1,  and  Dotes  296;  Spindler  v.  Atkmion,  56  Id.  755,  and  note 
to  aune  761,  collecting  caaes  on  title  acquired  by  purchaser  at  sheriff^s  sale; 
Ntwion  V.  StaU  Bank,  58  Id.  .S63,  and  notes  370.  Purchasers  are  not  re- 
qdred  to  look  into  the  regularily  of  judgments  and  executions  under  which 
they  purchase:  Minor  v.  Natchez,  43  Id.  488;  unless  it  is  of  a  character  to 
render  the  whole  proceeding  a  nullity:  Draper  ▼.  Bryton,  57  Id.  257,  and 
notes  265. 

Trx  pbikcipal  cask  wab  crrxD  in  Earle  v.  Thomas,  14  Tex.  591;  Han- 
cock T.  Metz,  15  Id.  210,  to  the  point  that  an  irregular  execution  from  another 
county  is  not  void,  but  voidable  only,  and  that  it  is  the  duty  of  the  ofiBcer 
who  receiTes  it  to  execute  it;  in  Btxmes  v.  Hardeman,  Id.  368,  that  bona  fide 
pnrehaaers  without  notice  are  not  affected  by  the  fraud  of  their  vendors;  in 
Alexander  v.  MUler,  18. Id.  897,  that  it  is  not  an  objection  to  a  levy  that  it 
was  made  at  the  instance  of  the  plaintiff  in  execution;  in  Andrews  v.  Bich- 
ardsom,  21  Id.  296,  that  the  title  of  the  purchaser  is  not  affected  because  the 
lien  of  judgment  has  not  been  preserved  by  the  issuance  of  execution;  in 
Tlumvenin  v.  Bodrigves,  24  Id.  481,  that  an  innocent  purchaser  will  be  pro- 
tected, and  where  judgment  is  avoided  will  be  reimbursed  the  purchase 
money;  in  Begum  v.  Maverick^  Id.  532,  that  an  innocent  purchaser  at  sher- 
iff's sale  will  not  be  affected  by  the  fraud  of  plaintiff;  in  Ayres  v.  Duprey, 
27  Id.  601,  that  where  the  process  under  which  the  sheriff  acts  is  absolutely 
void,  or  he  makes  the  sale  without  authority,  the  purchaser  acquires  no  title; 
in  Bavfley  v.  Bullock,  29  Id.  224,  and  Oravans  v.  Wilsoji,  35  Id.  56,  that  where 
the  process  is  voidable  only,  the  purchaser  acquires  title;  in  Boggess  v.  How- 
ard, 40  Id.  158,  that  executions  on  dormant  judgments  are  not  void,  but  void- 
sUe,  and  that  title  may  be  aoqni.,ed  under  them;  and  in  Owen  v.  City  of 
44  Id.  522»  that  such  title  will  be  valid  until  the  sale  is  set  aside. 
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(U  Tbxas,  is.] 
iBBOiriOUS    CbABGX  to  JuBT,   UMBATISrAOTOBT  TO  ADYBBaB    PaBTT,  BOI 

OBjBonD  TO  WHBN  It  IS  AsKXD  ABD  QivBB,  and  not  met  by  a  counter- 
chaige,  is  insufficient  ground  for  reveml  in  a  civil  cause,  unless  it  clearly 
ippsmr  that  the  jury  was  misled  by  the  charge  given  and  complained  of. 

Crabob  BjMmro  KBonsiTr  or  Notiob  upon  Fact  or  Funds  in  Hands, 
OB  Ko  Funds,  is  Wbono,  where  statute  has  so  changed  the  law  mer- 
eha&t  as  to  give  immediate  right  of  action,  and  without  notice,  upon  non- 
aooeptanoe  of  draft. 

Tb>-HoLi>  Dbawbb  BnpoNsiBLi  undbb  Law  Mebchant,  ir  Bill  has  bbbn 
AoCBPTBD,  the  holder  must  give  the  maker  due  notice  of  protest  for  non- 
payment,  or  use  due  diligence  in  the  endeavor  to  give  such  notice. 

UvDiB  Texas  Statutb,  Dbawbb  of  Inland  Bill  or  Ezohangx  not 
Aoqbftbd  WHBN  PBESBNTBD  FOB  AocBFTANGB  becomes  immediately 
responsible,  and  holder  may  fix  liabili1>y  of  any  indorser  thereof  by  insti- 
toting  suit  against  drawer  within  the  time  and  in  the  manner  prescribed 
by  statute,  and  without  notice. 
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JiFDOMnfT  AS  8cT-onr. — ^Wenui  Ikdobsu  of  Bill  San  SfAKm  TBXBnyr. 
a  jadgment  against  payee  obtained  by  maker  in  another  aepazate  and  dis- 
tinct aotioni  and  after  payee  had  negotiated  the  bill,  cannot  be  available 
aa  a  set-off  against  indorsee's  snit,  unless  the  original  payee  still  owns  the 
draft  sned  on,  or  has  some  beneficial  interest  in  the  snit. 

Afpbal  from  Wharton.  Suit  commenoed  September  6, 1852, 
by  appellees  against  appellant,  on  a  draft  drawn  in  Texas,  dated 
January  1, 1852,  for  five  hundred  dollars,  and  payable  thirty 
days  after  date.  The  draft  was  directed  to  L.  J.  Latham; 
Thomas  Thatcher  was  the  maker,  and  B.  &  W.  Milbum  the 
payee.  It  was  indorsed  without  date  to  appellees.  On  the  first 
of  April,  1854,  defendant  pleaded  by  way  of  amendment  that 
the  draft  sued  on,  if  ever  transferred  by  B.  &  W.  Milbum  to 
plaintiffs,  was  transferred  long  after  the  same  was  due,  viz.,  on 
September  1, 1852.  Defendant  also  pleaded  in  offset,  payment, 
and  reconvention,  a  judgment  obtained  by  said  defendant  against 
B.  &  W.  Milburn  on  October  21, 1853,  for  the  sum  of  four  hun- 
dred and  seyenty-two  dollars  and  fifty-three  cents,  and  interest  on 
the  same  and  costs,  on  a  certain  promissory  note  of  B.  &  W.  Mil- 
bum.  This  judgment  was  alleged  to  be  in  full  force  and  effect, 
and  the  offset  was  alleged  to  have  been,  from  its  very  inception, 
known  to  said  B.  &  D.  G.  Mills.  From  the  bill  of  exceptions, 
it  appears  that  defendant  offered  in  evidence  the  judgment  and 
note  as  a  set-off,  but  it  was  ruled  out  and  exception  taken. 
The  nature  of  the  evidence  offered  by  defendant  appears  from 
the  opinion.  From  the  statement  of  facts,  it  appears  that  the 
draft  was  presented  by  B.  &  D.  G.  Mills  for  acceptance  on  Janu- 
ary 25,  1852,  but  was  refused.  The  court  charged  the  jury  as 
stated  in  the  opinion;  and  also,  "  that  the  drawer  of  a  draft  or 
bill  of  exchange,  which  is  not  accepted  when  presented  for 
acceptance,  is  immediately  liable  thereon;  and  it  is  not  necessary 
to  institute  suit  against  the  drawer  at  the  first  term  of  the  court 
after  presentation  and  non-acceptance,  to  fix  his  liability/' 

J.  W.  Harris^  for  the  appellant. 

O,  QvLman^  for  the  appellees. 

By  Court,  lapsooMB.    This  ia  the  same  suit  that  was  before 
OS  at  the  last  term:  11  Tex.   692.    It  was  reversed  on  the 
ground  that  the  draft  upon  which  the  suit  was  broughtwas  not 
in  evidence  before  the  jury,  nor  was  its  absence  accounted  for 
That  evidence  was  supplied  on  the  last  trial. 

The  court,  at  the  request  of  the  plaintiffs'  oounael,  charged 
the  jury  that  notice  to  the  drawer  is  not  neoeeaaxy,  when  it  is 
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flhoiBL  lia  Lm»  no  funds  in  the  hands  of  the  drawee.    This 
charge  ivm  not  objeoted  to  when  it  was  asked  and  gi^en,  and  it 
is  too  lafte  to  xaaoe  it  now.    Bj  the  law  merchant  the  charge  was 
wrong;  iiis»  however,  right  under  oar  statute.     In  the  act  pre- 
scribing^ tbe  mode  of  establishing  the  liabilities  of  drawers  and 
indorserBof  bills  of  exchange  and  promissory  notes,  the  third 
section  provides  "  that  the  drawer  of  any  bill  of  exchange 
which  shall  not  be  accepted  when  presented  for  acceptance  shall 
be  immediately  liable  for  the  payment  thereof;  and  the  holder 
of  such  bill  may  secure  and  fix  the  liability  of  any  indorser 
thereof  by  instituting  suit  against  such  drawer  within  the  time 
and  in  the  manner  prescribed  by  the  first  and  second  sections 
of  this  act:"  Hart.  Dig.,  art.  2530.    The  charge  was  wrong  in 
this,  that  it  rested  the  necessity  of  notice  upon  the  fact  of  funds 
in  the  hands,  or  no  funds;  if  there  were  funds,  the  drawer  was 
entitled  to  notioe,  and  if  not,  no  notice  was  necessary;  when  by 
the  statute  the  non-acceptance  of  the  draft,  when  presented,  gave 
an  immediate  right  of  action  against  the  drawer,  as  the  mere  fact 
(unconnected  with  anything  else)  of  the  non-acceptance  gave  the 
right  to  sue  without  notice.     So  far  as  it  relates  to  the  non- 
acceptance  of  the  draft,  tbe  statute  must  be  regarded  as  having 
changed  the  law  merchant.     Not  so,  it  is  believed,  if  the  bill  has 
been  accepted.     The  error  of  the  court  would  not  have  been 
sufficient  to  have  reversed  the  judgment  if  the  charge  had  been 
excepted  to,  because  there  was  no  controversy,  but  the  bill  was 
refused  when  presented  for  acceptance;  that  was  fully  proved. 
The  court  below  did  not  err  in  the  rejection  of  evidence  offered 
by  appellant.     It  was  not  admissible  under  the  issnes.    It  re- 
lated to  facta  that,  if  true,  could  not  have  affected  the  rights  of 
the  holder  of  the  draft.     Suppose  the  draft  had  been  in  the  hands 
of  the  original  payee  after  he  had  negotiated  it,  and  acceptance 
refused,  and  he  had  endeavored  to  procure  its  payment  from  the 
drawer;  it  could  not  impair  the  right  of  the  indorsee  if  no  com- 
promise nor  payment  was  made.    It  would  be  presumed  that  the 
object  of  his  possession  was  to  secure  the  rights  of  himself  and 
the  indorsee  to  whom  it  had  been  indorsed.    If  an  arrangement 
had  been  made  impairing  the  rights  of  the  indorsee  of  the  bill, 
such  arrangement  would  be  valid,  because  the  possession  of  the 
bill  by  the  first  holder  would  have  been  regarded  as  authorit> 
to  control  the  matter.    Nothing,  however,  was  done  by  the 
drawee,  and  in  truth  the  evidence  offered  of  the  draft  ever  having 
been  in  the  possession  of  the  payee  after  he  had  negotiated  it 
amounts  to  nothing. 
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There  was  no  error  in  rejecting  the  evidence  of  a  judgment 
obtained  against  the  payee  after  he  had  negotiated  the  draft  It 
could  not  be  made  available  as  a  set-off  against  the  suit  of  the 
indorser  of  the  bill  indorsed  before  that  judgment  was  obtained. 
It  could  under  no  circumstances  have  been  set  off,  unless  it  had 
been  shown  that  the  original  payee  was  still  the  real  owner  of 
the  draft  sued  on,  and  that  the  suit  was  for  his  benefit.  The 
judgment  is  affirmed. 

Judgment  affirmed. 

Ebsor  in  Ck>aBT  bblow.  Which  dobs  not  Pbkjudiob  Pabtt,  is  not 
Ground  vob  EBVBBaAL:  Union  Bank  v.  PUnUert^  Bank,  31  Am.  Dec  113, 
and  note  oontaining  collected  cases  116;  Armstrong  v.  TaU,  42  Id.  056;  Ccuted 
V.  OasUel,  44  Id.  763;  Zachary  v.  Pact,  47  Id.  744;  QibhoM  v.  DUUngham,  58 
Id.  233;  Noyea  v.  Shepherd,  Id.  625;  McPheraon  y.  MePhereon,  63  Id.  416; 
Nicholson  V.  N,  T,  A  N.  H.  B.  B.,  56  Id.  390;  Chase  v.  Washburn,  69  Id. 
623;  and  notes  to  same.  But  error  tending  to  mislead  the  jury  or  influenc* 
the  verdict  is  ground  for  reversal:  Be^f  v.  Bapp,  37  Id.  628;  Potts  v.  Hous% 
60  Id.  329;  Chandler  v.  Ikdton,  60  Id.  188. 

Dub  Diliobnob  in  Making  Dbmand  and  Noticb  is  necessary  in  order  t^ 
charge  drawees  or  Indorsees:  Allen  v.  Merchants*  Bank  qf  New  York,  34  Am. 
Dec.  289;  see  note  to  same  307;  Orear  v.  McDonald,  62  Id.  703,  and  cases 
dted  in  note  thereto  710. 

Noticb  ob  Dishonor  of  Bill  of  Exchangb  is  Excused  whbn  Dbaweb 
HAS  No  Funds  of  Drawbr:  Hubble  v.  Fbgartie,  46  Am.  Dec.  776,  and  col- 
lected cases  in  note  778;  Orear  v.  McDonald,  703,  and  collected  cases  ia 
note  to  same  710. 

Whbtrbr  Pbotbst  fob  Non-aocbftancb  and  Non-patmbnt  abb  Both 
Necbssart,  see  note  to  Dvpr6  v.  Bichard,  43  Am.  Dec.  223. 

Thb  fbinoipal  oasb  was  cited  in  Earnest  v.  Taylor,  26  Tex.  (Snp.)  2% 
to  the  point  that  to  hold  the  drawer  responsible  it  was  necessary  that  the 
holder  should  have  given  the  maker  due  notice  of  the  protest  for  non-payment, 
or  if  he  failed  to  give  such  notice,  he  should  have  exercised  due  diligence  us 
the  endeavor  to  give  such  notice — in  a  case  where  the  payee  of  a  foreign  bill 
of  exchange,  accepted  and  afterwards  protested  for  non-payment,  brought 
suit  against  the  drawer,  after  two  terms  of  the  district  court  had  elapsed  from 
the  maturity  of  the  bill  and  protest  for  non-payment,  and  where  no  facta 
were  alleged  in  the  petition  which  excused  the  holder  from  the  exercise  of 
diligence  in  giving  the  drawer  notice  of  protest,  such  as  want  of  funds  in  the 
hands  of  the  acceptor,  or  the  like.  In  Carson's  AdnCrs  v.  BusseU,  26  Id.  456, 
the  construction  of  the  statute  mentioned  in  the  principal  case  was  referred 
to,  showing  that  the  refusal  of  the  drawee  to  accept  had  the  effect  to  fix  the 
liability  of  the  drawer  immediately,  without  the  necessity  of  protest  and 
notice,  or  suit.  In  Cook  v.  WooUers,  42  Id.  296,  it  was  cited  to  the  point  that 
a  charge,  in  itself  erroneous,  will  not,  in  a  civil  oanae,  be  sufficient  ground 
for  a  reversal,  when  no  exception  is  taken  or  connter-chaige  asked,  unless  it 
dearly  appear  that  the  Jury  was  misled  by  the  charge  given  and  com- 
of. 
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POBXIB   ET   AL.   V.  TTtTiTi   KF    AL. 

[14  TszAs,  eo.] 

QmAvm  OF  liAxms  could  Alixnatb  Samb,  under  Txxas  Coloitization 
Law  op  1823,  Immxdiatblt  on  his  Aoquikino  Right  of  Pbopkbtt 
THiBXix.  The  period  of  aoqnieition  commenced  with  date  of  oonoearion; 
and  all  reqniremeDts  of  law  oomoenung  cultivation  were  fulfilled  if  it  wae 
done  within  two  yean,  either  by  original  grantee  or  his  vendee. 

Whkbb  It  Appeabs  that  Vendeb  in  Deed  is  Mere  Nominal  Pabtt> 
that  consideration  passed  from  another,  and  that  conveyance  was  made 
for  tatter's  sole  and  exclusive  benefit,  it  seems  that  the  nominal  vendee 
is  a  mere  naked  trustee,  having  no  estate,  no  interest  in  the  lands  con- 
veyed, which  wUl  pass  to  his  legal  representatives,  or  which  his  heirs  can 
take  by  inheritance. 

Kfidence  of  O&al  Admissions  of  Deoeased  Pabtt  should,  aftkb  Long 
Lapse  of  Timb,  be  RaoErvED  wrrij  Great  Caution,  particularly  so 
where  they  are  made  in  the  hearing  of  a  single  witness,  and  entirely  un- 
supported, if  not  contradicted,  by  other  evidence.  In  such  case,  due  al- 
lowance must  be  made  for  the  frailty  of  memory,  and  the  liability  to  mis- 
take or  forget  the  precise  terms  and  true  import  of  the  language  used. 

Tbubtbes  for  Benefit  of  Another  cannot  Reooter  in  that  Capaoitt 
where  they  do  not  seek  to  do  so,  and  have  repudiated  the  trust  relation 
by  bringing  the  action  in  their  own  right.  Thus,  where  A.  paid  pur- 
chase money,  and  took  a  conveyance  to  B.  of  an  undivided  one  half  of 
a  tract  of  land,  and  after  the  death  of  A.  and  B.  the  heirs  of  B.,  in  their 
own  right,  sued  the  grantor  for  partition,  they  cannot  recover  as  trustees 
for  benefit  of  A. 

1V>  Enable  Defendants  in  Equitable  pRooBEDiNa,  Such  as  Suit  for 
Partition,  to  Defeat  Plaintiffs'  Title  on  Ground  of  Resulting 
Trust,  or  Equitable  Title  in  Third  Person,  it  seems  necessary  for 
them  to  show  such  title  to  be  in  themselves,  or  that  they  have  some 
valid  defense  to  urge  against  it;  in  which  latter  case  the  holder  of  the  title 
must  be  made  a  party  to  the  suit  before  the  aid  of  equity  can  be  invoked. 

If  Suit  for  Partition,  Defendant  cannot  Impeach  Plaintiff's  Titlb 
FOR  Fraud  if  his  Own  Title  is  Tainted  with  Saice  Fraud.  Thus 
where  A.  sued  B.  for  partition  of  land,  an  undivided  one  half  of  which 
had  been  conveyed  by  K's  ancestor  to  A.'s  ancestor,  and  B.'s  defense 
was  that  the  purchase  money  was  paid  by  C,  who  was  empresario  of 
the  colony,  and  that  the  conveyance  was  taken  to  the  ancestor  of  A.  to 
avoid  the  law  which  forbade  said  empresario  to  take  or  receive  any  por- 
tion of  said  lands,  and  that  the  same  was  fraudulent  and  void,  B.  could 
not  impeach  the  title  on  the  ground  of  fraud,  in  which,  if  it  had  been 
made  to  appear,  his  ancestor  was  equally  implicated  with  his  vendee. 

br  Sun  for  Partition,  Corsr  ought  not  to  Adjudicate  and  Dispose 
OF  Subjbot-matter  unless  all  the  real  parties  in  interest  are  before  it 

br  Sun  for  Partition,  Defense  of  Limitation  is  Competent  to  Show 
Adverse  Claim  and  Holding  as  against  any  right  or  title  in  plaintiffs. 

AflKHOWLEDaMENT  THAT  AdTBBSB   ClAIM    IS    NOT    HeLD  AS  TO    OnE    PrR- 

SON  does  not  preclude  the  daim  of  the  one  in  possession  from  being  ad- 
verse as  to  all  others. 
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IxTurDKD  Tbmpobabt  Absenob  of  Infant  fbom  Native  Coitntbt,  pro- 
longed until  he  anises  o£  age,  does  not,  wlwre  he  has  no  other  disabil- 
ities of  citizenship  than  those  arising  from  nonage,  and  where  a  pre- 
vionsly  appointed  guardian  represents  him  at  home,  attach  the  disability 
of  alisDage  to  him  upon  his  return  to  assert  his  rights. 

FOBFBnTTBX  AOCBTTES,    NOT  TO  INDIVIDUALS,   BUT  TO  StaTE. 

Afpb4L  from  Austin.  This  was  a  suit  for  the  partition  of 
land,  and  the  defendants  set  up  a  superior  outstanding  equi- 
taT)le  title  in  a  third  party,  and  relied  upon  it  as  a  valid  defense. 
The  grant  to  James  Cummings  was  completed  by  the  act  of  pos- 
session on  August  16, 1824.  The  deed  from  Cummings  to  James 
E.  B.  Austin  was  dated  February  5,  1825.  It  was  shown  that 
persons  claiming  under  Cummings  had  continuously  cultivated 
the  land  from  1824  to  the  time  of  suit  brought.  Defendants 
alleged  that  the  conveyance  to  James  E.  B.  Austin  was  really 
and  in  fact  for  the  sole  use  and  benefit  of  Stephen  F.  Austin, 
who  was  empresario  of  the  colonial  grant  to  him  by  that  name; 
that  the  said  conveyance  was  thus  executed  to  avoid  the  law, 
which  forbade  the  said  Austin  to  tale  or  receive  any  portion  of 
the  said  lands,  and  that  the  same  was  fraudulent  and  void.  The 
father  of  Samuel  A.  Cummings,  William  Cummings,  died  in 
1828  or  1829;  and  shortly  after  his  death  his  widow  went  to 
Kentucky,  and  took  defendant  Samuel  A.  Cummings,  then  a 
child  about  two  years  old,  with  her.  He  returned  some  time  in 
the  year  1847.     The  other  facts  appear  from  the  opinion. 

O.  W,  Smiihf  for  the  appellants. 
J.  W.  Harris,  for  the  appellees. 

By  Court,  Wheeleb,  J.  It  is  objected  to  the  deed  of  the  fifth 
of  February,  1825,  that  it  evidences  a  sale  made  before  the 
expiration  of  two  years  from  the  date  of  the  original  grant,  and 
before  cultivation,  and  is  therefore  void. 

The  twenty-second  article  of  the  colonization  law  of  1823,  1 
White,  588,  declares  that  *'  the  date  of  the  concession  of  lands 
constitutes  an  inviolable  law  for  the  right  of  property  and  legal 
ownership."  The  consequence  of  such  right  of  property  and 
legal  ownership  is  the  power  of  alienation.  And  there  is  no 
inhibition  in  the  law  of  1823,  express  or  implied,  of  the  right  to 
alienate  at  any  time  after  the  right  of  property  has  been  acquired. 
The  twenty-ninth  article  declares  that  **  every  individual  shall 
be  free  to  leave  the  empire,  and  can  alienate  the  lands  over 
which  he  may  have  acquired  the  right  of  property,  agreeably  to 
the  tenor  of  this  law."    In  the  case  of  IMldman  v.  Peebles^  1 
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Tez.  692y  iliifl  pKOvision  w$m  conndeisd  •Bcontaimng  «n  impUed 
inhibition  of  tlie  ngkt  to  hold  the  hoA  acquired  wider  the  hm^ 
after  a  pennanent  removal  isom  or  abandooment  of  the  empire. 
But  it  contains  an  ^zpreaa  anthoiitj  to  alieaate  after  the  right 
of  properly  i&all  hare  been  acquired  agreeably  to  the  ieoor  of 
the  law;  and  the  pesiod  of  the  accnaation  of  the  rightia  veferxed, 
by  the  tweniy-eeoond  aartide,  to  the  daie  of  the  ootieeeeion .  The 
right  to  sell,  therefore,  at  any  time  after  obteining  the  grant 
and  before  leaving  the  empire,  seems  dearly  dedocible  from  the 
terms  and  provisionB  of  the  law.  The  twenty«tfaxrd  article  pro- 
rides  that  "if,  aft«r  two  years  from  the  date  of  the  concession, 
the  colonist  shoold  not  have  caltirated  this  land,  the  right  of 
properly  shall  be  considered  as  renounced."  The  vendee  would 
doubfless  take  subject  to  this  condition.  But  there  is  nothing 
in  the  law  which  would  permit  its  performance  within  a  lees 
period  than  two  years; 'or  which  i^eodosanly  ^Moptirep  perfoTmance 
by  the  original  grantee  in  person.  '^  If  peitfrvrocf^d  witbi&  <L^  4mo 
years,  whether  by  the  original  grantee  or  by  his  vendee,  the 
requirement  of  the  law  will  have  been  fulfilled:  Jenkins  v. 
Chambers,  9  Id.  167.  But  if  proof  of  performance  of  the  con- 
dition of  cultivation  were  necessary  in  this  case,  it  sufficiently 
appears  by  the  certificate  of  the  empresario  attached  to  the 
deed,  and  by  iiie  evidence  upon  the  trial,  tiiat  it  was  performed 
by  the  grantee  in  person.  There  is  therefore  nothing  in  the 
objection. 

But  the  right  of  the  pUuntiffB  to  recover  in  thisaction  isques- 
tioned  upon  other  grounds,  whiehare  entitled  to  more  considera- 
tion. 

The  defendants,  Portis  and  wile,  pleaded,  in  substance,  l^iat 
the  deed  of  the  fiftti  of  February,  1^5,  to  the  plaintiffs'  ances- 
tor, James  E.  B.  Austin,  was  made  for  the  sole  use  and  benefit 
of  Stephen  F.  Austin;  that  he  was  the  seal  vendee;  and  that  the 
plaintiff's  anceator  was  but  a  mere  nominal  party  to  the  deed, 
not  having  any  seal  or  beneficial  interest  in  the  land  conveyed. 
If  it  was  true  that  he  wus  a  merely  nominal  party  to  the  deed, 
that  the  consideration  passed  from  Stephen  F.  Austin,  and  the 
conveyance  was  made  for  his  sole  eaad  ezclnnve  benefit,  it  would 
seem  that  the  nominal  vendee  was  a  mere  naked  trustee,  having 
no  estate,  no  interest  in  the  kada*  conveyed,  whidi  would  pass 
te  his  legal  representatives,  or  which  his  heirs  could  take  by  in- 
heritance. And  there  can  be  no  question  that  the  evidence 
conduces  strongly,  if  not  conchisively,  to  prove  that  such  was 
the  diaraoter  of  the  conveyance.    This  is  as  dlearily  shown  hj 
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the  evidenoe  whioh  was  admifcted,  and  by  that  which  was,  we 
think  improperly,  excluded,  as  perhaps  any  fact  of  that  nature 
could  well  be  established  by  the  testimony  of  living  witnesses 
after  so  great  a  lapse  of  time.  Not  to  mention  in  detail  the  evi- 
dence tending  to  that  conclusion,  it  may  suffice  to  observe  that 
the  witness  Williams,  who  had  the  best  means  of  information, 
and  who  speaks  to  the  facts  within  his  personal  knowledge,  tes- 
tifies positively  to  the  fact  that  Stephen  F.  Austin  was  the  real 
party  to  the  controversy,  and  that  the  consideration  passed  from 
him.  The  testimony  of  Ohrisman  and  others,  intimately  ac- 
quainted with  the  parties  and  their  actings  and  dealings  in  rela- 
tion to  this  land,  strongly  corroborates  his  statement;  and  there 
is  nothing  in  the  evidence  to  the  contrary.  The  land  was  always 
claimed  by  Stephen  F.  Austin,  and  never'  by  James  E.  B.  Aus- 
tin. The  acts  and  declarations  of  the  foimer,  asserting  title  in 
'hi^self^  we]{e  oseto;  jntbltc;  and'^iiofo^us;  and  though  they 
;.^udt{Llfi7^bienJ^iv)i^iotbd  latter  not  appear  that  he 

ever  asserted  any  claim  to  the  land  whatever.  It  was  not  even 
known  to  some,  it  seems  to  most,  of  the  witnesses  intimately 
acquainted  with  the  parties,  that  the  deed  had  been  taken  in  his 
name.  He  was  a  young  man,  living  with  his  brother,  Stephen 
F.  Austin,  at  the  time;  industrious  and  trustworthy,  the  wit- 
nesses say,  but  having  but  little,  if  any,  pecuniary  means  of  his 
own.  He  had  his  brother's  confidence,  doubtless;  and  appears 
to  have  been  but  the  passive  instrument,  whose  name  was  used 
by  his  brother  in  taking  the  conveyance  for  himself,  and  to  his 
own  sole  use  and  benefit.  He  does  not  appear  to  have  had,  or 
cjver  to  have  supposed  that  he  had,  any  interest  in  the  land  by 
reason  of  the  conveyance  being  taken  in  his  name.  There 
is,  in  a  word,  everything  to  show  that  the  right  acquired  under 
the  deed  was  in  Stephen  F.  Austin.  The  consideration  passed 
from  him,  and  he  was  the  real  vendee.  Such  unquestion- 
ably was  the  understanding  of  all  the  parties  at  and  after  the 
making  of  the  deed.  And  on  the  other  hand,  there  is  nothing 
to  show  that  the  plaintiffs'  ancestor  ever  set  up  any  claim  of  title 
or  right  in  himself  to  the  land  conveyed  during  his  life-time;  or 
that  any  one  else  ever  set  up  any  such  claim  under  or  through 
him  during  the  life-time  of  Stephen  F.  Austin,  or  until  the 
commencement  of  this  suit,-a  period  of  twenty  years  from  the 
date  of  the  deed.  There  was  an  attempt  to  prove  admissions 
of  the  plaintiffs'  right  by  those  from  whom  the  defendants 
derive  title;  and  there  was  the  testimony  of  one  witness  only 
that  in  1838  John  Cummings  admitted  to  him  that  his  brother 
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James  had  sold  the  trndivided  half  of  the  land  granted  to  Jamea 
£.  B.  Austin;  and  that  he  was  liying  on  the  land  and  holding 
possession  for  the  benefit  of  the  heirs  of  James  Cummings  and 
said  Anstin.  But  this  statement  is  unsupported  by  any  other 
witness  or  drcumstanoes  in  the  case;  and  is  at  variance  with  the 
statement  proTed  to  have  been  made  by  John  Cummings  to 
another  witness  (Atkinson),  who  went  to  him  for  information 
respecting  the  title  (in  consequence  of  one  Lapp  haying  offered 
to  sell  to  the  witness)  three  years  before.  It  is  at  variance,  too, 
with  the  recitals  of  the  deeds  of  partition  between  John  and  Will- 
iam Cummings  and  Austin^and  between  themselves;  and  indeed, 
with  all  the  other  acts  and  declarations  of  the  parties  shown  in 
evidence.  This  evidence  of  the  oral  admissions  of  a  deceased 
party,  made  in  the  hearing  of  a  single  witness,  and  so  entirely  un- 
supported, not  to  say  contradicted,  by  the  other  evidence  in  the 
ease,  ought  certainly  to  be  received,  after  such  a  lapse  of  time, 
with  great  caution,  and  due  allowance  for  the  frailty  of  memory 
and  the  liability  to  mistake  or  forget  the  precise  terms  and  true 
import  of  the  language  used.  No  one  else  testified  to  any  such 
admission,  or  to  any  part  that  renders  it  probable  that  such  an 
admission  would  have  been  made.  On  the  contrary,  it  is  ren- 
dered  altogether  improbable,  from  the  well-established  fact  that 
the  right  and  title  had  always  been  asserted  and  admitted  to  be 
in  Stephen  F.  Austin,  and  never  in  his  brother  James.  And  it 
must  be  admitted  to  be  highly  probable  that  the  witness,  if  not 
mistaken  as  to  the  fact  of  the  admission,  was  at  least  mistaken 
as  to  the  party  in  whose  favor  it  was  made. 

The  evidence  admitted,  and  that  of  Chrisman,  which  was 
excluded  at  the  instance  of  the  appellants  themselves,  but  for 
what  reason  is  not  perceived,  establishes  beyond  a  reasonable 
doubt,  that  after  the  death  of  the  original  grantee,  James  Cum- 
mings, his  surviving  brothers  John  and  William  (who  appear  to 
have  been  intended  and  understood  to  be  joint  recipients  with 
him  of  the  bounty  of  the  government  in  the  original  grant),  and 
Stephen  F.  Austin,  made  a  division  and  partition  among  them- 
selves of  their  respective  interests  in  the  land,  under  the  grant 
and  the  deed  of  the  fifth  of  February,  whereby  the  two  middle 
leagues,  as  they  are  described  by  the  witnesses,  were  surveyed, 
and  set  apart  to  Austin,  the  upper  league  and  a  half  to  William, 
and  the  lower  league  and  a  half  to  John  Cummings.  This 
partition  appears  to  have  been  subsequently  recognized  and  ac- 
quiesced in  by  all  the  parties  in  interest.  It  was  distinctly 
recognized,  and  virtually  admitted,  by  the  present  parties  appel- 
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lant»  in  tkeir  inyentories  rendered  in  the  Adminiaiiation  of  the 
estates  of  John  and  William  Oumminge,  though  they  xeeietacl 
the  proof  of  it  upon  the  trial.  It  was  asserted,  and  relied  on 
by  their  oo-defendant.  Upon  this  state  of  case,  which  seems  too 
well  established  in  evidence  to  admit  of  doubt  that  it  is  the  true 
state  of  the  case,  it  is  not  easy  to  perceive  how  the  present 
plaintiffs,  as  the  heirs  of  James  E.  B.  Austin,  can  maintain  their 
action  for  a  partition  of  the  undivided  half-interest  in  the  entire 
£ve  leagues,  under  the  deed  of  the  fifth  of  February,  1826.  And 
if  by  right  of  inheritance  the  plaintiffs  could  Bue  for  an  inter- 
est in  this  land,  it  is  difficult  to  conceive  what  answer  they  can 
have  to  the  defense  of  limitation  pleaded  and  relied  on  by  the 
defendants.  The  ancestor  of  the  defendants  was  in  possession 
at  the  date  of  the  deed  of  the  fifth  of  February,  and  at  the  date 
of  the  partition,  by  which  the  co-tenancy  created  by  that  deed  was 
dissolved  and  determined;  and  the  defendants,  and  those  under 
whom  they  claim,  have  continued  in  possession  ever  since, 
holding  adversely  to  all  persons  except  Stephen  F.  Austin;  and 
holding  the  part  apportioned,  and  set  apart  to  them,  adversely 
to  him  and  all  others.  If,  therefore,  it  be  considered  that 
the  plaintiffs  could  assert  title  under  the  deed  of  the  fifth  of 
Februaiy,  against  all  persons  but  the  real  beneficiary  iu  the 
deed,  still  they  are  precluded  from  maintaining  this  action  by 
limitation,  which  commenced  to  run  in  the  life-time  of  their 
ancestor.  They  cannot  recover  in  the  capacity  of  trustees  for 
the  benefit  of  the  heirs  of  Stephen  F.  Austin;  for  they  do  not 
seek  to  recover  in  that  capacity,  and  by  bringing  this  aotion  in 
their  own  right,  they  have  repudiated  the  trust  relation. 

If  this  were  an  action  of  ejectment,  or  of  trespass  to  try  title,  it 
would  be  sufficient  to  defeat  the  plaintiffis'  action,  to  show  an  out- 
standing, paramount  title  in  a  third  person.  But  being  an  equi- 
table proceeding,  it  v^as  perhaps  necessary  for  the  defendants  to 
enable  them  to  defeat  the  plaintiffs'  title  on  the  ground  of  a 
resulting  trust  or  an  equitable  title  out  of  the  plaintiffs,  to  show 
either  that  they  had  acquired  that  title  or  had  some  valid  defense 
to  urge  against  it.  And  if  the  latter,  the  holder  of  the  title  must 
have  been  made  a  parfy  to  the  suit  before  his  rights  would  be  ad- 
judicated upon  by  a  court  of  equity.  The  defendants  have  urged 
certain  defenses  against  the  title  of  the  beneficiary  in  the  deed, 
Stephen  F.  Austin,  but  without  making  him  or  his  heirs,  in  whom 
the  title  resides,  party  to  the  suit.  They  allege  that  the  sale 
was  void  for  fraud  and  for  lesion.  But  before  they  should  hava 
been  heard  to  urge  these  defenses,  or  to  ask  an  a^udication 
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vpoB  fhe  mOB  of  the  lieirs  of  Stephen  7.  Awtiii,  ihey-Bbould 
have  been  xeqtured  to  make  idiem  parties  to  tbe  suit,  in  order 
tiist  tfaej  might  be  heard  before  there  was  an  adjudication 
npon  the  Taliditj  of  their  title  bj  which  their  rights  might  be 
adjudged  forfeited,  annulled,  or  divested.  Of  the  alleged 
gronnds  of  inTalidity  in  tiieir  title,  it  may  be  observed  that 
the  defense  of  lesion  was  unBupiK>rted  by  the  evidence,  even  if 
the  right  to  impeach  the  validity  of  the  sale  on  that  ground 
had  not  been  long  before  barred.  And  the  defendants  could 
not  impeach  the  title  on  the  ground  of  fraud,  in  which,  if  it 
had  been  made  to  appear,  it  would  also  have  appeared  that 
their  ancestor,  under  whom  they  claim,  was  equally  implicated 
with  his  vendee.  Hiese  defenses,  therefore,  were  manifestly 
imtenable,  even  if  they  had  been  urged  against  the  title  of  a 
party  before  the  court,  and  in  a  situation  to  controvert  theui. 
But  the  court  ought  not,  it  would  seem,  to  have  proceeded  to 
adjudicate  and  dispose  of  the  subject-matter  of  the  suit  among 
parties,  some  of  whom  appear  not  to  have  been  entitled,  and 
when  the  real  parties  in  interest  were  not  before  the  court.  And 
if  it  were  necessary  to  the  present  disposition  of  the  case  to 
pass  upon  that  question,  we  might  feel  no  hesitancy  in  holding 
that  the  verdict  was  contrary  to  the  evidence,  in  that  it  found 
the  plaintiffs  entitled  to  the  undivided  half-interest  in  the  entire 
five  leagues,  when  it  is  evident  there  had  been  a  partition  of  the 
land  between  the  real  parties  in  interest,  and  that  the  upper  and 
lower  portions  of  the  tract  had  been  set  apart  to  the  ancestors 
of  the  defendants,  and  had  been  held  by  them  adversely  to  the 
plaintiffs  a  sufficient  length  of  time  to  bar  a  recovery  in  their 
own  light  by  limitation. 

it  might  be  urged  as  an  answer  to  this  appeal  that  the  ap- 
pellants did  not  rely  on  the  partition;  and  that  they  objected 
to  evidence  of  a  partition,  offered  by  their  co-defendant.  They 
however  pleaded  and  relied  on  the  defense  of  limitation,  and 
if  they  did  not  place  themselves,  by  their  pleading,  in  a  situa- 
tion suooessfully  to  controvert  the  right  of  the  plaintiffs  to 
recover  on  the  question  of  title,  they  did  so  upon  their  defense  of 
hmitation.  For  under  this  defense  it  was  competent  for  them 
to  show,  as  the  evidence  does  show,  that  whatever  right  or  title 
they  acknowledged  in  another  was  in  Stephen  F.  Austin;  and 
Ibat  ae  to  any  right  or  title  in  the  plaintiffs,  they  claimed  and 
held  adversely.  But  by  the  instructioms  of  the  court  to  the  juiy , 
Ae  defendants  were  effsctually  precluded  from  deriving  any  ben- 
«At  from  the  evidence  of  title  in  Stephen  F.  Austin,  or  of  a  title 
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out  of  the  plaintiffa,  not  only  as  respected  the  right  of  the 
plaintiffs  to  sae,  but  also  as  respected  the  defense  of  limitation. 
The  court  was  asked  by  the  plaintiff's  to  instruct,  and  did  in- 
struct the  juryin  substance  and  effect,  and  in  a  variety  of  forms, 
that  no  contract,  agreement,  partition,  or  transaction  in  relation 
to  the  lands,  or  the  manner  in  which  they  were  to  be  or  \yere  in 
fact  held,  made  between  Stephen  F.  Austin  and  the  Messrs. 
Oummings,  or  by  the  latter  among  themselves,  was  binding  upoa 
the  plaintiffs,  or  could  affect  their  right  to  recover,  unless  it 
was  proved  that  such  contract,  agreement,  or  trcnsaction  was 
made  with  the  knowledge  and  consent  of  the  plaintiffs'  ancestor, 
James  E.  B.  Austin. 

This  was  assuming  and  taking  for  granted  the  very  question 
in  issue;  that  is,  whether  the  ancestor  of  the  plaintiffs  had  ac- 
quired, or  the  defendants'  ancestor  had  acknowledged  in  him, 
any  interest  or  right  in  the  land,  under  the  deed.  If  he  hsul 
acquired  no  right,  and  the  defendants'  acknowledgments  of  title 
had  no  reference  to  such  right  in  him,  but  in  another,  it  was  of 
of  course  immaterial  whether  he  knew  of  their  dealings  respect- 
ing the  title  or  not.  If  it  were  conceded,  as  the  instructions 
assume,  that  the  deed  vested  in  him  the  equitable  as  well  as  the 
legal  title,  notwithstanding  the  evidence  to  the  contrary,  then  of 
course  no  disposition  which  third  persons  might  assume  to 
make  of  it,  without  his  consent,  express  or  implied,  would  be 
binding  on  him  or  his  heirs.  And  then  it  would  have  been  a 
question,  proper  to  submit  to  the  jury,  whether  the  evidence 
was  sufficient  to  affect  him  with  notice  of  the  dealings  of  his 
brother,  and  the  other  parties  concerned,  in  relation  to  the  title, 
partition,  and  distribution  of  the  land.  This  question  of  notice 
would  have  been  material,  assuming  that  it  had  not  been  shown 
that  this  party  had  no  interest  to  be  affected  by,  or  to  entitle  him 
or  his  heirs  to  complain  of,  the  want  of  it,  and  this  was  what  the 
insfcructions  in  question,  the  giving  of  which  was  made  a 
ground  of  the  application  for  a  new  trial  on  the  part  of  the 
appellants,  did  assume,  and  in  effect  decide  contrary  to  the  evi- 
dence in  the  case.  And  the  general  charge  of  the  court  appears 
to  have  proceeded  throughout  upon  the  same  assumption;  that 
is,  that  the  title,  legal  and  equitable,  was  vested,  by  the  deed  of 
the  fifth  of  February,  absolutely  in  the  nominal  vendee;  and 
that  all  the  acts  of  the  ancestors  of  the  defendants  in  their  deal- 
ings with  Stephen  F.  Austin,  in  relation  to  the  title  and  posses- 
sion, are  to  be  taken  as  admissions  in  favor  of  the  title  of  the 
ancestor  of  the  plaintiffs  under  that  deed.    This  manifestly  was 
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error;  and  ihere  can  be  but  Utile  doubt  it  was  the  Tiew  of  the 
case  which  controlled  the  verdict  of  the  jury. 

There  was  error  also  in  excluding  the  deposition  of  the  wit- 
ness Williams,  in  answer  to  the  fourth  interrogatory.  It  was 
material  and  pertinent  to  the  issue,  going  to  show  who  were  the 
real  parties  to  the  contract;  from  whom  the  consideration  passed, 
and  in  whom  the  right  was  understood  and  admitted  to  be, 
under  the  deed  of  the  fifth  of  February,  1825. 

As  respects  the  questions  arising  between  the  appellants  and 
their  co-defendant,  Samuel  A.  Oummings,  it  is  to  be  observed 
that  the  latter  asserted  a  claim  of  title  by  inheritance  from  his 
father  only  to  the  portion  of  the  grant  which  had  been  appor- 
tioned and  set  apart  to  him  in  the  partition.  If  his  right  had 
been  conceded  by  his  co-defendant,  there  would  have  been  an 
end  of  the  litigation  between  them.  But  it  was  contested.  It 
becomes  necessary,  therefore,  to  inquire  whether  his  right  could 
be  defeated  by  reason  of  the  objections  urged  by  the  appellants. 
And  we  are  of  opinion  that  it  could  not.  Ilaviug  been  bom  iu 
the  country,  of  parents  who  were  citizens  domiciliated  here,  not 
having  adhered  to  the  enemy,  or  gone  to  reside  in  the  enemy's 
country  during  the  war;  being  an  infant  when  taken  abroad, 
and  having  a  guardian  previously  appointed  to  represent  him 
during  what  was  intended  at  the  time  to  be  a  temporary  ab- 
sence; having  been  represented  in  his  absence  in  the  assertion 
of  his  rights  of  property  in  judicial  proceedings  by  the  appel- 
lants themselves;  and  having  returned  to  the  country,  and 
asserted  his  rights  of  citizenship  and  property,  as  soon  as  he 
was  of  lawful  age  to  do  so — we  know  of  no  principle  or  adjudi- 
cation upon  which  it  can  be  maintained  that  the  disability  of 
alienage  attached  to  him,  in  respect  to  his  right  of  inheritance 
to  the  land  claimed,  or  by  which  the  appellants,  after  their 
solemn  admission  of  his  right,  can  now  be  heard  to  contro- 
vert it. 

In  1839  the  now  party  appellant  petitioned  the  probate  court 
for  letters  of  guardianship  of  their  now  co-defendant,  repre- 
senting him  as  the  infant  son  and  heir  of  William  Cummings, 
and  as  having  properly  in  the  country  consisting  of  lands,  for 
the  protection  of  which  the  appointment  was  asked,  and  ob« 
tained  an  order  of  court  conferring  the  appointment.  And  as 
late  as  1843  and  1844  they  obtained  administration  of  the  estate 
of  his  father,  William  Cummings,  and  rendered  an  inventory  of 
the  property  of  his  estate,  including  the  land  now  claimed  by  the 
heir.    After  those  repeated  solemn  acts  of  admission ,  it  is  difficult 
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to  ooncem  upon  trfaat  raiaonal  principle  the  appeUants  can  claim 
now  to  be  heard  to  controTert  his  right.  There  is  no  pretense  of 
ignorance  or  mistake  as  to  the  facts  in  which  it  consisted.  And 
though  in  his  absence  &ey  assumed  to  act  and  represent  him 
in  the  courts  of  the  country  for  the  protection  and  preservation 
of  his  rights,  on  his  return  they  allege  that  he  abandoned  the 
oonntiy,  and  that  the  disability  of  alienage  attached  to  him. 
It  might  be  a  sufficient  answer  to  this  to  say  that  a  party  ought 
not  to  be  heard  thus  to  contradict  and  falsify  his  own  solemn 
admissions  and  declarations  made  before  the  judicial  tribunals. 
But  it  may  be  further  observed,  as  respects  the  suggestion  of 
the  abandonment  of  the  country,  that  as  to  the  rights  of  prop- 
erty asserted  in  this  action,  the  appellants  could  derive  no  ben- 
efit from  establishing  the  fact.  For  if  it  be  true,  the  conse- 
quent forfeiture  would  not  accrue  to  the  appellants,  but  to  the 
state.  And  as  respects  the  disability  of  alienage,  there  is  no 
principle  upon  which  it  can  be  maintained,  under  the  circum- 
stances of  the  case,  that  that  disability  attached  to  the  defend- 
ant, in  respect  to  his  right  of  inheritance. 

There  are  other  cases  before  the  court  which  will  require  a 
consideration  of  the  respective  rights  of  these  parties  in  refer- 
ence to  these  and  other  questions  not  arising  upon  the  pleadings 
in  this  case.  In  the  decision  of  those  cases,  the  questions 
involved  may  receive  a  more  particular  examination  and  authori- 
tative decision  than  is  necessary  in  the  decision  of  this  case.  The 
only  right  here  asserted  by  the  defendant  Cummings  is  the  right 
of  inheritance  from  his  father.  That  right  is  fully  established  by 
the^vidence;  and  the  jury,  we  think,  would  have  been  warranted 
by  the  evidence  in  finding  a  verdict  in  his  favor  for  that  part  of 
the  land  claimed  by  him .  Had  they  done  so,  the  plaintiffs  not  ap- 
pealing, we  might  have  reformed  and  affirmed  the  judgment  as  to 
him,  thereby  putting  an  end  to  the  litigation  between  the  defend- 
ants. But  as  the  verdict  will  not  enable  us  to  reform  the  judg- 
ment, and  its  reversal  as  to  the  appellants  will  necessarily  prevent 
its  execution  as  to  their  co-defendant,  it  must  be  reversed  as  to  all 
the  parties  to  it,  and  the  cause  remanded,  in  order  that  the  par- 
ties may  so  amend  their  pleadings  and  proceedings  as  to  present 
for  adjudication  the  rights  they  may  have  respectively  in  the 
subject-matter  of  the  suit,  according  to  the  merite  of  their  respect- 
ive claims,  and  the  case  proceed  to  a  final  judgment,  which  ahaU 
do  justice  to  all,  and  bind  all  the  parties  in  interest  in  the  sab- 
ject-matter  of  the  litigation. 

Beversed  and  remanded. 
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DncLAXAXiOHi  OF  Dbcbabjcd  OwKsa:  See  camb  ooUeeted  in  note  to  Jfarcf 
T.  Stone,  54  Am.  Dec.  741. 

All  Pbbsons  should  bb  Made  Parties  Who  hays  Intkkbst  in  the 
matters  in  dispnte,  or  who  may  be  benefited  or  injured  by  the  decree:  How- 
dl  ▼.  Harvey,  39  Am.  Dec  376,  and  cases  in  note  883;  HerringUm  ▼.  Hub* 
bard,  33  Id.  426;  Thomptiou  v.  Cartwrighty  46  Id.  95.  For  note  on  joinder  of 
defendants  in  equity,  see  Fellaioa  v.  FtUovm,  15  Id.  427. 

In  pARTinoN  Suit,  All  Prbsons  Intebestsd  are  Neoesaart  Parties: 
BaJUerton  v.  ChOea,  54  Am.  Dec.  539;  see  Harman  v.  Kelley,  45  LI.  552. 

As  to  whether  Adverse  Possession  will  Prevent  Suit  for  Parti- 
tion, see  Howey  v.  Ooing$,  54  Am.  Dec.  427,  and  cases  cited  in  note  thereto 
431. 

The  frincopal  case  was  oefed  in  Marah  v.  Weir,  21  Tex.  107,  to  show 
that  the  trustee  of  a  grant  ia  but  an  instrnment  by  which  the  government 
traoAmits  title  to  the  real  grantee.  In  Howard  ▼.  Colqiihoun,  28  Id.  149,  it 
was  dted  to  show  how  dangerous  it  is  to  permit  proof  of  transactions  that 
have  long  since  passed  to  depend  upon  the  frail  memories  of  witnesses  offered 
to  impeach  a  title  apparently  possessed  of  all  the  indicia  of  authority  and 
legal  form.  "Such  testimony,"  the  court  said,  ** should  be  received  with 
much  caution  and  close  scrutiny  at  this  late  date,  when  it  conflicts  with  the 
record  memorials  of  titles  issued  and  perfected  a  quarter  of  a  century  ago.** 
In  Burleson  v.  Burleson^  28  Id.  413,  the  principal  case  was  cited  to  the  point 
that  before  the  interest  of  one  holding  an  equitable  title,  and  not  being  a 
party  to  the  suit,  can  be  noticed  for  any  purpose,  he  most  be  made  a  party, 
or  those  claiming  such  outstanding  equitable  title  must  show  that  they 
owned  it,  or  held  under  it,  or  in  some  way  in  connection  with  it.  The  prin 
cipal  case  was  referred  to  in  Portia  v.  HiU^  30  Tex.  557.  In  ThomoM  v. 
Moore,  46  Id.  434,  and  Summera  v.  Dems,  49  Id.  553,  it  was  cited  to  the  point 
that  one  who  held  under  the  colonisation  law  of  1823  had  the  power  of 
alienation  at  any  time  after  receiving  the  grant,  where  he  had  occupied  and 
cultivated  the  land,  and  had  not  previously  abandoned  the  country.  And  in 
(hdLeU  V.  0*Conner,  54  Id.  416,  it  was  cited  to  show  that  none  but  such  as 
appear  in  some  way  to  be  connected  with,  or  hold  and  claim  under,  the  prior 
equitable  title  can  impeach  a  defective  patent,  or  resist  a  recovery  of  the 
land  by  the  patentee,  by  reason  of  the  superior  eqnity  of  the  prior  locator. 


State  v.  Babbow. 

(14  Tbzas,  170.] 
WHZn  TBXBM    HAS    BBEN    ChAHOE    OF    DOMICILE,    LaW    OW  AoTVAL,    AHB 

VOT  MATRmoiOAL,  DOMICILE  will  govem  as  to  all  futnre  acquisitions 
of  movable  property. 

Pbofkbtt  Aoquirxd  bt  Husband  aitd  Wife  while  Actuallt  in  Tran- 
situ FROM  One  State  to  Another  is  Governed  bt  Law  of  the  state 
wherein  they  take  up  their  residence. 

MoInttbx  v.  Chafpsll,  4  Tex.  187,  Commented  on,  Bzflainxd,  and 
Qualified. 

AsPBAL  from  Gtonzales.    Trial  of  right  of  property  in  a  slave, 
levied  on  as  Samnel  Barrow's  property,  and  claimed  by  his  wife, 
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Elizabeth  Barrow,  as  her  separate  property.  Prior  to  1848 
Barrow  and  his  wife  had  resided  in  Mississippi;  but  in  that  year 
determined  to  move  to  Texas.  While  in  Tennessee,  on  a  visits 
Mrs.  Barrow's  father  gave  her  the  slave  in  controversy,  with  the 
strict  injunction  that  the  property  should  be  for  Mrs.  Barrow's 
separate  and  exclusive  benefit,  and  that  neither  she  nor  her  hus- 
band should  permit  him  to  be  sold,  as  others  had  been  thereto- 
fore given  to  them.  They  took  the  slave  directly  to  Texas,  and 
all  resided  there  until  Barrow's  death.  The  jury  was  instructed 
that  if  they  believed  from  the  evidence  that  at  the  time  the  slave 
was  given  to  Mrs.  Barrow,  in  Tennessee,  it  was  their  fixed  inten- 
tion to  remove  to  Texas,  and  they  did  so  remove  and  take  up 
their  residence  in  Texas,  without  having  stopped  elsewhere,  then 
the  law  of  Texas  would  govern.  Verdict  and  judgment  for 
claimant. 

PhiUips  and  PhiUipa,  for  the  appellant. 

By  Court,  Wheeler,  J.  The  question  to  be  determined  is, 
whether  the  slave  levied  on  as  the  property  of  the  husband  became 
his  in  virtue  of  his  marital  rights,  upon  the  gift  to  the  wife  in 
Tennessee,  according  to  the  laws  of  Tennessee,  or  became  sepa- 
rate property  of  the  wife,  according  to  the  laws  of  this  state;  in 
other  words,  whether  the  acquisition  of  the  property  is  governed 
by  the  laws  of  Tennessee  or  Texas. 

It  does  not  appear  in  what  state  the  marriage  of  the  parties 
was  celebrated.  It  does  appear,  however,  that  they  had  resided 
many  years  in  the  state  of  Mississippi;  and  that  they  had 
abandoned  their  residence  there  with  the  avowed  intention  of 
removing  and  fixing  their  future  residence  in  Texas;  and  were 
actually  in  transitu,  and  only  sojourning  temporarily  on  a  visit 
in  Tennessee  at  the  time  of  receiving  the  gift  to  the  wife.  They 
carried  out  their  original  intention,  continuing  their  journey 
into  and  fixing  their  residence  permanently  in  this  state.  Upon 
the  facts  of  this  case,  it  must,  we  think,  be  held  that  the  laws  of 
this  state,  and  not  those  of  Tennessee,  governed  the  acquisition 
of  the  property.  There  would  be  more  reason  to  hold  that  the 
laws  of  Mississippi  (which,  it  is  in  evidence,  recognize  the  right 
of  separate  properly  in  the  wife,  and  which,  it  might  be  pre- 
sumed, in  the  absence  of  proof  to  the  contrary,  are  the  same  aa 
our  own  laws  upon  the  subject),  rather  than  those  of  Tennessee, 
should  govern  tiie  marital  rights  of  the  parties  in  the  acquisition 
of  this  property,  upon  the  principle  that,  not  having  acquired  a 
domicile  in  Texas,  jTocto  et  animo,  they  still  retained  their  former 
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domicile  in  Mississippi.    For  the  general  rule  in  relation  to 
domioile  is,  that  the  original  domicile  is  not  gone  until  a  new  one 
has  been  actually  acquired:  Stores  Confl.  L.,  sec.  47.    It  is  Teij 
clear  that  they  had  not  acquired  a  domicile  in  Tennessee,  where 
they  were  merely  on  a  visit,  and  while  they  were  actually  in 
tranmlu  to  establish  their  future  residence  in  this  state.     If  they 
still  retained  their  matrimonial  domicile  in  Mississippi,  upon 
the  principle  of  the  case  of  Edringion  v.  Mayfield,  5  Tex.  363,  it 
might  perhaps  be  contended  that  the  gift  took  effect  and  vested 
the  property  in  the  wife  according  to  the  laws  of  that  state. 
That,  however,  is  not  the  view  of  the  law  contended  for  on 
hehalf  of  the  appellant.     It  would  not  support  his  case.    But 
the  doctrine  of  the  3i>aniBh  law,  and  that  which  has  received  the 
sanction  of  the  courts  and  jurists  of  this  country,  is  that  in 
cases  where  there  has  been  a  change  of  domicile,  as  in  the  pres- 
ent, the  law  of  the  actual,  and  not  of  the  matrimonial,  domicile 
will  govern  as  to  all  future  acquisitions  of  movable  property: 
Saul  V.  Ei9  Creditors,  5  Mart.,  N.  S.,  573  [16  Am.  Dec.  212]; 
Stoiy^s  Confl.  L.,  sees.  176, 187.     Property  acquired  after  the 
removal  is  governed  by  the  law  of  the  actual  domicile.     It 
would  seem,  therefore,  that  after  the  removal  of  these  parties 
from  the  place  of  their  former  domicile  in  Mississippi,  the  prop- 
erty acquired  should  be  governed  by  the  law  of  the  domicile 
which  they  had  in  contemplation  at  the  time  of  its  acquisition. 
And  if  we  have  regard  to  the  intention  of  the  parties,  it  must, 
we  think,  be  held  that  the  gift  took  effect  according  to  the  laws 
of  this  state.     From  the  moment  of  quitting  the  place  of  their 
former  residence  in  Mississippi,  the  husband  and  wife  looked  to 
this  state  as  the  place  of  their  future  residence,  and  to  its  laws 
to  govern  their  marital  rights  for  the  future.     Their  acts  and 
declared  intentions  concurred  in  pointing  to  the  laws  of  this 
state  as  those  to  which  they  meant  to  be  subjected  by  their 
future  domicile.    By  them  it  must  be  deemed  they  intended  to 
be  governed  in  their  future  acquisitions.     And  the  donor  made 
the  gift  of  the  properly  to  the  wife  evidenUy  with  the  view  of  its 
being  enjoyed  by  her  in  this  state,  and  of  course  subject  to  the 
influence  of  the  laws  of  this  state.    The  laws  of  this  state,  there- 
fore, must  be  held  to  govern  the  acquisition  of  the  property,  and 
by  our  laws  the  property  in  the  slave,  acquired  by  gift  from  her 
father,  became  separate  property  of  the  wife,  and  as  such  was 
not  subject  to  be  taken  in  execution  for  her  husband's  debts. 
And  this  disposes  of  the  question,  and  requires  an  affirmance  of 
the  judgment  in  this  ^ase. 
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And  here  we  mi^^t  close  this  opiidon.  Bat  the  present  ia 
deemed  a  fit  occasion,  in  connection  with  this  subjecty  to  refer 
to  one  of  our  former  opinions  (not  referred  to  in  argument),  as  to 
the  correctness  of  which  I  am  apprehensive  there  may  be  reason 
to  hesitate,  and  which  may  require  qualification,  in  order  that 
it  may  not  mislead  as  to  the  doctrine  which  the  authorities  assert, 
and  which  it  will  be  proper  for  the  court  to  maintain.  I  refer 
to  the  case  of  Mclniyre  y.  Chappelly  4  Tex.  187.  There  is,  it  is  true, 
no  conflict  between  our  decision  in  that  case  and  the  present. 
There  the  place  of  domicUe  of  both  the  parties  had  been  pre- 
viously in  Tennessee,  and  was  unchanged  at  the  time  of  the 
marriage.  There  was  merely  an  intention  expressed,  but  mani- 
fested by  no  act,  of  removing  to  this  state.  We  considered  the 
case  as  coming  within  the  principle  that  where  the  place  of 
domicile  of  both  parties  is  the  same  with  that  of  the  contract 
and  the  celebration  of  the  marriage,  the  place  of  celebration  ia 
the  matrimonial  domicile :  Story's  Confl.  L. ,  sec.  192.  And  I  am 
not  authorized  to  say  that  the  court  is  not  satisfied  with  that  de« 
cision,  or  would  not  apply  the  same  rule  to  a  case  similar  in  aU 
its  circumstances.  But  I  am  constrained  to  say  that  subsequent 
examination  of  the  subject,  though  less  thorough  than  I  should 
desire  before  expressing  a  decided  opinion,  has  caused  me  tc 
feel  less  confident  in  the  correctness  of  the  decision  than  when 
it  was  made.  It  is  to  be  regretted  that  our  means  of  investigat- 
ing the  subject,  and  forming  a  correct  judgment,  were  at  the 
time  so  very  limited.  Had  we  had  access  to  authorities  which 
have  since  come  to  our  notice  (and  we  referred  to  all  that  were 
at  that  time  accessible),  if  the  decision  had  not  been  different, 
the  language  of  the  opinion,  at  least,  might  have  received  soma 
qualification.  In  one  of  the  cases  there  cited.  Ford's  Curaior  v. 
Ford,  2  Mart.,  N.  S.,  574  [14  Am.  Dec.  201],  the  court,  it  is  true, 
held  this  language:  *^  We  think  it  may  be  safely  laid  down  as  a 
principle,  that  the  matrimonial  rights  of  a  wife,  who,  as  in  the 
present  case,  marries  with  the  intention  of  an  instant  removal 
for  residence  in  another  state,  are  to  be  regulated  by  the  laws  of 
her  intended  domicile,  when  no  marriage  contract  is  made,  or 
one  without  any  provision  in  this  respect."  But  the  court  in 
that  case  rested  their  decision  in  no  small  degree,  if  not  mainly, 
on  the  fact  that  the  husband's  domicile,  being  at  the  time  estab- 
lished in  Louisiana,  upon  general  principles  drew  to  it  that  of 
his  wife;  because  the  wife,  who  by  her  marriage  '*  follows  the 
husband's  domicile,  is  presumed  to  have  had  in  view  the  law  of 
that  domicile  which  by  the  marriage  is  to  become  hers.     The 
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general  rale,"  iihe  court  Baid,  *'  is  to  attend  to  the  law  of  the 
huBband's  domicile  rather  than  that  of  the  place  in  which  the 
contract  is  entered  into." 

But  in  repeated  decisions  since  made  by  the  same  court,  the  gen- 
eral principle  asserted  in  the  extract  from  the  opinion  first  aboYe 
given  has  been  referred  to  and  adopted  as  affording  the  rnle  of 
decision.  Thns,  in  AUen  y.  Allen,  6  Bob.  (La.)  104  [39  Am.  Dec. 
553] ,  the  court  say : ' '  The  rights  of  spouses  are  not  to  be  regulated 
by  the  laws  of  the  state  in  which  the  marriage  is  celebrated, 
when  it  appears  that  they  immediately  intended  to  remove  and  fix 
their  residence  in  another  country."  But  after  searching  in  the 
acts  of  the  parties  for  the  evidence  of  their  intention,  appar- 
ently without  being  able  to  come  to  a  very  satisfactory  conclu- 
sion upon  that  point,  the  case  was  decided  upon  a  different 
ground.  Again,  in  Bauih  v.  Box/^h,  9  Id.  224  [41  Am.  Dec.  326], 
the  court  reassert  the  same  principle,  thus:  ''According  to  the 
weU-settled  doctrine  of  the  law,  if  the  parties  contracted  mar- 
riage with  the  bona  fide  intention  of  making  Louisiana  the  place 
of  their  common  or  matrimonial  residence,  and  in  pursuance  of 
that  intention  did,  within  a  reasonable  time,  become  domicil- 
iated in  this  state,  then  the  property  belonging  to  the  wife 
before  maniage,  and  received  l^  the  husband  afterwards,  or  at 
the  time,  remained  her  separate  estate,  according  to  the  laws  of 
Louisiana."  The  husband's  residence  was  in  Louisiana  at  and 
before  the  marriage,  and  shortly  after  the  parties  removed  to 
and  resided  in  that  state.  Again,  in  Fisher  v.  Fisher,  2  La. 
Ann.  774,  the  court  reassert  the  same  principle  in  the  same  lan- 
guage, and  add:  "  The  principle  is  well  settled  that  the  matri- 
monial rights  of  a  wife,  who  marries  with  the  intention  of  re- 
moving to  another  state,  must  be  governed  by  the  law  of  her 
intended  domicile."  The  husband  was  at  the  time  a  citizen  of 
Louisiana,  married  in  Nashville,  Tennessee,  intending  to  reside 
with  his  wife  in  Louisiana,  and  after  a  time  did  return  and 
reside  with  his  wife  in  the  latter  state.  And  again,  in  Walker 
T.  Duverger,  Id.  569,  of  a  marriage  which  had  been  celebrated 
in  another  state,  the  court  said:  "We  have  no  hesitation  in 
holding  that  under  the  facts  above  stated  [those  evidencing  the 
intention  of  the  parties  to  make  Louisiana  the  place  of  their 
residence],  the  rights  of  Mrs.  Wharton  with  reference  to  the 
slaves  were  controlled  by  the  law  of  Louisiana,  the  matrimonial 
domicile  which  they  contemplated  at  the  time  of  the  marriage, 
and  whidi  they  actually  adopted  within  a  reasonable  time." 
Cn  this  case,  also,  the  husband  resided  in  Louisiana  at  the  time 
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of  the  marriage,  and  after  a  summer  excursion  to  the  north, 
returned  with  his  wife  to  Louisiana,  where  thej  afterwards 
resided.    And  see  Hayden  v.  NuU,  Id.  67. 

In  all  these  cases  the  court  refer  to  their  former  opinion  in  the 
case  of  JFbrcTs  Curator  v.  Ford,  2  Mart.,  N.  S.,  574  [14  Am.  Dec. 
201];  and  in  all  of  them,  also  (except,  perhaps,  the  case  of  Allet^ 
▼.  Alien,  6  Bob.  (La.)  104  [39  Am.  Dec.  553],  where  the  decis- 
ion was  upon  a  different  ground),  as  in  that  case,  the  domicile 
of  the  husband  was  in  Louisiana  at  the  time  of  the  celebration 
of  the  marriage.  But  in  the  latter  cases  the  decision  is  not 
placed  upon  that  ground,  and  that  circumstance  is  adverted  to 
only  as  affording  evidence  of  the  intention  of  the  parties  to  the 
nuptial  contract  to  establish  their  residence  in  Louisiana.  From 
the  language  of  the  court  in  these  cases,  it  is  certainly  plainly 
inferable  that  they  would  apply  the  principle  that  the  intention 
of  the  parties  will  determine  what  is  to  be  considered  the  matri- 
monial domicile;  at  least,  in  all  cases  where  one  of  them  had  a 
residence  in  Louisiana  at  the  time,  or  where  their  acts,  ante- 
cedent to  the  time  of  celebration  of  the  marriage,  evidenced  an 
intention  to  fix  their  future  residence  in  that  state;  if  not  also 
to  all  cases  where  such  was  their  intention  at  the  time,  however 
evidenced,  and  such  intention  was  carried  into  effect  within  a 
reasonable  time  thereafter;  upon  the  principle,  it  would  seem, 
that  the  law  of  the  place  where  the  contract  is  to  be  performed, 
in  this  as  in  other  cases  of  contracts,  or  the  law  of  the  place 
which  the  parties  are  supposed  to  have  had  in  contemplation  at 
the  time  of  contracting  the  marriage,  and  to  which  they  intended 
to  be  subjected  by  their  future  domicile,  is  to  govern  the  inter- 
pretation of  the  contract,  and  to  determine  the  rights  of  the 
parties  under  it.  It  is  to  be  observed,  however,  that  it  will  be 
seen,  by  consulting  the  opinions  of  the  court  in  the  cases  which 
have  come  to  our  notice  and  are  referred  to,  that  the  court  have 
sought  for  and  found  the  evidence  of  intention  on  which  they 
have  decided,  in  acts  of  one  or  both  of  the  parties,  antecedent 
to  the  marriage,  and  other  than  the  after  removal  to  the  place 
of  the  intended  domicile.  It  remains  to  be  seen  whether  they 
will  apply  the  principle  to  a  case  where  the  place  of  domicile  of 
both  the  parties  was  the  same  as  that  of  the  celebration  of  the 
marriage,  and  there  was  but  the  declaration  of  an  intention  to 
fix  their  domicile  in  another  state,  at  some  future  time,  which 
was  carried  into  effect. 

The  following  is  the  result  of  the  authorities  examined  by 
Stoxy.  as  stated  in  his  Conflict  of  Laws:  **  Where  the  place  of 
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domicile  of  both  parties  is  the  same  with  that  of  the  contract 
and  celebration  of  the  marriage,  no  difSouliy  can  arise.  The 
place  of  celebration  is  clearly,  then,  the  matrimonial  domicile. 
But  let  ns  suppose  that  neither  of  the  parties  has  a  domicile  in 
the  place  where  the  marriage  is  celebrated,  but  it  is  a  mar- 
riage in  transitu,  or  during  a  temporary  residence,  or  on  a  jour- 
ney made  for  that  sole  purpose,  animo  reveriendi:  what  is  then 
to  be  deemed  the  matrimonial  domicile  ?  The  principle  main- 
tained by  foreign  jurists  in  such  cases  is,  that  with  reference  to 
personal  rights  and  rights  of  property,  the  actual  or  intended 
domicile  of  the  parties  is  to  be  deemed  the  true  matrimonial 
domicile;  or,  to  express  the  doctrine  in  a  still  more  general  form, 
they  hold  that  the  law  of  the  place  where,  at  the  time  of  the 
marriage,  the  parties  intended  to  fix  their  domicile  is  to  govern 
all  the  rights  resulting  from  the  marriage.  Hence  they  would 
answer  the  question  proposed,  that  in  such  a  case  the  law  of  the 
actual  domicile  of  the  parties  is  to  govern,  and  not  the  place  of 
the  marriage  in  transitu. 

"But  suppose  a  man  domiciled  in  Massachusetts  should 
marry  a  lady  domiciled  in  Louisiana,  what  is  then  to  be  deemed 
the  matrimonial  domicile?  Foreign  jurists  would  answer  that 
it  is  the  domicile  of  the  husband,  if  the  intention  of  the  parties 
is  to  fix  their  residence  there;  and  of  the  wife,  if  the  intention 
is  to  fix  their  residence  there;  and  if  the  residence  is  intended 
to  be  in  some  other  place,  as  in  New  York,  then  the  matri- 
monial domicile  would  be  in  New  York:"  Stoiy's  Confl.  L., 
sees.  192-194.  After  citing  the  authority  of  foreign  jurists 
and  decisions  of  the  courts  in  this  country,  and  quoting  with 
approbation  the  language  of  the  supreme  court  of  Louisiana,  in 
Ford's  Curator  v.  Ford,  2  Mart.,  N.  S.,  574  [14  Am.  Dec.  201), 
which  we  have  quoted  above,  the  learned  commentator  con- 
cludes: **  Under  these  circumstances,  where  there  is  such  a  gen- 
eral consent  of  foreign  jurists  to  the  doctrine  thus  recognized  in 
America,  it  is  not,  perhaps,  too  much  to  affirm  that  a  contrary 
doctrine  will  scarcely  hereafter  be  established;  for  in  England, 
as  well  as  in  America,  in  the  interpretation  of  other  contracts, 
the  law  of  the  place  where  they  are  to  be  performed  has  been 
held  to  govern.  Treated,  therefore,  as  a  matter  of  tacit  matri- 
monial contract  (if  it  can  be  so  treated),  there  is  the  rule  of 
analogy  to  govern  it.  And  treated  as  a  matter  to  be  governed 
by  the  municipal  law  to  which  the  parties  were,  or  meant  to  be, 
subjected  by  their  future  domicile,  the  doctrine  seems  equally 
capable  of  a  solid  vindication:''  Story's  Confl.  L.,  sec.  199. 
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Bat  in  none  of  the  instances  given  or  cases  cited  in  illxis- 
liation  of  the  doctrine^  it  is  observed,  was  the  place  of  domicile 
of  both  the  parties  to  the  contract  the  same  as  that  of  the  oele- 
bration  of  the  marriage,  and  the  intention  to  fix  their  domicile 
deewhere  was  evidenced  only  by  their  declarations.  In  all  the 
instances  given,  either  but  one  or  neither  of  them  had  their 
domicile  in  the  place  where  the  marriage  was  celebrated;  but  it 
was  a  marriage  when  the  parties  were  ''  in  transitu^  or  during  a 
temporary  residence,  or  on  a  journey  made  for  that  sole  purpose, 
animo  revertendf  Yet  it  must  be  admitted  that  the  principles 
maintained  would  seem  to  apply  equally  to  a  mairiage  contracted 
and  celebrated  in  the  place  of  the  domicile  of  both  parties,  if  with 
the  intention  of  immediately  fixing  their  domicile  in  another 
atate,  which  intention  was  carried  into  effeot,  however  that  in- 
tention may  have  been  ascertained  or  made  known. 

In  a  state  which  is  constantly  receiving  accessions  to  its  pop- 
ulation from  states  where  the  common  law,  with  various  modifi- 
cations, affords  the  rule  of  decision  in  relation  to  marital  rights, 
the  question  when,  and  under  what  drcumstances,  property 
owned  by  the  wife  before  marriage,  or  acquired  by  gift,  devise, 
or  descent  afterwards,  and  before  her  removal  into  this  state,  re- 
mains her  separate  property;  and  how  far,  and  in  what  cases, 
the  rights  of  persons  marrying  in  other  states,  as  to  property 
acquired  by  them  before  their  emigration,  are  to  be  governed  by 
our  laws,  becomes  of  great  importance.  The  present  is  not  ii 
a  favorable  moment  for  as  full  an  investigation  and  ezaminatioii 
of  the  subject  as  its  importance  demands,  or  as  would  be  desir- 
able before  a  final  decision  of  the  question.  But  we  hav«) 
thought  it  proper  to  advert  to  the  subject  and  make  these  refer- 
ences at  this  time,  in  order  that,  if  in  a  former  opinion  we  havia 
fallen  into  error,  examination  may  be  induced  which  shall  elicit 
the  true  doctrine,  and  we  may  be  enabled  to  avail  ourselves  of 
the  earliest  occasion  which  may  be  afforded  of  correcting  the 
error. 

We  axe  of  opinion  that  the  court  did  not  err  in  its  judgment 
in  this  case,  and  that  it  be  affirmed. 

Judgment  affirmed. 

Ow  DoMiciLB  AKD  Chakgs  THEKBor:  See  Lwory  v.  Btadhift  89  Am.  Dea 
142,  and  cases  collected  in  note  thereto  148;  BwJcnam  v.  Thompmm^  61  Id. 
237;  HairsUm  y.  HairtUm,  Id.  630. 

AoQUismoNs   OF   PxBSONAL   Pbopbbtt  bt  Husband  and  Witb  ARa 

QOVEBHED  BT  LaW8  OF  COUNTBT  INTO  WhICH  TheT  ImTEMB   TO    RXMOVa 

limxBiAXBLT,  and  not  by  thoee  of  the  country  in  which  their  marrisge  U 
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edelmted:  AUen  t.  Alkn,  39  Am.  Deo.  053,  and  note  550;  Bonih  r.  Routk, 
41  Id.  328h  and  note  oontiiiiiiig  eoUeoted  oesee  32B;  Swco&Baion  t^Paekwood, 
Id.  341,  aad  note  348;  8.  C,  43  Id.  230;  Sch^/krOng  ▼.  JZic^iimr,  02  Id.  281^ 
and  note  284.  Bat  see  Do§a  ▼.  Campbell,  54  Id.  198»  for  rnle  that  the  lexloei 
comiraehu  mnst  gOTern,  whether  statutes  regulating  their  rights  of  property  in 
the  state  from  which  they  removed  be  reid  or  personal  in  their  character. 
That  legal  sites  of  pertonalty  follows  domioile  of  owner,  see  Speed  y.  May,  M 
Abu  Deo.  640;  teia  ▼.  JSbloa,  58  Id.  746;  Aver^  v.  Amrp^  9^1L  blM. 


Mebbtpebld  v.  Willsoh. 

[14  Tjekas,  nk,] 

Aonov  TOR  MovjBT  Had  and  Ebceivkd  could  be  liAorrAiraD  bt  Plazvt- 
jww  to  recover  money  paid  by  him,  in  considemtion  of  defendant's 
agreement  to  convey  to  plaintiff  his  certain  head-right  certificate  tn 
Peters's  colony,  at  a  time  when  such  certificate  was  not  asaigaaUe. 

Pbaitzb  roB  GxNBBAL  Bbubf  is  SumonaiT  to  Enablb  Coubt  to  Avaom 
Apfbopbiate  RxLiBPy  in  an  action  for  money  had  and  received. 

Ebbob  from  Ellis.     The  facts  are  slated  in  the  opinioxL 

B,  W,  Stoney  for  the  plaintiff  in  error. 

G.  F,  Moore,  for  the  defendant  in  error. 

By  Court,  Wheeler,  J.  The  case  made  by  the  petition  is, 
that  the  plaintiff  paid  the  defendant  a  certain  sum  of  money,  in 
consideration  that  he  wotdd  transfer  to  him  his  certificate  as  a 
colonist  in  Petersi's  colony,  or  procure  for  him  a  colonist's  head- 
right  certificate;  that  the  defendant  had  failed  to  perform  his 
contract,  and  that  he  had  in  fact  no  right  to  convey  or  transfer; 
and  that  he  had  fraudulently  obtained  from  the  plaintiff  a  cer- 
tain sum  of  money,  the  sum  paid  for  the  certificate. 

The  defendant  appears  to  have  contracted  to  do  an  act  which 
he  did  not  possess  the  legal  capacity  to  perform,  certificates  of 
the  class  which  he  contracted  to  transfer,  or  procure,  not  being 
assignable:  Hart.  Dig.,  art.  2241.  The  plaintiff  could  not  en- 
force specific  performance  of  the  contract,  it  is  veiy  clear.  But 
he  was  entitled  to  recover  back  the  money  he  had  advanced 
upon  the  contract,  upon  the  equitable  principle  on  which  the 
common-law  action  for  money  had  and  received  was  maintained; 
that  is,  that  where  one  person  has  received  money  of  another, 
which  in  honesty  and  good  conscience  he  cannot  retain,  an  ac- 
tion will  lie  by  the  party  entitled  to  recover  it  back;  or,  as  it 
has  been  expressed,  in  conformity  with  Lord  Mansfield's  view 
of  the  equitable  nature  of  the  action  for  money  had  and  received. 


118  Moore  v.  Hillebrant.  [Tezaa, 

**  when  money  is  dne  ex  cequo  ei  bono,  it  may  be  recovered  in  an 
action  of  assumpsU"  for  money  had  and  received:  Moses  v.  Mac- 
ferlan,  2  Burr.  1005, 1012;  Smith  v.  Jones,  6  Jur.  283,  284;  Chit. 
Gont.  522.  It  is  upon  this  principle  that  money  obtained  by 
fraud  is  recoverable  in  an  action  for  money  had  and  received: 
Id.  548.  **And  so,  when  money  has  been  paid  as  a  considera- 
tion for  doing  some  act  for  the  use  of  the  plaintiff,  and  it  ap- 
pears that  the  defendant  has  undertaken  what  he  could  not  per- 
form, and  has  thus  imposed  on  the  plaintiff,  the  latter  may  at 
once  sue  the  defendant  for  such  money,  although  it  was  agreed 
that  it  should  be  paid  at  a  future  time,  in  case  of  the  defendant 
failing  to  do  what  he  had  undertaken:"  Id.  548,  549;  Hogan  v. 
Shee,  2  Esp.  522.  Here  the  money  had  been  paid  as  a  con- 
sideration for  doing  an  act  for  the  use  of  the  plaintiff,  which  the 
defendant  could  not  perform.  The  contract  was  doubtless  made 
in  ignorance  of  the  defendant's  legal  inability  to  perform  the  act. 
But  when  it  was  ascertained,  the  defendant  was  bound  in  equity 
and  good  conscience  to  refund  the  consideration  money  he  had 
received.  It  was  a  fraud  upon  the  plaintiff  to  retain  it;  and  the 
plaintiff  was  entitled  to  his  action  to  recover  back  the  money, 
either  as  money  obtained  by  fraud,  or  as  the  consideration  paid 
for  doing  an  act  for  the  use  of  the  plaintiff  which  the  defendant 
could  not  perform. 

The  petition  discloses  a  right  of  action  to  recover  back  the 
money  paid  for  the  certificate;  and  the  prayer  for  general  relief 
is  sufficient  to  enable  the  court  to  afford  the  appropriate  relief. 
The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Eeversed  and  remanded. 

Monet  Paid  upon  Consideration  Which  Fails  ia  recoyerable  as  money 
had  and  received:  See  note  to  Wella  v.  Brigham,  62  Am.  Dea  700,  oontaining 
many  cases  on  the  subject;  and  note  to  Joknaon  v.  Evans,  50  Id.  679. 

Prayrb  fob  General  Relief  entitles  one  to  such  relief  as  the  facts  of  his 
case  will  warrant:  See  CoUon  v.  Boss,  22  Am.  Dec.  652;  Teas  v.  JlicDomald^ 
ante,  p.  65. 


Moore  v.  Hillebrant. 

[14  TxxAB,  312.] 

Administratob  or  Executob  cannot  Charge  Estate  He  Riprsssrtb  bt 
Acknowledgment  of  Debt  Babred  hy  statute  of  limitations. 

Approval  of  Claim  bt  Pbobate  Coubt,  afteb  its  Allowance  bt  Bxsc- 
utob  ob  Admikistbatob,  is  Quasi  Judgment  which  cannot  sabae- 
quently  be  set  aside  by  the  probate  court,  or  reviewed  in  another  oonrl 
onappeaL 
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To  SkT  aside  JUDGIBRT  OF  PBOBATB  GoUSr  APPBOVXKO  ClAIM  BaBBID  BT 

Statutb  of  Ldcitations  before  its  allowanoe  and  approval,  indepeDdent 
proceedings  mnst  be  institated  within  a  reasonable  time  in  the  district 
oonrt. 
CouBT  TO  Which  Appbal  n  Taken  gahkot  Take  Coovizahcb  of  Subject- 
MATTER  if  court  whencc  appeal  was  taken  had  no  power  over  it 

Appeal  from  Houston.  The  opinion  states  the  material  taots; 
bat  it  nowhere  appears  at  whose  saggestion  the  heirs  of  Barton 
were  made  parties. 

G.  F,  Moore^  for  the  appellant. 
Yoakum  and  Taylor y  for  the  appellees. 

By  Court,  Lipscomb,  J.  HiUebrant  had  a  daam  against  the 
estate  of  J.  W.  Burton,  deceased;  he  presented  it  to  the  admin- 
istrator of  Burton,  Green;  it  was  allowed,  and  on  the  first  day 
of  March,  a.  d.  1844,  it  was  approved  by  the  probate  judge. 
Subsequently,  one  Jasper  was  appointed  administrator  de  honu 
i\on  of  the  estate  of  Burton;  and  on  the  sixteenth  day  of  October, 
A.  D.  1848,  HiUebrant  filed  his  petition  with  the  probate  judge, 
Betting  forth  his  claim,  its  allowance  and  approval  by  the  pro- 
bate judge,  its  being  ranked  among  the  acknowledged  debts  of 
the  succession,  the  failure  of  the  administrator  to  pay  it,  and 
that  he  had  paid  other  debts  not  of  a  superior  rank  to  it;  prayed 
the  administrator  be  required  to  make  an  exhibit  of  the  condition 
of  the  estate,  and  for  an  order  of  sale  of  a  portion  of  the  lands 
belonging  to  the  said  estate  to  pay  the  whole  amount  of  the  claim, 
or  if  the  estate  was  not  able  to  pay  the  whole,  that  he  should  be 
paid  his  proportion  out  of  the  assets  of  the  estate.  The  adminis- 
trator filed  an  answer,  asking  time  to  make  his  return.  There  was 
an  order  of  sale,  from  which  the  administrator  appealed  to  the  dis- 
trict court.  Before  the  appeal  was  decided,  Jasper,  the  admin- 
istrator de  bonis  non^  was  removed,  and  Miller  was  appointed  in 
his  place.  Afterwards,  on  a  suggestion  of  the  court  that  the  in- 
fant heirs  of  Burton  were  interested  in  the  appeal,  Moore  was  ap- 
pointed guardian  ad  liiem  to  the  infant  heirs.  He,  on  the  tenth 
of  March,  1853,  filed  an  answer,  alleging  that  the  claim  of  the 
petitioner  HiUebrant  had  been  acknowledged  and  approved 
after  it  was  barred  by  the  statute  of  limitations,  and  praying 
that  the  aUowance  of  the  same  be  set  aside  or  annulled.  To 
this  answer  HiUebrant  demurred,  and  his  demurrer  was  sus- 
tained and  the  petition  dismissed.  The  guardian  sued  out  a 
writ  of  error  to  reverse  the  judgment  of  the  district  court  dis- 
missing the  appeal. 
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We  hare  lepeatedly  decided  that  the  appro^  of  a  daim  by 
the  pxoliate  court,  after  it  was  allowed  by  tibe  eizeeutor  or 
adminiBtrator,  is  a  quasi  judgment,  which  cannot,  at  a  subse- 
quent term,  be  set  aside  by  the  probate  court:  See  Swenson  t. 
Walker^a  Adm'r,  8  Tex.  93;  NeiU  v.  Hodge,  5  Id.  490;  Tbliver  v. 
EubbeU,  6  Id.  166;  Mnletj  v.  Carothers,  9  Id.  517  [60  Am.  Dec. 
179];  JtTMstn  Adm'r  t.  Underwood,  11  Id.  116.  The  probate 
court  could  not  review  its  decision,  nor  could  it  be  revised  by 
the  district  court  when  carried  into  that  court  by  an  appeal; 
because  if  the  court  whence  the  appeal  is  taken  cannot  be 
cognizant  of  the  subject-matter,  the  court  to  which  the  appeal 
is  taken  cannot:  SeeAvIanierY.  The  Ghvemor,  1  Id.  653. 

There  can  be  no  doubt,  at  this  day,  that  an  administrator  or 
an  executor  cannot  charge  the  estate  he  represents  by  the 
acknowledgment  of  a  debt  barred  by  the  statute  of  limitations: 
See  Moor^s  Adm*r  t.  Hardiaon,  10  Tex.  467.  But  to  set  aside  a*^ 
judgment  of  the  probate  court  approving  such  allowance,  pro- 
ceedings for  that  purpose  must  be  instituted  in  the  district 
court:  See  Jonesfz  AdnCr  v.  Undenoood,  supra.  If  the  guar- 
dian had  commenced  proceedings  in  the  district  court,  and 
showed  the  fact  that  the  claim  was  barred  before  its  allowance 
and  approval,  there  can  be  no  question  but  the  claim  would 
have  been  set  aside  and  annulled,  if  the  suit  for  that  purpose 
was  brought  in  time.  After  a  long  delay  it  would  not  be  inquired 
into,  because  the  debt  may  have  been  valid,  and  not  barred,  by 
reason  of  some  one  of  the  exceptions  in  the  statute  of  limita- 
tions, the  evidence  of  which  may  have  been  lost  by  lapse  of 
time;  hence  a  court  of  equity  would  not  be  disposed  to  disturb 
the  judgment,  nor  would  our  district  court,  governed  by  princi- 
ples of  equity.  We  do  not  say  whether  the  lapse  of  time  is  so 
great  in  this  case  as  to  cut  off  the  inquiry  whether  it  was  a  valid 
debt  against  the  estate  when  allowed  and  approved,  because 
that  question  is  not  before  us.  We  believe  that  the  main  ques- 
tion presented  in  this  case  has  been  so  well  settled  by  the  cases 
referred  to  as  to  render  any  further  discussion  unnecessazy  •  The 
judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

Powsa  OF  SxxovToa  oa  Apkinishultob  to  Bivivb  Debt  Dttx  ntoM 
Deoxdbnt,  and  which  was  barred  by  the  statate  of  limitations  in  his  lif a^time: 
See  note  to  Brigg$  v.  Starke,  12  Am.  Deo.  650,  discussing  the  decisions,  which 
are  not  nniform  on  the  subject.  That  saoh  case  will  not  be  tsken  oat  of  the 
statate,  see  Peek  v.  Bo^^ord,  IS  Id.  92;  Clark  v.  dark,  86  Id.  676;  Hender- 
mm  V.  Ilaiey,  40  Id.  41. 
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AmAL  CovRM  No  JxnjBDKomm  vbat  vowb  vat  Bnoiro  to  Comr  a 
Qiro:  Horan  ▼.  Wakmiberyer,  58  Am.  Dm.  145,  mkI  eoUsoted  mam  in  note 
to  nme  1 A 

Tax  ntiNOEPAL  cask  was  crrxD  in  CHddingB  v.  Steek,  28  Tex.  758,  to  tha 
point  that  proceedingB  in  the  dirtriot  court  to  set  aside  qwui  Jndgmenti,  sach 
as  allowed  and  approved  eUdma  againat  the  estates  of  dei^sdents,  like  any 
other  judgments,  mnst  be  institated  within  a  reasonable  time  after  the  rendi« 
tion  of  the  judgment  or  approval  of  the  daim.  In  SrnUk  v,  Downes,  40  Id. 
60,  it  was  cited  to  the  point  that  qwui  judgments  cannot  be  reviewed  in  the 
district  court  in  an  incidental  or  oollateral  proceeding,  and  can  only  be  in- 
quired into  or  set  aside  and  annulled  by  a  direct  proceeding  or  suit  instituted 
for  that  purpose.  In  Cannon  v.  Mctkuud,  48  Id.  309,  it  was  cited  to  the 
point  that  the  sufficiency  of  affidavits  is  settled  by  the  allowance  and  ap- 
proval of  the  claim.  Where  an  objection  was  made  to  the  affidavit  proving 
up  notes  for  allowance  and  approval  by  a  person  not  a  party  to  them,  nor 
representing  himself  in  the  affidavit  to  be  an  agent  of  the  party,  it  was  said 
that  the  allowance  and  approval,  being  in  the  nature  of  a  judgment  estab- 
lishing the  notes  as  a  valid  claim  against  the  estate,  precludes  the  considera- 
tion of  that  question  now,  otherwise  than  by  a  direct  proceeding  to  set  aside 
the  approval:  Id.  In  Swan  t.  HouBtj  50  Id.  653,  it  was  cited  to  the  point 
that  an  approved  claim  becomes  a  qvuuH  judgment;  '*  and,"  say  the  court, 
**  though  its  allowance  and  approval  may  be  the  result  of  accident,  mistake, 
fff  fraud,  still  it  is  conclusive  until  annulled  or  set  aside  by  decree  of  a  court 
having  jurisdiction  to  make  such  order.  This  could  only  be  done,  as  has 
been  repeatedly  held  by  this  court,  by  a  suit  for  this  purpose  in  the  district 
court;  but  not  even  in  that  court  in  a  case  taken  there  by  appeal  from  the 
county  court."  In  C(mt  v.  Crum,  52  Id.  351,  it  was  cited  to  the  point  that 
although,  as  a  general  rule,  an  administrator  cannot  revive  a  claim  against  an 
estate  which  is  barred  by  the  statute,  yet  if  his  allowance  has  received  the 
judicial  sanction  of  the  approval  of  the  county  judge,  this,  under  repeated 
decisions  of  this  court,  will  make  it  such  a  qwuti  judgment  that  the  presump- 
tion will  be  indulged  that  the  holder  of  the  claim  was  within  some  of  the  ex- 
ceptions which  would  prevent  the  bar  of  the  statute. 

Effect  of  Allowance  of  Claim  against  Estate — ^When  and  aoainst 
Whom  Cokolustvs. — These  questions  will  be  discussed  without  considering 
what  constitutes  a  claim,  and  without  treating  of  the  effect  of  final  settle- 
ments of  administrators  and  executors,  or  the  effect  of  judgments  against 
executors  or  administrators  in  actions  for  the  direct  enforcement  of  claims. 
But  with  respect  to  such  judgments,  it  has  been  decided  in  Califoniia  that  a 
judgment  against  an  administrator  is  little,  if  any,  better  than  an  allowance 
by  him  and  approval  by  the  probate  judge:  WdU^  Fargo  ds  Co,  v.  Robinson, 
13  CaL  143;  and  that  tiie  effect  is  only  to  establish  the  claim  in  the  same 
manner  as  if  it  had  been  allowed  by  the  executor  or  administrator  and  pro- 
bate judge:  Fallon  v.  BuUer,  21  Id.  30.  It  may  be  incidentally  mentioned 
that  in  the  states  where  the  subject  of  this  note  has  received  the  most  atten- 
tion from  judges  of  the  law,  the  probate  laws  for  the  settlement  of  the  estates 
of  deceased  persons  assume  to  be  a  complete  system,  and  as  such,  to  afford 
a  mode  of  proceeding  applicable  in  all  cases:  Andey  v.  Baker,  14  Tex.  607; 
S.  C,  post,  p.  136.  The  probate  system  of  CaJlfomia  is  derived  mainly 
from  that  of  Texas,  and  in  most  respects  is  identical  with  it:  Estate  oj 
Schroeder,  46  GaL  319.  The  probate  courts  of  Missouri  are  courts  of  record, 
and  their  jurisdiction  of  the  administration  of  the  estates  of  deceased  persons 
IS  general,  exdusiva,  and  original,  and  whilst  any  action  on  subjects  not 
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oommitted  to  their  jnrtsdlction  is  of  no  force  or  validity,  their  Action  on 
these  sabjects  is  entitled  to  the  same  weight  as  that  of  any  other  court 
of  record,  and  is  conclusive  in  all  collateral  proceedingiB:  Johruon  v.  Beaft- 
ley,  65  Mo.  255.  In  Georgia  the  courts  of  ordinary  are  clothed  with 
general  jurisdiction  over  testate  and  intestate  estates,  and  their  judg- 
mente  are  conclusive  and  binding  on  every  other  court  until  reversed, 
and  cannot  be  collaterally  impeached,  however  erroneous  and  irregular: 
Tucker  v.  Harris,  13  Ga.  1;  S.  C,  58  Am.  Dec.  488;  and  in  Delaware  the 
decree  of  the  orphans*  court  as  to  every  point  neceasary  to  be  decided  upon 
is  conclusive:  Roach  v.  Martin's  Lessee,  1  Harr.  (Del.)  548;  S.  C,  27  Am.  Dec. 
746.  A  leading  case  on  the  jurisdiction  of  surrogates'  courto  in  New  York  is 
that  of  Boderigas  v.  East  River  Saving  ListUution,  03  N.  Y.  460;  S.  C,  20  Am. 
Hep.  555;  see  also  Rose  v.  Lewis,  3  Lans.  320.  For  other  case«  relating  to 
jurisdiction  of  probate  courts,  see  cases  cited  in  notes  to  Tucker  v.  Harris^ 
^  Am.  Dec.  503. 

1.  Allowance  of  Claim  w  a  Judicial  Act,  and  Amounts  to  a  Quom  Judgment. 
The  probate  judge's  approval  of  an  account,  after  it  has  been  admitted  by  the 
administrator,  u  a  judicial  act:  NeUl  v.  Hodge,  5  Tex.  489;  Finley  v.  Carothera, 
0  Id.  518;  S.  C,  60  Am.  Dec.  179;  BeckeU  v.  Stlover,  7  Oal.  239;  EstaJte  oj 
Cook,  14  Id.  130;  and  not  a  ministerial  one:  CossiU  v.  Biscoe,  12  Ark.  97;  be- 
cause it  is  in  effect  the  determination  of  a  matter  of  right  dependent  upon 
matters  of  fact,  which  is  of  the  essence  of  the  exercise  of  judicial  powers:  Id. 
So  with  commissioners  on  the  estate  of  a  deceased  person;  though  they  are  not 
A  "court"  in  the  constitutional  sense,  yet  they  act  judicially  in  passing  ou 
claims:  Clark  v.  Davis,  32  Mich.  157;  Shurbon  v.  Hooper,  40  Id.  503;  and 
these  judicial  determinations  cannot  be  impeached  collaterally,  except  for 
fraud:  Shoemaker  v.  Brown,  10  Kan.  383;  State  v.  Ramsey  Co.  Probale  Courts 
25  Minn.  25.  This  allowance  and  approval  of  claims  is  a  guost  judgment,  and 
has  the  force  and  effect  of  a  judgment:  See  cases  above  cited,  and  Swenaon  v. 
Walker's  AdmW,  3  Tex.  96;  Weaihered  v.  SmUh,  9  Id.  626;  S.  C,  60  Am.  Dec 
186;  J(mes  v.  Underwood,  11  Id.  116;  EccUe  v.  Daniels,  16  Id.  136;  Pitner  v. 
Hanagan,  17  Id.  9;  HiUebrant  v.  Burton,  Id.  141;  Giddings  v.  Steele,  28  Id. 
756;  Cannon  v.  McDaniel,  46  Id.  309;  Swan  v.  House,  50  Id.  653;  Deek'a 
Estate  V.  Qherke,  6  Gal.  666;  Pieo\,  De  la  Ouerra,  18Id.  422;  Matter  qf  Estate 
of  Hidden,  23  Id.  362;  Estate  of  Schroeder,  46  Id.  319;  Dooley  v.  WatktTis,  5 
Ark.  705;  McMorrin  v.  OverhoU,  14  Id.  244;  Tucker  v.  Tell,  25  Id.  420;  Caanp- 
hell  V.  Strong,  Hempst.  265;  McKinney's  AdmW  v.  Davis,  6  Mo.  504;  Kennerly 
V.  Sh^ipley,  15  Id.  640;  S.  G.,  57  Am.  Dec.  218;  Jones  v.  Brinker,  20  Id.  87; 
State  V.  Roland,  23  Id.  95;  Whittelsey  v.  Dorsett,  Id.  236;  Dullard  v.  Hardy, 
47  Id.  403;  TuU  v.  Boyer,  51  Id.  425;  LewU  v.  WiUiams,  54  Id.  200;  Price  v. 
Dietrich,  12  Wis.  626;  Jameson  v.  Barber,  56  Id.  630.  The  disallowance  of  a 
claim  against  an  estate  by  the  administrator  and  probate  judge  seems  to  come 
within  the  same  rule,  and  is  invested  with  the  attributes  of  a  judgment:  Mc- 
Kinney's  AdmW  v.  Davw,  6  Mo.  501;  WyaU  v.  Hensley,  25  Ark.  476;  Yoes  v. 
Moore,  29  Id.  127;  StaU  v.  Ramsey  Co.  Probate  Court,  25  Minn.  25;  Moerchen 
v.  Stoll,  48  Wis.  309;  Dullard  v.  Hardy,  47  Mo.  403;  StaU  v.  Rdgart,  1  Gill, 
1;  S.  G.,  39  Am.  Dec.  628.  The  application  of  the  general  rule  that  claims 
against  an  estate,  which  have  been  allowed  by  the  administrator  and  the  pro- 
bate jadge,  have  the  force  and  effect  of  judgments,  applies  only  to  such  claims 
as  were  debte  against  the  deceased,  and  not  to  the  expenses  incurred  or  dis- 
bursements made  by  the  administrator  in  his  management  of  the  estate,  which 
latter  claims  are  conclusive  only  after  having  been  allowed  by  the  probate 
conrt,  upon  settlement  of  the  account,  after  notice  to  the  parties  interested. 
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The  parties  interaBted  are  entitled  to  be  heard  upon  the  propriety  of  each  ex- 
penditaree;  otherwiBe  the  adminiatrator  might,  through  judgments  ooUiuively 
pennitted  in  other  ooarts,  allow  the  whole  estate  to  be  squandered:  Deek*8 
Ettate  T.  Okerke,  6  CaL  066;  Ounue  v.  Afahney,  38  Id.  88.  Bat  the  allow- 
•Doe  of  a  claim  against  an  estate  by  the  executor  and  probate  judge  is  a  judg- 
ment in  no  other  sense  than  a  judicial  determination  of  the  estate's  indebted- 
ness in  a  specified  sum  to  a  particular  person.  Before  such  claim  passes  into 
a  final  jud^i^ment,  there  must  be  a  decree  of  the  probate  court  directing  it  to 
be  paid:  Magraw  v.  MeOlynn,  26  Id.  431.  The  approval  of  a  daim  by  the 
sdministrator  does  not  deprive  the  probate  judge  of  a  controlling  power  over 
it,  and  he  may  ratify  the  claim  or  reject  it:  Ex  parte  CheeUham,  6  Ark.  437; 
SumraU  v.  SumraU,  24  Miss.  258;  but  in  Michigan  the  probate  court  has 
no  other  authority  over  claims  allowed  by  the  oomnussioners  on  claims  than 
to  order  dividends  from  time  to  time  among  those  whose  claims  are  allowed, 
until  all  are  paid:  Clark  v.  Davis,  32  Mich.  154.  The  chwsification  of  claims 
made  by  the  administrator  is  also  subject  to  the  supervision  of  the  probate 
court:  Tucker  v.  Tell^  25  Ark.  420;  and  where  there  are  two  or  more  admin- 
istrators, the  allowance  of  a  daim  against  the  estate  by  one  is  the  act  of  all, 
and  binding  upon  all:  WiUU  v.  Farley,  24  CaL  490. 

2.  Judgment,  Attributes  qf  Claime  Allowed  and  Approved — Liens,  Stat- 
ate  qf  LimUaikms,  and  Mortgage  Claims. — ^It  seems  that  the  estates  of  de- 
cessed  persona  are  freed  from  executions;  and  while  the  allowance  of  a  claim 
against  a  deeeased  person  is  to  all  intents  and  purposes  a  judgment  of  record, 
no  execution  can  issue  thereon:  Jameson  v.  Barber,  56  Wis.  633.  And  a 
judgment  obtained  against  the  estate  stands  upon  the  same  footing.^  It  fixes 
a  recognised  daim  on  the  estate,  but  it  gives  no  priority,  and  carries  with  it 
no  means  of  security  or  coercive  payment  by  execution:  Wells,  Forgot  Co,  v. 
Bobinson,  13  CaL  143.  While  the  allowance  of  a  claim  against  a  deceased  per- 
son's estate  will  be  respected  as  a  judgment,  there  is  some  difficulty  in  main- 
taining that  these  allowanoes  are  liens  upon  the  estate:  Kennerly  v.  Shepley, 
15  Mo.  648;  S.  C,  57  Am.  Dec  218;  Stone  v.  Wood,  16  HL  177.  This  question 
is  discussed  in  JPrewitt  v.  JeweU,  9  Id.  735.  The  allowance  of  such  claim  is  good 
M  a  former  recovery,  and  will,  if  pleaded  as  such,  bar  an  action  upon  the  same 
claim:  Dooley  v.  Waikins,  6  Ark.  706.  Approved  claims  also  bear  interest 
the  same  as  other  judgments  do:  FUdey  v.  Cairoihers,  60  Am.  Dec.  179. 
And  a  daim  allowed  against  an  estate  does  not  lose  its  effect  as  a  judg- 
ment against  the  administrator,  so  far  as  to  become  barred  by  the  statute 
of  limitations,  unless  time  enough  has  run  to  bar  a  judgment.  The  pres- 
entation of  a  daim  to  the  administrator  seems  to  be  tiie  commencement 
of  a  suit  npon  it,  and  suffident,  under  the  statutes  of  California,  to  stop  the 
running  of  the  statute.  There  seem  to  be  several  good  reasons  why  the  stat- 
ute does  not  run  pending  the  administration  against  a  claim  allowed:  1.  The 
creditor  ii  in  no  default,  and  has  established  his  demand  in  the  only  method 
snthorised  by  law;  2.  It  often  happens  that  the  estate  is  so  involved  in  liti- 
gation that  no  fund  ii  available  for  the  payment  of  debts  until  all  the  claims 
sgainst  the  estate  would  be  barred  by  the  lapse  of  time,  if  the  statute  runs 
against  daims  properly  allowed:  Beckett  v.  Stover,  7  Cal.  229,  241;  Esta/e 
o/Schroeder,  46  Id.  317.  It  has  also  been  held  that  the  allowance  of  a  claim 
against  the  estate  by  the  administrator  and  probate  judge  prevents  the  claim 
from  being  barred  by  the  statnte,  even  though  it  has  not  been  filed  in  the 
probate  court:  Willis  v.  Farley,  24  Id.  500.  A  creditor  of  the  estate  of  a  de- 
ceased person,  having  his  debt  secured  by  mortgage,  may,  after  presentation 
of  his  claim  for  allowance  to  the  executor  or  administrator,  and  probate  judge, 
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proceed  at  oDoe,  whether  it  he  allowed  or  rejected,  to  foreeloM  his  iiiot1|j;agi 
in  a  court  haying  original  jnriedictiim  of  equity  matters:  IbiUtm  r.  Ihrffer,  21 
Id.  24;  WiUia  y.  Fariey,  24  Id.  499,  showing  the  earlier  Califomla  c«ms  hold- 
ing a  oontratx  doctrine  to  have  heen  oTerroled. 

3.  WTien  and  upon  Whom  xb  Allowance  Binding  f  The  allowance  and 
approval  of  a  claim  is  undonhtedly  a  judgment  conclnsive  of  the  matter 
of  wliich  it  asemnee  to  dispoaci  ae  to  all  the  parties  hefore  the  court  pronounc- 
ing the  same,  and  cannot  he  collaterally  attacked,  impeached,  or  avoided  in 
the  same  nor  in  any  other  court,  hy  any  of  the  parties  thereto,  nor  hy 
any  person  in  privity  with  them.  Such  judgment  is  certainly  conclusive 
upon  the  creditor  whose  claim  is  allowed  or  rejected:  State  v.  Bamaey 
Co.  Prohale  Courts  26  Minn.  25;  Stone  v.  Wood,  16  111.  177;  NeiU  v.  Hodge, 
5  Tcz.  487;  Erclee  v.  Daniels,  10  Id.  136;  hut  it  is  not  conclusive  against 
the  whole  world,  and  is  of  no  fone,  except  as  hetween  parties  and  priviea; 
and  it  has  therefore  heen  held  not  to  bind  the  heir  in  a  proceeding  for 
the  sale  of  real  estate  for  the  payment  of  debts:  Beckett  ▼.  Selover,  7  Cal. 
228;  Stone  v.  Wood,  16  HI.  177.  An  heir  is  not  a  privy  to  a  judgment 
Against  an  administrator:  Id.  The  judgment  of  allowance  and  approval  is, 
as  against  the  executor  or  administrator,  and  other  creditors,  next  of  kin, 
legatees,  heirs,  and  devisees,  prima  /aa«  evidence  of  indebtedness,  and  they 
are  entitled  to  go  behind  the  allowance  of  the  claim,  and  to  show,  if  they  can, 
that  it  was  not  a  proper  charge  upon  the  estate:  Stone  v.  Wood,  16  HI.  177; 
BstaU  o/Schroeder,  46  Cal.  319;  Beckett  v.  Sdaver,  7  Id.  229;  Hopkins  v.  Mc' 
Conn,  19  HI.  113;  MoUne  Water  Power  and  Mamt^facturwg  Co.  v.  Webetery  26 
Id.  233;  Mason  v.  Bair,  33  Id.  206;  People  v.  LoU,  36  Id.  461;  Rosentkal  v. 
Benick,  44  Id.  207;  Cutright  v.  Stafford,  81  Id.  243;  Higgins  v.  Curtiss,  82  Id. 
28;  Marshall  y.  Pose,  86  Id.  374;  StaU  v.  Peigart,  1  Gill,  1;  S.  C,  39  Am. 
I>ec  628;  Ifeill  v.  Hodge,  5  Tex.  485;  see  principal  case;  Pitner  v.  Fkmagemj 
17  Id.  7.  In  West  Virginia  and  Mississippi  the  courts  go  still  further,  how- 
ever, towards  holding  the  judgment  inconclusive  as  to  hein.  In  the  former 
state  it  is  held  that  a  judgment  against  the  personal  representative  is  not 
even  prima  facie  evidence  against  the  heir  or  devisee,  because  there  is  no 
privity  between  the  personal  representative  and  the  party  to  whom  the  real 
estate  has  descended  or  been  devised:  Laidley  v.  Kline,  8  W.  Va.  218.  In 
the  latter,  it  is  held  that  the  allowance  by  the  probate  court  of  a  claim  of  an 
executor  or  administrator  who  is  a  creditor  of  the  estate,  upon  ex  parte  ap- 
plication and  proof,  Ib  not  binding  and  conclusive  upon  the  heizs  or  distributees: 
Sumrall  v.  SumraU,  24  Miss.  258;  Haralson  v.  White,  38  Id.  178;  Cray  v. 
Harris,  43  Id.  421.  **The  allowance  of  the  claim,"  it  is  said,  **  on  ex  parte 
evidence,  serves  no  other  purpose  than  to  afford  a  protection  to  the  estate 
against  false  and  fraudulent  demands,  and  to  give  immunity  to  the  adminis- 
trator for  paying  them,  unless  he  has  reason  to  believe  that  they  are  un- 
founded. But  such  allowance  does  not  import  the  verity,  sanction,  or 
conclusiveness  of  a  judgment:"  State  ▼.  Bowen,  45  Id.  350.  And  in  Indiana 
it  is  held  that  their  statute  nowhere  provides  that  the  mere  admission  or 
allowance  of  a  claim  against  a  decedent's  estate  by  the  administrator  or 
executor  on  the  appearance  docket  of  the  court  shall  have  the  force  and  effisct 
of  a  judgment  in  any  particular:  lUcus  v.  Bobbins,  60  Ind.  104. 

In  niinoiB  a  distinction  seems  to  be  drawn  between  the  oases,  and  this 
doubtless  runs  through  the  decisions  of  other  states.  A  judgment  there, 
duly  obtained  against  the  administrator,  binds  the  personal  estate  in  the  ab- 
sence of  fraud,  because  the  administrator  is  the  sole  representative  of  the 
personal  estate  of  decedent.    In  such  cases  the  courts  will  not  compel  per* 
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■ODs  lioldhig  claims  Againrt  ettates  to  litigate  tbem,  flist  with  tlie  adasnia- 
tntor  and  tim  with  the  heln,  npcn  the  aaine  pointe  which  might  hare  beoi 
investigated  in  the  fint  case:  Meuon,  v.  Bair,  Z»  111.  206;  OM  ▼.  Baiiey,  44 
Id.  483.  Bot  the  ooarte  have  repeatedly  held  that  the  allowance  of  a  claim 
against  an  estate  is  not  oonclustve  upon  the  heir  or  devisee  on  an  application 
to  sell  real  estate  to  pay  debte,  hat  upon  such  application  the  heir  or  devisee 
has  the  right  to  come  in  and  contest  the  validity  of  the  debt:  MamhaU  v. 
So9e,  86  Id.  376,  and  cases  there  cited.  And  this  is  sound,  for  by  the  com 
moQ  law  the  real  estate  is  the  heir's,  the  personal  esteto  the  administrator'av 
and  this  role  is  not  altered  with  us,  except  so  far  as  regards  the  temporary 
custody  of  the  realty:  Beckett  v.  Htlover,  7  Gal.  229.  In  selling  the  real 
estete  to  pay  debte,  every  principle  of  jostiee  demands  that  the  heirs  should 
be  permitted  to  contest  the  claims  allowed.  No  man  can  be  rightfully  de- 
prived of  his  property  without  his  ''day  in  court."  Why,  then,  should  an 
heir  be  deprived  of  his  esteto  without  the  same  right?  It  is  not  until  after 
claims  have  been  allowed,  and  a  proposition  made  to  sell  property,  that  the 
heirs  are  called  in  to  see  what  has  been  done,  and  to  contest  the  claims 
sUowed,  if  they  see  fit  to  do  so.  The  negligence,  favoritism,  and  fraud  of 
administrators,  it  has  been  well  said,  should  be  carefully  watched,  as  they 
have  no  interest  in  preserving  the  estete  for  the  beir.  It  is  the  duty  of  pro- 
bate judges  to  protect  tlie  righte  of  the  helpless  and  innocent;  bnt  their 
approval  is  a  weak  check  indeed.  The  infant  heirs  have  usually  no  one  to 
speak  for  them — ^no  one  to  watoh  the  admimstrator — ^and  when  they  are 
called  into  court  they  should  be  allowed  to  question  the  justice  of  the  claims 
approved.  True  it  is,  the  heir  holds  title  subject  to  the  necessities  of  ad- 
ministration, but  privity  cannot  be  urged  between  him  and  the  administrator — 
*' there  is  n<me  in  blood,  none  in  law,  none  in  estete:*'  Beckett  v.  Selover,  Hop- 
Hns  V.  IfcCcmn,  supra.  The  heir  is  no  party  to  the  action,  cannot  controvert 
the  testimony,  adduce  evidence  in  opposition  to  the  daim,  nor  appeal  from  the 
judgment:  Cf€umeU  v.  JUaeon,  6  Gall,  306;  contra:  Stale  v.  Jiameey  Go.  Probate 
Court ^  25  Minn.  26«  The  widow's  award  is  but  a  claim  against  the  estete, 
and  the  allowance  made  to  her  is  not  conclusive  in  a  proceeding  by  the 
devlBees  lb  contest  it,  to  show  that  it  was  made  fraudulentiy,  that  it  was  too 
large,  oppressive,  or  unjust,  particularly  where  they  were  not  parties  to  the 
proceeding  when  the  award  was  allowed,  not  before  the  court,  and  had  no 
notice  of  the  court's  action  in  the  premises:  Marshall  v.  Rose^  86  111.  376. 

4.  ^ff€ct  of  Allowing  Illegal  or  Fraudulent  Claims, — ^A  claim  allowed  by 
an  administrator  and  approved  by  the  probate  judge  becomes,  as  we  have 
seen,  a  quaai  judgment,  and  cannot  be  collaterally  attacked.  Ito  allow- 
ance and. approval  may  be  the  result  of  accident,  mistake,  or  fraud;  still 
it  is  conclusive  until  annulled  or  set  aside  by  decree  of  a  court  having  jurisdic- 
tion to  make  such  order;  the  court  having  power  to  do  this,  and  the  mode  of 
doing  it  is  prescribed  by  law,  as  shown  below:  Neilly.  Hodge,  5  Teic  489,  see 
principal  case;  Eccles  v.  Daniels,  16  Id.  136;  Higher  v.  Brander,  23  Id.  632; 
Oiddings  v.  Steele,  28  Id.  756;  Swan  v.  House,  50  Id.  653;  Cone  v.  Crum,  52 
Id.  348;  Campbell  v.  Strong,  Hempst.  265.  In  Missouri,  while  the  allowance 
and  approval  of  a  claim  has  the  effect  of  a  judgment,  and  is  conclusive  between 
the  parties  interested  and  concerned  therein  at  law,  still  an  interested  party 
may  seek  relief  in  equity  against  claims  fraudulentiy  allowed:  Jones  v.  Brinber, 
20  Mo.  88;  State  v.  £oland,2ZId.  95;  Whiitelseify.  DorseU,  Id.  236;  Leunsv. 
WUUdmSf  54  Id.  200.  But  mere  legal  allowances,  unless  it  be  found  that  they 
fPere  obtained  by  tend,  will  be  no  ground  for  impeaching  the  judgment  and 
setting  it  aside:  See  case  last  cited,  and  JilUUr  v.  Major,  67  Id.  247.    So  in 
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DlinoiB  these  judgments  must  be  held  conclusiye  except  in  a  direct  proceeding 
for  their  re  venal;  and  equity  will  grant  relief  against  judgments  of  the  probate 
court  obtained  by  fraud  or  accident  in  cases  where  the  courts  of  law  cannot  do 
so.  Thns,  a  claim  allowed  against  an  estate,  without  notice  to  the  adminis- 
trator or  executor,  may  be  set  aside:  PropU  v.  Meadows,  13  111.  157;  and 
where  a  claim  is  allowed  against  an  estate  which  is  in  reality  paid,  but  of 
which  fact  the  administrator  is  ignorant  at  the  time,  he  may,  on  discovering 
the  facts,  have  the  same  set  aside  in  equity.  The  administrator  may  conteet 
the  matter  the  same  as  an  heir  on  application  to  sell  property:  Higgitis  v. 
CurtisSt  82  Id.  28.  In  Wisconsin  an  appeal  was  allowed  from  the  judgment 
allowing  and  approving  a  claim  after  the  expiration  of  the  time  allowed  by 
law  in  which  to  appeal,  where  it  was  alleged  that  the  claim  had  no  foundation 
in  fact,  that  it  had  been  allowed  in  consequence  of  the  fraudulent  collusion  of 
the  administrator,  and  that  petitioners  had  acquired  no  knowledge  of  the  facts 
until  after  the  expiration  of  the  time  for  talung  the  appeal:  Oroner  v.  Hieldt 
22  Wis.  200;  aeeMoerchen  v.  StoU,  48  Id.  307.  In  Indiana  a  legatee  and  the 
heirs  of  a  testator  may  sustain  an  action  against  the  executor  and  a  creditor 
of  the  estate  for  the  fraudulent  allowance  and  payment  of  the  creditor's  claim 
by  the  executor,  to  have  the  allowance  set  aside,  and  to  permit  the  legatee  and 
heirs  to  contest  the  claim:  BelTs  AdnCr  v.  Ayrtt,  24  Ind.  92;  Lanecuter  v. 
Cfould,  46  Id.  397.  In  Texas  the  approval  and  allowance  of  a  claim  against  a 
decedent's  estate  will  not  be  set  aside  where  there  was  neither  ignorance  nor 
mistake  of  fact  in  making  the  allowance  and  approval,  nor  fraudulent  repre- 
sentation by  the  owner  in  procuring  it:  Lott  v.  Cloudy  23  Tex.  254;  and  if  an 
account  against  an  estate  has  been  admitted  and  allowed  from  ignorance  of 
the  facts,  or  from  fraudulent  representations  of  the  holder,  the  remedy,  under 
their  peculiar  system,  is  by  a  direct  and  original  action,  brought  in  the  district 
court  to  set  the  same  aside.  Suit  cannot  1)e  brought  for  that  purpose  in  the 
court  allowing  the  claim:  NeiU  v.  Hodgt^  5  Id.  487;  Moore  v.  Hardison,  10 
Id.  467;  see  principal  case;  Eedea  v.  DcuiieU,  16  Id.  136;  Pitner  v.  Flanagan^ 
17  Id.  9;  Jones  v.  Underwood,  11  Id.  116;  Smith  v.  Downee,  40  Id.  57;  Swan 
V.  House,  50  Id.  653;  and  in  California,  we  apprehend  that  a  like  remedy  is 
found  in  the  superior  courts:  See  Beckett  t.  Selover,  7  Cal.  240;  New  Const., 
art.  6,  sec.  5.  In  Arkansas  appeals  are  allowed,  but  if  error  is  found  the 
appellate  court  tries  the  case  de  novo:  Smith  ▼.  Clayton,  25  Ark.  331;  see 
Tucker  v.  Tell,  Id.  420. 

So  far  as  evidence  is  concerned,  the  allowance  and  approval  of  a  claim  is 
prima  fade  binding  upon  the  real  estate  as  against  heirs,  and  is  evidence 
until  rebutted:  Mcuon  v.  Bair,  33  HI.  206;  but  the  presumptions  are  in  favor 
of  the  regularity  of  the  proceedings,  and  courts  will  always  require,  especially 
after  long  lapse  of  time,  clear  proof  of  the  alleged  fraud  or  illegality:  People 
V.  Lot^  36  Id.  447.  Particularly  is  this  true  where  it  is  sought  to  set  aside  a 
judgment  of  claim  and  allowance  because  the  claim  was  barred  by  the  statute 
of  limitations  before  approval.  Hillebrant  v.  Burton,  17  Tex.  140,  was  an 
action  by  the  heirs  of  a  deceased  person  to  set  aside  a  claim  against  the  estate 
which  had  been  duly  allowed  by  the  administrator,  and  approved  by  the  pro- 
bate judge.  The  court  treats  the  matter  as  a  quasi  judgment,  and  holds  that 
in  attacking  it  the  burden  of  proof  is  on  the  heir.  In  the  opinion  it  is  said: 
"  It  must  be  recollected  that  the  suit  was  brought  to  set  aside  and  annul  a 
judgment  more  than  ten  years  after  it  had  been  awarded.  Now,  the  rule  of 
law  is  well  settled  that  every  presumption  is  in  favor  of  the  judgment,  and  ha 
who  attempts  to  impeach  it  must  assume  the  labor  of  distinctly  and  dearly 
showing  its  vice.    This  is  the  rule  where  there  has  been  no  considerable  lapse 
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ol  time  between  tbe  award  of  judgment  and  the  tait  to  set  it  aside;  but  thia 

rale  acquires  a  great  deal  more  stringency,  and  with  good  reason,  to^,  if  a 

great  length  of  time  is  permitted  to  elapse  before  the  judgment  is  impeached. 

Time,  with  its  continual  destructive  changes,  often  removes  tbe  evidence  by 

which  any  facts  could  be  proven.     *    •    •    And  to  call  upon  a  creditor  after 

80  a  great  lapse  of  time  as  has  occurred  in  this  case  would  be  equally  repugnant 

to  justice  and  sound  policy.     The  plaintiffs  should  have  proven  distinctly  and 

clearly  that  the  claim  was  barred  at  tbe  time  it  was  presented,  to  impeach 

the  judgment  of  the  probate  court  allowing  it."    The  adjudication  here  was 

one  directly  upon  the  point  in  issue  in  EsUUe  of  Scltroeder,  46  Cal.  319,  and 

the  above  reasoning  was  adopted  and  commended  by  the  court  in  the  latter 

case.     It  devolves  upon  the  administrator  to  show  beyond  question  that  the 

claim  has  been  barred.     The  mere  fact  that  the  claim,  on  its  face,  appears  to 

be  barred,  will  not  be  sufficient:  Ecclta  v.  Daniels,  16  Tex.   136;  Momiy  v. 

Qrtsyt  23  Id.  496;  llfjjfner  v.  Brandert  Id.  631.     And  the  proceedings  to  set 

aside  such  judgments  must  be  instituted  within  a  reasonable  time  after  the 

approval  of  the  claim.     "  It  cannot  be  supposed  that  the  creditor  can  at  any 

length  of  time  preserve  the  evidence  of  the  justness  of  his  claim,  and  to  show 

that  it  falls  within  some  of  the  exceptions  to  the  statute  of  limitations,  when 

it  appears  on  its  face  to  be  barred,  although  the  rule  is  that  the  administrator 

or  contestant  of  the  judgment  must  show  that  the  claim  does  not  fall  within 

any  of  the  saving  exceptions  to  the  statute  of  limitation:  **  Oiddinga  v.  Steele,, 

28  Id.  756,  and  cases  there  dted;  done  ▼.  Orum,  52  Id.  34S.    Of  course,  if  the 

debt  or  claim  is  barred  by  the  statute,  it  is  no  longer  a  debt  of  the  estate,  or 

daim  against  it,  and  an  executor  or  administrator  cannot  charge  the  estate 

which  he  represents  by  the  acknowledgment  of  such  debt:  See  principal  case; 

and  Moore  v.  HardUoriy  10  Id.  473.     But  a  new  and  subsequent  promise 

may  take  a  case  out  of  the  statute  of  limitation:  EccUa  v,  Daniels^  16  Id.  136. 

Equity  will  not,  however,  where  a  barred  note  has  been  allowed  and  approved 

by  mistake,  and  where  the  creditor  at  the  time  of  presentation  held  a  valid 

subsequent  promise  for  the  same,  relieve  the  administrator  against  his  mis- ' 

take,  or  defeat  a  legal  and  just  claim  of  the  creditor,  or  punish  him  for  his 

ignorance.     It  will  leave  the  parties  where  they  have  put  themselves,  as  they 

cannot  be  placed  in  the  same  situation  they  were  in  when  the  miataka 

oeenired:  «/biiet  v.  UwdLertoocdf  11  Id.  116. 


Beed  v.  Roabk. 

[14  TSXAS,  899.] 

Hots  ni  Pehch*  is  Valid  whilb  Lioible. 

ImfATKBZAL  Alteration  or  Instkumbkt,  bt  Pabtt  Glaiiiino  uxtbce  It, 

WILL  NOT  Inyalidatb  Samx,  although  done  without  consent  of  maker. 
Matebial  Auxration  is  One  Which  Vabibs  Meaning  of  Instritment. 
Ink  Tbacino  of  Note  Written  in  Pencil  is  Immaterial  Alteration 

unless  Lboibilitt  is  AFraCTED. 
Plea  of  Fraudulent  Alteration  of  Note  is  Bad  unless  it  alleges  the 

alteration  to  have  been  made  without  maker's  authority  or  consent. 

Ebbob  from  Panola.     Suit  by  appellee  against  appellant     A 
xeceipt  from  defendant  to  plaintiff,  dated  in  1836,  for  certain 
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Bums  for  ooUeeiion,  and  an  indonement  thereon  in  1850,  ao- 
knowledging  one  hundred  and  fiffy  dollars  to  be  due  thereon, 
with  interest  from  October  1, 1836,  was  alleged  in  the  petition, 
and  made  part  thereof.  Defendant  answered  under  oath,  ad- 
mitting that  he  had  indorsed  on  the  receipt  an  "  acknowledg- 
ment of  a  certain  amount  of  money  due  thereon  to  the  plaintiff," 
but  alleging  that  he  made  the  indorsement  in  pencil;  that  "  the 
indorsement  now  upon  the  said  receipt  is  in  ink/'  and  that  he 
had  never  made  ''any  such  indorsement  in  ink."  Exceptions 
to  the  answer  were  sustained.  Defendant  offered  to  prove  at 
the  trial  that  the  due-bill  indorsed  on  said  receipt  had  been 
altered.  Plaintiff  objected,  and  the  court  ruled  it  out,  there 
being  no  plea  authorizing  it. 

Donley  and  Anderson,  for  the  appellee. 

By  Court,  Whbeleb,  J.  The  defendant  pleaded,  under  oath, 
admitting  the  making  of  the  note  in  pencil,  but  denying  the 
making  of  it  by  writing  with  ink.  The  court  sustained  excep- 
tions to  the  plea.  A  note  in  pencil  is  valid  while  legible:  Gh. 
Bills,  126,  127.  It  is  not  averred  that  the  note  in  question  had 
become  illegible;  and  there  can  be  no  such  intendment  in  favor 
of  the  plea.  The  note,  being  admitted  to  have  been  made  in 
pencil,  is  to  be  taken  to  have  been  a  valid  note;  and  there  being 
no  other  alteration  than  the  making  in  ink  what  was  before  in 
pencil,  that  was  not  an  alteration  of  the  note  in  any  material 
part.  It  did  not  vary  ite  legal  effect.  An  alteration  in  any  part 
of  a  bill  or  note  which  is  not  material,  though  without  consent, 
will  not  invalidate  it.  An  alteration  which  does  not  vary  the 
meaning  of  an  instrument  will  not  avoid  it,  though  made  by  a 
party  claiming  under  it:  Id.  184,  note.  The  alleged  alteration, 
therefore,  from  pencil  to  ink  did  not  invalidate  the  note,  even 
if  made  without  the  authorization  or  consent  of  the  defendant. 
But  it  is  not  averred  that  it  was  not  made  by  his  authority  or 
with  his  consent.  The  plea,  therefore,  was  rightly  adjudged 
insufficient,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 

Definition  or  Matsbial  Ai/fkbation:  See  extended  note  to  Woodworih 
▼.  Bcuik  o/Ameriec^  10  Am.  Dec.  260,  where  the  effect  of  alterations  in  writ- 
ten iDBtnunents  is  diecneeed.  For  other  inatanoea  of  material  alterationa, 
see  Babb  v.  CUnuon,  13  Id.  684;  note  to  NtweU  v.  Jiaybeny,  23  Id.  264; 
Humphrty  v.  OuiUow,  38  Id.  499;  JngUth  v.  BrenemcM,  41  £1  96;  Beg^amin 
V.  McConnell,  46  Id.  474;  see  extended  note  to  Woodworth  v.  Bcudc  qfAmer- 
iea^  10  Id.  271.  For  other  oases  of  immaterial  alteratiooa,  see  Sddif  r.  Band, 
36  Id.  767;  JngiUh  v.  Breneman,  41  Id.  96;  Stewart  v.  PrtiUm,  44  Id.  621: 
Wihon  y,  Hendmon,  48  Id.  716;  SmUh  v.  Smith,  53  Id.  652. 
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Hatsbial  AunotAnov  bt  Pabtt  to  IsvuRumsr  BIaxis  It  Voix^,  if 
dooe  without  comeiii  of  party  Kmglit  to  be  diai^ged:  See  eoEfaatietiTe  note  to 
Waodworih  ▼.  Bank  {^America,  10  Am.  Dee.  267;  NeweU  r.  Magberrp,  23 
Id.  261;  WheOoek  v.  Freeman,  Id.  674;  lugHtih  ▼.  Brmneman,  41  Id.  26s 
Waring  t.  SmifUi,  47  Id.  220;  WaJOact  v.  HarmiUui,  53  Id.  608. 

Ettect  of  Ixmatkrial  Altskationb  and  Thosb  Made  bt  Strakoxb. — 
By  referring  to  tbe  note  to  Woodworih  ▼.  Bant  of  America,  10  Aw.  Dec.  268, 
it  will  be  eeen  ooly  material  alterations  now  affect  the  validity  of  instni- 
mente;  although  it  has  been  held  that  the^  alteration  of  an  inatmmsnt,  even 
iu  mn  immaterial  part»  by  one  claiming  a  benefit  under  it»  will  destroy  ito 
Talidity:  Letcit  v.  Poffn,  18  Id.  427;  Letcher  t.  Baiee^  22  Id.  92;  Vanauim  ▼. 
Hombeck,  25  Id.  600. 

Thx  fbdicipal  gasb  was  pmtuwuuihbd  in  MmcUerof  ▼.  Betktmift  28  Am. 
Dec  164. 


PiNKABD    V.   PiNKABD. 

[14  Tbus,  tM.] 
Rem  RATION    AND    IkTXNTION    TO    ABANDON    MUST   CONOOB  TO   OOBVlTUm 

Gbound  FOB  DivoBOX.    They  need  not  be  identioal  in  ooamisnosmeBt» 

bat  dwwirtioii  will  oommenoe  from  the  time  intention  to  abandon  is  formed* 
Gboundubs  Charge  of  Adulterous  Intebooubse  against  Wife  is  Act 

OF  Gbobs  Cbueltt. 
New  Tbial  will  not  be  Granted  to  Plaintiff  in  Action  for  Divocob, 

on  ground  of  newly  discovered  evidence,  if  snch  evidence  lelatea  to 

ground  of  divorce  not  alleged  in  petition. 

AfFEAL  from  Haniaon.     The  facts  are  stated  in  the  opixiion. 

D.  8.  Jennings,  R.  N.  Stansbury,  and  E,  Clark,  for  the  ap- 
pellant. 

Bj  Court,  Hemphill,  G.  J.  The  original  petition  claimed 
divorce  on  tbe  groond  of  abandonment,  and  bj  the  amended 
petition  it  was  claimed  also  on  the  ground  of  cmeliy,  ill  treat- 
ment, and  personal  indignities. 

At  the  trial  no  attempt  was  made  to  establish  the  charges  of 
cruelty,  and  the  proof  did  not  sustain  the  charge  of  abandonment. 

A  motion  for  new  trial  was  made  on  the  ground  of  newly 
discoTered  evidence,  and  on  the  hearing  of  that  motion  a  letter 
from  the  husband  (the  defendant)  was  read,  in  which  he  declares 
his  intention  never  to  live  with  his  wife  (the  plaintiff);  that  he 
will  divorce  her  as  soon  as  the  law  will  permit,  and  charges  her 
with  adulterous  intercourse  with  other  men,  which  he  can  prove 
by  witnesses  whom  he  names. 

The  motion  for  new  trial  was  overruled,  and  this  action  of  the 
court  is  tbe  principal  ground  upon  which  the  plaintiff  relies  for 
the  reversal  of  the  judgment. 

But  we  are  of  opinion  the  court  did  not  err  in  refusing  the 

AM.  Dio.  Vou  LZV— • 
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motion  for  a  new  trial.  To  sustain  an  application  for  a  new 
trial  on  the  ground  of  newly  discoyered  eYidence,  several  requi- 
sites must  concur  and  be  shown  to  the  court.  There  must  be 
reasonable  diligence.  The  eyidence  must  be  material  to  the 
issue  formed  by  the  pleadings,  discoyered  since  the  trial,  and 
not  merely  cumulatiye:  Madden  y.  Shapard,  8  Tex.  49;  WaUa  v. 
Johnson,  4k  Id.  811;  Sweeney  y.  Jarvis,  6  Id.  36;  Lang  y.  Steiger^ 
8  Id.  463;  Lalham  v.  Selkirk,  11  Id.  314. 

One  of  these  essential  requisites  is  wanting  in  this  evidence, 
and  that  is  materiality.  The  issue  in  this  case  was  as  to  the  fact 
of  intentional  abandonment  for  three  years,  and  of  cruelties  and 
indignities  to  the  person.  The  letter  shows  an  intention  to 
abandon;  but  this,  for  aught  that  appears,  had  its  commence- 
ment from  the  date  of  the  letter.  Separation  and  intention  to 
abandon  must  concur,  in  order  to  constitute  the  ground  for 
divorce  as  contemplated  by  statute.  But  they  need  not  be  iden- 
tical in  their  commencement.  If  one  party  should  leave  the 
other  on  business  (as  the  husband  did  in  this  case),  and  should 
afterwards  determine  not  to  return,  the  desertion  would  com- 
mence from  the  time  the  intention  to  abandon  was  formed.  The 
letter  was  written  but  two  or  three  months  before  the  filing  of 
the  petition,  and  as  the  intention  there  shown  could  not  operate 
retrospectively  to  the  time  of  the  husband's  leaving  the  wife,  the 
letter,  if  introduced,  would  furnish  no  such  evidence  of  aban- 
donment as  would  sustain  the  issue,  and  consequenUy  a  new 
trial  was  properly  refused. 

Nor  would  the  letter  conduce  to  prove  the  cruelties  and  indig- 
nities to  the  person  alleged  in  the  petition.  The  charge  of 
adulterous  intercourse  against  the  wife,  if  groundless,  is  un* 
doubtedly  an  act  of  gross  cruelty:  Wright  v.  Wright,  6  Tex.  18; 
Durant  v.  Durant,  3  Eccl.  827;  Bray  v.  Bray,  Id.  26;  Graeoen 
V.  Oraecen,  2  N.  J.  Eq.  459;  Bishop  on  Mar.  &  Div.,  sec.  462. 
But  such  is  not  the  character  of  cruelty  averred  in  the  peti- 
tion, and  the  charge,  though,  if  malicious,  it  be  a  cruelty  in 
itself,  yet  would  not  prove  the  cruelties  to  the  person  averred  in 
the  petition.  These  alone  were  in  issue.  The  defendant  was 
not  authorized  to  contest  nor  was  the  eourt  authorized  to  adjudi- 
cate any  other. 

The  letter,  therefore,  and  the  facts  shown  by  it,  being  imma- 
terial to  the  issue,  was  properly  considered  as  insufficient  ground 
for  the  grant  of  a  new  trial,  and  the  motion  for  that  puxpoBt 
was  rightiy  overruled. 

Judgment  affirmed. 
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CRUKurr  AS  Gbouhp  iob  Bivoboe:  See  ezteiuiTe  note  to  Poor  v.  Poor, 
29  Am.  Deo.  074.  It  is  inuDaterial  whether  or  not  act  he  nnlawfal  that  ia 
ehaiged  hy  hnahand  against  wife  and  nsed  as  a  pretext  for  craelty:  Nogte$  v. 
NogeOf  58  Id.  78.  Action  for  divorce  hy  hnshand,  upon  ground  of  volontary 
desertion,  cannot  he  maintained  where  it  appears  that  the  wife's  ahandon- 
ment  was  caused  hy  onfoonded  accusations  of  unchaste  conduct:  Hardin  v. 
Hardin^  52  Id.  170. 

Nbwlt  Discotxrkd  Etidbnos  as  Gbound  for  New  Tbiai*:  See  notes  of 
collected  cases  in  SchUndur  y.  RitHqf^  38  Am.  Dec.  105;  State  v.  Carr,  53  Id. 
184;  Clark  ▼.  Carter^  58  Id.  488. 

Tbb  PBDfciPAi.  CASE  WAS  CITED  AEOUENDO  iu  HougUm  A  Texos  RailuHvy 
Co.  V.  FoTByik^  49  Tex.  177>  to  the  point  that  a  new  trial  will  not  he  granted 
on  the  grounds  of  newly  discovered  testimony  that  is  merely  onniiilative  of 
that  given  on  the  trial  had. 


BuBNETT  V.  State. 

[14  TazAS.  466.] 

Etkbt  Goobt  IS  Judge  or  its  Owk   PBOOEEDiKas,  ahb  mat  Dibbot 
Ordebs  to  be  Entebed  Nuko  pro  Tubo. 

AsPBAL  from  Harrison.  Indictment  for  gaming.  There  was 
a  motion  to  quash,  on  the-^^onnd  that  it  did  not  appear  from 
the  minutes  of  the  court  that  the  indictment  had  been  returned 
into  court  by  the  grand  jury.  The  indictment  was  properly 
indorsed  "  a  true  bill,"  and  was  marked  filed  at  the  proper  date. 
On  the  district  attorney's  suggestion,  the  court  caused  an  entry 
of  the  indictment  to  be  entered  nuno  pro  tunc,  and  overruled  the 
motion. 

Zr.  D.  Eva/M^  lot  the  appellant. 

ThomM  J.  Jenning%,  aUomey  general^  for  the  appellee. 

By  Court,  WmosLBB,  J.  The  only  objection  to  the  judgment, 
not  disposed  of  by  previous  decisions,  is,  that  it  does  not  appear 
by  the  record  that  the  indictment  was  returned  into  court  by 
the  grand  jury.  Whether  this  would  be  a  fatal  objection  to  the 
record  of  the  proceedings  where  the  indictment  was  filed  in 
court,  and  thereby  became  a  record  of  the  court,  and  the  case 
was  entered  upon  the  record,  properly  entitled,  at  the  term  of 
the  court  when  the  indictment  was  found,  may  well  admit  of 
question  in  our  practice,  where  the  case  proceeds  to  trial  in  the 
same  court  into  which  the  indictment  was  returned  by  the  grand 
jury.  But  it  is  not  necessary  to  determine  that  question  in  the 
present  case,  as  the  objection  was  removed  by  the  entry  of 
the  fact  that  the  indictment  was  returned  into  court  by  ths 
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garni  jtnj,  ^ikirynimhi  made  bj  ordar  of  the  ocmri  now  for 
then.  We  do  not  donbt  Hist  it  was  competent  for  the  court  to 
make  the  order,  as  well  in  this  as  in  any  other  case  where  there 
is  evidence  sufficient  to  warrant  the  making  of  such  order. 

Eveij  court  has  a  rigkt  to  judge  of  its  own  records  and  min- 
utes; and  if  it  appear  satisfactorily  to  them  that  an  order  was 
actually  made  at  a  former  term,  and  omitted  to  be  entered  by 
the  clerk,  they  may  at  any  time  direct  such  order  to  be  entered 
on  the  records  as  of  the  term  when  it  was  made:  State  v.  McAlpvn, 
4  Ired.  L.  140.  A  court  has  a  right  to  amend  the  records  of  any 
preeediiig  term  by  inserting  what  had  been  omitted  either  by 
the  act  of  the  court  or  the  clerk:  Oallotoay  t.  ISsKeUhen,  5  Id. 
12  [43  Am.  Dec.  153].  A  record  so  amended  stands  as  if  it  had 
neyer  been  defectiye,  or  as  if  the  entries  had  been  made  at  the 
proper  term:  Id.;  State  v.  King,  Id.  203. 

We  are  of  opinion,  therefore,  that  there  is  no  error  in  the 
judgment,  and  that  it  be  affirmed. 

Judgment  affirmed. 

Okdbbb  mat  jub  Bntebbd  Nunc  fbo  Tuyo :  Dem  v,  Tomlimf  35  Am.  Dec. 
625,  and  cims  cited  in  note  to  tame  526;  AUen  v.  Braclfiord,  37  Id.  689,  ami 
note  discasBing  the  same  690;  Or€tham  v.  Lynrif  39  Id.  493;  Jones  v.  LewU^ 
47  Id.  338;  Ward  v.  Sinffo,  Id.  654. 

Thx  principal  cask  was  cited  in  Cowan  v.  Rosa,  28  Tex.  230;  Rhodes  v . 
Stait,  29  Id.  190;  Lant  v.  EUwiger,  32  Id.  370;  Ximenes  v.  Xknenm,  43  Id. 
468;  Harris  v.  SiatB,  2  Tex.  App.  136;  NetOes  v.  State,  4  Id.  342;  Cox  ▼.  State^ 
7  Id.  499,  to  the  point  that  the  entry  of  a  proviona  tenn  of  the  court  can  bi 
amended  to  that  the  action  of  the  court  shall  truly  appear  of  record. 


BOOEMOBB  V.   DaYENPOBT. 
[14  TizAii,  aoa.] 

Patsi  or  Biu«  Patablb  at  Day  Certain  hat  ImneDiATiLT  Son 
Drawkr  upon  ns  Dishonor* 

Parol  Evidbnob  cannot  be  Reoeiyxd  to  Contradiot  or  Vart  WRrrnur 
AoREBMENT.     This  rule  operates  to  the  ezclnsion  of  parol  evidence  at  ^ 
any  prior  or  contemporaneous  agreement  to  vary  the  terms  or  legal  effecli 
of  the  written  contract. 

Plea  bt  Drawer  or  Bill  Patablb  at  Dat  Certain,  Settino  ui* 
Parol  Aorbbment,  at  or  before  the  making  of  the  bill,  not  to  sue,  in 
any  event,  before  the  stipulated  time  of  payment — ^the  time  specified  in 
the  bill — ^is  bad,  as  being  an  agreement  varying  the  legal  effect  of  the 
written  contract  as  to  the  time  of  payment. 

A  AuTHORXBB  Bbversal,  Error  MUST  Clrarlt  AmuR  nr  JxruaMMWT. 
TUa  ia  the  well-settled  rale. 
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Tmrna  bbdio  Ho  CMxsiusf  Aluboaxboit  comamaun  InssMr  v  Puab- 
INM  in  an  actioB  on  a  bill  payable  m  anatbar  atela,  and  Ae  rwdiiA  and 
jndgmant  bein^  lor  a  certain  amount,  "  principal  and  interaat^**  and  leas 
than  sum  stipulated  for  in  bill,  the  jadgment  will,  on  appeal,  be  nndis- 
tarbed,  in  the  abeence  of  a  statement  of  facts. 

Ebbob  from  Paada.  Defendant  in  ecror  bDoa^^  eait  a^funst 
plaintiffs  on  a  bill  oi  excfaange  drawn  and  payable  in  LoniaiaBa, 
and  protested  for  non-pa jmeat.  The  bill  was  payable  March  1, 
1854,  and  was  sued  befoore  tbaib  tiiDe.  Defendant  pleaded  an 
oral  agreement,  made  wben  ibe  bill  was  drawn,  between  drawees 
and  payee,  tbe  pbunfifF,  tbat  in  no  eTent  shonld  tbey  be  called 
upon  to  pay  the  amount  mentioned  in  the  bill  belon  said  date. 
On  plaintiffs^  motiicm  the  plea  was  s^M^en  irat.  Yeidiet  and 
jadgment  for  eertain  amoout,  principal  and  i&tareat.  This 
amoont  was  leas  than  the  faae  of  the  bilL  Them  waa  no  state- 
ment of  facts. 

Bowdon  and  ChUtton,  for  13ie  plaintiffs  in  error. 

FoaQy  and  Henderson  and  Jcmes^  for  the  defendant  in  error. 

By  Oonrt,  Wekelkb,  J.  It  is  insisted  for  the  plaiB'ti&  in  error 
that  the  coort  erred  in  adjndging  the  plea  instrfBcknt,  which 
sets  np  a  contempoxsneotis  parol  agreement  to  grre  credit  upon 
the  indebtedness,  evidenced  by  the  bill  of  exchange  saed  on, 
nntil  the  first  of  March,  1854.  Oases  are  cited  where  it  has  been 
held  fiiat  parol  evidence  is  admissible  to  prove  im  agreement, 
at  the  time  of  making  a  note,  that  it  might  be  discharged  in  a 
particular  way,  other  tiiain  by  the  payment  of  the  money,  ex* 
pressed  in  tiie  note:  Cooky,  IfcKab,  1  Ala.  41;  8imon§on  y.  Sleek ^ 
Id.  357,  and  other  cases  cited  in  brief.  Bat  these  cases  proceed 
upon  13ie  ground  that  such  an  agreement  does  not  contradict  or 
vary  the  terms  of  the  wiiiUm  contzact:  Id.  A  ease  is  cited  also 
to  show  that  an  agieement  not  to  sue  lor  a  specific  time  is  bind- 
ing: Bobmian  v.  God/rvy,  2  SGch.  408.  This  is  undoubtedly 
tme,  if  the  agreement  be  upon  a  sufficient  eensidenition :  Id., 
and  cases  cited.  But  iMs  is  to  be  understood  of  subsequent, 
not  of  an  antecedent  or  contemporaneous,  agveemecrt:  1  Gieenl. 
Ev. ,  sees.  908, 801.  And  whether  such  agieement  will  preclude 
the  right  to  sue  daring  the  enlarged  time  of  performance  *gi*ven 
by  it,  or  will  only  give  a  r^ht  to  recover  damages  for  its  breach, 
is  a  question  upon  which  the  authorities  are  coicfiicting.  The 
case  cited  maintains  tiie  former  opinion.  But  the  current  aft- 
thoritj  is  admitted  to  be  tiie  o&er  way.  The  general  rule,  sub- 
Ject  to  a  few  exceptions  not  applicable  to  the  present  case, 
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undoubtedly  is,  that  parol  eyidence  cannot  be  received  to  con- 
tradict or  vary  a  written  agreement:  2  Phill.  Ev.,  6th  Am.  from 
9th  London  ed.,  357,  358.  And  this  rule  operates  to  the  ex- 
clusion of  parol  evidence  of  any  prior  or  contemporaneous  agree- 
ment to  vary  the  terms  or  legal  effect  of  the  written  contract. 
The  cases  which  illustrate  and  enforce  the  rule  are  collected  in 
the  notes  to  Id.,  pt.  2,  p.  593,  note  295,  where  it  is  said:  '^  We 
find  it  either  conceded  or  asserted  in  almost  every  case  which 
speaks  on  this  subject,  that  all  oral  negotiations,  or  stipulations 
between  the  parties,  which  preceded  or  accompanied  the  execu- 
tion of  the  instrument,  are  to  be  regarded  as  merged  in  it;  and 
that  the  latter  is  to  be  treated  as  the  exclusive  medium  of  ascer- 
taining the  argument  to  which  the  contractors  bound  themeslves. 
Parol  evidence  is  admissible  to  explain  and  apply  the  writing, 
but  not  to  add  to  or  vary  its  terms.  This  general  doctrine  has 
been  recognized  almost  universally.'' 

Counsel  for  the  plaintiffs  in  error  construe  the  plea  as  setting 
up  a  parol  agreement,  at  or  before  the  making  of  the  bill  of  ex- 
change, not  to  sue  in  any  event  before  the  stipulated  time  of 
payment,  the  time  specified  in  the  bill.  If  so,  it  was  an  agree- 
ment which  varied  the  legal  effect  of  the  written  contract  as  to 
the  time  of  payment,  and  is  within  the  operation  of  the  rule 
which  excludes  evidence  of  the  parol  agreement  in  such  cases. 
In  an  authority  cited  and  relied  on  by  counsel,  it  is  admitted  that 
it  would  not  be  competent  to  prove  a  parol  agreement  to  contra- 
dict the  writing  as  to  the  time  of  payment:  CaUahan  v.  McAlcx- 
ander,  1  Ala.  368.  Neither  is  it  competent  to  vaiy,  by  parol, 
the  legal  effect  of  the  written  contract  in  that  particular.  The 
present  is  a  mercantile  contract,  and  such  contracts  are  to  be 
construed  according  to  the  rules  and  principles  of  mercantile 
law.  And  by  that  law,  immediately  upon  the  dishoner  of  the 
bill  by  non-acceptance,  the  holder  had  a  right  to  demand  pay- 
ment of  the  drawer  and  indorsers;  and  in  default  of  payment,  he 
was  entitled  to  sue  them  immediately:  Story  on  Bills,  sec.  321; 
Ch.  Bills,  sec.  340.  Such  was  the  legal  effect  of  the  contract 
which  it  was  proposed  to  vary  by  setting  up  a  parol  contract 
that  the  defendants  were  in  no  event  to  be-called  on  for  payment 
until*  the  maturity  of  the  bill,  according  to  its  face.  This  was 
clearly  inadmissible.  Thus  it  is  laid  down  '*  that  where  a 
written  contract  appears  on  its  face  to  be  complete,  you  can  no 
more  add  to  or  contradict  its  legal  effect  by  parol  stipulations  pre- 
oeding  or  accompanying  its  execution  than  you  can  alter  it 
through  the  same  means  in  any  other  respect:"  Note  to  Phill. 
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Et.  ,  before  died,  and  cases  there  cited.  The  law  controlling  the 
operation  of  a  written  contract  becomes  a  part  of  it;  and  though 
proof  of  usage  may  be  received  in  certain  cases  to  interpret  the 
meaning  of  language,  or  to  ascertain  the  nature  and  extent  of  the 
contract  in  the  absence  of  express  stipulations,  yet  it  is  not 
admissible  to  contradict  what  is  plain,  or  to  show  a  particular 
mtention  at  yariance  with  the  clear  legal  import  of  the  written 
contract:  1  Greenl.  Ey.,  sec.  292;  Chit.  Cont.  98.  Thus  where 
the  written  contract  is  silent  as  to  the  time  when  the  goods  are  to 
be  delivered,  the  law  being  that  in  such  a  case  they  are  to  be  de- 
livered within  a  reasonable  time,  it  has  been  held  that  parol  evi- 
dence of  the  conversations  of  the  parties  may  be  admitted  to  show 
the  circumstances  under  which  the  contract  was  made,  and  what 
the  parties  thought  was  a  reasonable  time  for  performing  it;  but 
that  parol  evidence  will  not  be  admitted  to  prove  a  specific  time 
at  which  they  were  to  be  delivered,  for  that  would  be  to  con- 
tiadict  and  vary  the  legal  interpretation  of  the  instrument: 
Cocker  v.  Franklin  Mfg.  Co.,  3  Sumn.  530;  Chit.  Cont.  107,  note. 

The  parol  8tij)ulation,  or  agreement,  respecting  the  time  of 
payment,  which  preceded  or  accompanied  the  execution  of  the 
written  contract  in  this  case,  was  merged  in  the  written  contract. 
Evidence  of  such  an  agreement  as  it  is  insisted  the  plea  sets  up, 
that  is,  that  the  plaintiff  should  not  seek  payment  of  the  bill 
from  the  drawer  or  indorsers  until  its  maturity,  according  to  its 
terms,  in  any  event,  or  though  it  should  be  dishonored  for  non- 
acceptance,  was  clearly  inadmissible  as  contradicting  the  legal 
effect  of  the  written  contract.  And  the  plea  setting  up  such  an 
igreement  was  consequently  bad. 

But  the  plea  does  not  aver  that  the  defendants  were,  in  no  event, 
to  be  called  on  for  payment  before  the  time  specified.  It  is  true, 
as  averred,  that  the  time  appointed  for  payment  was  the  first  of 
March,  1854.  It  so  appears  by  the  face  of  the  bill.  And  it  ia 
Dot  improbable  that  the  pleader  intended  to  state  the  contract  as 
thus  appearing;  and  to  deny  the  legal  consequence,  arising  by 
operation  of  law,  from  the  dishonor  by  non-acceptance  of  the 
bill,  rather  than  assert  a  right  as  arising  from  any  other  or  dif- 
ferent contract  from  that  evidence  by  the  bill  itself.  If  so,  he 
was  mistaken  as  to  the  legal  effect  of  the  contract;  and  in  cither 
view,  the  plea  was  rightly  adjudged  insufficient. 

The  remaining  objection  to  the  judgment  relates  to  the  allow- 
ance of  interest.  But,  as  observed  by  counsel  for  the  defendant 
in  error,  there  is  nothing  appearing  by  the  record  by  which  it 
maybe  certainly  seen  that  any  sum  was  in  fact  allowed  as  interest. 
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The  word  ''interest''  is  used  in  the  verdict  and  judgment; 
and  in  such  a  manner  and  connection  as  to  leave  it  doubtful 
whether  it  "was  not  used  as  mere  matter  of  form  in  drawing  up 
the  verdict  and  making  the  entry  of  the  judgment.  The  amount 
of  the  verdict  is  less  than  the  sum  for  which  payment  is  stip- 
ulated in  the  bill.  It  is  impossible  to  say  what  interest,  or  that 
any,  in  fact,  was  computed  and  included  in  the  verdict.  And  it  is 
the  well-settled  rule,  that  to  authorize  a  reversal  it  must  not  be 
left  doubtful,  but  must  dearly  appear  that  there  is  error  in  the 
judgment.  Because  it  does  not  appear,  we  are  of  opinion  thai 
the  judgment  be  affirmed. 
Judgment  affirmed. 

PaBOL    EVIDSNGI    TO    VaBT    OB    OOHTBOL    WbITINO,    OK     AimXZ    OOH- 

mraoMB  THXBBXO:  Sm  note  to  AdamM  v.  WiUony  46  Am.  Dec  242,  diaeiuaiig 
the  subject;  CampbeU  v.  Upshaw,  46  Id.  75;   fFeat  v.  KeUy,  54  Id.  102. 

Ebkob  in  Decision  or  Coubt  must  be  Appabbnt  to  Authobizb  Rb- 
VEBSAL:  StcUe  v.  ScoU,  42  Am.  Deo.  148;  OarU  v.  Hunntcker,  55  Id.  408. 

Thb  pbinoifal  oabb  was  DiBnNoniSBBD  in  OrriU  v.  TaJbott^  44  Tex.  196,. 
with  respect  to  the  oontemponmeonB  parol  agreement  to  vaiy  note. 
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At  Oommok  Law,  Bbtatx  in  Pebson  al  Qoods  REKAnna>  nr  Abetanoi 
until  grant  of  administration. 

Intbbmedduno  or  Hbzb  with  Goods  or  Dbcbasbd  will,  at  emmnmi  law» 
make  him  liable  as  ezecator  de  wn  tort, 

Judgments,  whbtheb  Rbcovebed  against  Dbcbasbd  in  his  LirB-riHE,  ob 
AGAINST  his  Refbesentativb  atteb  HIS  DEATH,  oan,  at  common  law, 
be  enforced  against  his  estate  by  ezecntion. 

Judgments  against  Dboeasbd,  in  Tbzas,  cannot  be  Envobckd  bt  Execu- 
tion; bat  most  be  oertified  to  the  ooon^  court  and  paid  in  dne  oonrse  of 
administration. 

Pbobate  Laws  or  Texas  Assume  to  Attobd  Modb  or  Pbogbedino 
Applicable  to  All  Cases  for  the  settlement  of  estates  of  deceased  per- 
sons. 

Undeb  Statute  or  Texas,  Whole  Estate,  Immbdiatelt  on  Death,  Vbstb 
AT  Once  in  Heibs,  snbject  to  administration  only. 

Possession  or  Estate  in  Texas,  bt  Hxib,  does  not  Convkbt  Him  into 
ExEOUTOB  DE  SoN  ToBT,  or  Subject  him  to  liabilities  as  soch. 

Cbeditob  cannot,  in  Texas,  Sue  Hbib  in  Possession  on  Intestaxb^ 
pROMiasoBT  Note,  though  it  be  the  only  debt  against  the  estate,  but 
must  retort  to  his  remedy  by  administration  in  the  probate  coart. 

Ebbob  from  Panola.     Suit  by  plaintiff  in  eiror  against  defend- 
ant in  error  on  a  note  executed  by  Eli2abeth  A.  Analey  to 
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plaintiff,  cbled  Jannuy  12, 1645,  drawn  for  two  hundred  and 
eighty  doUais,  and  due  one  day  after  date.  It  was  alleged  in 
the  petition  that  said  Elizabeth  married  defendant  November 
10, 1845,  in  Lomsiana,  and  afterwards  moved  to  Texas;  that  she 
died  in  July,  1846,  having  separate  estate  consisting  of  two  slaves 
of  the  value  of  one  thousand  four  hundred  dollars;  that  she  left 
an  infant,  who  died  shortly  afterwards;  that  defendant  took  pos- 
session of  said  slaves  at  the  death  of  said  Elizabeth,  and  kept  and 
used  them  as  his  own,  and  so  continued  to  do;  that  there  were 
no  debts  against  said  Elizabeth  except  this  note;  and  that  it 
was  presented  to  defendant  as  executor,  duly  authenticated,  and 
by  him  rejected.  The  fact  of  defendant's  using  and  enjoying 
the  property  was  relied  upon  as  the  foundation  of  his  liability, 
and  the  facts  of  said  Elizabeth's  having  made  a  will,  and  of 
defendant's  appointment  as  executor  by  the  will  and  by  the 
eounty  court,  were  not  averred.  3>efendant  excepted  to  peti- 
tion, oirthe  ground  that  the  district  court  had  no  jurisdiction, 
and  that  plaintiffs'  remedy  was  by  administration  in  the  county 
court.     The  exceptions  were  sustained  and  the  suit  dismissed. 

W,  B.  Poag,  for  the  plaintiff  in  error. 
0.  M.  BobertSf  for  the  defendant  in  error. 

By  Court,  Hemphill,  C.  J.  The  question  in  this  cause  is, 
whether  an  heir  who  takes  the  estate  into  possession  is  liable  for 
its  debts  before  administration,  for  there  is  no  question  that 
after  administration  and  partition  he  may  be  held  liable,  to  the 
extent  of  his  distributive  share,  for  debts  not  barred  by  limita- 
tion :  Hart.  Dig. ,  art.  1197.  Under  the  laws  of  Spain,  his  accept- 
ance of  the  estate  would  have  created  a  liability  for  the  debts; 
and  under  the  common  law,  his  intermeddling  vrith  the  persona) 
goods  would  make  him  liable  as  executor  de  son  iorL  This  lia- 
bility would  not  be  incurred  by  acts  which  might  be  attributable 
to  mere  kindness  and  charity,  but  would  arise  upon  acts  char- 
acteristic of  the  office  of  an  executor,  and  which  might  be  re- 
garded an  indicia  that  the  person  interfering  was  the  representa- 
tive of  the  deceased:  1  Williams  on  Executors,  210,  215. 

Can  there  exist,  under  our  statute,  any  such  officer  as  the 
common-law  executor  in  his  own  wrong,  or  any  such  liability  as 
that  incurred  by  him,  especially  in  a  case  where  the  person 
sought  to  be  charged  is  an  heir  of  the  estate  ?  It  will  be  per- 
ceived at  a  glance  that  there  are  essential  distinctions  between 
an  estate  at  common  law  and  that  under  the  statute,  between 
tte  modes  of  administration  req^Motively  and  the  offices  of  execu* 
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tor  and  adminiflfarator.  As  to  administratioii  (unless  an  estate 
be  brought  bj  creditor's  bill  into  equity),  the  mode  adopted  at 
common  law  for  the  collection  of  debts  is  very  diverse  from 
that  prescribed  by  our  statute.  Judgments,  whether  recovered 
against  the  deceased  in  his  life-time  or  against  his  representa- 
tive after  his  death,  can  be  enforced  against  his  estate  by  exe- 
cution, the  prompt  creditor  getting  the  benefit  of  his  diligence ; 
the  first  judgment,  though  rendered  after  the  death  of  the  de- 
ceased, having  priority  over  those  subsequent — ^the  class  of  debts 
being  the  same — and  perhaps  absorbing  the  whole  estate.  All 
these  debts  are  suable  in  the  district  court,  without  any  refer- 
ence to  a  probate  court.  The  lawful  executor  and  the  executor 
in  his  own  wrong  are  sued  in  the  same  tribunals,  and  judgment 
against  them  is  enforced  in  the  same  mode,  viz.,  by  execution 
against  the  goods  of  the  testator,  though  an  executor  de  son  tart 
would  be  liable  out  of  his  own  goods,  if  in  his  hands  there  were 
not  sufficient  of  the  testator.  But  by  our  statute,  suitit  cannot 
be  prosecuted  on  an  ordinary  claim  for  money  in  the  district 
court  against  an  administrator,  unless  on  a  previous  rejection  of 
the  claim  by  the  administrator  or  chief  justice;  and  judgments, 
when  rendered,  cannot  be  enforced  by  execution,  but  must  be 
certified  to  the  county  court,  to  be  paid  in  the  due  course  of 
administration. 

Now,  a  judgment  against  a  defendant  as  executor  de  son  tort 
could  not  be  thus  certified,  the  county  court  knowing  nothing 
of  executors  by  construction,  and  the  judgment  must  be  en- 
forced, if  at  all,  by  execution,  which  is  a  mode  repugnant  to  that 
specified  in  the  law  regulating  the  estates  of  deceased  persons, 
and  by  which  the  estate  might  be  sacrificed,  to  the  prejudice  of 
other  creditors,  and  of  the  distributees. 

The  statute  vests  very  ample  jurisdiction  in  the  county  court, 
over  the  estates  of  deceased  persons,  especially  in  relation  to 
debts  and  subsequent  partition.  The  intention  was  obviously 
to  form  a  complete  system;  to  provide  for  all  contingencies;  to 
adjust  a  mode  of  settlement  sufficiently  comprehensive  to  em- 
brace all  estates,  with  capacities  to  extend  justice  to  all  who 
would  apply  under  its  provisions;  to  have  all  the  debts  and 
assets  before  the  county  court,  that  none  might  suffer  who  were 
entitled  under  the  law;  and  at  the  same  time  to  form  a  system 
so  intelligible  to  a  common  understanding  as  to  be  susceptible 
of  administration  by  men  of  plain  common  sense,  although  they 
might  be  new  in  their  offices,  being  liable  to  be  changed  at  every 
biennial  election.     To  introduce  an  executor  de  son  tort,  with 


1856.]  Amslkt  v.  Bakeb.  189 

his  rights  and  liabilitieB,  would  mar  the  intended  symmetry 
and  increase  the  perplexity  of  the  system.  To  permit  the  estate 
to  be  charged,  and  its  assets  applied  in  another  mode  and  by  a 
diffnrent  tribunal  from  that  prescribed  by  law,  would  be  at  war 
with  the  policy  of  the  statute,  and  would  produce  discord  and 
confusion  where  harmony  might  and  should  exist. 

It  will  be  obsenred  that  there  is  no  ground  alleged  in  this  case 
sufficient  in  law  to  require  a  departure  from  the  ordinary  mode 
of  enforcing  claims  against  an  estate  by  administration.  It  is 
not  averred  that  the  plaintiff  was  impeded  or  prevented  from  ad- 
ministering or  from  pursuing  his  ordinary  remedy.  No  doubt 
there  might  be  cases  in  which  the  possessor  of  the  property  of 
an  estate  might  be  held  responsible  for  its  debts,  to  the  extent,  at 
least,  of  the  assets  in  his  hands;  but  this  could  only  be  where  he 
was  otherwise  remediless,  without  default  in  himself.  But  apart 
from  these  considerations,  it  is  extremely  doubtful  whether  the 
mere  fact  of  taking  possession  of  an  estate  by  an  heir  would,  under 
our  statute,  be  permitted  to  convert  him  into  an  executor  de  son 
forty  and  subject  him  to  liabilities  as  such.  The  statute  declares  in 
effect  that  the  estate  shall  immediately  on  the  death  vest  in  the 
heirs,  testate  or  intestate,  as  the  case  may  be.  To  take  posses- 
sion of  property  vested  by  operation  of  law  cannot  be  unlawful, 
nor  can  it  create  liabilities  not  specially  attached  to  the  act  by 
law.  At  common  law,  the  estate  in  the  personal  goods  was  in 
abeyance  until  the  grant  of  administration;  but  by  the  statute 
the  whole  estate  vests  immediately  in  the  heirs,  subject  to  the 
'payment  of  debts  as  declared  by  statute.  But  it  is  not  provided 
that  the  heirs,  as  such,  can  be  compelled  to  discharge  those  debts; 
nor  are  they  authorized  to  employ  the  estate  for  such  purpose, 
the  statute,  in  the  same  connection,  declaring  that  the  adminis- 
trator shall  have  a  right  to  the  possession  of  the  estate  as  it  ex- 
isted at  the  death  of  the  deceased,  though  if  debts  were  fairly 
paid  allowance  would  no  doubt  be  made  for  such  payments: 
Hart.  Dig. ,  art.  1221.  Possession,  then,  by  an  heir  does  not  sub- 
ject him  to  liability.  He  holds  the  property  with  the  incum- 
brance, but  he  cannot  be  required  to  relieve  the  estate  of  the 
burden.  What  further  provision,  if  any,  may  be  necessary  to 
quicken  the  diligence  of  an  heir  who  is  holding  and  enjoying 
the  property,  without  taking  any  steps  to  discharge  the  liabil- 
ities, it  is  not  the  province  of  this  court  to  suggest.  In  a  case 
such  as  this,  where  the  husband  is  enjoying  the  estate  of  a  de- 
ceased wife,  subject  to  a  trifling  liability,  he  should  either  admin- 
ister or  pay  the  debt,  or  request  some  one  to  administer  in  his 
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Btaad.  A  stnukgor  of  any  delicacy  of  feeling  would  kesUate  long 
before  he  would  take  the  step  ot  administration,  and  the  defend  • 
ant,  in  snoh  oases,  should  not  be  permitted  to  take  adTantage  of 
the  good  feelings  of  his  creditors  to  his  own  profit  and  their  loss. 
Bnt  snch  amendments  as  may  be  necessary  are  left  to  the  wisdom 
of  the  legislature. 

Under  the  law  as  it  now  exists,  we  see  no  legal  ground  why 
the  plaintiff  did  not  pursue  the  ordinary  remedy  by  administra- 
tion, and  consequently  he  is  not  entitled  to  the  relief  in  the  mode 
sought  in  his  petition. 

Judgment  affirmed. 

Intkbmsddlimo  with  Goods  will  Contxrt  0ns  into  Exsootoi^  dx  Son 
ToKT,  WHEN:  Screven  v.  Bostick^  16  Am.  Dec.  664;  note  to  Turner  v.  ChUd^ 
17  Id.  561;  Oivens  v.  Higgins,  Id.  742;  Olerm  v.  Smith,  20  Id.  452.  But  ex- 
eeator  de  son  tort  may,  it  seems,  discharge  himaelf  from  liability  as  sach  by 
tsking  out  letters  of  administration:  Emery  v.  Berry,  61  Id.  622. 

At  CoMjfON  Law,  Psrsonal  Pbopertt  of  Intbstatb  Remained  is 
Abetanoe  until  the  naming  of  his  personal  representative,  when  it  vested 
absolutely  in  him:  See  extended  note  to  Hubbard  v.  BicaH,  23  Am.  Dec 
200. 

In  United  Staisb  Pbbsonal  Estate  of  Intestate  Passes  to  his  Hbib8» 
subject  only  to  the  right  of  administration:  See  discussion  of  this  matter  in 
note  to  ffubbard  v.  Bicairt,  23  Am.  Dec.  200;  Hyde  v.  Barney,  44  Id.  335, 
and  note  to  same  338.  In  Texas,  personalty  descends  to  heirs  on  the  death 
of  a  testator,  and  is  not  vested  in  the  administrator:  Finh  v.  Norvd,  58  Id. 
128,  and  cases  cited  in  note  134;  Bufford  v.  Holliman,  60  Id.  223. 

The  pbingipal  oase  was  cited  in  HuiU  v.  ButUrworih^  21  Tex.  140,  to 
the  point  that  no  one,  under  the  law  of  Texas,  can  be  charged  as  an  executor 
de  «09i  tort;  in  Paitereon  v.  Allen,  50  Id.  25,  that  under  the  proliate  system  , 
of  that  state  the  creditor  of  an  estate  must  ordinarily  collect  his  debt 
through  the  medium  of  an  administration;  in  MureJtiaon  v.  Payne^  37  Id.  308» 
that  the  general  act  of  limitation  is  the  only  bar  to  an  action  against  heirs, 
devisees,  or  legatees;  and  in  Yancy  v.  Batte,  48  Id.  59,  that  the  responsibil- 
ity of  the  heir  for  the  debt  or  covenant  of  his  aaosator  is  to  be  measured,  not 
by  the  amount  of  the  ancestor's  estate  which  vested  in  him,  but  by  the 
amount  received. 
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gcATcm  OF  Ldcisationb  Rons  in  Favor  of  Vendee  in  PoesnsiON  of  land 
mider  an  executed  conveyance  from  the  purchaser  in  an  execntoiy  con- 
tract, where  such  vendee,  with  the  knowledge  of  the  original  vendor, 
openly  and  notoriously  asserts  absolute  proprietorship  in  himself  under  his 
conveyance.  The  possession  of  the  vendee  in  such  case  is  adverse  to  the 
title  of  the  original  vendor,  and  when  continued  for  five  yeara,  bars  the 
latfeer'a  right  of  action. 
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BxFBEB  Tftvor  n  DrntMaatamD  bt  Act  of  Tbustbb  wkmmr^t  he  denias  the 
right  of  the  etahd  giie  frtM<»  and  aaeomee  abeolate  ownerah^  of  the  prop- 
erty ha  holda  in  tnwt  adTeraely  to  and  within  the  knowledge  of  the  ceUtd 
tptetnut. 

Appeal  from  TraYia.  The  suit  was  broaght  on  the  twenty- 
second  of  Febmarj,  1850,  by  Wood  against  Bobertson  to  re- 
cover a  let  of  land  in  the  city  of  Austin.  Thai  defendant  pleaded 
not  guilty,  and  adyerse  possession,  as  administrator  de  bonits  non 
of  George  M.  Dolson,  for  ten  years.  The  pleadings  showed  that 
both  parties  claimed  under  Martin  Clark.  Plaintiff  introduced 
in  eyidence  a  deed  of  the  lot  from  Clark  to  him,  dated  October 
17, 1849,  recorded  in  Travis  county  June  18,  1850.  Plaintiff 
also  prored  that  he  notified  the  defendant  before  the  commence- 
ment of  the  suit  that  he  was  informed  that  the  defendant  claimed 
the  lot  in  question  as  the  administrator  of  Dolson,  who  held  bj 
purchase  or  otherwise  from  Albert  G.  Kimball,  who  contracted 
with  Clark  for  the  purchase  thereof  on  the  fourteenth  of  January, 
1840;  that  plaintiff  had  purchased  from  Clark,  and  that  he  was 
ready  to  make  title  according  to  Clark's  contract  with  Kimball, 
on  payment  of  the  balance  of  the  purchase  money,  less  the 
amount  paid  to  the  government  by  Kimball  and  those  claiming 
under  him  on  the  original  purchase  of  the  lot;  and  that  on  re- 
fusal to  comply  with  said  contract  plaintiff  would  sue  to  recover 
the  property.  Plaintiff  then  proved  the  value  of  the  mesne 
profits  and  rested.  The  defendant  then  gave  in  evidence  the 
certificate  of  purchase  from  the  government  to  B.  M.  Spicer, 
dated  August  1,  1839,  assigned  to  Clark  January  1,  1840;  bond 
for  title  from  Clark  to  Kimball,  dated  January  14,  1840;  deed 
in  fee-flunple  from  Kimball  to  William  Benney,  dated  August 
8, 1840,  recorded  August  18,  1840;  executory  contract  of  sale 
hy  Benney  to  Dolson  and  Charles  F.  King,  dated  August 
18, 1840,  reciting  the  payment  of  part  of  the  purchase  money, 
and  stipulating  for  the  payment  of  the  balance  when  title  should 
be  made,  recorded  August  18,  1840;  and  deed  from  King  to 
Dolson,  dated  June  12, 1841,  and  recorded  August  18, 1841.  The 
defendant  then  proved  that  he  was  the  administrator  de  bonis  non 
of  Dolson;  that  Benney,  King,  Dolson,  and  Dolson's  adminis- 
trator had  continuous  uninterrupted  possession,  claiming  title 
openly  and  notoriously  in  their  own  right  from  the  spring  of 
1840  to  the  commencement  of  this  suit;  that  the  plaintiff  ad- 
Qiitted  that  Clark  was  aware  of  the  purchase  by  Benney  from 
Kimball,  and  that  he  knew  that  Benney  claimed  the  title  in  his 
own  right  from  Kimball ;  and  that  for  the  purpose  of  preventing 


142  BOBEBTSON  V.  WoOD.  [T< 


the  forfeiture  of  the  iirhole  lot  the  admiiiistrator  of  Dolson  paid 
to  the  govemment  the  last  installinent  dae  on  the  lot.  The  court 
inBtructed  the  jniy  that  the  possession  of  Eimball  and  those 
claiming  under  him  "was  the  possession  of  Clark;  that  the  statute 
of  limitations  did  not  run  in  their  favor;  and  that  if  they  believed 
from  the  evidence  that  Clark  sold  the  land  to  the  plaintiff,  and 
that  the  condition  of  the  bond  of  Kimball  had  never  been 
complied  with,  they  should  find  for  the  plaintiff.  Defendant 
excepted.    Verdict  and  judgment  for  the  plaintiff. 

J,  A.  and  R.  Oreen,  for  the  appellant. 
W.  S.  Oldham,  for  the  appellee. 

By  Court,  Whxeleb,  J  The  principal  question  arising  upon 
the  record  to  which  counsel  have  directed  their  attention  in 
argument  is  as  to  the  running  of  the  statute  of  limitations  in 
favor  of  the  defendant's  possession. 

The  opinion  of  this  court  in  the  case  of  Browning  v.  Edes,  3 
Tex.  476  [49  Am.  Dec.  760],  is  relied  on  by  the  appellee  as  sup- 
porting the  instructions  and  ruling  of  the  court  adversely  to  the 
defense  of  the  statute.  It  unquestionably  is,  as  there  stated, 
"  a  settled  principle  of  law  that  a  possession  of  land  taken  under 
an  executory  contract  for  the  purchase  thereof  is  in  no  sense  ad- 
verse to  the  person  with  whom  the  contract  is  made."  But  this  in 
only  where  the  contract  is  executory;  and  to  this  rule,  it  was  said, 
there  are  exceptions;  as  where  the  whole  of  the  purchase  money 
has  been  paid,  and  the  stipulations  on  the  part  of  the  vendee 
performed.  In  this  and  other  cases  which  may  be  supposed, 
his  possession  may  be  adverse:  Id.;  but  the  question  here  ia 
whether  the  possession  of  the  vendee,  holding  under  an  executed 
conveyance  from  the  purchaser  in  the  executory  contract,  and 
openly  and  notoriously  asserting  absolute  proprietorship  in  him- 
self under  his  conveyance,  within  the  knowledge  of  the  original 
vendor,  is  adverse  to  the  title  of  the  latter.  And  this,  it  is  con- 
ceived, is  a  question  which  it  will  not  be  difficult  to  answer  upon 
principle  and  authority. 

The  purchaser  in  an  executory  contract  for  the  sale  of  lands 
is  the  trustee  of  his  vendor;  and  while  he  sustains  this  relation 
his  possession  is  not  adverse,  and  the  statute  of  limitations  does 
not  run  in  his  favor.  But  even  an  express  trust  may  be  deter- 
mined by  the  act  of  the  trustee.  And  this  will  occur  whenever 
he  denies  the  right  of  the  cestui  que  truat,  and  assumes  absolute 
ownership  of  the  property  he  holds  in  trust  adversely  to  and 
within  the  knowledge  of  the  cestui  que  trust.    There  can  be  no 
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stronger  case  pat,  of  an  expresSy  continuing  tauBt,  than  that 
which  Bubsists  in  the  rehition  of  landlord  and  tenant.  "  The 
principle  of  estoppel  applies  to  that  relation,  and  operates  in 
its  full  force  to  prevent  the  tenant  from  violating  that  contract 
by  which  he  obtained  and  holds  possession : "  Willison  v.  Wat* 
kinSy  3  Pet.  47.  He  cannot  change  the  character  of  the  tenure 
by  his  own  act  merely  while  the  relation  subsists,  so  as  to  en- 
able him  to  hold  against  his  landlord.  Tet,  by  his  own  act,  he 
can  put  an  end  to  the  relation.  If  he  disclaims  to  hold  under 
his  lease,  he  becomes  a  trespasser,  and  his  possession  is  adverse. 
When  he  publicly  disclaims  his  landlord's  title,  and  professes 
to  hold  under  a  title  hostile  to  that  of  his  landlord,  the  trust 
relation  is  determined,  and  the  statute  of  limitations  will  begin 
to  run  from  the  time  of  such  disclaimer:  Id. ;  and  see  Ihmer  v. 
Smith,  11  Tex.  620,  and  cases  cited. 

Here  the  possession  was  taken  and  held  by  the  defendant 
under  an  executed  contract,  conveying  absolutely  the  fee;  and 
was  accompanied  by  an  assertion  of  right,  and  a  claim  of  abso- 
lute proprietorship,  openly  and  notoriously,  and  within  the 
actual  knowledge  of  Clark,  under  whom  the  plaintiff  claims. 
If  this  did  not  put  an  end  to  the  trust  relation  created  by 
the  executory  contract  of  purchase;  if  the  possession  thus  held 
was  not  adverse  to  the  plaintiff's  title — ^it  would  be  difficult  to 
conceive  of  anything  which  would  put  an  end  to  that  relation, 
and  render  the  possession  of  the  tenant  adverse.  "  If,"  says 
the  supreme  court  of  the  United  States,  in  Boone  v.  Chiles,  10 
Pet.  223,  "  the  entry  was  by  purchase,  and  the  purchaser  claims 
the  land  in  fee,  he  is  not  a  trustee;  his  titie,  though  derivative 
from  and  consistent  with  the  original  title  of  the  plaintiffs,  is  a 
present  claim  in  exclusion  of  and  adverse  to  it.  A  vendee  in 
fee  derives  his  titie  from  the  vendor;  but  his  titie,  though 
derivative,  is  adverse  to  that  of  the  vendor;  he  enters  and  holds 
for  himself."  The  vendee  acquires  the  property  for  himself, 
and  his  &ith  is  not  pledged  to  maintain  the  titie  of  the  vendor. 
This  principle,  it  is  conceived,  is  decisive  as  to  the  adverse 
character  of  the  possession  taken  and  held  by  the  defendant 
under  the  executed  absolute  conveyance  to  himself,  as  the  ven- 
dee in  fee  of  the  lot  in  controversy.  The  case  of  Hunter  v. 
Parsons,  2  Bailey  L.  59,  is  in  point.  There,  where  A.,  having 
contracted  to  purchase  lands  of  B.,  paid  part  of  the  purchase 
money,  but  tities  vrere  never  made,  and  A.  gave  the  land  to  his 
jon  G.,  who  went  into  possession,  the  possession  of  the  latter, 
it  was  held,  vms  adverse  both  as  to  A.  and  B. 
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It  is  to  be  abflerved  as  to  the  plaintiff's  case,  xnareover,  that 
his  vendor  does  not  appear  ever  to  have  acquired  a  title  to  the 
land  in  controversy  from  the  government.  And  a  forfeiture  of 
such  right  as  he  had  acquired  was  prevented  by  the  payment  of 
the  residue  remaining  unpaid  of  the  original  purchase  money 
by  the  defendant;  not  for  the  benefit  of  the  plaintiff's  vendor, 
but  for  his  own  benefit,  to  enable  him  to  maintain  his  claim  of 
absolute  and  exclusive  proprietorship.  That  the  possession 
acquired  and  held  by  him  was,  under  the  circumstances,  adverse 
to  the  title  set  up  by  the  plaintiff,  seems  too  clear  to  admit  of 
controversy.  It  was  continued  for  a  period  of  more  than  five, 
and  indeed  of  ten,  years  next  before  the  commencement  of  the 
suit,  under  deeds  of  conveyanee  duly  registered,  the  defendant 
paying  the  taxes  upon  the  lot.  The  right  of  action,  tiierefore, 
was  clearly  barred  by  the  provision  of  the  sixteenth  section  of 
the  statute  of  limitations:  Hart.  Dig.,  art.  2392. 

As  the  statute  must  be  decisive  of  the  case,  it  is  unnecessary 
to  discuss  the  other  questions  preseniied.  We  are  of  opinion 
that  the  court  erred  in  the  instruction  and  rolings-adversely  to 
the  defendant  as  to  the  running  of  the  statute  of  limitations; 
for  which  the  judgment  must  be  reversed  and  the  cause  re« 
manded. 

Reversed  and  remanded. 


Advebse  PossBsaiON  OF  Land  for  Psbiod  Pbescbibbd  by  the  statate  of 
limitations  "will  confer  title  to  land:  See  Stump  v.  ffenry,  61  Am.  Dec.  300, 
note  304,  where  prior  cases  are  collected. 

Statxttb  of  Limitations,  wham  Bab  to  Tkust  and  whbn  not:  Se« 
Presley  v.  DaviSy  62  Am.  Dec.  396,  note  401;  McDowell  v.  OolcUmUh,  61  Id. 
305,  note  317>  where  other  cases  are  collected;  Tinnen  y.  Mebane,  60  Id.  205. 
note  212,  and  cases  there  cited  and  collected. 

On  Repudiation  of  Trust,  Trustee's  Possession  Bboomss  Adverse, 
and  suit  must  be  prosecuted  within  the  time  allotted  by  law,  otherwise  the 
claim  will  be  barred;  and  it  is  immaterial  whether  the  trust  was  cognizable 
at  law  or  in  equity:  Tinnen  v.  Mebatie,  60  Am.  Dec.  205.  An  im|flied  tmst 
is  ended,  and  the  trustee  holds  adverse  to  the  cetftui  que  trust,  from  the  time 
when  he  manifests  an  intention  to  claim  and  enjoy  as  hia  own  the  land  subject 
to  the  trust:  De  Cordova  v.  Smith,  58  Id.  136,  note  144,  where  other  cases  are 
collected.  UntU  the  repudiation  of  the  superior  title  by  one  in  possession, 
the  statute  of  limitations  does  not  begin  to  run:  Jtooseveli  v.  Davit,  49  Tex. 
473,  citing  the  principal  case.  The  possession  of  a  vendee  may  become  so 
adverse  that  he  will  acquire  a  title  by  limitation:  Howard  y.  McKenne^  54 
Id.  187»  citing  the  principal  case. 
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Whttehead  v.  BmatoB. 

[15  TmzAM,  19T.] 

PtAimv  MAT  80  AMXirn  his  Pxtittun  as  to  Gbanoi  Gbasaotbe  or  right 
in  wldi^  he  saes,  upon  the  payment  of  oosts,  where  the  chftnge  does  not 
deprire  the  defendant  of  any  defense,  or  prejudice  any  right  that  ni*y 
have  aocmed  to  him  at  the  time  of  the  amendment. 

AiTEAii  from  Guadalupe.  The  appellant,  as  adminiBtxator  of 
the  estate  of  B.  G.  Whitehead,  deoeaae6,  oommenoed  Bnit  against 
the  appellee  on  a  promissory  note  payahle  to  said  Whitehead. 
The  appellee  pleaded  ne  unques  administrator,  wherenpon  the 
appellant  filed  an  amended  petition,  alleging  that  he  was  the 
owner  of  the  note  sued  on  in  his  own  right,  and  that  the  original 
suit  was  brought  by  mistake  in  his  ehanoter  of  administrator. 
The  appellee  excepted  to  the  sufficiency  of  the  amended  petition, 
on  the  ground  that  the  plaintiff  had  attempted  to  substitute  a 
new  plaintiff  in  the  stead  of  the  original  plaintiff.  The  exception 
was  sustained,  and,  the  plaintiff  failing  to  amend,  judgment  was 
lendeied  against  him,  from  which  he  appealed. 

J.  lireland^  for  the  appellant. 

J.  J.  Thornton,  for  the  appellee. 

By  Court,  Whbblbb,  J.  We  have  hezetofoare  decided  that  a 
plaintiff  may  so  amend  his  petition  as  to  change  the  charaeter  or 
right  in  which  he  sues,  upon  paym^it  of  costs,  where  the  change 
does  not  operate  to  deprive  the  defendant  of  any  defense,  or 
prejudice  any  right  which  may  have  accrued  to  him  at  the  time 
of  the  amendment:  Henderson  t.  KiMsam,  8  Tex.  46. 

It  is  not  pretended  that  any  defense  or  right  had  accrued  to 
the  defendant  in  this  case,  after  the  filing  of  the  petition,  which 
would  be  prejudiced  by  the  amendment.  The  court,  therefore, 
should  not  have  dismissed  the  case  because  of  the  amendment* 
but  should  only  have  adjudged  the  costs  against  the  plaintiff. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded. 

Beversed  and  remanded. 


Amekdmsnts,  What  Allowablx:  See  note  to  Barber  y.  Swan^  61  Am. 
Dec.  125;  Jiamey  y.  McBae,  60  Id.  660;  Prtdgin  y.  Strickland,  58  Id.  124,  note 
128;  Owtke  v.  Spears,  66  Id.  848,  note  350;  Stewart  v.  ir«%,  55  Id.  487,  note 
400,  where  other  caaea  are  ooUeoted. 

Tn  nuorozFAE*  cam  n  cnxD  in  KomhmkK  y.  JSTeo^,  86  Tex.  667,  to  the 
foint  that  a  party  ahoold  not  he  allowed  to  Intervene  in  ao  ectioii  when  Ue 
elnim  has  heen  herred  hy  the  statate  of  llmitatlnnei  It  b  abo  limited  hi 
Tkomprnm  y.  SwwrengiHf  48  Id.  560i 
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Oliphant  V.  Dallas. 

[16  TtXAM,  138.] 

Whsv  Shebivv  18  Pabtt  to  Action,  Clbrk  mat  Dibbot  Progbbs  tv 
CoBONKR,  although  there  he  no  proof  that  the  sheriff  is  a  party.  Thtt 
cleric  is  presumed  to  know  who  is  sheriff,  and  may  act  on  his  own  knowl* 
edge  in  issuing  the  process  in  such  a  case. 

Clbbk  mat  Dibect  Pbookss  to  Cobonsb  without  Averment  in  Peti- 
tion that  the  sheriff  is  a  party  to  the  action.  It  is  the  better  practice  tm 
insert  such  averment,  but  Its  omission  is  not  fatal,  and  may,  if  required, 
be  supplied  by  amendment. 

BCTT  ON  Note,  I^uoht  on  Da  attbb  its  Maturitt,  is  not  Prxma- 
tubb,  under  the  Texas  statute,>which  allows  days  of  grace  only  on  con- 
traotfr  between  merchant  and  merchant,  their  factors-and  agents. 

Appeal  from  Washington.  The  facts  are  sufficiently  stated  in 
the  opinion. 

J,  D.  and  D.  C.  Oiddings^  for  the  appellant. 
BoMett  and  Bassett,  for  the  appellee. 

By  Court,  Hbmphill,  0.  J.  The  errors  assigned  are:  1.  The 
refusal  of  the  motion  to  quash  the  service  and  citation;  2.  The 
action  was  premature,  the  note  not  being  due  at  the  commence- 
ment of  suit. 

The  sheriff  of  the  county  was  the  plaintiff,  and  the  writ  was 
addressed  to  the  coroner,  and  the  substance  of  the  objection  to 
the  writ  is  that  it  was  addressed  to  and  served  by  the  coroner, 
there  being  no  affidavit,  nor  even  allegation  in  the  petition,  that 
the  sheriff  was  a  parly  to  the  action. 

The  necessity  of  such  affidavit  or  allegation  is  supposed  to  be 
apparent  from  the  provisions  of  the  one  hundred  and  eighty- 
fifth  and  one  hundred  and  eighty-sixth  articles  of  the  digest. 
The  first  of  these  enjoins  it  as  a  duty  upon  the  coroner  to  exe- 
cute and  return  all  process  where  the  sheriff  is  a  party,  or  where 
just  exceptions  can  be  taken  to  the  sheriff  or  his  deputies,  or 
where  there  is  no  sheriff. 

The  second  requires  the  clerk  to  direct  process  to  the  coroner 
in  all  cases  where  affidavit  is  filed  of  the  partiality,  prejudice, 
consanguinity,  or  affinity  of  the  sheriff. 

Under  these  provisions,  there  is  a  distinction  between  cases  im 
which  the  sheriff  is  a  party,  or  where  there  is  no  sheriff,  and 
cases  in  which  he  is  incompetent  from  partialities  or  affinities. 
The  fact  that  he  is  sheriff,  or  that  there  is  no  sheriff,  is  presumed 
to  be  known  to  the  clerk,  and  no  proof  of  such  fact  is  required 
or  directed,  but  his  prejudices  and  affinities  may  not  be  known. 
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and  information  of  such  facta  is  to  be  conveyed  to  the  derk  bj 
affidavit.  In  the  former  case,  the  clerk  may  act  on  his  own 
knowledge;  but  in  the  latter,  on  proof  from  oUbiers. 

There  was  no  error,  then,  in  the  clerk  directing  the  process  to 
the  coroner  (the  sheriff  being  a  party  to  the  suit),  although 
there  was  no  affidavit  that  such  party  was  the  sheriff  of  the 
county. 

Nor  was  there  any  error  for  want  of  an  averment  in  the  peti- 
tion that  the  plaintiff  held  the  office  of  sheriff.  The  statutes 
nowhere  require  such  averment  as  prerequisite  to  authority  in 
the  clerk  to  direct  process  to  a  coroner  or  constable.  This 
would  doubtless  be  the  better  practice,  but  the  omission  is  not 
fatal,  and  may,  if  required,  be  supplied  by  amendment,  as  was 
done  in  the  case  under  review. 

The  conclusion  is  that  there  was  no  error  in  refusing  to  quash 
the  citation  or  service,  and  the  judgment  cannot,  upon  that 
ground,  be  disturbed. 

Nor  was  the  action  premature,  as  supposed  in  the  second 
assignment.  The  suit  was  brought  on  the  day  after  the  ma- 
turity of  the  note,  and  days  of  grace  are  by  statute  not  allowed 
except  on  contract  between  merchant  and  mechant,  their  factors 
and  agents:  Hart.  I>ig.»  art.  2533. 

The  judgment  is  ordered  to  be  affirmed. 

Judgment  affirmed. 

When  Shkbov  is  Pabtt  to  Action,  Pbocess  must  bx  Dibxgted  to 
Cobonbb:  See  Bowen  v.  Jones,  65  Am.  Dec  426,  note  427,  where  other  cMet 
■recollected. 

Thb  principal  oasb  is  cited  in  Oay  v.  State,  20  Tez.  507,  to  the  point 
that  a  oonstahle'a  authority  to  eerve  process  is  presumed  until  it  is  disputed. 

Days  op  Grace,  when  Allowed:  See  Hart  v.  Smith,  50  Am.  Dec.  161; 
CoUmaan  t.  CarpenUr,  49  Id.  552;  Harriaon  v.  Crotoder,  45  Id.  290.  Bank 
ebecks  are  not  entitled  to  days  of  grace:  Barbour  y.  Bayon^  52  Id.  593;  Tay- 
lor T.  WUaon,  45  Id.  180.  Deiys  of  grace  were,  in  Texas,  formerly  allowed 
only  on  bills  and  notes  assignable  and  negotiable  by  law,  which  are  contracts 
between  merchant  and  merchant,  their  factors  and  agents:  Cox  y.  Bemhardt^ 
41  Tez.  592,  citing  the  principal  case. 


Smteh's  Adminibtratobs  v.  Db  la  Gabza. 

[10  TtXAM,  160.] 

Omwajujed  Uninterrupted  Possession  of  Land  for  Ten  Years,  by  pArty 
ealtiy»tiog,  using,  and  enjoying  it  under  a  claim  of  title,  gives  him  s 
good  title  under  the  statute  of  limitations. 

Dwjudant'b  Plea  of  Statute  of  Limitations  is  not  Inconsistent  with 
bis  pleft  of  possesrion  in  right  of  his  wife,  who  is  the  sole  heir  of  the  first 
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r;  nor  lA  he  precluded  from  claiiniiig  the  benefit  of  the  statnte, 
by  aseerting  a  right  of  possession  in  the  doable  capacity  <^  husband  o( 
the  sole  heir  and  tenant  of  the  administrator  of  the  first  possessor,  when 
the  right  claimed  by  him  is  adverse  to  that  of  the  plaintiff. 

Tbmpobabt  AssjsNCfi  OF  HosBAND  FBOM  HIS  HoMS,  while  his  wife  remains 
in  possession  thereof,  is  not  such  an  interruption  of  the  possession  of  the 
premises  as  will  stop  the  running  of  the  statute  of  limitations  in  his 
faTor,  especially  where  the  claim  set  up  by  him  is  in  right  of  his  wife. 

ALTHOUGH  Right  of  Gk>ys&KMENT  cannot  bb  Babbed  B7  Timk,  the  stat- 
ute of  limitations  will  commence  to  run  from  the  date  of  a  grant  of  land 
by  the  goyernment  in  favor  of  a  possession  adverse  to  the  grantee. 

JtTDOMBNT    ADJUDOINQ    LaND    TO    WiFE  IS  NOT  JBUBONEOUS,   although  she 

was  not  made  a  party  to  the  record  by  the  service  of  process  or  by  plead- 
ing in  her  own  name,  where  her  husband,  who  is  a  party,  defends  in  her 
rights  such  right  having  been  asserted  in  the  answer,  and  the  issue  having 
been  made  upon  that. 
Rbfusal  of  Coubt  to  Set  aside,  at  Plaintiff's  Instance,  Subyet  of 
tract  of  land,  made  in  pursuance  of  a  final  decree  in  favor  of  the  defend- 
ant, ordering  it  to  be  made  with  the  usual  front  on  the  river,  on  the 
ground  that  It  gives  too  large  a  front  on  the  river,  is  not  erroneous,  where 
it  does  not  appear,  by  any  statement  of  facts  or  otherwise  by  the  record, 
that  a  less  front  could  have  been  given  so  as  to  include  the  defendant's 
improvements,  and  have  due  respect  to  the  surveys  of  the  proprietors  of 
the  adjacent  lands. 

Appeal  from  Bexar.  The  action  was  trespass  to  try  title 
brought  by  the  administrators  of  John  W.  Smith  against  Oasi- 
mero  de  la  Qaiza.  The  defendant  answered  that  he  was  in 
possession  of  the  land  sued  for  as  the  husband  of  Juliana  de  la 
Gkirza,  who  was  the  sole  heir  at  law  of  Befugio  de  la  Garza, 
deceased,  who  was  the  owner  of  said  land;  and  further,  that 
defendant  was  the  tenant  of  Marius  Cheusse,  the  administrator 
of  the  estate  of  said  Befugio  de  la  Garza,  deceased.  Said 
Cheusse  also,  as  such  administrator,  answered  that  he  defended 
said  suit  on  the  ground  that  his  intestate  claimed  and  owned 
said  tract  of  land  by  virtue  of  a  grant  from  the  government  of 
Spain  to  said  Befugio  de  la  Gkoza  some  time  previous  to  the 
year  1819;  and  the  defendant  alleged  that  the  said  Befugio  de 
la  QsxzBk  had  held  uninterrupted  and  peaceable  possession  of 
said  land  since  the  year  1819,  now  more  than  thirty  years.  The 
amended  answer  of  Casimero  de  la  Garza  and  wife  alleged  the 
destmction  of  the  grant  to  Befugio  de  la  Garza  by  some  evil- 
minded  person,  and  prayed  leave  to  introduce  parol  evidence  of 
its  existence  and  contents.  The  second  amended  answer  alleged 
that  plaintiffs  ought  not  to  have  and  maintain  their  said  suit  as  to 
the  defendants,  to  the  extent  of  six  hundred  and  foriy  acres  of 
land,  to  be  surveyed  in  a  square  form,  and  to  have  a  front  on  tba 
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San  Antonio  zrvar  and  the  San  Pedro  mnek,  and  to  inoiude  tbaiz 
iinpTOTem€nt89  by  season  of  their  settlemeni,  oconpatkxn,  oae, 
enjoyment,  and  cnlidTation  of  the  same  for  ten  years  cx>n8ecu* 
tively  and  nninterraptedly  immediately  preceding  the  com- 
menoement  of  this  soiL  The  plaintifb  proved  a  patent  to  their 
intestate,  dated  February  25, 1842.  The  d^eadant  proved  that 
Befngio  de  la  Qarza  took  possession  of  the  premises  in  1819; 
that  he  got  some  sort  of  a  title  from  the  authorities;  that 
he  remained  there  until  the  year  1842,  when  he  went  to 
Mexico;  that  Oasimero  went  with  him,  bat  retamed  in  1843; 
that  while  they  were  gone  to  Mexico  Juliaaa  de  la  Garsa  re- 
mained on  the  rancho;  that  the  lancho  was  nsaally  held  by 
Gasimero.  Befngio  de  la  Qazza,  being  a  priest,  died  without 
heirs  of  his  body.  Juliana,  the  wife  of  Casimero,  was  his  only 
sister  and  sole  heir  at  law.  The  priest  axul  his  tenants  held 
possession  from  1821  to  the  time  of  the  trial.  The  jniy  found  for 
the  defendant  six  hundred  and  forty  acres  of  land,  including 
his  homestead.  There  was  judgment  for  ''  the  defendants 
Casimero  de  la  Garza  and  wife,''  and  an  order  was  made  that 
the  six  hundred  and  forty  acres  should  be  surveyed  so  as  to 
have  such  front  on  the  San  Antonio  river  as  by  law  is  allowed 
to  a  survey  of  six  hundred  and  forty  acres  on  streams  of  the 
average  width  of  thirty  feet.  The  survey  was  returned.  A 
motion  to  set  it  aside  because  it  allowed  too  much  front  on  the 
river  -WBB  overruled.  There  was  no  statement  of  iSacts  made  on 
this  motion. 

iT*.  Denison  and  J.  P.  Jonea,  for  the  appellants. 

/.  A.  and  O.  W,  Faachal  and  B.  Howard,  for  the  appellees. 

By  Court,  Whesixe,  J.  It  appears  indisputably  by  the  evi- 
denoe  that  the  defendants  and  the  deceased  Gaiza,  under  whom 
they  claimed,  had  been  in  the  continued,  undisputed  possession, 
cultivating,  using,  and  enjoying  the  land  in  question,  instead  of 
ten,  for  a  period  of  more  than  thirty  years  prior  to  the  com- 
mencement of  this  suit,  under  a  claim  of  title.  It  cannot  be 
doubted  that  this  was  sufficient,  at  least,  to  entitle  them  to  the 
quantity  of  land  adjudged  to  them  in  this  case,  under  the  pro- 
vision of  the  seventeenth  section  of  the  statute  of  limitations: 
Hart  Dig.,  art  2398;  Charle  v.  Saffold,  13  Tex.  111. 

The  objection  that  the  defendant,  having  pleaded  the  title  of 
the  deceased  Ghuxa,  could  not  at  the  same  time  claim  by  pie* 
Bcription  in  his  own  right,  under  the  statute  of  limitationa,  is  not 
tenable.    He  claimed  to  be  rightfully  possessed  of  the  land  ia 
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right  of  his  wife,  who  was  the  sole  heir  of  the  first  possessor. 
The  plea  and  claim  of  title  in  the  defendant  by  prescription 
under  the  statute  was  not  inconsistent  with  his  former  plea. 
Nor  did  he  preclude  himself  from  claiming  the  benefit  of  the 
statute  by  asserting  a  right  of  possession  in  the  double  capacity 
of  husband  of  the  sole  heir,  and  tenant  of  the  administrator  of 
the  first  possessor.  It  may  not  have  been  necessary  for  the  de- 
fendant to  state  in  whose  right  he  was  possessed  of  the  land  to 
entitle  him  to  the  benefit  of  the  provision  of  the  seventeenth 
section  of  the  statute.  But  his  having  done  so  cannot  operate 
to  his  prejudice,  inasmuch  as  the  right  he  asserted  was  adverse 
to  that  of  the  plaintiff.  There  is  nothing  in  the  pleas  which  is 
repugnant  or  inconsistent  with  the  possessory  right  asserted  as 
against  the  plaintiff.  And  if,  as  insisted,  the  jury  disregarded 
the  defendant's  evidence  in  support  of  his  plea  of  title  in  the 
wife,  and  found  solely  upon  the  evidence  of  possession,  thereby 
virtually  denying  the  defendant's  right  to  the  extent  of  their 
title  which  he  set  up,  that  surely  is  not  matter  of  which  the 
plaintiff  can  complain. 

But  it  is  insisted  that,  as  the  right  of  the  government  is  not 
barred  by  limitation,  and  the  statute  consequently  could  not 
commence  to  run  in  favor  of  the  defendant's  possession  until 
the  grant  of  the  land  by  the  government  to  the  plaintiff's 
intestate,  and  it  does  not  appear  that  the  defendant  was  in  pos- 
session at  the  date  of  the  grant,  or  untU  the  next  year,  his 
previous  possession  cannot  avail  him,  and  that  time  enough  had 
not  elapsed  from  the  period  of  his  return,  in  1843,  to  bring  him 
within  the  provision  of  the  statute.  The  patent  to  the  plaintiff's 
intestate  bears  date  in  February,  1842,  more  than  ten  years 
before  the  institution  of  this  suit.  The  defendant,  the  husband, 
it  is  true,  was  temporarily  absent  during  the  troubles  of  1842; 
but  it  is  also  in  evidence  (and  if  there  was  any  conflict  in  the 
testimony  upon  this  point  it  veas  a  question  for  the  jury,  which 
their  verdict  must  be  held  to  have  decided  in  favor  of  the 
defendants)  that  the  wife  remained  in  possession  during  the 
absence  of  the  husband.  And  it  can  scarcely  be  seriously  con- 
tended that  a  temporary  absence  by  the  husband  from  his  homOt 
his  wife  remaining  in  the  mean  time  in  the  possession  of  it,  v?ill 
be  such  an  interruption  of  the  possession  as  to  stop  the  running 
of  the  statute,  especially  when  the  claim  set  up  by  the  husband 
is  in  right  of  his  wife.  There  does  not  appear  to  have  been 
any  change  of  residence,  and  there  was  no  abandonment  ox 
interruption  of  possession.    That  was  continued  and  peaceablOi 


1855.]  Smith's  Adm'bs  v.  De  la.  Gabza.  151 

■nd  does  not  appear  to  have  been  disputed  until  the  commence- 
ment of  this  suit;  which,  as  we  have  seen,  was  not  within  ten 
years  from  the  date  of  the  grant  to  the  plaintiff's  intestate. 
And  it  is  not  questioned  that,  though  the  right  of  government 
may  not  be  barred  by  time,  the  statute  would  commence  to  run 
from  the  date  of  the  grant  of  the  land  by  the  government  in 
favor  of  a  possession  adverse  to  the  grantee.  As  there  was  evi- 
dence of  a  continued  possession  by  the  wife,  it  is  not  necessary 
to  inquire  whether  a  temporary  absence  at  such  a  time  was  of  a 
eharacter  to  interrupt  possession  and  stop  the  running  of  the 
statute. 

But  again,  it  is  said  the  judgment  is  erroneous,  for  that  it 
is  in  favor  of  the  wife,  who  was  not  a  party  to  the  record.  It  is 
true,  the  land  is  adjudged  to  the  wife;  and  in  this  we  think  there 
m  no  error.  The  husband  claimed  to  be  possessed  in  right  of 
Us  wife;  and  though  she  is  not  made  a  party  to  the  record  by  the 
service  of  process,  or  l^  pleading  in  her  own  name,  yet  her  right 
was  asserted  in  the  answer;  and  upon  that  the  issue  must  be 
considered  as  having  been  made.  The  decision  of  the  issue  in 
lavor  of  the  defendant  established  the  right  of  the  wife,  and  it 
iB  not  perceived  that  the  plaintiff  can  have  cause  of  complaint 
that  judgment  was  rendered  accordingly.  Whether  the  judg- 
ment would  bind  the  wife,  where  her  right  is  thus  brought 
in  question,  is  not  material  to  the  present  inquiry:  Cannon  v. 
HemphiU^  7  Tex.  184.  The  judgment  was  certainly  binding  as 
between  the  plaintiff  and  the  husband,  who  was  the  party  sued. 
And  that  the  land  was  adjudged  to  the  wife  cannot  affect  inju- 
riously afly  right  of  the  plaintiff.  It  will  not  be  denied  that 
it  was  competent  for  the  husband  to  assert  and  maintain  or  de- 
fend his  possession  in  right  of  his  wife. 

To  the  objection  that  the  court  erred  in  refusing  to  set  aside 
the  survey  at  the  instance  of  the  plaintiff,  on  the  ground  that 
it  gave  too  large  a  front  on  the  river,  it  is  a  sufficient  answer 
that  it  does  not  appear  by  any  statement  of  facts,  or  otherwise 
by  the  record,  that  a  less  front  could  have  been  given,  so  as  to 
include  the  defendant's  improvements,  and  have  due  respect  to 
the  surveys  of  the  proprietors  of  the  adjacent  lands. 

The  view  we  have  taken  of  the  case  dispenses  with  the  neces- 
sity of  revising  the  rulings  of  the  court  upon  the  admissibility  of 
the  defendant's  evidenoe  of  title.  We  are  of  opinion  that  there 
ii  no  error  in  the  judgment,  and  it  is  affirmed. 

Judgment  affirmed. 
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AdWIOI  PoaBMBDOH  JOB  PxBZOD  PBMtltTBEP  BT  SXAn«  W  LngnBAnOM 

will  oonl«r  a  good  tiUe  to  Uad:  See  i?o6«KKm  ▼.  ITood,  emte^  p.  MOyJuid  Bofciw 
where  prior  omos  are  referred  to. 

Statxttb  ov  Limitationb  does  kot  Buh  aoaivst  Ukiksd  ScAm:  United 
States  y.  irA«<«,  87  Am.  Dea  374. 

Bill  Fzlsd  bt  HtrsBAim  cr  I^amm  of  Hdooblv  aitd  Witts  !■  ooniidered 
hia  bill  merely:  See  QrcaU  v.  Vah,  8eho<mkom»t  87  Am.  Boo.  898^  ma^PMk 

Thx  nmraiPAL  oabb  is  gitbb  in  Huimm  ▼.  WhdAtr^  84  Tex.  806»  to  tte 
point  thftt  fimod  alone  will  npt  prevent  tbe  numing  of  the  statnte  of 
tiooa. 


Tbaynham  v.  jAnEsas. 

[IS  TazAS,  170.] 

Fasixm  Who  in  thxib  iNDiviDtrAL  Naihs  Siov  pBomasoBT  Nora»  In 
which  they  are  deeeribed  as  the  tmstees  of  a  oorpoiation,  are  prima 
faeie  personally  liable  thereon;  but  they  may  prove  by  parol  that  they 
had  authority  to  ezeoate  notes  for  ike  oorporatioa,  that  the  note  .wm 
giren  for  a  debt  dae  by  the  carporation,  and  was  intended  to  bind  it 
alone^  and  not  them,  and  that  these  facts  were  known  to  the  payee. 
Proof  of  such  facts  will  relieve  them  from  personal  liability. 

Appbal  from  Waabington.  The  appellee  sued  the  four  appel- 
lants and  four  others  on  a  promissory  note  signed  l^  the  eight 
defendants,  in  the  body  of  which  they  were  described  as  tmsteee 
of  Ghappell  Hill  college.  The  appellants  pleaded  that  Chapp^ 
Hill  college  was  a  body  corporate,  capable  of  suing  and  being 
sued;  that  at  the  date  of  the  note  they,  with  the  other  defend- 
ants, were  trustees  of  said  college,  and  as  such  were  au&oriBed 
to  execute  notes;  that  said  note  was  given  for  a  debt  due  and 
owing  from  the  corporation;  that  the  defendants,  acting  as  trus- 
tees, executed  the  note  with  the  intent  to  bind  said  college,  and 
that  they  did  not  intend  to  render  themselves  individually  lia- 
ble; all  of  which  was  well  known  to  the  plaintiff.  The  court 
sustained  a  general  exception  to  this  plea,  and  gave  judgment 
against  all  the  defendants.  The  defendants  who  filed  this  plea 
appealed. 

J.  Sayles,  for  the  appellants. 

G.  W.  Horton,  for  the  appellee. 

By  Court,  Hemphill,  C.  J.  Frinia/aoie,  the  defendants  were 
personally  liable:  Taft  v.  Brewster,  9  Johns.  834  [6  Am.  Dec. 
280];  In  the  Matter  of  Lang  Island  B.  B,  Co.,  19  Wend.  40.  Tbm 
addition  of  trustees  might  be  taken  merely  as  deacry^to  per- 
soncd. 
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The  onlj  qpieBtion  is,  iphether  ihej  conld  be  penniited  to 
prove  timt  ihqr  were  agents  of  the  oorpoiation,  acting  within 
the  limite  of  their  authority,  and  th«t  this  was  known  to  the 
plftiT^tiff  at  the  time  of  the  contract.  And  this  seems,  upon 
anthority,  to  be  beyond  any  doubt.  Whether  the  act  be  done 
in  the  name  of  the  principal,  or  in  the  none  of  the  agent  acting 
lor  thepiinc^l,  would  seem,  in  reason,  to  be  quite  immaterial. 
Let  it  be  done  as  it  maj,  it  is  the  agent  who  performs  the  act 
Bj  his  Agency  alone  it  can  be  done;  and  if  that  agency  appears, 
it  should,  in  the  natme  of  things,  be  sufficient  to  bind  the  prin- 
cipal. 

In  rdaiicm  to  solemn  instruments  under  seal,  the  rule  at 
common  laM  is  that  the  instrument,  in  order  to  bind  the  prin- 
tnpal,  must  purport  on  its  face  to  be  the  contract  of  the  princi- 
pal, and  his  name  must  be  inserted  in  it  and  signed  to  it.  But 
in  equity,  deeds  executed  in  the  name  of  the  attorney  would  be 
binding  on  the  principal,  provided  the  agent  had  authority: 
Oiddens  t.  Syen^  Eeir%,  12  Tex.  82.  But  the  strictness  o|  the 
rule  at  conunon  law  in  regard  to  the  mode  of  execution  extends 
only  to  solemn  instruments  under  seal.  It  does  not  reach  un- 
solemn instruments,  and  especially  commercial  and  maritime 
contracts.  In  regard  to  these,  the  liability  of  the  principal  is 
made  to  depend  upon  the  fact  that  the  act  was  done  in  the  exer- 
cise and  within  the  limits  of  the  powers  delegated,  and  espe- 
dallj  that  it  was  the  intent  of  the  parties  that  the  principal, 
and  not  the  agent,  should  be  bound:  Angell  &  Ames  on  Corp., 
sec.  2M;  Herchani^  Bank  ▼.  OentrcU  Bank,  1  Oa.  428.  And  in 
ascertaining  these  facts,  as  connected  with  the  execution  of  a 
written  instrument,  it  has  been  held  that  parol  testimony  is 
admissible:  Angell  &  Ames  on  Corp.,  sec.  294.  Thus  where 
a  note  was,  "  I  promise,''  etc.,  and  it  was  signed  for  the  "  Proy- 
idence  Hat  Manufacturing  Company,"  A.  B.  (the  agent),  it  was 
held  to  be  the  note  of  the  company,  and  not  of  the  agent: 
Emerson  t.  Providence  Hai  Mfg,  Co.,  12  Mass.  237  [7  Am.  Dec. 
66].  Where  the  note  was,  "  I  promise  to  pay,"  etc. ,  signed  '  ^ipro 
C.  D.,  A.  B.,"  it  was  held  to  be  the  note  of  C.  D.,  and  not  that 
of  A.B.:  Long  ▼.  Colbum,  11  Id.  97  [6  Am.  Dec.  160];  Story 
on  Agency,  sec.  164.  In  relation  to  all  such  contracts  not 
under  seal,  the  intention  of  the  parties  is  allowed  full  force; 
and  if  it  were  the  design  to  bind  the  principal,  he  is  held  to  be 
liable. 

The  fact  that  the  note  was  not  made  in  the  name  of  the  cor- 
poratLon,  but  in  that  of  the  trustees,  will  not  exempt  the  oorpoia' 
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tion^  proTided  the  troBtees  acted  within  the  sphere  of  their 
agency,  and  intended  bj  their  acts  to  bind  the  corporation. 
This  the  defendants  proposed  by  their  plea  to  establish.  They 
allege  their  authority  to  execute  notes  for  the  corporation;  that 
this  note  was  given  for  debt  due  and  owing  by  the  said  college; 
that  the  intent  and  purpose  by  the  execution  of  the  note  was 
that  the  corporation  should  be  bound  to  its  payment;  that  the 
defendants  had  full  power  by  said  note  to  bind  the  corporation; 
and  that  they  did  ndt  intend  to  render  themselves  liable  indi- 
vidually or  collectively;  and  that  all  these  facts  were  well  known 
to  the  plaintiff. 

The  facts,  if  proved,  would  relieve  the  defendants  from  liabil- 
ity. They  show  that  their  act  was  merely  that  of  agency,  and 
that  this  was  well  known  to  the  plaintiff.  If  so,  the  defense  is 
substantial,  and  the  plea  should  have  been  permitted  to  stand 
for  the  introduction  of  proof.  The  exceptions  of  the  plaintiff 
to  the  second  answer  or  plea  of  defendants  should  not  haye 
been  sustained;  consequently  the  judgment  as  to  the  defendants 
who  have  appealed  must  be  reversed,  leaving  the  judgment 
undisturbed  as  to  others  who  have  not  appealed. 

Reversed  and  remanded. 

Signing  bt  Agent,  Form  of:  See  Muuey  v.  fifeott,  64  Am.  Deo.  719,  note 
720,  where  other  cases  are  collected. 

Form  of  Note  bt  Agent  to  Bind  Prinoipal:  See  Kean  v.  Z)a«w,  47 
Am.  Dec.  182,  note  190;  Merchants*  Bank  v.  Central  Bank^  44  Id.  665,  note 
675,  where  other  cases  are  collected. 

Words  "  Trustees,"  etc.,  after  Promisebs'  Names  in  a  note,  are  merely 
deBcriptio  permma:  See  Pierce  v.  Bobie^  63  Am.  Deo.  614. 


Btjboh  v.  Smith. 

[15  Tbxas,  219.] 

Fraud  mat  be  Proved  by  Intrinsic  Evidence  or  UNTAiRirBss  in  th« 

transaction  itself,  or  by  evidence  of  facts  and  circumstances  attending  it, 
which,  by  the  ordinary  tests  by  which  we  judge  of  the  motives  to  action, 
appear  inconsistent  with  an  honest  purpose. 

Such  Unconscionablrness  or  Inadbquaot  in  Bargain  as  Shock  Con- 
science may,  in  equity,  amount  to  decisive  evidence  of  fraud,  although 
mere  inadequacy  of  consideration  is  not  in  itself  sufficient  ground  for 
annulling  the  contract. 

Where  Question  is  One  of  Fraudulent  Intent,  it  is  peculiarly  the 
province  of  the  Jury  to  judge  of  the  weight  and  soffioiency  of  th«  evi« 
denoe. 
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Apfxal  from  Traris.  In  1850  Sarah  Ann  Bamham,  widow  of 
Alfred  Bamham,  deceased,  convejed  by  writing  under  seal,  to 
Sarah  Bnmham,  all  her  interest  as  surviving  wife  in  the  estate 
of  the  said  Alfred  Bumham,  deceased,  for  the  consideration  of 
two  hundred  and  fifty  dollars.  On  the  twenty-second  of  May, 
1852,  said  Sarah  Ann  Bumham  brought  suit  to  set  said  convey 
ance  aside  on  the  ground  of  fraud.  Both  parties  married  during 
the  progress  of  the  suit,  and  their  husbands  were  made  parties. 
The  defendant  was  the  sister  of  said  Alfred  Bumham,  deceased. 
There  was  a  verdict  for  the  plaintiff.  The  facts  in  evidence 
are  sufficiently  stated  in  the  opinion. 

J.  A.  and  B.  Oreen^  for  the  appellants. 
WM)  and  Harvourt,  for  the  appellees. 

By  Court,  Wheeleb,  J.  There  is  no  complaint  of  the  instruc- 
tions, or  any  ruling  of  the  court  upon  the  trial;  and  the  only 
question  is,  whether  the  evidence  was  sufficient  to  warrant  the 
verdict.  It  is  true  that  fraud  will  not  be  presumed,  but  must 
be  proved ;  and  that  mere  inequality  in  the  bargain ,  or  inadequacy 
of  consideration,  will  not,  in  itself,  afford  a  distinct  ground  for 
annulling  a  contract;  yet  fraud  may  be  proved  by  circumstantial 
evidence.  It  is  not,  in  its  nature,  discernible  by  the  direct  evi- 
dence of  the  senses;  and  is  usually  so  covered  and  concealed,  or 
IB  attended  with  such  attempts  at  concealment,  as  to  be  incapa- 
ble of  proof  otherwise  than  by  circumstantial  or  presumptive 
evidence.  Its  existence  in  a  given  case  may  be  proved,  either  by 
mtrinsic  evidence  of  unfairness  in  the  transaction  itself,  or  by 
evidence  of  facts  and  circumstances  attending  it,  which,  by  the 
ordinaiy  tests  by  which  we  judge  of  the  motives  to  action,  appear 
inconsistent  with  an  honest  purpose.  And  when  it  is  said  that 
fraud  cannot  be  presumed,  it  is  not  meant  that  the  presumption 
of  fraud  may  not  arise,  and  be  legitimately  deduced  by  a  jury, 
from  such  evidence,  but  only  that  it  is  not  to  be  assumed  of  a 
transaction  that  it  is  fraudulent,  in  the  absence  of  proof  afforded 
by  intrinsic  evidence  of  unfairness  in  the  transaction  itself,  or 
extrinsic  facts  and  circumstances  leading  to  that  conclusion. 
There  is  reason  to  apprehend  that  juries  are  not  unfrequently 
misled,  in  cases  of  this  character,  by  being  told  that  fraud  can- 
not be  presumed,  but  must  be  proved,  thereby  inducing  the 
belief  that  fraud  is  a  thing  which  has  a  material  existence,  ia 
tangible,  and  cannot  be  otherwise  proved  than  by  evidence 
direct  and  positive.  Such  is  not  its  nature;  it  is  not  a  thing 
losoeptible  of  ocular  observation  or  physical  demonstration. 
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Tet  its  enakmusBy  ina  given  oaae»  maj  be  snfilmenlily  demonstrated 
for  judioial  ptupoees,  and  to  ivairant  jadieial  actum,  by  intrinsio 
evidence  of  unfairness  in  the  contract  or  transaction  itself. 
Thus  though  mere  inequality  in  a  bargain  or  inadequacy  of  con- 
sideration would  not,  of  itself,  unattended  with  fraud,  afford  a 
distinct  ground  for  annulling  the  contract,  yet  '*  there  may  be/' 
in  the  words  of  Judge  Story,  "  such  an  unconscionableness  or 
inadequacy  in  a  bargain  as  to  demonstrate  some  gross  imposi- 
tion, or  some  undue  influence;  and  in  such  cases  courts  of 
equity  ought  to  interfere,  upon  the  satisfactory  ground  at  fraud. 
But  then,"  he  adds,  ''such  unconscionableness  or  inadequacy 
should  be  made  out  as  would  (to  use-  an  expressive  phrase)  shock 
the  conscience,  and  amount  in  itself  to  conclusive  and  decisive 
evidence  of  fraud.  And  where  there  are  other  ingredients  in 
the  case,  of  a  suspicious  nature,  or  peculiar  relations  between  the 
parties,  gross  inadequacy  of  price  must  necessarily  furnish  the 
most  vehement  presumption  of  fraud:"  1  Story's  Eq.  Jur.,  sec. 
246.  Thus  it  is  seen  that  courts  of  equity  recognize  the  doctrine 
that  there  may  be  such  unconscionableness  and  inadequacy  in 
the  bargain  as  to  amount  in  itself  to  decisive  evidence  of  fraud; 
and  though  mere  inadequacy  of  price  per  se  is  not,  yet  fraud 
is  sufficient  and  satisfactory  ground  of  relief  against  a  contract. 
The  present  case  is  not  wanting  in  evidence,  both  intrinsio 
and  extrinsic  of  the  contract,  sufficient  to  warrant  the  setting  it 
aside  upon  the  ground  of  fraud.  In  her  answer  to  interroga- 
tories, the  defendant  admits  that  but  forty  dollars  of  the  con- 
sideration was  paid;  that  she  promised  to  pay  the  residue  of 
the  two  hxmdred  and  forty  dollars,  the  real  consideration,  in 
the  notes  or  draft  of  a  third  person;  but  says  she  was  unable 
to  do  so,  and  that  it  was  agreed  that  when  the  plaintiff  should 
prove  up  a  debt  or  demand  she  had  on  the  estate,  and  prove 
before  the  court  her  marriage,  but  being  unable  to  do  so  in 
Texas,  should  forward  to  the  defendant  from  Tennessee  proper 
evidence  of  her  marriage  with  her  deceased  husband,  she  was 
to  give  the  plaintiff  her  own  note,  payable  on  the  flnal  settle- 
ment of  the  estate,  in  place  of  the  notes  or  draft  first  agreed 
to  be  given;  which  she  professes  her  readiness  to  do  when  the 
plaintiff  shall  have  complied  with  her  part  of  the  agreement; 
and  she  insists  that  the  plaintiff's  performance  was  a  condition 
precedent  to  performance  on  her  part.  Upon  these  terms  and 
conditions,  she  says,  the  plaintiff,  of  her  own  free  will,  executed 
and  delivered  to  her  the  deed  in  question.  According  to  this, 
the  defendant's  own  version  of  the  contract,  if  the 
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ahonld  fafl  to  pexfonn  the  pireoedent  conditions^  tne  defendant 
was  to  retain  and  enjoj  the  title  and  right  of  the  phiintiff  in  the 
estate  without  the  payment  of  anything  more,  or  with  any  con- 
siderations except  the  forty  dollars  she  says  she  had  already 
paid.  And  thongh  she  imposed  sneh  terms,  and  leqtdzed  sol- 
emn proof  of  the  plaintiff's  marriage  as  a  condition  precedent 
to  her  even  giving  her  note  for  the  payment  of  the  consideration, 
ahe  did  not  hesitate  to  take  from  the  plaintiff  a  fall  and  formal 
deed  conyeying  all  her  **  right,  title,  interest,  claims,  or  demands, 
in  esse  or  in  expectancy,  as  widow  or  surviving  wife"  of  the 
deceased.  Such  a  contract  in  itself  would  seem  so  flagrantly 
imequal,  unjust,  and  oppressive  as,  in  the  language  of  Judge 
Stozy,  "  to  demonstrate  some  gross  imposition  or  some  undue 
influence;"  ''such  unconscionableness  and  inadequacy"  as  to 
"  ehock  the  conscience,  and  amount  in  itself  to  conclusive  and 
decisive  evidence  of  fraud; "  and  especially  when  the  circum- 
stances and  the  relations  subsisting  between  the  parties  are 
considered,  to  afford  a  satisfactory  ground  for  annulling  the 
contract. 

But  there  is  also  other  evidence  extrinsic  of  the  contract  be- 
sides that  afforded  by  the  situation  and  relations  of  the  parties, 
which  conduces  to  the  same  result.  The  evidence  of  the  witness 
Fatton  shows  that  the  plaintiff  was  deceived  by  promises  of  pay- 
ment held  out  by  the  defendant  up  to  the  very  time  of  her  de- 
parture from  the  country;  and  the  jury  might  well  conclude  that 
the  deception  was  intentional,  practiced  with  the  design  of  de- 
priving the  plaintiff  of  her  rights  in  her  deceased  husband's  es- 
tate without  compensation.  Where  the  question  is  one  of  fraud- 
ulent intent,  it  is  peculiarly  the  province  of  the  jury  to  judge  of 
the  weight  and  sufficiency  of  the  evidence:  Briscoe  v.  Bri^naugh, 
1  Tex.  326  [46  Am.  Dec.  108].  We  are  of  opinion  that  the  yer- 
dict  was  well  warranted  by  the  evidence,  and  that  the  court  did 
not  err  in  giving  judgment  thereon  annulling  the  deed.  The 
judgment  is  affirmed. 

Judgment  affirmed.  

Pnoor  OF  Fraud,  What  SuFirimmT. — ^IVand  can  very  seldom  be  eetabEriied 
by  direct  and  positive  evidenee:  Bea  v.  Missouri,  17  Wall.  632;  Farmer  v. 
Calvert,  44  Ind.  209;  Denemore  r.  Tomer,  11  Neb.  118;  Lockhard  v.  Beddey, 
10  W.  Va.  87;  Hunter  v.  IlwUer,  Id.  321.  If  the  law  required  such  evidence, 
it  woald  in  most  cases  be  impoasible  to  proTe  fnrad.  For  parties  abont  to 
perpetrate  a  f rand  are  oBiially  very  carefnl  to  provide  that  there  shall'  not  be 
say  positive  evidence  of  its  oommission.  But  evidence  of  fraud  is  not  required 
to  be  direct  and  positive:  McDeuM  v.  Baca,  2  Gal.  326;  S.  0.,  56  Am.  I>ec. 
139;  Oreerv,  (MdweO,  14  6a.  207;  S.  C,  68 Am.  Dec.  658;  StraumY.  Aran* 
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ert,  56  DL  254;  BuUoekY.  Narrott,  49  Id.  62.  The  eziatence  of  fraud  may  be 
proved  like  that  of  any  other  fact:  Heed  v.  Noaeon^  48  111.  323;  Kainey.  Weig- 
ley,  22  Pa.  St.  179;  Young  ▼.  Edwardsy  72  Id.  257.  Frand  may,  therefore,  be, 
and  in  most  cabee  is,  proved  by  circamstantial  or  presumptive  evidence: 
Juzan  v.  TouLmin,  9  Ahk  662;  S.  C,  44  Am.  Deo.  448;  Thames  v.  Rembert, 
63  Ala.  561;  PicheU  v.  Pipkijiy  64  Id.  520;  BUUngs  v.  BiUinge,  2  Cal.  107;  S. 
C,  56  Am.  Dec.  319;  MeDanielv,  Baca^  2  Gal.  326;  S.  C,  56  Am.  Dec.  339; 
Stratieae  v.  Kranerty  56  III.  254;  Fanner  v.  Calvert,  44  Ind.  209:  Brogden  v. 
Walker,  2Bax.  k  J.  285;  Petrie  v.  Wright,  6  Smed.  k  M.  647;  White  v.  Trot- 
ter, 14  Id.  30;  S.  C,  53  Am.  Deo.  112;  Hopkins  v.  £ft«ver«,  5S  Mo.  201;  Bald- 
toin  V.  Whitcomh,  71  Id.  651;  iS^tato  v.  Estel,  6  Mo.  App.  6;  Tognini  v.  iTy^e, 
15  Nev.  464;  Sands  v.  HOdreth,  14  Johns.  493;  McMidtael  v.  McDermoU,  17 
Pa.  St.  353;  S.  C,  55  Am.  Dec.  560;  Huntzinger  v.  Harper,  44  Pa.  St.  204; 
Briscoe  v.  Bronavgh,  1  Tex.  326;  S.  C,  46  Am.  Dec.  108;  ffutchmson  v.  KeUy,  1 
Bob.  (Va.)  123;  S.  C,  39  Am.  Dec.  250;  Lockhard  v.  BeckUy,  10  W.  Va.  87; 
Whiter,  Perry,  14 Id.  66;  Reav.  Missouri,  17WalL  532;  HencUeyv.  Hender- 
son, 5  McLean,  170.  Brickell,  C.  J.,  in  delivering  the  opinion  of  the  court  in 
Pickett  V.  Pipkin,  64  Ala.  525,  said:  "  Fraud  is  not  presumed,  but,  like  every 
other  fact,  it  maybe  proved  by  circumstances;  and  courts,  while  not  indulging 
presumptionB  that  it  is  imputable,  cannot  refuse  to  draw  from  unuoutro verted 
facts  the  inferences  flowing  from  them  logically  and  naturally."  Tlie  circum- 
stances from  which  fraud  may  be  proved  are  often  inconclusive  in  themselves 
when  taken  separately,  and  yet  when  considered  together,  they  afford  irref- 
ragable proof.  From  the  nature  of  things,  it  is  difficult,  if  not  impossible,  to 
lay  down  any  general  rule  by  which  to  determine  the  amount  of  circumstantial 
evidence  that  will  constitute  presumptive  proof  in  any  given  case.  The  only 
rule  that  the  law  imposes  upon  a  party  charging  fraud  is  that  he  shall  produce 
sufficient  evidence  to  satisfy  the  judgment  and  conscience  of  the  court  or  jury 
of  the  truth  of  the  charge.  Fraud  is  sufficiently  proved  by  evidence  that  satis- 
fies the  conscience  of  a  common  man,  so  that  he  would  act  upon  his  conviction 
in  matters  of  the  highest  importance  to  his  own  interests.  In  this  respect,  the 
same  rule  applies  in  cases  of  fraud  that  applies  in  all  other  civil  cases.  Evi- 
dence that  satisfies  the  mind  of  the  existence  of  fraud  is  sufficient,  although 
it  may  not  be  such  as  to  lead  to  a  conviction  of  absolute  certainty:  Oreer  v. 
Caldtoell,  14  Ga.  207;  S.  0.,  58  Am.  Dec.  553;  Bryant  v.  Simoneau,  51  111. 
324;  Farmer  v.  Calvert,  44  Ind.  209;  Afarksbury  v.  Taylor^  10  Bush,  519; 
WatHns  v.  Wallace^  19  Mioh.  57;  O'DonneU  v.  Segar,  25  Id.  367;  Doe  v.  Dig- 
nowiUy,  4  Smed.  k  M.  57;  White  v.  TroUer,  14  Id.  30;  S.  C,  53  Am.  Dec.  112; 
Lee  V.  Pearce,  68  N.  0.  76;  Tottng  v.  Edwards,  72  Pa.  St.  257;  Linn  v.  Wright, 
18  Tex.  317;  Lockhard  v.  BeMey,  10  W.  Va.  67;  Hunter  y.  Hunter,  \  J.  321; 
Rea  V.  MissouH,  17  Wall.  352. 

Walker,  J.,  delivering  the  opinion  of  the  coort  in  Bryant  v.  SimoneaUy  51 
m.  327,  said:  ''While  fraud  cannot  be  established  by  ciroamstances  that 
merely  raise  a  suspicion,  yet  when  they  are  so  strong  as  to  produce  convic- 
tion of  the  truth  of  the  charge,  although  there  may  remain  some  doubt,  then 
it  is  proved.  This  is  believed  to  be  the  extent  of  the  rule  that  fraud  must 
be  proved.  Any  other  application  of  the  rule  would  render  it  impracticable 
and  useless.  If  it  cannot  have  the  force  we  have  given  it^  and  stand,  then 
the  demands  of  Justice  would  require  its  abrogation.  If  it  must  prevail,  and 
none  but  positive  evidence  could  prove  fraud,  then  the  rule  would  not  only 
promote,  but  it  would  aid  in  concealing,  fraud.  But  such  oan  never  be  the 
•cope  or  effect  of  the  rule."  And  Wheeler,  J.,  delivering  the  opinion  of  the 
ooort  in  Linn  v.  Wright,  18  Tex.  337t  said:  "  There  is  no  such  rale  of  evideaot 
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or  principle  of  Iaw  m  that  in  order  to  authorize  a  juiy  to  deduce  from  cir- 
camatantial  evidence  the  conclusion  of  fraud  the  circamatanoes  must  be  of 
•o  oonduciye  a  nature  and  tendency  as  to  exclude  every  other  hypothesis  than 
the  one  sought  to  be  established.  If  the  evidence  is  admissible  as  conducing 
in  any  d^ree  to  the  proof  of  the  fact,  the  only  legal  test  applicable  to  it  upon 
such  an  issue  is  its  sufficiency  to  satisfy  the  minds  and  consciences  of  the 
jury. "  If  the  facts  established  afford  sufficien  t  and  reasonable  ground  for  draw- 
ing the  inference  of  frand»  the  conclusion  which  the  facts  tend  to  prove  must, 
in  the  absence  of  explanation  or  contradiction,  be  adopted:  Kerr  on  Fraud, 
Am.  ed.  by  Bump,  384;  Bex  v.  BurdeU,  4  Bam.  k  Aid.  161 ;  Humphrey  v. 
Oher,  28  L.  J.  Ch.  406;  Seed  v.  Noxan,  48  111.  323;  Pope  v.  Andrew,  1 
Smed.  &  M.  135;  McConihe  v.  Sawyer,  12  N.  H.  396;  Denton  v.  McKewde, 
1  Beean.  280;  S.  C,  1  Am.  Dec  664. 

It  is  error  for  a  court  to  charge  a  jury  that  fraud  must  be  proved  ''beyond 
a  reasonable  doubt "  by  the  party  alleging  it.  That  degree  of  proof  is  not 
required  in  civil  cases.  In  such  cases  a  preponderance  of  evidence  is  all  that 
is  necessary,  and  proof  of  fraud  is  no  exception  to  this  rnle:  JEtna  Ineuranee 
Co,  V.  Johnaon,  11  Bush,  587;  S.  C,  21  Am.  Rep.  223;  Kcme  v.  Hibemialns. 
Co.,  39  N.  J.  L.  697;  S.  C,  23  Am.  Bep.  239;  Lee  v.  Pearee,  68  N.  C.  76; 
8park$  v.  Daumon,  47  Tex.  138;  Washington  N,  I.  Co.  v.  Wilaon,  7  Wis.  169; 
Blaeaer  v.  MUwauhee  M.  M.  I.  Co.,  37  Id.  31;  S.  C,  19  Am.  Rep.  747.  And 
■ee  the  note  to  Bippey  v.  MtUer,  62  Am.  Dec.  187,  where  this  question  is 
discussed.  So  it  is  error  to  charge  a  jury  that  fraud  cannot  be  found  by  them 
"except  upon  clear  and  undoubted  proof:  '*  Abbey  v.  Dewey,  25  Pa.  St.  413. 
For,  as  was  said  in  this  case,  perfectly  clear  proof  of  a  fraud  can  seldom  be 
produced.  Nor  is  it  proper  to  charge  a  jury  that  proof  of  fraud  must  be 
"irresistible: "  Carter  ▼.  CfvnneU,  67  HI.  270.  In  civil  cases,  one  party  is  as 
much  entitled  as  the  other  to  the  benefit  of  any  doubt  that  may  arise  on  the 
evidence:  Abbey  v.  Dewey,  25  Pa.  St.  413. 

Pboof  or  Fraud  Required  bt  Coubitb  of  Squitt. — Some  of  the  earlier 
authorities  seem  to  hold  that  a  less  amount  of  proof  of  fraud  ia  required  in 
courts  of  equity  than  in  courts  of  law:  Earl  o/ChesterJiM  v.  Janssen,  2  Yes. 
sen.  125;  FuUager  v.  Clark,  18  Yes.  483;  Warner  v.  Daniels,  1  Woodb.  ft  M. 
103;  Denton  v.  MeKensde,  1  Desan.  289;  S.  C,  1  Am.  Deo.  G64;  1  Story's  Eq. 
Jur.,  see.  190.  But  whatever  foundation  may  have  existed  for  such  a  dis- 
tinction in  former  times,  it  seems  to  be  settled  by  the  more  recent  decisions 
that  the  chancellor  is  not  justified  in  finding  fraud  upon  any  less  proof  than 
is  required  to  satisfy  a  jury:  Kerr  on  Fraud,  Am.  ed.  by  Bump,  383;  Marks- 
bury  V.  Taylor,  10  Bush,  519;  1  Story's  Eq.  Jur.,  12th  ed.,  sec.  190a.  On  prin- 
ciple, it  seems  difficult  to  justify  any  such  distinction.  The  true  rule  in  all 
eourta  would  seem  to  be  to  require  such  legal  evidence  aa  will  overcome,  in 
the  mind  of  the  tribunal,  the  legal  presumption  of  innocence,  and  beget  a 
belief  of  the  truth  of  the  allog^tton  of  fraud.  More  than  this  a  jury  is  no* 
Justified  in  requiring,  and  less  than  this  ought  not  to  satisfy  the  conscience 
of  the  chancellor.  Such  a  distinotion  between  the  forums  of  law  and  equity 
ii  invidious,  and  hardly  consistent  with  the  doctrine  that  the  rules  of  evi- 
dsnce  are  the  same  in  equity  as  at  law. 

BuHDBM  OF  PsooF  TO  EsTABLiaH  FsAUD  is  on  the  party  who  charges  its 
existenoe.  In  the  ordinary  transactions  of  life,  fairness  and  honesty  are  pre- 
sumed onto  the  contrary  is  shown  by  some  evidence  of  fraud.  And  the  par- 
ties to  sneh  transactions  are  presumed  to  be  innocent  of  fraud  until  their 
gmlt  is  proted:  WUUams  v.  Lord,  75  Ya.  390.  A  party,  therefore,  who 
chaigea  frand  is  bound  to  clearly  and  distinetiy  prove  the  fraud  whioh  he 
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allei<w:  Kerr  on  Fhnd,  Am.  ed.  by  Bump,  382;  Bimr  ▼.  Brtmdieff^  5  Hare» 
050;  JenmngM  ▼.  Broughton,  17  Beav.  239;  ^iifto»  t.  .filociflmore,  2  Jar.  1002; 
Carton  t.  ^eliooWAy,  11  Id.  916;  Bobaon  v.  .^itr/  of  Devon,  4  Jar.,  N.  S.,  248; 
Wilde  V.  (?i6Mm,  1  H.  L.  Cas.  605;  Toweey  v.  5Aoo£,  3  Blaekf.  267;  S.  C,  2S 
Am.  Deo.  108;  Nichols  v.  Poftm,  18  Me.  231;  S.  C,  36  Am.  Deo.  713;  Bari^ 
leU  V.  Blake,  87  Me.  124;  S.  d  58  Am.  Dec.  775;  BeaUy  ▼.  jFbAeZ,  100  Mass. 
448;  Qrwwold  ▼.  Sabin,  51  N.  H.  167;  S.  C,  12  Am.  Rep.  76;  Koine  ▼. 
)fe^2ey,  22  Pa.  St.  179;  Britteoe  v.  Bronaugh,  I  Tex.  326;  S.  C,  46  Am.  Dee. 
108.  If  the  party  charging  fraud  does  do  more  than  create  an  eqnilibriam, 
he  fails  to  make  out  hia  case:  Koine  ▼.  Weigley,  22  Pa.  St.  179.  But  when 
the  evidence  produced  makes  out  a  prima/a^  case  of  fraud,  the  burden  oi 
proof  is  shifted  to  the  party  who  seeks  to  uphold  the  transaction  charged  to 
be  fraudulent:  Kerr  on  Fraud,  Am.  ed.  by  Bump,  385;  WaU  ▼.  Orove^  2 
Soh.  A  Lef.  502;  Prince  of  WoXee  Aseurance  Co.  v.  Palmer,  25  Bear.  605; 
Busaell  v.  Jackaon,  10  Hare,  213;  Dowle  v.  Saunders,  2  Hem.  &  M.  250.  And 
if  it  appears  that  a  fiduciary  or  confidential  relatiou  existed  between  the 
parties  to  a  transaction,  the  burden  of  proof  is  on  tho  party  seeking  to  sas- 
tain  it,  and  he  must  establish,  beyond  reasonable  doubt,  the  perfect  faimeee 
and  honesty  of  the  transaction:  Kerr  on  Fraud,  Am.  ed.  by  Bump,  386; 
Bigelow  on  Fraud,  190  et  seq.;  Oibaon  v.  Jeyee,  6  Ves.  278;  Benton  v. 
Heathom,  1  You.  &  Col.  0.  G.  340;  AU/rey  v.  AVfrey,  1  Macn.  &  G.  99;  BU. 
lage  v.  Souihe^,  9  Hare,  540;  Cooke  ▼.  LaanaUe,  15  Beav.  240;  Kay  v.  SmUh, 
7  H.  L.  Gas.  750. 

Meaning  of  Bulb  that  Fbaud  cannot  bb  Pkbsttmsd,  bttt  must  bb 
Pboyed. — ^It  is  sometimes  said  that  fraud  is  never  presumed:  Strauaee  v. 
Kranert,  56  HI.  254;  Farmer  ▼.  Calvert,  44  Ind.  209;  Nichols  v.  PaUen,  18 
Me.  231;  S.  C,  36  Am.  Dec.  713;  Davis  v.  Calvert,  5  Gill  A;  J.  269;  S.  C, 
25  Am.  Dec.  282.  Eh:t>perly  limited,  this  statement  is  true.  A  transaction 
fair  and  honest  on  its  face  must  be  regarded  as  free  from  fraud  until  some 
kind  of  evidence  is  adduced  to  show  that  it  is  tainted  with  fraud.  If  the  ex- 
pression is  understood  to  mean  that  the  facts  constituting  the  fraud  must  be 
proved,  and  that  their  existence  cannot  be  presumed,  it  is  undoubtedly  corrBct. 
These  facts  must  be  clearly  and  conclusively  established :  Kerr  on  Fraud,  Am. 
ed.  by  Bump,  384;  Teackle  ▼.  Bailey,  2  Brock.  43;  Sanborn  v.  Stetson,  2  Story, 
481;  Walker  v.  Canington,  74  111.  446;  Hamilton  ▼.  Beal,  2  Har.  &  J.  414;  Buck 
V.  Sherman,  2  Doug.  (Mich.)  176;  Christmas  ▼.  Spink,  15  Ohio,  600;  Bierer^s 
Appeal,  92  Pa.  St.  265;  Vanbibber  v.  Beime,  (i  W.  Ya.  168.  The  facU  upon 
which  a  presumption  is  based  must  themselves  be  proved,  for  the  law  does 
not  allow  a  presumption  from  a  presumption:  Douglass  v.  Mitchell,  35  Pa. 
St.  440.  The  rule  under  consideration  cannot  be  understood  to  mean  that 
tend  cannot  be  inferred  or  presumed  from  facts  and  circumstances  proved. 
A  jury  may  infer,  and  it  is  their  duty  to  infer,  fraud  from  facts  which  justify 
the  inference.  And  it  is  erroneous  for  a  court  to  charge  the  jury  that  they 
cannot  infer  fraud,  and  that  fraud  cannot  rest  on  implication:  Beed  v.  ^oxoit, 
48  HL  323;  Bullock  v.  Narrock,  49  Id.  62;  0*D<mneU  ▼.  Segar,  25  Mioh.  367. 
The  extent  of  the  rule  is  probably  this,  that  a  court  or  jury  is  not  justified 
in  presuming  the  existence  of  fraud  in  fact,  in  the  absenoe  of  evidenoiv  The 
eoKrectneas  of  the  role  was  denied  by  Chief  Jostioe  Ewing  in  Lowry  v.  Beck- 
ner,  5  B.  Moo.  43,  where  he  said:  "Though  it  has  often  been  asserted  ia 
the  books  that  £Faud  oannot  be  prssnmed,  it  oertainly  may  be  prseamed,  aa 
well  as  other  higher  offenses,  from  facts  and  drcumstanoea  proved."  In  8ta^ 
V.  EsUi,  6  Mo.  App.  6,  it  was  held  that  the  phrase  '^frand  will  not  be  pc«- 
tamed"  Ib  ambignonsy  and  likely  to  confose  the  jury,    fioberts^  G.  J.» 
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eringtbeopiiiiatt  of  the  ooart,  in  iSjparfa  t.  Daw9on^  47  Tex.  138,  said:  "  *¥n«A 
eumot  be  premned,  bnt  mnat  be  prored/  should  never  be  contained  iu  a 
eharge  given  to  a  fvay,  becanse  it  is  not  trae  without  a  qnalification.  which  a 
jury  is  not  capable  of  snpplying." 

Chief  Justice  Black,  in  delivering  the  opinion  of  the  court  in  Kaine  v. 
Vtigleif,  22  Pa.  St  183,  thus  criticises  and  analyzes  the  rale:    "It  is  said 
that  fraod  must  be  proved,  and  is  never  to  be  presumed.    This  proposition 
can  be  admitted  only  in  a  qualified  and  very  limited  sense.    But  it  is  often 
urged  at  the  bar,  and  sometimes  assented  to  by  judges,  as  if  it  were  a  funda- 
mental maxim  of  the  law,  universally  trae,  incapable  of  modification,  and 
open  to  no  exception;  whereas,  it  has  scarcely  extent  enough  to  ^ive  it  the 
dignity  of  a  general  rule;  and,  as  far  as  it  does  go,  it  Ib  based  on  a  principle 
which  has  no  more  application  to  frauds  than  to  any  other  subject  of  judicial 
inquiry.     It  amounts  but  to  this:  that  a  contract,  honest  and  lawful  on  its 
face,  must  be  treated  as  such  until  it  is  shown  to  be  otherwise  by  evidence  of 
some  kind,  either  positive  or  circumstantial.    It  is  not  true  that  fraud  can 
neeer  be  presumed.    Presumptions  are  of  two  kinds,  legal  and  natural.     Al- 
legations of  fraud  are  sometimes  supported  by  one  and  sometimes  by  the 
other,  and  are  seldom,  almost  never,  sustained  by  that  direct  and  plenary 
prouf  which  excludes  all  presumption.     A  sale  of  chattels  without  delivery, 
or  a  conveyance  of  land  without  consideration,  is  conclusively  presumed  to 
be  fraudulent  as  against  creditors,  not  only  without  proof  of  any  dishonest 
intent,  bnt  in  opposition  to  the  most  convincing  evidence  that  the  motives 
and  object  of  the  parties  were  fair.    This  is  an  example  of  fraud  established 
by  mere  presumption  of  law.     A  natural  presumption  is  the  deduction  of  one 
fact  from  another.     For  instance:  a  person  deeply  indebted,  and  on  the  eve 
of  bankruptcy,  makes  over  his  property  to  a  near  relative,  who  is  known  not 
to  have  the  means  of  paying  for  it.     From  these  facts  a  jury  may  infer  the 
fsct  of  a  fraudulent  intent  to  hinder  and  delay  creditors.    A  presumption  of 
fraod  is  thus  created,  which  the  party  who  denies  it  mast  repel  by  clear  evi- 
dence, or  else  atand  convicted.     When  creditors  are  about  to  be  cheated,  it  is 
very  uncommon  for  the  perpetrators  to  proclaim  their  purpose  and  call  in  wit- 
nesses to  see  it  done.     A  resort  to  presumptive  evidence,  therefore,  becomes 
absolutely  necessary  to  protect  the  rights  of  honest  men  from  this,  as  from 
other  invassons.     Upon  such  evidence,  the  highest  criminal  punishments  are 
inflicted,  and  the  most  important  rights  of  property  constantly  determined. 
Fraud  in  the  transfer  of  goods  or  lands  may  be  shown  by  the  same  amount  of 
proof  which  would  establish  any  other  fact  in  its  own  nature  as  likely  to  ex- 
ist.   In  any  case,  the  number  and  cogency  of  the  circumstances  from  which 
guilt  is  to  be  inferred  are  proportioned  to  the  original  improbability  of  the 
offimse.     The  frequency  of  fraud  upon  creditors,  the  supposed  difficulty  of 
detection,  the  powerful  motives  which  tempt  an  insolvent  man  to  commit  it» 
and  the  plausible  casuistry  with  which  it  is  sometimes  reconciled  to  the  con- 
sciences even  of  persons  whose  previous  lives  have  been  without  reproach, 
these  are  the  considerations  which  prevent  us  from  classing  it  among  the 
grossly  improvable  violations  of  moral  duty;  and  therefore  we  often  presume 
it  from  &ets  which  may  seem  slight.     Besides,  when  a  man  who  knows  him- 
self unable  to  pay  his  debts  disposes  of  his  property  for  a  just  purpose,  he  can 
easily  make  and  produce  the  clearest  evidence  of  its  fairness.    If  he  sells  for 
the  benefit  of  his  creditors,  he  can  prove  that  he  applied  the  proceeds  to  their 
use.    It  is  no  hardship  upon  an  honest  man  to  require  a  reasonable  explana- 
tion ol  every  snspiciouB  circumstance,  and  rognes  are  not  entitled  to  a  veto 
upon  the  means  employed  for  their  defteotion.*' 
Am.  I>aa.  Yol.  LZT— U 
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CmcuicsTAKaBS  or  Msbb  Suspicion  do  not  Amount  to  Proof  of  Fbaud. 
Fnad  cannot  be  assamed  on  doubtful  evidence,  but  its  existence  mast  be 
proved  either  by  direct  and  positive  evidence,  or  by  proof  of  drcumstances 
infiScient  to  satisfy  the  judgment  and  conscience  of  the  court  or  jury:  Kerr  on 
Fraud,  Am.  ed.  by  Bump,  384;  Trenchard  v.  Wanley,  2  P.  Wms.  166;  Towner 
V.  Lowfield^  1  Ves.  sen.  35;  McQue/en  v.  Farquhar^  11  Yes.  467;  HtxmUton  v. 
Kirwan,  2  Jones  &  Lat.  401;    Pike  ▼.  Vigera,  2  Dr.  &  Wal.  1,  267;   Bow^n 
V.  EvafiB,  2  H.  L.  Cas.  257;  Pares  v.  Pares,  33  L.  J.  Ch.  218;  Jttzan  v.  Toul- 
min,  9  Ala.  662;  S.  C,  44  Am.  Dec.  448;  Ch-eer  v.  CaldweU,  14  Ga.  207;  S.  C, 
58  Am.  Dec.  553;  Bryant  v.  Simoneau^  51  111.  324;  MaJiony  v.  Hunter^  30  Ind. 
246;  Thompson  v.  Saunders,  6  J.  J.  Marsh.  93;  Marksbury  v.  Taylor,  10  Bush, 
519;  White  v.  Trotter,  14  Smed.  A;  M.  30;  S.  C,  53  Am.  Dec.  112;  IVatlding- 
ham  V.  Loker,  44  Mo.  132;  Taylor  y.  Fleet,  4  Barb.  95;  Oummins  v.  HurlbnU. 
92  Pa.  St.  165;  PheUiplace  v.  Sayles,  4  Mason,  312;  Gregg  v.  Sayre,  8  Pet.  244; 
Clark  V.  ^Atte,  12  Id.  178.     Fraud  cannot  be  inferred  because  it  is  possible 
or  even  probable,  but  it  must  be  shown  by  positive  proof,  or  by  circumstances 
sufficient  to  leave  no  serious  doubt  of  its  existence:  Buck  v.  Sherman,  2 Doug. 
(Mich.)  176;  In  re  Will  of  Vanderveer,  20  N.  J.  Eq.  463;  Pares  v.  Pares,  33 
L.  J.  Ch.  218.     Whipple,  J.,  delivering  the  opinion  of  the  court  in  Btxk  v. 
Sfierman,  supra,  said:  '*  While  the  stem  principles  by  which  courts  of  equity 
are  guided  will  be  applied  in  all  their  strictness  to  cases  of  fraudulent  convey- 
ances,  where  the  fraud  is  clearly  established,  yet  we  cannot  presume  that 
fraud  actually  exists  upon  slight  circumstances.     The  proof  should  be  so  clear 
and  COP  elusive  as  to  leave  no  rational  doubt  upon  the  mind  as  to  its  exist- 
ence.'    And  Wood,  V.  C,  in  Pares  v.  Pares,  supra,  said  that  the  test  was 
tttis:  "Was  the  case  as  represented  to  the  court  consistent  with  honesty;  if 
not,  fraud  had  been  sufficiently  proved."    Fraud  is  not  proved  by  showing 
that  its  perpetration  could  not  have  been  for  the  interest  of  any  other  person 
than  the -one  charged  with  it,  where  there  is  no  evidence  showing  his  connec- 
tion with  the  act  charged:   I/anna  v.  Baybum,  84  111:  533.     Fraud  is  not 
established  by  proving  the  falsity  of  statements  which  were  simply  expres- 
sions of  opinion  or  belief  founded  upon  information  derived  from  others:  Jlub- 
bell  ▼.  Meigs,  50  N.  Y.  480;   Wakeman  v.  DaUey,  51  Id.  27.     Irregularities 
and  carelessness  sufficient  to  arouse  a  suspicion  do  not  supply  the  place  of 
proof  of  fraud:  JeweU  v.  Boumian,  29  N.  J.  Eq.  174.     An  issue  involving 
actual  fraud  is  wholly  unsustained  by  evidence  of  mere  irregularities,  unac- 
companied by  fraudulent  intent,  or  by  proof  of  fraudulent  intent  unaccom- 
panied by  acts  done  for  carrying  it  into  effect;  and  if  either  be  the  only  proof 
offered  by  the  party  charging  fraud,  the  judge  may  direct  a  Terdict  for  the 
other  party:  People  v.  Cook,  8  N.  Y.  67;  S.  C,  59  Am.  Dec.  451.    An  allega- 
tion of  fraud  is  not  sustained  by  proof  of  mere  error:  Ooode  v.  Hawkitis,  2 
Dev.  £q.  393.     Ck>urts  will  attribute  errors  to  mistake  rather  than  to  fraud: 
Ayres  v.  Scribner,  17  Wend.  407.     Fraud  can  never  be  established  by  proof 
of  facts  which  are  not  inconsistent  with  pure  and  honest  intentions  on  the  part 
of  the  party  charged  therewith:  Steele  v.  Kunkle,  3  Ala.  352;  Thames  v.  Bern- 
bert,  63  Id.  561;  North  Biver  Bank  v.  SchumoMn,  63  How.  Pr.  476;  Bajtlles  v. 
Webster,  84  Pa.  St.  446;  Hamilton  v.  Kirwan,  2  Jones  &  Lat.  401;  Pares  t. 
Pares,  33  L.  J.  Ch.  218;  Kerr  on  Fraud,  Am.  ed.  by  Bump,  384. 

Inadbquaot  of  Priob  as  Proof  of  Fbaud. — On  this  subject  Professor 
Pomeroy  says:  "  Although  the  actual  cases  in  which  a  contract  or  conveyance 
has  been  canceled  on  account  of  Rroes  inadequacy  merely,  without  other  In- 
equitable  incidents,  are  very  few,  yet  the  doctrine  is  settled  by  a  consensus  of 
decisions  and  dicta  that,  even  in  the  absence  of  all  other  cironmstanoes,  when 
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the  inadeqiiaey  of  price  ie  so  groM  that  it  shocks  the  oonecieiice,  and  famiahes 
itiefactory  and  dedaiTe  e^idenoe  of  fraud,  it  will  be  a  saffioient  gnmnd  for  oon- 
Maling  a  oonveyance  or  contract  whether  execnted  or  exeeatory:  *'  2  Pom- 
eroy*8  £q.  Jar.,  sec.  927.  See  also  the  note  to  Kttykendall  v.  McDonald,  57  Am. 
Dec.  217,  where  this  subject  is  discussed  at  some  length.  It  is  sometimes  said 
that  inadequacy  of  price  may  be  so  gross  as  in  itself  to  amount  to  conclusive 
evidence  of  frand :  1  Story's  Eq.  Jur.,  sec.  246.  But  as  the  question  of  fraud  or 
no  fraud  is  now  generally  regarded  as  a  question  of  fact  to  be  determined 
like  any  other  issue  of  faict,  it  is  perhaps  more  correct  to  say  that  such 
inadequacy  may  afford  satisfactory  and  decisive  evidence  of  fraud.  There  is 
no  doubt  that  gross  inadequacy  of  price  is  a  badge  of  fraud,  and  that  in  the 
absence  of  explanation  it  becomes  conclusive:  Borland  v.  Mayo,  8  Ala.  104; 
Hooi  V.  Scrrdl,  11  Id.  400;  Jman  v.  Totdmin,  9  Id.  662;  S.  C,  44  Am.  Dec. 
448;  Laring  v.  Dvnnmg,  16  Fla.  119;  Retd  v.  Peieraon,  91  111.  288;  BcUcUffe  v. 
Trimble^  12  B.  Mon.  32;  Curd  v.  Lackland,  49  Mo.  451;  LeuU  v.  Earnhart, 
12  Heisk.  711;  Briscoe  v.  BroTiaugh,  I  Tex.  326;  S.  C,  46  Am.  Dec.  108; 
WUaon  T.  Jordan,  3  Woods,  642;  Kempner  v.  GhurchiU,  8  Wall.  362.  And 
when  such  gross  inadequacy  as  shocks  the  conscience  is  shown,  the  bur- 
den of  proof  will  be  shifted  to  the  party  who  seeks  to  support  the  transaction, 
and  he  will  then  be  bound  to  show  that  there  was  no  fraud  on  his  part.  But 
aa  the  owner  of  property  is  recognized  by  both  courts  of  law  and  courts  of 
equity  as  having  the  right  to  sell  his  property  for  any  price  he  pleases,  it  is 
Tery  rarely  that  courts  will  treat  mere  inadequacy  of  price,  unaccompanied 
with  other  circumstances,  as  conclusive  proof  of  fraud.  If,  howerer,  tliere 
are  other  circumstances  of  fraud  and  imposition  attending  the  transaction, 
gross  inadequacy  of  price  affords  very  persuasive  evidence  of  the  existence  of 
firand. 

In  Equitt,  Testzmont  or  Sinolk  Witnebs,  unsupported  by  circumstances, 
is  not  sufficient  to  overbalance  the  credit  given  to  a  verified  answer  positively 
denyinfl;  frand:  Kerr  on  Fraud,  Am.  ed.  by  Bump,  389;  Evan»  v.  Bicknell,  6 
Ves.  174,  184;  Lard  Cranatown  v.  Johngton,  3  Id.  170;  East  India  Co.  v. 
Donald,  9  Id.  275;  Pilling  v.  Armitage,  12  Id.  78;  Pemher  v.  Mathers,  1  Bro. 
C.  C.  52;  Whiiworth  v.  Oaugain,  Cr.  &  Ph.  325;  Garrow  v.  Davis,  15  How. 
272;  Utompson  ▼.  Sanders,  6  J.  J.  Marsh.  93;  Green  v.  Tanner,  8  Met. 
411;  Miller  v.  Follison,  1  Harp.  Eq.  145;  S.  C,  14  Am.  Dec.  712.  Where 
every  allegation  of  frand  chai^ged  in  the  bill  is  met  and  denied  by  the 
answer,  and  no  effort  is  made  by  the  complainant  to  sustain  the  charge 
of  frand,  the  defendant  is  entitled  to  the  full  benefit  of  the  answer^  so  far  as 
it  is  responsive  to  the  bill:  StvihUfield  v.  McBaven,  5  Smed.  &  M.  130;  S.  C, 
43  Am.  Dec.  502;  AUen  v.  Cole,  29  N.  J.  Eq.  286;  S.  C,  59  Am.  Dec.  416. 
An  answer  denying  frand  is,  if  unreplied  to,  conclusive  evidence  of  the  non- 
exisience  of  fraud,  unless  there  are  statements  in  the  answer  inconsistent 
with  the  denial:  CunningJiam  v.  Freeborn,  3  Paige,  557.  But  the  testimony 
of  one  witness,  when  supported  by  strong  corroborating  circumstances,  is 
sufficient  to  counteract  a  positive  denial  in  the  answer:  MeCormick  v.  Malin, 
6  Blackf .  509.  8o,  too,  when  the  denial  is  only  according  to  the  recollection 
and  belief  of  the  defendant.  But  if  a  defendant  in  equity  files  a  verified 
answer,  evidence  may  be  received  to  impair  the  force  of  his  answer  by  show- 
ing that  he  is  unworthy  of  belief:  Miller  v.  lUlison,  I  Harp.  Eq.  145;  S.  C, 
14  Am.  Deo.  712. 

Conmajirrm  on  Lboal  Fbaub. — ^Actual  fraud  or  fraud  in  fact  is,  as  we 
have  seen,  a  fact  to  be  proved  by  evidence,  like  any  other  fact.  But  there  is 
another  kind  of  fraud,  ealled  constructive  or  legal  fraud,  which  is  inferred  by 
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tlM  ooort  without  rtqvixuig  any  evideace  of  feaaduleiit  iotenst  In  fact,  th* 
ooort  in  many  oaaaa  is  bound  to  ooaolofliToly  preaoma  frmad  againat  evidenoa 
tending  to  ahovr  thai  no  actnal  frandnknt  intent  eziatad*  In  aaoh  eaaaa» 
rolaa  aa  to  tha  anffioienoy  of  proof  do  not  apply.  The  mere  aziatenoa  of  the 
tela  oompala  tha  ooort  to  dmw  the  infoNnoe  of  fraud  without  any  evidenoa. 
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teiTAMOi  ow  Oertifioatb  fob  Lands  to  Hbibs  of  Orioikal  Oraktbi 
oannot  affect  the  rights  of  a  party  having  a  beneficial  interest  therein. 
The  heirs  in  such  case  will  liold  the  land  in  trust  for  the  party  entitled. 

OoNJiroAX  Pabtnebship  Differs  from  Conventional  in  these  respects: 
the  only  object  of  the  latter  is  gain,  while  the  acquisition  of  profits  is 
but  an  incident  to  the  former.  In  the  conventional,  the  gains  of  the 
partners  are  in  proportion  to  their  respective  shares  of  stock  and  services; 
in  the  conjugal,  the  division  is  equal;  in  an  ordinary  partnership  the 
oontinued  absence  of  a  partner  defeats  his  claim  to  a  share  of  the  profits, 
but  the  mere  absence  of  the  wife  does  not  forfeit  her  share  of  the  matri- 
monial gains. 

Wm  DOK8  NOT  Loss  HEB  BiQHT  IN  COMMUNITY  PROPERTY  by  Separation 
from  her  huaband  by  mutual  consent,  or  by  separation  caused  by  his 
cruel  treatment  of  her,  or  where  she  is  ejected  from  her  home  without 
just  cauae. 

Wm  Who  Willfully  Desbrts  heb  Husband  and  Lives  in  Adultery 
with  another  up  to  the  time  of  her  husband's  death  thereby  forfeits  her 
ahare  of  the  ganancial  property,  and  loses  her  claim  to  a  community 
interest  in  the  headright  subsequently  issued  to  the  heirs  of  her  husband. 

Wxfb  does  not  Fobh  Pabt  of  Family  after  she  has  repudiated  and  scan- 
dalized it  by  desertion,  and  by  living  in  open  and  shameless  adultery 
with  another. 

Whebe  Family  Consists  of  Father  and  Child  at  the  %iAe  of  the  former's 
death,  the  child,  being  a  resident  of  Texas,  in,  under  its  constitotion,  enti- 
tled to  such  lands  as  were  due  to  the  father  at  the  time  of  his  death. 

Ebbob  from  Williamson.  The  suit  was  brought  by  Wheat 
and  wife  against  Owen  and  wife  to  recover  one  half  of  the  head- 
right  of  Sherwood  J.  Dover.  In  1833  Dover,  then  a  widower 
with  one  child — ^the  female  defendant  in  this  suit — married  the 
female  plaintiff  in  Kentucky  and  emigrated  to  Texas.  In  1835 
his  wife  abandoned  him  and  lived  in  open  adultery  with  one 
Martin  until  1838,  when  she  married  the  plaintiff  Wheat.  In 
consequence  of  his  wife's  conduct,  Dover  placed  his  little 
daughter  in  the  care  of  Jonathan  Burleson,  by  whom  she  was 
brought  up,  and  at  whose  house  she  was  married  to  the  defend- 
ant Owen  in  1851.    Dover  joined  the  army  of  Texas  in  1835, 
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ind  mm  kflkd  ib  Nofvmlier  of  that  year  near  Ban  Antonio.  In 
1838,  on  the  application  of  Jonathan  Bnri^Bon,  guardian  of  tiie 
beire  of  Sherwood  J.  Dorer,  a  oerfcifioaie  issued  for  a  league 
ind  labor,  which  was  located  and  patented  on  the  land  in  oon- 
trofersy.     Other  facts  are  stated  in  the  opinion. 

J,  Fisk^  for  the  plaintiffs  in  error. 

Claibome  and  (y Conner^  for  the  defendants  in  error. 

Bj  Court,  HsifPHZLL,  0.  J.  The  claim  of  Mrs.  Wheat  is 
ilounded  upon  the  supposition  that  the  marriage  between  her 
aud  Dover  not  being  legallj  dissolved  befove  his  death,  she  is 
entitled  to  a  oommunitj  share  of  the  beadright  lands  granted  to 
the  heirs  of  Dover,  he  being  regarded  as  the  head  of  a  family; 
and  we  maj  observe  here  that  the  fact  of  the  certificate  being 
issued  to  the  heirs  of  Dover  cannot  affect  her  rights,  for  if  she  be 
entitled,  they  would  hold  in  trust  for  her  to  ^be  extent  of  her 
interest.  The  question  is,  whether  by  the  willfnl  abandonment 
of  her  husband,  and  living  in  adultery  with  another,  sbo  forfeited 
her  share  of  the  gananeial  property  acquired  during  matrimony. 
In  examining  this  subject,  we  derive  but  little  aid  from  general 
rules  in  relation  to  partnerships.  The  conju-gal  partnership, 
though  agreeing  in  some,  differs  in  many  essential  particulars 
from  the  conventional.  The  only  object  of  the  latter  is  gasin. 
The  former  has  higher  and  more  important  purposes,  essential 
in  fact  to  the  welfare  and  even  the  very  existence  of  society;  the 
acquisition  of  profits  being  but  an  incident  to  the  union :  Febrero 
Novissimo,  torn.  1,  p.  106.  In  the  conventional,  there  ib  equality 
between  the  partners,  and  their  gains  are  in  proportion  to  their 
respective  shares  of  stock  and  services.  But  not  so  in  the  con- 
jugaL  The  division  is  equal,  although  one  may  have  broi^ht  in 
the  greater  part,  if  not  all  of  the  property  from  which  the  profits 
are  derived,  or  may  have  ccmtributed  all  his  skill,  industry,  and 
services  unaided  by  the  other,  and  peihaps  embarrassed  by  his 
or  her  idle  or  wasteful  habits:  Id. 

Continued  absence  wo^d  defeat  a  daim,  in  an  ordinary  part^ 
nership,  to  a  share  of  the  profits,  but  the  absence  merely  of  the 
wife  will  not  forfeit  her  share  of  the  matrimonial  gains.  This 
doctrine  is  illustrated  and  enforced  in  the  case  of  Cole's  Widow 
V.  Bis  Executors,  7  Mart. ,  N.  3. ,  41  [18  Am.  Dec.  ^1  ] .  The  bus- 
hand,  in  this  case,  resided  some  ten  or  a  dozen  years  in  Ijouisi- 
ana;  the  wife,  though  never  removing  from  New  York,  was  held, 
on  his  death,  to  be  entitled  to  one  half  of  the  property  acquired 
in  Louisiana.     Where  the  wife  has  never  cohabited  with  the 
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husband,  or  where  ihej  liye  separately  under  a  lawful  decree  or 
dispensation,  ihe  community  of  property  does  not  exist: 
Escriche,  Bienes  Gtananoiales;  Febrero  Noyissimo,  torn.  1,  p. 
Ill,  lU. 

It  appears,  then,  that  although  the  design  of  partnerships  in 
'  acquests  and  gains  during  matrimony  was  that  impartial  justice 
might  be  done  to  the  parties — that  one  should  not  be  despoiled 
to  the  aggrandizement  of  the  other — ^and  although  it  be  gener- 
ally true  that  both  parties  contribute  to  the  acquisitions,  yet  a 
partner  who  does  not  contribute  either  means  or  labor,  and  who 
may  eyen  liye  apart  from  the  other,  is  entitled,  on  the  dissolu- 
tion of  the  marriage,  to  a  share  of  the  gains.  The  separation, 
then,  of  Mrs.  Wheat  from  her  husband,  had  it  been  by  mutual 
consent,  would  not  haye  affected  her  right  in  the  communiiy 
property,  although  this  may  haye  been  deriyed  solely  from  the 
efforts  of  the  husband;  nor  would  she  haye  lost  her  right  had  she 
been  forced  by  cruel  treatment  to  the  separation,  or  been  ejected 
from  her  home  without  just  cause,  on  the  general  principle 
that,  as  between  parties,  the  misconduct  of  the  one  that  is  cul- 
pable should  not  operate  to  the  prejudice  of  the  innocent:  Es- 
criche,  Bienes  Gkmanciales;  Febrero,  tom.  1,  p.  114. 

But  in  this  case  no  blame  can  attach  to  the  husband.  The 
abandonment  by  the  wife  was  her  yoluntary  act,  in  flagrant  dis- 
regard of  the  obligations  of  the  matrimonial  union  and  her  du- 
ties as  a  wife,  and  it  becomes  a  question  whether  her  willful 
desertion  alone,  without  regard  to  her  subsequent  misconduct, 
should  not  depriye  her  of  any  share  in  the  gains  subsequently 
acquired  by  her  husband.  If  it  be  true,  and  the  proposition 
is  stated  by  the  commentators  as  indisputable,  that  a  wife,  if 
forced  to  separation  by  the  cruelties  of  her  husband,  will  not 
forfeit  her  share  in  the  gains  subsequentiy  acquired  by  him,  the 
conyerse  of  the  proposition,  there  being  no  principle  of  law  to 
the  contrary,  must  be  admitted,  yiz.,  that  such  right  will  be 
forfeited  by  her  willful  abandonment  of  her  husband,  in  yiola- 
tion  of  her  conjugal  duties  and  relations.  The  effect  produced 
by  willful  abandonment  upon  the  rights  of  the  wife  is  not  yery 
distinctiy  stated  in  the  laws  or  authors  to  which  we  haye  been 
referred,  or  which  haye  been  consulted;  but  it  is  belieyed  that 
the  wife,  by  such  misconduct,  must  forfeit  her  right  in  the  com- 
munity, at  least  in  the  gains  subsequentiy  acquired,  and  that 
such  is  a  necessary  consequence  of  the  general  rule  that  the  in« 
nocent  party  shall  not  suffer  for  the  fault  of  the  guilty. 

Escriche,  in  his   dictionary,  under  the  head  of  ''Married 
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Womftn'*  {muger  eaaada),  states  that  she  is  under  obligation  to 
cohabit  with  her  husband,  and  to  foUow  him  to  the  place  of  his 
domicile,  bat  declares  that  if  she  should  abandon  her  home,  it 
would  be  useless  to  inyoke  the  public  authorities  to  compel  her 
to  retxim,  and  that  the  husband  has  no  other  means  of  forcing 
her  return  except  that  of  refusing  her  alimony  and  a  participa- 
tion in  the  matrimonial  gains.  This  would  imply  that,  by  aban- 
donment alone,  if  persisted  in,  the  wife  would  incur  a  forfeit- 
ure. And  under  the  head  of  "  DiToroe,"  the  same  author  lays 
down  the  general  rule  that  the  innocent  parly  would  continue 
to  share  in  the  gains  subsequently  acquired  by  the  other,  though 
the  guilty  could  claim  no  such  correlatiye  right  in  the  gains  of 
the  other. 

It  appears,  then,  that  the  willful  desertion  by  Mrs.  Wheat  of 
her  husband  would  have  alone  been  sufficient  cause  to  debar 
her  of  any  right  in  property  subsequently  acquired  by  him. 
Whether  she  might  not,  under  such  circumstances,  be  entitled 
to  alimony  from  her  husband  is  another  question.  Escriche  in- 
fers from  the  cedulas  of  the  twenty-second  of  March,  1787,  and 
eighteenth  of  March,  1804,  that  after  divorce  the  husband  must 
allow  alimony  to  the  wife,  proyided  her  necessities  require  it, 
although  her  conduct  may  haTe  given  occasion  for  the  divorce: 
Verb.  Alimentos. 

But  there  is  a  stronger  objection  to  the  right  of  Mrs.  Wheat 
than  mere  desertion  of  her  husband  and  her  home.  She  subse- 
quently lived  in  open  and  flagrant  adultery  with  another.  The 
penal  consequences  of  adultery  were,  under  the  ancient  laws, 
of  much  severity,  but  have  been  ameliorated  by  the  later  legis- 
lation in  Spain.  It  was  anciently  punished  with  death,  with 
public  whipping:  L.  15,  tit.  17,  pt.  7.  And  by  some  law,  the 
parties  guilty  were  subjected  to  the  disposition  and  vengeance 
of  the  husband:  L.  1,  tit.  7,  lib.  4,  Fuero  Eeal;  L.  1,  tit.  28, 
lib.  12,  Nov.  Becop.;  L.  5,  tit.  28,  lib.  12,  Nov.  Recop.;  L.  4, 
same  title  and  book.  These  punishments  have  fallen  into  dis- 
use, and  the  husband  now  who  commits  adultery  is  subject  only 
to  banishment  or  fine,  and  the  wife  to  seclusion  iu  a  monastery 
for  a  shorter  or  longer  period,  according  to  circumstances: 
Escriche,  verb.  Nutentied.  One  of  the  consequences  of  adul- 
tery by  the  vrife  seems  always  to  have  been  the  loss  of  her  share 
of  the  ganancial  property:  Escriche,  Bienes  Gananciales;  L.  15, 
tit.  17,  pt  7;  Febrero  Novissimo,  torn.  1, p.  Ill;  L.  11,  tit.  4,  lib. 
lOy  N.  B.  This,  however,  she  might  regain  if  her  husband  was 
leoonciled  to  her  within  two  years;  but  if  he  did  not  forgive 
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lier,  or  if  ha  died  bef oze  the  lapee  of  two  years,  then  she  mm 
oonfined  to  the  monastery  for  life:  L.  15,  tit.  17,  pi  7. 

There  are  many  exceptions  under  which  the  wife  would  be 
exempt  from  the  punishment  imposed  by  the  laws.  These 
will  be  found  enumerated,  and  the  whole  subject  folly  treated, 
by  Escriche,  under  the  head  of  ''Adulterio:''  L.  4,  7,  tit  17, 
pt.  7;  L.  6,  same  title  and  book;  L.  tit.  7,  lib.  4,  Fuero  Beal; 
L.  4,  tit.  28,  lib.  12,  Not.  Beoop.  But  there  is  none  which 
would  apply  in  the  case  of  the  plaintiff,  or  save  her  from  Ube 
loss  of  property  inflicted  by  the  law.  The  exceptions  are  gen- 
erally where  some  fault  was  to  b^  attributed  to  the  husband,  or 
where  he  showed  a  disposition  to  forgive  the  offense,  or  where 
the  circumstances  were  such  as  made  the  act  of  the  woman 
virtually  one  of  innocence.  No  such  circumstances  appear  in 
this  case;  and  under  a  fair  construction  of  the  laws  in  force 
during  the  existence  of  the  marriage,  the  plaintiff  would  not 
have  been  entitled  to  share  in  ttiis  headright  as  a  part  of  the 
community  property. 

In  Armstrong  v.  Sietber^  3  La.  Ann.  713,  in  which  the  wife 
claimed  her  marital  fourth,  which  was  given  her  by  law,  where 
she  is  left  by  the  death  of  her  husband  in  necessitous  circum- 
stances, it  was  held  that,  having  abandoned  her  husband  for 
several  years  to  live  in  concubinage  with  another,  she  was  not 
entitled  to  come  within  the  benefit  of  the  provision. 

Besides,  at  the  death  of  Dover,  Mrs.  Wheat  could  not  be 
said,  with  propriety,  to  form  a  part  of  a  family  which  she  bad 
repudiated  and  scandalized  by  desertion,  and  by  living  in  open 
and  shameless  adultery  with  another.  Her  presence  was  not 
neoessazy  to  constitute  a  family.  This  might  consist  of  father 
and  child,  and  the  family  was  so  constituted  at  the  death  of 
Dover.  His  child  being  an  orphan,  and  a  resident  of  Texas^ 
was,  under  the  constitution,  entitled  to  such  lands  as  were  dn* 
to  Dover  at  the  time  of  his  death. 

Judgment  a£Brmed. 

CoMMtmiTT  Pbopxbtt,  Rights  or  Sfousbs  in:  See  Wright  ▼.  /TajFt* 
00  Am.  Deo.  200,  note  205;  Dixon  v.  Dixon,  23  Id.  478;  Lalfbe*9  Heirt  v. 
Abai,  22  Id.  151;  Hein  ^fBaOio  v.  Poistei,  19  Id.  186;  Sard  y.  ffiiOreditan, 
16  Id.  212;  Bryan  v.  Moore,  13  Id.  347;  Murphy  v.  Mturphif,  12  Id.  475. 

Tbs  pbznoipal  oabi  18  omuD  IN  OarroU  t.  CarroU,  20  Tex.  742,  to  tkm 
point  that  •  wife  by  living  in  adnltery  with  another  man  forfeitt  her  right  to 
her  ahare  in  the  oommnnity  property. 
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GOFFBB  t;.  SiLYAH. 

fnaov  MAY  Amnn  Attobnet  wtzh  Gapacitt  "to  bb  Sdkd/*  or  to  be 
■01  ■lid  with  process  in  bia  place  and  stead,  and  service  of  process  on  such 
attorney  will  have  the  same  effect  aa  aerrice  upon  the  principal. 

IfssB  Want  or  Ckkzauvtt  in  Bjeturn  on  Exbcdtiov  bobs  not  Attect 
rni.B  of  a  pordiaser  holding  under  a  sheriff's  deed  which  contains  a 
pMrtienlar  description  of  the  land  sold.  All  that  snch  porchaoer  in  bound 
to  show  is  a  valid  judgment,  execntioxif  and  aheriff^s  deed;  and  though 
the  entry  of  the  levy  and  return  appearing  upon  the  execution  may  be 
defective^  this  ia  but  an  irregularity  of  the  officer,  which  will  not  defeat 
the  title  of  a  purchaser  who  is  without  fault. 

Appbai.  from  Caldwell.  The  Buit  was  brought  to  recover 
eertain  lots  in  the  town  of  Lockhart,  which  had  been  sold  bj 
the  sheriff  nnder  an  execution  from  a  justice's  court  against  the 
appeQee,  and  bought  by  the  appellant  and  others  under  whom 
he  claimed.  The  power  of  attorney  from  Silvan,  referred  to  in 
the  opinion,  read  thus:  *'  From  me  and  in  my  name  to  sell  and 
convey,  rent,  or  lease  all  real  estate  belonging  to  me  in  aforesaid* 
oouniy,  which  will  appear  by  the  records  of  said  county,  also  to 
sue  and  be  sued,  plead  and  be  iinpleaded,  collect  debts,  pay 
demands,  and  receipt  for  the  same,  hereby  ratifying  whatever  my 
■aid  attorney  shall  lawfully  do  in  the  premises."  The  amended 
return  on  the  execution  referred  to  in  the  opinion  was  as  follows : 
"  Satisfied  the  within  by  selling,  as  the  law  requires,  the  within 
town  property  in  Lockhart,  upon  the  seventh  day  of  January, 
1851,  lots  Nos.  3  and  4,  in  block  No.  13,  for  twenty-five  dollars; 
lots  Nos.  4,  5,  and  6,  in  block  No.  8,  for  fifteen  dollars,  to  W. 
B.  Coffee;  lots  Nos.  1,  6,  and  6,  in  block  No.  23,  for  seventy-six 
dollars,  to  Pres.  Maulding  and  W.  B.  Coffee.  G.  H  Steiner, 
sheriff.'*  The  deed  recited  a  levy  on  the  lots,  describing  them 
portionlarly,  and  stating  that  they  were  the  same  levied  on  by 
virtue  of  the  execution  recited,  on  the  day  of  the  date  of  the 
levy  indorsed,  and  that  they  were  duly  advertised.  Other- facta 
are  stated  in  the  opinion. 

BdimiUon  and  Walton,  for  the  appellant 
F.  W,  Chandler,  for  the  aj^Uee. 

By  Oovrt,  Whxblkb,  JT.  The  questions  presented  by  the  reo- 
otd  which  require  notice  ore:  1.  Whether  the  service  upon  the 
attomq^  was  authonuEed,  and  therefore  sufficient  to  give  the 
oonrt  juiifidiotKm;  2.  Whether  the  title  of  the  purchaser  at 
the  sheiiff 'seale  k  void,  by  reason  of  the  want  of  certainty  in  the 
afttriaa  and  retum  upon  12ie  execution. 
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Whether  {he  eenrice  upon  the  attorney  was  authorized  and 
obligatoxy  upon  his  principal  depends  upon  the  question 
whether  it  is  competent  for  a  party  to  constitute  an  attorney 
with  the  capacity  ''  to  be  sued"  or  to  be  served  with  process  in 
his  place  and  stead.  And  we  think  it  is.  If  one  can  authorize 
another  to  accept  service,  or  even  to  waive  process  and  appear 
and  confess  judgment  for  him,  it  is  not  perceived  why  he  may 
not  equally  authorize  him  to  be  served  with  process;  or  substi- 
tute him,  in  his  stead,  ''  to  be  sued"  as  well  as  to  sue.  The 
jurisdiction  of  the  court,  having  attached  by  the  service  of  pro- 
cess upon  the  attorney  of  the  defendant,  could  not  be  defeated 
by  his  refusing  afterwards  to  act  under  his  power  of  attorney. 

Upon  the  remaining  question,  as  to  the  effect  upon  the  title 
of  the  purchaser,  of  the  want  of  certainty  in  the  entry  of  the 
levy  and  return  upon  the  execution,  there  is  a  diversity  of  de- 
cisions in  the  several  states,  occasioned,  doubtless,  mainly  by 
the  difference  in  their  statutory  provisions  and  regulations  upon 
the  subject.  In  the  case  of  Edward  v.  North,  5  Tex.  290  [51 
Am.  Dec.  769],  the  decisions  of  several  of  the  states  upon  this 
subject  were  examined;  and  the  conclusion  was  adopted  that 
the  title  of  a  purchaser  at  a  sheriff's  sale  is  not  affected  by  irregu- 
larities of  the  officer  committed  in  making  the  sale,  where  such 
irregularities  have  taken  place,  vrithout  the  concurrence  or  par- 
ticipation of  the  purchaser.  It  was  laid  down  as  the  settled 
rule,  upon  the  authority  of  adjudged  cases  under  statutes  sim- 
ilar to. our  own,  that  even  a  defective  notice  or  want  of  publica- 
tion of  the  sale  of  property  under  execution  will  not  vitiate  the 
title  of  the  purchaser.  It  was  observed  that  tlie  statute  does 
not  direct  in  what  manner  the  return  of  the  officer  shall  be 
made,  or  what  facts  shall  be  stated  in  it;  and  that  the  levy  con- 
stitutes but  a  portion  of  the  return,  and  need  not  be  separately 
signed  by  the  officer:  Id.  306,  307. 

In  practice  in  this  state,  the  entry  of  the  levy  upon  the  execu- 
tion is  a  mere  memorandum  made  by  the  officer,  often  with  very 
little  care,  merely  to  show  the  fact  of  a  levy.  It  ought  undoubt- 
edly to  contain  sufficient  certainty  of  description  to  show  on 
what  the  levy  was  made;  and  in  some  cases  this  might  be  indis- 
pensable; as  where  the  sheriff's  deed  cannot  be  produced  or 
proved,  or  was  not  duly  executed,  as  in  the  case  of  MXUer  v. 
Alexander^  18  Tex.  497,  or  is  otherwise  defective.  In  such  a 
case,  the  entry  of  the  levy  might  be  the  only  evidence  to  identify 
the  property,  and  might  therefore  be  essential  to  support  the 
title  of  the  purchaser.    But  where  the  sheriff's  deed  is  produced. 
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duly  ezeontedy  containing  a  sufficient  description  of  the  prop- 
ertjt  it  is  otherwise.  And  if  a  defective  notice  or  advertise- 
ment of  the  sale  of  property  will  not  invalidate  the  titie  of  the 
porchaser  holding  under  a  deed  from  the  sheriff  duly  executed, 
surely  it  would  seem  that  an  insufficient  entiy  of  the  levy  upon 
the  execution  ought  not  to  have  that  effect;  for  persons  pro- 
posing to  purchase  look  to  the  advertisement  of  the  sale,  not  to 
the  oitries  upon  the  execution,  which,  in  fact,  may  not  be  com- 
pleted until  the  return  of  the  execution  after  the  sale,  and  may 
be  amended  afterwards,  and  the  amendment  will  then  relate 
back  to  protect  a  purchaser:  Brandon  v.  Snaioa,  2  Stew.  255.  A 
sheriff,  it  has  been  held,  may  be  permitted  by  order  of  court  to 
make  a  return  upon  an  execution,  or  to  amend  it  according  to 
the  truth  of  the  case,  at  any  time  after  the  return-day;  and 
where  no  return  has  been  made,  parol  evidence  is  admissible  to 
show  that  such  writ  was  levied:  BvXIUCb  E£r%  v.  Win^toTvgi^  1 
Munf.  269.  So  it  has  been  held  it  is  not  necessary,  in  a  return 
to  an  execution  by  which  lands  have  been  sold,  particularly  to 
describe  the  land  sold;  the  identity  of  the  property  may  be 
shown  by  parol:  Jackacfn  v.  Walker^  4  Wend.  462;  MaiiOiewtf 
Lanee  v.  Thompaon^  8  Ohio,  272;  and  that  a  sale  under  execu- 
tion to  a  bona  fide  purchaser  cannot  be  defeated  on  the  ground 
that  no  levy  was  made  until  after  the  return-day:  Jackson  v. 
BoeeveU^  18  Johns.  97.  Where  there  is  a  sheriff's  deed  contain- 
ing a  sufficiently  specific  description  of  the  land,  there  can  be  no 
neoessiiy  to  resort  to  parol  or  other  evidence  for  the  purpose  of 
identity.  The  deed  shows  what  land  was  sold,  and  to  that  the 
purchaser  looks  as  the  evidence  of  his  purchase.  And  when  it 
is  considered  how  vety  important  a  matter  the  entry  of  the  levy 
upon  the  execution  really  is,  in  a  practical  point  of  view,  com- 
pared with  the  advertisement  and  other  matters,  the  omission 
of  which  has  been  held  not  to  affect  the  titie  of  a  purchaser, 
President  etc,  of  Naicheg  v.  Mvnar^  10  Smed.  &  M.  246;  Jonea  v. 
Planler^  Bank,  8  Humph.  76,  it  is  impossible  to  assign  any  good 
reason  why  an  insufficient  return  in  this  respect  should  be  held 
more  fatal  in  its  effact  upon  the  titie  than  such  other  irregulari- 
ties or  omissions  of  duty  by  the  officer  in  charge  of  the  execu- 
tion. He  may  not  make  his  entry  of  the  levy  until  after  the  sale, 
or  he  may  even  omit  to  make  a  return  upon  the  execution,  but 
the  purchaser  should  not  be  held  responsible  for  his  omissions 
of  duiy.  They  should  not  be  held  to  retroact  upon  the  sale  so 
IS  to  defeat  the  titie  of  the  purchaser,  who  is  without  fault  on 
Us  part.     So  to  hold,  as  was  said  by  the  supreme  court  of  Een« 
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taeky  in  Seid  ▼.  Beatiey,  9  Dana,  825,  "  would  be  io  eBtaUish 
a  doctrine  that  would  expoee  titles  derived  under  execution  to 
an  uncertainty  and  insecnriiy  that  would  drive  from  the  arena 
of  bidders  all  prudent  and  cautious  persons,  diminish  competi- 
tion in  bidding,  and  tend  to  produce  a  sacrifice  to  the  injury  of 
debtor  and  creditor.''  As  was  said  by  this  court  in  the  case  of 
Howard  y.  North,  5  Tex.  290  [51  Am.  Dec.  769],  "  sound  policy 
requires  that  properiy  irnder  a  forced  alienation  should  bring  a 
&ir  price;  this  will  be  best  promoted  by  protecting  the  rights 
of  the  purchaser  from  being  vitiated  by  the  irregular  acts  of  an 
oflScer,  or  from  his  being  subjected  to  the  peril  of  sustaining,  at 
perhaps  a  distant  period,  their  legality  by  perishable  parol  evi- 
dence:" Id.;  and  see  SmuU  v.  MLckley,  1  Bawle,  95,  97. 

Several  decisions  of  the  supreme  court  of  Tennessee  have  been 
eited  by  counsel  for  the  appellee,  in  which  the  sale  has  been 
held  not  to  pass  the  title  to  the  purchaser,  by  reason  of  the  un- 
certainty of  the  levy.  But  these  decisions  appear  to  have  had 
their  origin  in  the  constructions  placed  by  the  court  of  that  static 
upon  their  statutes  prescribing  the  duties  of  sheriffs  upon  exe* 
eution  sales:  Pound  v.  PuUen's  Lessee,  3  Yerg.  838,  339,  340. 
And  yet  their  courts,  influenced  no  doubt  by  a  consideration  of 
Che  ruinous  consequences  which  wotdd  flow,  not  only  to  bona  fide 
purchasers,  but  to  judgment  debtors,  by  an  opposite  course,  ap* 
pear  to  have  gone  vexy  far  to  countervail  the  effect  of  the  con- 
struction placed  upon  their  statutes,  by  holding  levies  which 
give  a  yery  imperfect,  if  indeed  anything  like  a  sufficient,  descrip- 
tion of  the  land,  sufficiently  certain  to  uphold  the  title  of  the 
purchaser.  Thus  in  Parker  v.  Swan,  1  Humph.  80  [34  Am.  Dec. 
619],  where  the  levy  was  on  '*  seveniy  acres  of  land  belonging 
to  John  Doak,  on  the  waters  of  Stone's  river,^  the  description 
was  held  sufficiently  certain.  The  court  said:  **  The  title  does 
not  rest  upon  the  description  in  the  levy,  but  the  deed  follows 
and  defines  its  locality  with  sufficient  precision.  All  that  is 
necessary  in  the  levy  is  some  general  description  that  will,  by 
reasonable  intendment,  connect  it  with  the  sale  and  deed,  so 
that  a  tract  of  land  different  from  that  levied  on  may  not  be  sold 
and  conveyed:"  Id.  84.  And  in  a  later  case,  Brown  v.  Dickmm, 
2  Id.  896,  897  [87  Am.  Dec.  560],  referring  to  this,  the  court 
said  it  vras  impossible  there  could  be  any  uncertainty  in  this 
levy,  unless  by  accident  there  should  be  two  tracts  of  land 
belonging  to  the  same  person,  and  similarly  situated  in  other 
respects.  Other  oases  might  be  cited  where  titles  were  upheld 
opon  levies  even  less  certain  than  that  in  ParherY.Swan^  supra: 
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Vanoe^s  Hein  ▼.  MlsNairy,  8  Yexg.  171, 172, 177  [21  Am.  Deo. 
553].  Applying  the  principles  and  the  reasoning  of  that  decis- 
ion to  the  present  case,  it  would  be  difficult  to  hold  the  title  of 
the  -pvaechaaer  yoid  by  reason  of  the  uncertainty  in  the  levy.  It 
might  be  said,  as  in  Brown  y.  Dickson,  supra,  with  some  degree 
of  plansibiliiy,  at  least,  that  the  leyy  in  this  case  could  only  be 
rendered  uncertain  by  the  accidental  circumstance  of  there  being 
other  lots  belonging  to  the  same  person  in  the  same  place.  The 
"  town  of  Lockhart "  would  seem  about  as  descriptive  as  the 
site  of  the  properly  as  "  the  waters  of  Stone's  river."  And,  as 
was  said  of  the  case  of  Parker  t.  Swan,  1  Humph.  80  [34  Am. 
Dec.  619],  the  title  does  not  rest  upon  the  description  in  the 
levy,  but  not  only  in  the  deed,  but  also  the  return  -of  the  sale 
apon  the  execution  describes  the  lots  specifically,  and  with  all 
requisite  certainty,  by  their  numbers  and  blocks.  But  we  are 
of  opinion  that  the  title  of  the  purchaser  holding  under  a  sher» 
iff's  deed  not  only  does  not  rest  upon  the  entiy  of  the  levy  or 
the  retom  upon  the  execution,  but  that  under  our  statute  it  is 
not  affected  by  any  mere  want  of  certainty  in  the  return  of  the 
officer.  All  the  purchaser  was  bound  to  show  was  a  valid  judg- 
ment, execution,  and  sheriff's  deed:  Den  ex  deni,  McEntire  v. 
Durham,  7  Ired.  L.  151  [45  Am.  Dec.  512] ;  Hopkins  v.  De  Oraffen- 
reid,  2  Bay,  441.  And  though  the  entry  of  the  levy  and  return 
appearing  upon  the  execution  may  have  been  defective,  it  is  but 
an  irregularity  of  the  officer,  which  will  not  defeat  the  title  of  a 
purchaser  who  is  without  fault.  We  are  of  rainion,  therefore, 
that  the  court  erred  in  adjudging  the  title  void. 

There  were  allegations  in  the  petition  of  gross  inadequacy  of 
price  and  fraud,  of  which  there  was  no  evidence.  But  it  may 
be  that  the  plaintiff  was  prevented  from  introducing  evidence 
in  support  of  these  allegations  by  the  opinion  of  the  court  in 
his  favor  upon  the  other  questions  we  have  considered.  The 
judgment  will  therefore  be  reversed,  and  the  cause  remanded  to 
afford  the  plaintiff  the  opportunity  to  make  out  a  case,  if  he  can, 
upon  the  ground  of  fraud,  which  will  warrant  the  setting  aside 
of  the  defendant's  tide. 

Beversed  and  remanded. 


DsraoxB  OK  IsBB0Ux.ABrnB8  nr  SaxBiinr'B  BBTvair  wxu«  hot  Vitiati 
tlie  title  of  the  pfarchaaer  at  a  jndidal  uUe.  He  has  only  to  show  a  Yalid 
Jodgment,  levy,  and  deed:  See  PhUUpt  v.  Coffee,  63  Am.  Dec  357i  note  361, 
where  other  oaaea  are  ooUeoted;  Seguin  v.  Maverick,  24  Tex.  532;  Riddle  v. 
BuA,  27  Id.  677;  Owen  t.  CUf^  qf  Navaeoia,  44  Id.  522;  Cavanaugh  v.  Peter^ 
Ml,  47  Id.  205;  FUckr,  Boyer,  51  Id.  346,  all  citing  the  principal  oaee. 
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Jones  t;.  Jonbs's  Heibs. 

[15  Tklam,  463.] 

ImMMnrr  Bboovkricd  against  Ancilla&t  Aomikistratok  in  Ahothxb 
Statb  giv6i  no  right  of  action  against  the  adminittrator  or  hein  of  the 
■ame  estate  in  Texas;  and  it  makes  no  difference  that  the  intestate  was, 
when  the  snit  was  oommenoed,  a  resident  of,  and  served  with  process  in, 
such  other  state.  The  effect  of  the  personal  service  upon  the  intestate 
died  with  the  person,  and  the  judgment  suhseqnently  rendered  against 
the  administrator  has  no  other  or  greater  effect  than  if  it  had  been  recov- 
ered in  a  snit  originally  instituted  against  him. 

Ebbob  from  Fayette.  The  Buit  was  brought  by  the  plainiifl 
in  error  against  the  defendants  in  error  on  a  judgment  recov- 
ered in  the  state  of  Missouri.  The  action  in  which  the  judg- 
ment was  rendered  was  oommenoed  against  the  defendants'  an- 
cestor while  he  was  resident  in  Missouri,  and  the  defendant 
was  there  served  with  process.  He  afterwards  removed  to 
Texas,  where  he  died.  After  his  death  the  snit  in  Missouri 
was  revived  against  an  administrator  appointed  in  that  states 
against  whom  the  judgment  now  in  suit  was  rendered. 

F.  W.  Chandler^  for  the  plaintiff  in.  error. 

WM>  and  Haroourt^  tor  the  defendants  in  error. 

By  Court,  Whkelbr  J.  The  principal  question  presented  by 
the  record  is  whether  an  action  will  lie  against  the  heirs  and 
distributees  of  the  estate  of  one  who  resided  here  at  the  time  of 
his  death,  and  whose  estate  was  administered  here,  upon  a 
judgment  recovered  abroad  against  a  foreign  ancillary  adminis- 
trator of  the  same  estate. 

Judge  Story,  in  his  Oonflict  of  Laws,  lays  it  down  that 
*' where  administrations  are  granted  to  different  persons  in 
different  states,  they  are  so  far  deemed  independent  of  each 
other  that  a  judgment  obtained  against  one  will  furnish  no 
right  of  action  against  the  other,  to  affect  assets  received  by  the 
latter  in  virtue  of  his  own  administration.  For  in  contemplation 
of  law  there  is  no  privity  between  him  and  the  other  adminia- 
trator:"  Story's  Confl.  L.,  8d  ed.,  sec.  522.  In  lAghtfoot  v. 
Bicidey,  2  Bawle,  431,  the  supreme  court  of  Pennsylvania  de- 
cided that  debt  will  not  lie  against  an  administrator  there  on  a 
judgment  against  a  foreign  administrator  of  the  same  intestate. 
Chief  Justice  Gibson  said:  ''Did  an  administrator  represent 
the  person  of  the  intestate  without  qualification  or  restriction, 
the  plaintiff's  argument  would  be  incontrovertible.  But  it  is 
dear  that  his  commission  extends  only  to  assets  of  which  the 
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ordinaxy  had  juxisdictioii;  and  it  oonstitates  him  a  representatiye 
of  the  intestate  no  farther  than  as  regards  the  administration  of 
those  particular  assets.  His  power  is  but  co-extensiye  with  that 
of  him  from  whom  it  is  derived,  and  it  is  consequently  incom- 
petent, directly  or  indirectly,  to  affect  assets  which  belong  to 
another  jurisdiction:"  Id.  486.  This  principle  the  court  main- 
tains upon  authority  and  reason,  and  concludes  that  there  are 
insuperable  objections  to  the  action  not  only  in  theoxy,  but  also 
M  regards  conTenience,  justice,  and  sound  policy.  "A  confes- 
sion of  judgment,"  it  is  said,  "  is  an  admission  of  assets^  which 
creates  no  liability  to  the  other  creditors,  or  persons  entitled  to 
distribution;  and  personal  liability,  even  to  the  plaintiff,  may  be 
obviated  by  restraining  the  judgment  to  assets  quando  acctderant. 
What,  then,  is  to  preTsnt  collusion  ?  On  the  principle  of  the 
argument,  even  naked  admissions  of  the  foreign  administrator 
would  be  competent  to  bind  the  assets  here.  To  guard  against 
this,  the  law  necessarily  limits  the  power  of  an  administrator  to 
assets,  for  the  administration  of  which  he  and  his  sureties  are 
responsible:"  Id.  437.  The  argument  of  the  court  in  this  case 
seems  to  us  unanswerable  upon  principle;  and  we  are  aware  of 
no  authority  to  the  contrary.  Indeed,  it  is  evident  a  contrary 
doctrine  might  be  productive  of  great  abuse  and  wrong  in  prac- 
tice, and  cannot  be  maintained  upon  principle.  We  therefore 
conclude  that  the  judgment  recovered  against  the  ancillary  ad- 
ministrator in  Missouri  gave  no  right  of  action  against  the  admin- 
istrator, or  the  heirs  in  this  state,  and  consequentiy  that  judg- 
ment was  rightly  given  for  the  defendants. 

It  is  not  perceived  that  it  makes  any  difference  that  service  was 
obtained  upon  the  intestate  in  his  life-time,  inasmuch  as  the  suit 
was  not  prosecuted  to  judgment  against  him,  but  the  judgment 
was  recovered  after  his  death,  against  an  ancillary  administrator 
appointed  in  that  state,  who  represented  the  intestate  only  as  to 
the  assets  within  the  jurisdiction  where  the  appointment  was 
conferred.  The  effect  of  the  personal  service  upon  the  intestate 
died  with  the  person;  and  the  judgment  recovered  against  the 
administrator  had  no  other  or  greater  effect  than  if  it  had  been 
recovered  in  a  suit  originally  instituted  against  him. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment^  and 
it  is  affirmed. 

Judgment  affirmed. 

JusGMSiiT  m  Ojis  Stati  aqjoxbi  ADMunsnusoa  appointed  in  aaotllOT 
•Mmot  bo  enlorood  agunot  the  ootato  by  aotkn  in  tbo  Utter  otete:  Jwiif  v. 
ITcOey,  60  Am.  Doo.  46&. 
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Tbb  novcBPAL  OAn  m  cnxD  in  Ckerryr.  SpoQhi^  28  Toz.  516,  to  the  point 

that  a  judgment  againflt  an  administrator  cannot,  withoat  alleging  that  funds 
that  were  in  his  hands  haye  oome  to  the  hands  of  the  defendant,  be  made  th* 
foundation  of  a  suit  against  the  administrator  in  Teas. 


Thompson  v.  Mxtngeb. 

[16  TiZAS,  028.) 

Maxim  Catxat  Emptdb  Applies  to  Sale  bt  ADinNranuTOB;  and  mor* 
defect  of  title  cannot  avail  the  purchaser,  either  as  a  defense  to  an  aetion 
for  the  purchase  money,  or  as  a  ground  for  rescinding  the  contraoti 

APMINISTBAIOB  IS  NOT,  IK  GeNEBAL,  BoITND  TO  DlBCLOaB  I>EF10C8,  withlU  his 

knowledge,  in  the  title  to  the  property  of  the  estate;  and  his  mere  silenoe 
in  respect  to  the  title,  slthongh  he  may  have  known  it  to  be  defeotiye^ 
does  not  amount  to  a  fraud  which  will  vitiate  the  sale. 

PXJBADKB  MUST  StATB  FaCTTS  OF  HIS  CaSB  BT  AVBBMBMT  DiBBCT  Snd  pOSttlve, 

and  not  leave  them  to  be  deduced  by  argument  and  infsrence. 

AimWEB   SHOULD  BE  SO  CeBTAIN  AND   SPEdFIO  IN  IIS  AVEBJOBm  that,  if 

admitted,  the  court  may  be  able  to  give  judgment  upon  it. 
In  AonoN    fob   Pubchasb   Monet,  Administbatob  cannot  be   Held 
Pebsonallt  liable  to  answer  in  damages  for  miBrepreaentations  made  by 
him  as  to  the  property  of  the  estate  sold  by  him. 

AvPBAL  from  Oaldwell.    The  facts  are  stated  in  ttie  opinion. 
irthnd  and  CanUhers,  for  the  appellant. 
Munger,  for  the  appellee. 

Bj  Oonrt,  Wheeleb,  J.  The  only  question  presented  faj  the 
record  is  as  to  the  propriety  of  the  ruling  of  the  court  upon  the 
snffioiencj  of  the  answer. 

The  grounds  on  which  the  defendant  rested  his  title  to  relief 
were  failure  of  title,  fraud  in  the  plaintiff,  and  the  eviction  of 
the  defendant  from  a  part  of  the  land  purchased*  The  fraud 
was  alleged  to  consist  in  selling  lands  as  property  of  the 
estate  to  which  the  plaintiff  knew  he  could  not  make  a  Talid 
title,  and  in  false  representations  respecting  the  situation  and 
locality  of  the  land.  And  the  question  is,  whether  these  grounds 
are  sufficient,  as  set  forth  in  the  answer,  to  entitle  the  defend- 
ant to  the  relief  sought. 

The  ground  on  which  it  has  been  held  in  the  courts  of  South 
Oarolina,  and  perhaps  in  some  other  courts,  that  the  vendee 
may  resist  the  payment  of  the  purchase  money  before  eviction , 
is  that  the  covenant  of  seisin  is  broken  by  the  want  of  title  in 
the  seller;  and  damages  for  this  L/each  are  allowed  as  a  dis- 
count.   An  outstanding  paramount  title  is  considered  per  ae  a 
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braaoh  of  ttis  mauty  of  tbe  aeUer,  and  as  oo^eflbdm  widi 
evicfcioo:  Itoi  Zev  T.  P«rr»  i  Bieh.  Bq.  348,  364.  Bui  in  an  ad* 
minisirator'B  sale  there  is  no  warraaty,  express  or  implied. 
The  admiaistiBtor  sells  only  sneh  title  as  the  estete  had.  The 
maxim  caveai  emptor  applies;  and  mere  defect  of  title  cannot 
atail  the  pordiaser,  either  as  a  defense  to  an  action  for  the 
pordiaae  money,  or  as  a  ground  for  rescinding  the  contract: 
L^nOi  T.  BaaOer^  4  Tex.  431  [51  Am.  Dec.  736];  Hart.  Dig.,  art 
1176.  If  the  defense  in  this  case  can  be  maintained,  it  must  be 
on  the  ground  ci  the  alleged  fraud  and  eriotion. 

The  answer  contains  no  averment  of  any  miflropreseptaiBon  in 
respect  to  the  title.  The  alleged  misrepresentation  was  in  ref- 
erence, to  the  locality  of  the  land.  If  there  was  any  soffioient 
averment  of  fraud  in  leqpect  to  the  title,  it  is  to  be  foond  in  the 
allegation  that  the  defendant  made  the  sale  knowing  the  title  to 
be  defective.  Whether  this  woold  amount  to  a  fraud  in  a  per- 
son contracting  in  his  own  right,  it  is  not  necessary  to  deter- 
mine. The  maxim  octveai  emflknr  is  in  general  a  snlBcient 
answer  to  mere  silence  in  regard  to  defects  open  to  observation. 
The  alleged  paramount  outstanding  titles,  exhibited  by  the 
answer,  appear  to  have  been  duly  recorded,  and  therefore,  in 
addition  to  the  application  of  the  maxim  caiowi  emptor^  the 
defendant  was  chargeable  with  constructiTe  notice  of  the  supe* 
rior  title.  This,  however,  would  not  relieve  the  plaintiff  from 
the  consequences  of  having  misreipresented  or  concealed  any 
material  fact.  Ohanoellor  Kent  lays  it  down  as  the  general 
rule,  that  **  each  party  is  bound  in  every  case  to  communicate  to 
the  other  his  knowledge  of  material  facts,  provided  he  knows 
the  other  to  be  ignoraut  of  them,  and.  they  be  not  open  and 
naked,  or  equally  within  the  reach  of  his  observation:''  2  Kent's 
Com.,  4th  ed.,  482.  But  this  doctrine  is  thought  by  Judge 
Stcny  to  require  qualification,  by  limiting  it  to  cases  where  one 
party  is  under  some  obligation  to  communicate  the  facts,  or 
where  there  is  a  peculiar  known  relation,  trust,  or  confidence 
between  them,  which  anthorises  the  other  party  to  act  upon  the 
presumption  that  there  is  no  concealment  of  any  material  fact: 
1  Story's  Eq.  Jur.,  sec.  208«  The  tame  definition  of  undue  con* 
cealment,  it  is  said,  which  amounts  to  a  fraud  in  the  sense  of  a 
court  of  equity,  and  for  which  it  will  grant  relief,  is  the  non- 
disclosure of  those  facts  and  cireamstanoes  which  one  party  is 
under  some  legal  or  equitable  obligation  to  communicate,  and 
which  the  other  party  has  a  right,  not  merely  tnybro  ooenmsisMaBf 
bvt/ttru  H  dejure,  to  know:  Id.,  sec  907.    Bat  if  the  doctrine 
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R8  stated  by  Chancellor  Kent  b&applied  to  the  answer  in  this 
case,  its  ayerments  do  not  bring  it  within  the  role  requiring  the 
disclosure  of  material  facts,  there  being  no  allegation  that  the 
facts  in  respect  to  the  title  were  not  known  to  the  defendant. 
And  here  the  role  is  applicable  that  evexy  pleading  is  to  be 
taken  most  strongly  against  the  pleader.  But  whateyer  may  be 
the  general  role,  we  are  of  opinion  that  in  the  sale  of  the  property 
of  estates,  the  administrator  is  not,  in  general,  bound  to  make 
known  defects  of  title  within  his  knowledge;  and  that  his  mere 
silence  in  respect  to  the  title,  though  he  may  have  known  it  to 
be  defectiye,  will  not  amount  to  a  fraud,  vitiating  the  sale.  We 
are  of  opinion,  therefore,  that  the  facts  alleged  do  not  amount 
to  fraud  in  respect  to  the  title. 

The  original  answer  was  manifestly  insufiSlcient  in  its  allega- 
tions of  fraud  respecting  the  localiiyof  the  land.  It  did  not 
state  in  what  particular  the  map,  said  to  have  been  exhibited, 
was  false  and  fraudulent;  that  it  was  in  the  representations 
respecting  the  lines  of  the  survey;  or  that  the  lines  of  the  survey 
of  the  tract  of  land  conveyed  to  the  defendant  did  not  in  fact 
run  as  delineated  on  the  alleged  fraudulent  map,,  or  as  described 
in  the  conveyance.  The  allegation  is,  that  the  defendant  was 
Sfvicted  from  the  land  described  as  fronting  on  the  riyer.  But 
it  does  not  therefore  follow  that  the  lines  of  the  survey  were 
not  truly  represented,  or  that  they  did  not  embrace  the  land 
from  which  the  party  was  so  evicted.  The  particulars  in  which 
the  falsity  of  the  map  consisted  are  not  averred,  but  are  left  to 
inference.  And  it  is  an  elementary  principle  that  the  pleader 
must  state  the  facts  of  his  case  by  averment  direct  and  positive, 
and  not  leave  them  to  be  deduced  by  argument  and  inference. 
The  eviction  is  alleged  to  have  been  from  a  part  only  of  the  land 
conveyed;  and  an  abatement  of  the  price  pro  iardo  is  asked.  It 
is  alleged  to  be  the  most  valuable  portion  of  the  tract,  but  what 
is  its  positive  or  relative  value  is  not  alleged.  The  answer 
ought  to  be  BO  certain  and  specific  in  its  averments  as  that,  if  ad- 
mitted, the  court  could  give  judgment  upon  it.  In  this  respect 
it  is  manifestly  defective;  it  contains  no  ayerment  by  which  the 
court  can  be  informed  for  what  amount  to  give  judgment.  This 
objection  was  specially  pointed  out  by  the  exceptions.  But 
instead  of  amending  the  answer  in  this  particular,  the  defendant, 
in  his  amended  answer,  appears  to  have  abandoned  that  paat  of 
his  defense  which  related  to  the  alleged  fraudulent  representa- 
tions respecting  the  locality  of  the  land,  and  his  eviction  there- 
fkom.  and  to  have  relied  on  the  sole  ground  of  fraud  in  making 
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the  Bale,  knowing  the  tiUe  to  be  defeotiye.  And  this,  as  we 
httfe  seen,  was  not  a  sufficient  ground  for  aToiding  the  oon- 
tiaot. 

In  tbe  Tiew  we  haye  taken  of  the  case,  it  does  not  become 
neoeasaiy  to  determine  what  would  haye  been  the  effect  of  the 
legal  eriction  of  the  defendant  from  a  part  of  the  land,  or  of  an 
offer  on  his  part  to  restore  the  possession  of  the  residue.  It  is 
certain  that,  as  the  plaintiff  was  not  a  party  to  the  arbitration, 
which,  it  is  ayerred,  resulted  in  the  eyiction,  the  judgment 
thereapon  did  not  bind  him;  and  the  plaintiff  must  haye 
ayerred  and  proyed  the  facts  which  authorized  the  judgment. 
But  it  will  suffice  to  dispose  of  the  case,  that  the  answer  does 
not  contain  ayerments  of  matters  of  fact  constituting  a  defense, 
with  the  requisite  legal  certainty,  or  set  forth  the  facts  sought  to 
be  pleaded  with  such  certainty  as  to  require  the  court  to  deter- 
mine upon  their  legal  effect  or  sufficiency,  if  well  pleaded. 

Whateyer  may  be  the  personal  liability  of  the  plaintiff  for  an 
faijnry  sustained  by  the  defendant,  in  consequence  of  misrepre- 
sentations made  by  the  former,  the  latter  cannot  hold  him  to 
answer  in  damages  on  account  of  such  personal  liability  in  this 
action.  The  demands  are  not  in  the  same  right,  and  cannot  be 
litigated  in  the  same  action. 

We  are  of  opinion  that  the  court  did  not  err  in  adjudging  the 
answer  insufficient;  and  the  judgment  is  affirmed. 

Judgment  affirmed. 

Maxim  GAysAT  Emttob  ArpLnEs  to  Fbosatb  Salsb:  See  Otorn  y.  flatter, 
tt  Am.  Dm.  745,  note  747,  when  oth«r  oMes  sra  odUeeted. 


Danot  v.  Sxbioklingil 

[U  TIZAS,  657.] 

AmmnsnATOB  will  bs  Piukumbd  to  HAys  bbbn  Bbikstatsd  in  hfti 
«ffioo,  where  the  reoordB  of  the  probate  oonrt»  which  appear  to  hayt 
been  yery  imperfectly  kept,  show  that,  after  an  order  was  made  for  hie 
lemoyal  and  another  pereon  was  appointed  in  hia  etead,  he  etiU  con* 
tinned  to  administer  npon  the  estate  with  the  sanction  of  the  oonit. 

Fomhabbb  of  "PaoFEBfrr  at  Sals  bt  AmoNL'STaATOB,  whose  anthority 
WM»  at  the  time  of  the  sale,  recognized  by  the  oonrt,  and  was  not  then, 
•ad  has  not  since  been,  questioned  in  any  direct  proceeding  having  that 
objeet  in  view,  is  not  bound,  at  any  length  of  time  thereafter,  when  his 
tifle  is  bfoaght  in  question  in  a  oollatersl  aotian,  to  show  that  the  admfai- 
istnrtior  mm  duly  and  legally  appointed  and  qnalifled  to  aot  as  sach  in 
lbs  psitiealar  instance. 
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ixwomtpr  PoMBAMB  AT  AmfmsKBATOB's  Saxm  is  svt  BaKfosstauM  worn 
Ttaauaui^  igngoSkoAium,  and  omisrioiia  of  the  officers  iatrasted  with  the 
keeping  of  the  reoorclB  of  prooeedings  in  prohate  oonrts. 

IfiBOBS  ABC  Box7in>  BT  Lawtul  Aots  OF  THSiB  GUARDIANS;  and  where  a 
guardian  aooepta  the  proceeds  of  an  administrator's  sale,  fairly  made  for 
fnll  value  and  approTsd  by  the  prohate  court,  and  neither  he  nor  his  ward 
take  any  prooeedings  to  revise  or  reverse  the  judgment  of  the  cowrt^ 
they  eaanot,  in  a  oollaboial  aetion,  qneotbn  the  validify  of  the  sala  or 
the  title  of  the  porehaoer  in  good  faith. 

AmAL  from  Fayette.    The  opinion  states  the  easar 

Webb  and  Marcourt,  for  the  appellant. 

J.  (y Connor  and  B.  Shropshire,  for  the  appelleasi. 

By  Oonrt,  Wbeblbb,  J.  It  appears  that  the  widow  ci  Jokn 
Webster,  haying  obtained  letters  of  administration  on  the  estate 
ct  .her  deceased  husband,  resigned  in  favor  of  Beece,  who  was 
thereapon  appointed  in  her  stead,  and  gave  bond  as  admini»* 
tiator  in  1840.  Beece,  however,  it  seems,  did  not  prooeed  in 
the  matter  of  the  administration;  and  in  1848,  npon  ihe  peti- 
tion of  the  widow,  representing  that  she  had  reason  to  b^era 
that  Beeee  was  killed  or  taken  jMisoner  by  the  Mexicans,  or  was 
out  of  the  limits  of  the  republic,  and  that  he  had  failed  U^ 
discharge  his  duties  as  administrator,  there  was  an  order  of  the 
probate  court  for  his  removal,  and  the  reappointment  of  the 
widow  to  administer  the  estate.  It  does  not  appear,  however, 
that  Mrs.  Webster  took  any  action  in  the  matter;  and  about  a 
year  afterwards  there  was  an  order  of  the  probate  court,  bj 
which  it  appears  that  Beece  had  delivered  up  to  Mrs.  Webster, 
^'  the  present  administratrix,"  all  the  property  and  effects  of  the 
estate  which  had  come  into  his  hands.  Nothing  farther  ap- 
pears touching  the  administration  until  more  than  two  years 
thereafter,  in  September,  1846,  when  there  appears  the  entry 
of  an  order  that  Beece  be  notified  to  make  a  full  settlement  of 
liis  administration.  Shortly  thereafter,  in  January,  1847,  he 
Was  represented  in  court  by  an  attorney,  and  the  further  action 
of  the  court  in  the  matter  was  postponed.  In  November,  1848, 
lie  appeared  in  court  in  person,  exhibited  a  statement  of  his 
occomt  as  administrator,  and  petitioned  the  court  for  a  settle- 
ment. Action  upon  this  petition  was  postponed;  and  it  does 
not  appear  what  disposition,  if  any,  was  finally  made  of  it.  In 
Jianuary  thereafter  (1849),  Beece  petitioned  the  probate  court, 
em  adrainintrator  of  Uie  estate,  for  the  sale  of  properij^,  which 
was  ovdsred  aeooidingly,  and  from  this  time  forward,  tat  8ev« 
«ial  years,  the  record  presents  him  as  having  been  o^gagei  im 
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Bm  ad  lithi  wtwiftioii  of  tli6  estiAa,  wnriring  BMnuiflBto  irf  fen 
iooofiiiiBy  obftKintng  ordora  for  th6  sftlo  of  proporty ^  iiid  pn^ 
eeedsfi^  to  ttdmimsler  and  mttte  flie  estsle  under  the  acttliofMif 
and  sanction  of  the  probate  court.  Tfeie  oider  of  sale  of  the 
negro  in  qnestton,  and  the  retain  and  confirmation  of  the  sale 
bj  the  probate  conrt,  were  in  the  earlj  part  of  fnaaoKrj,  1849. 

Bo  mnch  of  what  the  record  of  the  probate  court  presents  df 
Ihe  history  of  the  administration  is  stated  as  showing  what,  in-- 
deedy  is  Tsry  evident,  that  from  the  time  of  tibe  order  for  the 
removal  of  Beece,  for  eeyeral  years,  and  nntQ  1848  or  1849,  ^be 
reooid  of  the  proceedings  of  the  probate  court  was  Terr  loosely 
and  candessly  iept.  It  does  not  contain  any  consistent  or  con- 
neeted  history  of  the  proceedings.  It  does  not  appear  what,  or 
indeed  that  any,  decisiTO  final  action  was  erer  taken  npon  the 
order  of  the  conrt,  for  the  remoral  of  Beece  and  the  reappoint- 
ment of  Mrs«  Webster.  It  does  not  appear  that  she  gave  bond, 
or,  in  &ct,  entered  npon  the  administration;  and  yet  the  next 
order  that  appears,  a  year  after  her  appointment,  speaks  of  her 
as  **  the  present  administratrix."  It  seems  evident,  therefore, 
tliat  the  record  cannot  be  relied  on  as  presenting  a  fall  histoiy 
of  all  that  was  done  in  the  matter  of  the  administration;  if» 
indeed,  the  proceedings  of  the  conrt  were  condncted  with  any 
degree  of  regnlariiy  or  propriety.  And  we  mnst  suppose  thai 
the  court  did  act  properly,  rather  than  that  the  clerk  did  his 
ixxby  in  preserving  a  histoxy  of  its  proceedings.  For  it  is  a 
matter  of  fact,  of  which  the  records  brought  to  this  court  afford 
ample  evidence,  that  the  proceedings  of  the  probate  courts  in 
many,  if  not  in  most,  instances  are  very  defectively  and  imper- 
fectly preserved  and  shown  by  the  records  of  those  courts. 

13ie  most  probable  supposition  is,  that  when  Beece  returned 
his  absence  was  satisfactorily  explained;  and  that  the  order  for 
his  removal  was  revoked,  or  that  he  was  afterwards  reinstated 
in  the  administration;  and  owing  to  the  careless  manner  in 
which  the  records  were  kept,  that  no  record  of  the  action  of  the 
court  in  the  matter  was  made  or  preserved.  The  record  show* 
ing  the  order  for  his  removal,  we  cannot  suppose  the  court  was 
ignorant  of  it;  or  that  he  would  have  been  permitted  to  jyro* 
eeed  in  the  administration,  either  by  the  court  or  the  parties  in 
interest,  if  he  had  not  been  properly  reinstated  in  his  o£Bce. 
That  such  was  the  £sct  there  can  be  but  little  doubt,  and  we 
think  we  might  be  warranted  in  so  presuming  in  favor  of  the 
sabseqnent  action  and  repeated  solenm  judgments  of  the  court,, 
when  bronght  in  question  collaterally,  in  a  proceeding  to  which 
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the  administrator  is  not  a  parly.  In  Toumaend  t.  Hunger^  9 
Tex.  8OO9  where  there  had  been  an  order  for  the  removal  of  an 
executory  and  the  appointment  of  another  in  his  plaoe,  and  the 
court  subsequently  receiyed  and  allowed  his  account  as  exec- 
utor, we  held  that  it  might  be  presumed  that  the  order  for  his 
removal  had  been  rcToked,  or  that  he  had  been  reinstated  in  his 
office;  and  see  ThompBon  v.  Iblmie,  2  Pet.  157;  McPherson  v. 
Curdiffy  11  Serg.  &  B.  429.  It  would  not  be  going  further  to 
indulge  a  like  presumption  in  the  present  case,  when  the  au- 
thority of  the  administrator  is  thus  collaterally  brought  in 
question  for  the  purpose  of  invalidating  the  title  of  a  bona  fde 
purchaser,  in  a  proceeding  in  which  the  administrator,  who 
might  have  had  it  in  his  power,  had  his  authority  been  ques- 
tioned in  proper  time,  cannot  be  called  in  to  show  his  authority 
to  act  in  the  premises.  It  would  be  extremely  unreasonable  and 
unjust  to  hold  the  purchaser  of  property,  at  a  sale  by  an  adminis- 
trator, whose  authority  at  the  time  was  recogni2sed  by  the  court, 
and  was  not  and  has  not  been  questioned  in  any  direct  proceeding 
having  that  object  in  view,  bound  at  any  length  of  time  thereafter, 
when  his  title  is  brought  in  question  in  a  collateral  action,  to 
show  that  the  adminislzator  was  duly  and  legally  appointed  and 
qualified  to  act  as  such  in  the  particular  instance.  And  it  would 
be  equally  unreasonable  and  unjust  to  hold  the  innocent  pur- 
chaser responsible  for  the  errors,  irregularities,  and  omissions 
of  the  officers  intrusted  with  the  keeping  of  the  records  of  pro- 
ceedings in  the  probate  courts,  especially  when  it  is  matter  of 
judicial  and  common  notoriety,  that  they  have  so  illy  and  im- 
perfectly performed  that  duty  in  perhaps  the  great  majority  of 
cases.  Some  sanctity  should  be  given  to  judicial  proceedings; 
some  time  limited  beyond  which  they  should  not  be  questioned 
for  the  mere  errors  and  irregularities  of  subordinate  officers; 
and  some  protection  afforded  to  those  who  purchase  at  sales  by 
judicial  process:  Voorhees  v.  Bank  of  United  Statea^  10  Pet.  449; 
Orignon  v.  AsUtr^  2  How.  319;  Lynch  v.  Baxter,  4  Tex.  481 
[61  Am.  Dec.  735]. 

It  appears  that  Mrs.  Webster  died,  and  administration  waa 
granted  upon  her  estate  also.  The  property  in  question  waa 
treated  in  both  administrations  as  community  property.  The 
sale  appears  to  have  been  made  of  it  as  such  by  the  concurrent 
action  of  both  administrators.  The  order  of  sale  was  regularly 
made  upon  the  petition  of  the  administrator,  and  a  return 
thereof  was  made  and  confirmed  by  the  court.  The  purchase 
of  the  property  by  the  defendant  appears  to  have  been 
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made  at  its  foil  yalue.  There  is  no  pretense  of  any  fraud  or 
want  of  faameea  in  the  sale,  and  the  prooeeds,  after  defraying 
ezpenaea  and  charges,  were  paid  oyer  by  the  administrator  to 
the  gaardian  of  the  present  plaintiff,  who  receipted  for  the 
money,  in  his  capacity  as  guardian,  to  Beece,  as  administrator. 
Beeoe,  therefore,  was  not  only  recognized  by  the  court,  but  als# 
by  the  guardian  of  the  plaintiff,  as  rightfully  administrator 
Eyen  if  his  authority  could  be  collaterally  drawn  in  question 
by  any  one,  on  account  of  the  apparent  irregularities  in  the  pro- 
ceedings of  the  probate  court  anterior  to  the  order  of  sale  and 
sale  in  this  case,  it  cannot  be  by  the  present  plaintiff,  after  hay- 
ing been  thus  recognised  by  the  act  of  her  guardian  in  receiying 
and  receipting  for  the  proceeds  of  the  sale,  with  a  knowledge 
of  the  character  in  which  he  was  acting  and  of  the  sale,  as 
appears  by  his  receipt.  ICnors  must  be  bound  by  the  lawful 
acts  of  their  guardians,  or  there  would  be  no  security  for  those 
who  hare  to  deal  with  them  in  the  settlement  of  estates. 

In  Chroff  y.  Oroff,  14  Serg.  &  B.  184,  the  supreme  court  of 
Pennsylyania  said:  ''There  is  no  principle  better  settled  than 
that  the  judgment  or  decree  of  a  court  of  competent  jurisdiction 
cannot  be  questioned  in  a  collateral  suit.  *  *  *  To  pay  these 
debts  on  the  petition  of  Thomas  Wenrich,  the  court  ordered  a 
■ale  of  the  lands  of  the  testator,  which  sale  has  been  confirmed 
by  the  orphans'  court.  This  decree  remaining  unreyersed  and 
imappealed  from,  the  district  court  were  asked  by  the  parties  to 
the  decree  to  reyiew  the  proceedings.  To  permit  this  would 
render  uncertain  the  most  solemn  acts  of  a  court  of  justice,  if 
at  any  time  they  would  be  liable  to  an  inyestigation  by  parol 
testimony  in  a  collateral  suit.  When  aggrieyed,  the  parties 
should  appeal  or  reyerse  the  proceedings,  and  in  this  case  it  is 
no  answer  to  say  that  they  were  ruinous,  and  that  the  guardians 
would  not  act.  If  the  guardians  n^lect  or  refuse  to  do  their 
duty,  it  is  a  matter  between  them  and  their  wards,  with  which 
we  haye  nothing  to  do  in  this  suit." 

In  the  case  of  BlourU  y.  Darrach,  lb.  n.,  the  question  was  as  to 
the  suffidenqy  of  a  plea  to  a  bill  in  equity  to  compel  a  guardian 
to  account.  The  plea  stated  that  after  the  death  of  Darrach, 
the  guardian,  of  whose  accounts  the  bill  sought  a  settlement,  his 
executors  filed  in  the  orphans'  court  his  account  as  guardian; 
that  one  of  the  then  guardians  of  the  minor  in  whose  right  the 
suit  was  now  brought  by  her  husband  appeared  before  the 
auditors  to  whom  the  account  had  been  referred  by  the  orphans' 
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eonrt»  eKaxmned  {ha  acooimt  filed  hj  the  esecntors  of  ttie  de- 
oeaaed  guardian,  altered  some  of  the  items,  chaiged  interest  on 
monejB  in  the  hands  of  the  guardian  belonging  to  his  ward;  and 
that  the  aooonnt  thus  examined  and  altered  was  reported  by  the 
auditors  to  the  orphans'  court,  and  by  a  decree  of  that  oouit  was 
allowed  and  confirxned,  which  decree  remained  unappealed  from 
and  unrererBed  on  error.  Ur.  Justice  Washington  said:  "  The 
single  question  arising  upon  the  abore  facts  [stated  more  at  length 
in  his  opinion]  is  whetiber  the  account  of  the  guardianship  of 
James  Darrach,  which  by  the  decree  of  the  orphans'  court  was 
allowed  and  confirmed,  is  conclusiye  or  not,  so  as  to  be  a  bar 
in  the  disooTery  and  relief  sought  to  be  enforced  by  this  will. 
The  general  principles  of  law  in  respect  to  the  conclusiveness  of 
the  judgments  and  decrees  of  the  domestic  tribunals  of  the 
oountry  are  well  settled  and  perfectly  intelligible.  A  judgment 
or  decree  of  a  court  of  competent  jurisdiction,  directly  upon 
the  point,  is  condusive  between  the  same  parties  and  their 
privies  upon  the  same  matter  coming  directly  in  question  in 
another  court  of  concurrent  jurisdiction.  This  rule  is  founded 
upon  considerations  as  well  of  abstract  justice  as  of  public 
policy,  which  forbid  the  litigation  of  any  matter  which  has  been 
once  fairly  determined  by  proper  and  competent  authority  be- 
tween the  same  parties,  or  those  standing  in  the  relation  of  privies 
to  them.  *  *  *  And  so  extensive  and  universal  is  this  prin* 
ciple  that  it  includes  the  judgment  or  determination  of  tribunals 
having  competent  authority  to  decide  whether  they  be  of  record 
or  not."  The  judge  proceeds  to  apply  these  principles  to  the  case, 
and  concludes:  "  It  is  probable  that  in  this  case  the  plaintiff,  in 
right  of  his  wife,  might  be  permitted  in  the  orphans'  court  to  show 
cause  against  the  decree  of  that  court  rendered  during  her  infancy, 
by  showing  specific  errors  in  the  account;  or  that  the  subject 
might  be  re-examined  in  the  supreme  court  by  appeal  or  writ  of 
esror.  As  to  this  matter,  however,  it  would  not  become  me  to 
give  an  opinion.  But  it  is  clear  to  my  mind,  beyond  all  ques* 
tion,  that  the  correctness  of  the  decree  of  the  orphans'  court  can- 
not be  examined  into  by  this  court,  which  can  only  claim  to  exer- 
cise a  concurrent  jurisdiction  to  compel  guardians  to  settle  their 
accounts,  where  ihey  have  not  done  so,  before  some  other  com- 
petent forum."  The  same  principle  has  been  enunciated  by  the 
oft-repeated  decisions  of  this  court:  Ibliver  v.  Hubbdl,  6  Tex. 
166,  and  cases  dted;  Poor  v.  BoyM,  12  Id.  440;  Howard  t. 
BenneU,  18  Id.  809. 
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It  appetn  hf  ilie  zeocxrd  in  iiiis  cmb  that  tke  gwdnm  mui 
oognisaai  of  the  prooeedingB  in  the  pTobate  court  by  the  ad- 
miniBtzator.  By  aooepting  the  porooeeds  of  the  Bale,  he  became 
a  parly  or  pri^y  to  the  proceeding.  By  his  affirmative  action*. 
he  ga^e  it  his  aaaent  and  aeqnieeeenoe.  He  has  not,  nor  haye 
the  plaintifb,  institated  proceedings  to  revise  or  reyezae  the 
judgment  of  the  probate  court  It  remains  the  judgment  of 
that  oourt,  unappealed  from  and  unreyersed,  and  cannot  now 
be  questioned  by  the  plaintiffs,  who  were  thus  privy  to  it,  in 
this  collateral  action. 

It  is  not  pretended  that  any  fraud  or  deception  was  practiced 
upon  the  guardian,  or  that,  if  he  was  uninformed  as  to  the 
rights  of  his  ward,  it  was  in  consequence  of  any  fault  of  the 
defendanl  As  a  bona  fide  purchaser,  under  the  judgment  of  a 
court  of  competent  jurisdiction,  without  fraud  or  wrong,  he 
cannot  be  affected  by  matters  outside  of  the  record  and  judg- 
ment of  the  probate  court,  of  which  he  had  not  notice.  And 
we  think  it  free  from  doubt  that  by  his  purchase,  the  confirma* 
iion  of  the  sale  by  the  probate  court,  and  the  acceptance  of  the 
proceeds  of  the  sale  by  the  guardian  of  the  then  minor,  the 
wife  in  whose  right  the  plaintiffs  sue,  he  acquired  a  good  title 
to  the  property  as  against  the  plaintiflli.  The  judgment  is 
therefore  erroneous,  and  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Beversed  and  remanded. 


MnoB  D  BouHD  sr  Lawvol  Aora  or  his  Oitabbiah:  Rifom  v.  Maaetif^  4S 
Tbk.  196,  citing  tha  prinoipttl  ease.  A  receipt  by  the  wud,  aftar  coming  of 
tge^  of  the  value  of  hi*  property  iold  by  hii  guardian  is  an  affirmance  of  the 
ale,  and  oonetitatea  a  valid  and  binding  contract  if  he  received  the  money 
with  fall  knowledge  of  hie  righte:  8eoU  v.  Fredand,  45  Am.  Dec  310. 

All  Sbabonablb  FanuMPnoNs  abs  Induloxd  in  Favob  or  Ju&ODionov 
of  probate  conrta:  See  fToit&y  v.  Johnmm,  62  Am.  Dec  309,  note  407.  Their 
dedaiona  on  matters  within  their  jnriadiction  are  condasive  nntil  reveraedx 
MerriU  v.  Bainrit,  67  Id.  360;  BaUey  v.  DUwarth,  48  Id.  700}  Pakiier  v. 
OoUey,  47  Id.  41;  Soach  v.  Martm,  27  Id.  746;  Van  Dyht  v.  /oAm,  12  Id. 
76;  BwrdeU  v.  BUtim,  16  Tez.  616,  citing  the  principal  caae. 

JuDOMBms  or  Probats  Goubts  oankot  bs  Collatebaixt  Attaokbd 
for  eiTon  or  defects:  Tucber  v.  jJoitm^  68  Am.  Dec  488,  note  603,  where 
other  cases  are  collected;  Merrill  v.  HaarrU^  67  Id.  369,  note  364.  Mere  irregu- 
larities in  probate  proceedings  do  not  invalidate  them,  if  the  court  acquired 
Juriadiotion:  Oiddiiig9  v.  Steele,  28  Tez.  760,  citing  the  principal  case.  Where 
the  chanctar  of  one  acting  as  administrator  has  been  recognised  by  the  pro- 
bate coort,  his  authority  cannot  be  called  in  question  coUsterally,  for  the 
pnrpoae  of  invalidating  hii  lawful  acts  done  in  due  coarse  of  administratioai 
V.  Ta^hTf  10  Id.  417»  dting  the  principal 
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FBawMFWoro  abs  Induloed  iir  Fatob  of  Pbobati  Fboobsdikgs,  espe- 
dbSlj  when  they  are  ancient:  Baker  v.  Coe,  20  Tex.  437»  citing  the  principal 
oaee.  The  reappointoient  of  an  adminiatrator  will  be  presumed,  for  the  pnipoae 
of  iiutaining  a  tale  made  by  him:  OvU/ord  v.  Love^  49  Id.  738,  citing  the  prin- 
cipal case. 

Thb  fbivgzfal  oabm  n  affbotkd  in  iSfoye  ▼.  McAUitier^  18  Tez.  99.  And 
in  Mad»  ▼.  mU^  46  Id.  SSO,  it  is  said  that  it  would  be  going  farther  than 
tha  preoeding  oases,  naming  the  principal  case,  among  others,  to  hold  thal^ 
without  showing  any  order  evidencing  the  existence  of  an  administration  dw* 
ing  tsn  ysani  it  was  still  a  raUd  subsisting  admimstsatioii. 


OASES 


IN 


8TJPREME  COURT 


OF 

TBBKONTs 


Baokicak  t;.  Wbiobt. 

(Sf  Tanaon,  IST.] 
ID  Aawn  Who  Naoomns  Baim  of  braoziOATnra  Lnivois  n 
KoncB  so  PuvciPAL  of  the  faoi  that  the  third  penoQ  had  •.«  lioenae  ta 
bay  or  hold  the  Uqvon  for  the  porpoae  for  which  they  ^^^f  bought^ 
where  the  agency  ie  general,  and  the  agHit  aamimee  to  eell  to  nich 


ttaarAL  Wao  Batehb  Illwh*  Saim  of  Ihtozioatiko  LiQuosa  sr 
AaBHT,  by  completing  the  iale,  and  daimfag  the  benefit  of  it,  takea  it 
wi&  an  iti  incidenti  of  iUegdity  and  notice  of  that  fact. 

TmNm  OAnroT  Bbootxr  Stititlaxbd  Pbioi  of  InroziQAxnia  LiQuonf 
■old  in  Vvmont,  where  any  portion  of  the  contract  of  «de  ie  tranMcted 
within  that  state;  but  if  be  does  nothing  to  forward  the  illegal  contraot 
witfain  the  atate,  be  may  recorer,  notwitlistanding  be  may  know  of  the 
IDegd  porpoee  to  which  the  article  ia  to  be  put. 

FAnaHn  will  as  AFFBorBuaeiD  to  laau*  DniAirD^  aa  between  that  and 
an  illegal  debt^  wbero  neither  party  directi  or  makeo  any  epeoifio  ap- 
plicatioa  of  the  paymente  before  eoit. 

BooB-ioooiiST.  Dxew,  the  soliciting  agent  in  Vermont  of  the 
plftintiff,  who  mm  a  wholesale  liquor  dealer  in  New  Tork,  ob- 
tained and  forwarded  to  the  plaintiff  three  orders  from  the 
defendant  for  liquom.  The  orders  were  filled  by  the  plaintiff,  and 
the  defendant  reoeiTed  the  liquors,-  and  sold  ttie  same  without  a 
fioense.  The  defendant,  in  addition  to  these  three  orders 
fhxoogh  Drew,  ordered  two  barrelB  of  ram  by  a  letter  sent  directly 
to  the  plaintiff  in  New  York.  The  defendant,  when  he  made 
the  punehaees,  had  no  license  to  sell  liquors,  and  intended  to 

tdl  the  samo  without  a  license,  and  these  facts  were  known  to 

isr 
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DreWy  bat  it  did  not  appear  that  the  plaintiff  had  personal 
knowledge  of  them.  The  defendant  paid  sums  of  money  on  hia 
account  with  the  plaintiff,  at  various  times,  but  without  making 
any  direction  as  to  their  application,  the  sums  amounting  to 
more  than  the  price  of  the  two  bonds  of  rum,  but  less  than  the 
first  order  filled.  The  plaintiff  intended  to  apply  the  payments 
on  the  first  bill,  according  to  his  custom.  JTudgment  was 
rendered  for  the  defendant  upon  the  foregoing  facts,  and  the 
plaintiff  eocoepted. 

B.  H.  SniaUey  and  H.  8.  Boyce^  for  the  plaintiff. 

H.  B.  Bearddey  and  J.  8.  Burt^  for  the  defendants. 

By  Court,  Bbdvdeld,  O.  J.  1.  The  first  question  made  in 
this  case  is  in  regard  to  the  plaintiff's  right  to  recover  for  the 
liquor,  the  sale  of  which  was  negotiated  through  the  plaintiff's 
agent  Drew.  Drew  was  the  plaintiff's  agent  for  the  purpose 
of  soliciting  sales  in  this  state.  His  agency  seems  to  have  been 
general  upon  the  subject,  and  not  limited  to  such  persons  as 
had  license  to  sell;  and  he  seems  perfectly  ready  to  contract  or 
forward  orders  from  persons  having  no  license.  Notice  to  the 
agent  is  notice  to  the  principal  in  that  particular  transaction. 
And  when  the  agency  seems  to  be  general,  and  the  agent 
assumes  to  sell  to  persons  who  have  no  power  or  right  to  bay  or 
hold  liquors  for  that  purpose,  it  must  be  oonsiderBd  that  his 
agency  extended  to  soliciting  sales  of  that  character;  while  if 
the  principal  ratifies  the  act  of  the  agent  by  completing  the  sale, 
and  claiming  the  benefit  of  it,  he  takes  it  with  all  its  incidents 
of  illegality,  and  notice  of  that  fact. 

The  acts  of  the  agent,  then,  becoming  those  of  the  plaintiff,  he 
is  implicated  in  whatever  is  done  within  the  state,  as  if  he  had 
done  it  himself.  And  if  one  participates  in  an  illegal  sale,  any 
portion  of  which  is  transacted  within  the  state,  he  becomes, 
through  such  participation,  a  partaker  in  the  illegality,  and  the 
law  will  not  aid  him  in  the  recovery  of  the  stipalated  price. 
But  if  the  vendor  does  nothing,  either  by  himself  or  his  agent, 
to  forward  the  iUegal  contract  within  the  state,  he  may  recover, 
notwithstanding  he  may  know  the  illegal  purpose  to  which  the 
article  is  to  be  put  in  another  jurisdiction.  But  St  he  transaet 
any  portion  of  the  contract  within  the  state,  he  cannot  secure 
himself  and  evade  our  law  by  going  into  a  foreign  jurisdifitioii 
ttf  eonsommate  the  sale.  Tbia  is  virtually  deci<3ed,  aad  the 
rsMKWiw  given  more  at  length  than  would  be  pro}per  to  repeat 
here»  in  IkrriU  v.  BarOett,  21  Yt  184.    The  authorities  are  there 
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cited  in  detail,  and  show  nuMrt  eondnsiTelj  tbat  saoh  bas  been 
the  role  of  the  English  law  upon  this  subject  for  nearlj  a  oen- 
tnxj.  The  role  was  applied  to  a  case  in  Chittenden  county  at 
the  last  term  of  this  court,  where  the  facts  were  almost  identica] 
with  the  present. 

2.  In  regard  to  the  charge  for  two  barrels  of  rum,  ordered  bj 
the  defendant  himself  through  the  mail,  and  deliyered  in  New 
York,  the  plaintiff  is  undoubtedly  entitled  to  recover,  unless  the 
payments  made  subsequent  to  that  time,  and  amounting  to  more 
than  sufficient  to  pay  this  chaxge,  are  to  be  applied  in  payment 
of  this  legal  portion  of  the  claim  in  preference  to  the  illegal 
portion. 

And  neither  parly  having  directed  or  made  any  specific  appli* 
cation  of  the  payments  before  suit,  the  law  will  now  make  such 
application  as  it  deems  most  reasonable  and  just.  And  it  seems 
to  be  perfectly  well  settled  that  in  a  case  like  the  present  the 
payments  are  first  to  be  applied  to  the  extinguishment  of  that 
portion  of  the  account  which  constitutes  a  legal  debt  on  the 
part  of  the  defendant.  This  identical  question  was  decided  by 
this  court  in  Wood  t.  Barney,  2  Yt.  869,  in  an  elaborate  opinion 
by  Prentiss,  J.,  where  he  says:  "  It  was  said  by  Abbott,  C.  J., 
in  the  case  of  Wright  v.  Laing^  8  Bam.  &  Oress.  165,  that  when 
a  person  has  two  demands,  one  recognized  by  law,  the  other 
«rising  on  a  matter  forbidden  by  law,  and  the  debtor  makes  a 
payment  which  is  not  specifically  appropriated  by  either  parfy 
mi  the  time  of  the  payment,  the  law  will  afterwards  appropriate 
it  to  the  demand  which  it  acknowledges,  and  not  to  the  demand 
which  it  prohibits."  The  same  rule  is  again  distinctly  reoog- 
niaed  in  Bancroft  t.  Dumaa^  21  Yt  456.  It  seems  impossible  to 
distiiigQish  this  case  from  either  of  those. 

The  judgment  is  therefore  affirmed. 


Tbm  PBoroiPAL  OASB  IB  voLLOWXD  in  Boctnum  T.  ifiiMey,  81  Yt.  660,  a 
mm  with  the  nine  party  pUlntifl^  and  on  a  aimilar  atftte  of  iMti. 

NoTun  TO  AoBfT  WHBi  NoRCB  TO  PjuoiciPAX.:  See  Doe  ex  dem.  JU^tuUU 
T.  IngermO^  4t)  Am.  Dea  67;  Roee  y.  HaueUm,  69  Id.  231;  Weieaer  v.  Demmm^ 
91  Id.  731,  Ami  notes  to  theee  CMee.  In  the  note  io  Bemi  qf  Pitidmrgh  t. 
WkHekemd,  35  Id.  188^  the  qoettwm  of  notioe  toagenti  of  oarpomtione —noHoe 
to  the  ompeiaUoai  is  dfaoniiied. 

PaoraiPAi.  iUTDnmro  ComnAcr  sr  GL4Ziam  BmnDRTt  See  McDowell  ▼. 
Wwyxwi,  27  Am.  Dee.  338;  Peitn^Uxmia  etc.  Steam  Naio.  Co,  v.  Damdridge, 
23  Id.  643;  DttpaUh  lAney.  BdUmy  Mfg.  Co.,  37  Id.  203;  BrftuU  v,  Moore, 
16 Id.  30;  WkUey,  DaMmm,  63  Id.  699. 

VmiMia  ouTBOT  Baoorxa  B'npirL4TKD  Pbiob  or  iKTOxnuTive  Liqvom 
«ld  in  Yennont^  where  any  portion  of  the  ooatraot  of  «de  ie 
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within  that  state;  Imt  if  he  doee  nothing  to  forward  the  illegal  contract 
within  the  state,  he  may  recover,  notwithstanding  he  may  know  of  the  illegal 
purpose  to  which  the  article  is  to  be  pnt:  Bcidbman  v.  Muaaey^  81  Vt.  560^ 
following  the  principal  case.  See  also  the  principal  case  cited  in  Jomn  t. 
Hardf  32  Id.  490,  on  the  point  that  if  one  sells  liqnor  in  violation  ol  the 
statnte  he  is  preclnded  from  recovering  the  price.  And  see,  on  this  latter 
points  AdamB  v.  HadoeUy  59  Am.  ]>eo.  870.  But  where  the  liqnors  are  sold 
and  delivared  in  a  state  where  saoh  traffic  is  prohibited  by  law,  the  vendor 
may  reoo^er  the  price,  even  thoii|^  he  had  resson  toand  did  believe  that  they 
would  be  taken  to  another  state  and  there  sold  in  violation  of  law:  HiU  v. 
Bpear^  50  N.  H.  279. 

AmJouiTioK  or  PAnaons  oavHOT  bi  Madi  to  Illegal  Claims  Note  to 
Bntdy  v.  JETtO;  18  Am.  Deo.  608.  The  principal  esse  is  cited  to  this  effect  in 
HaU  v.  CUmaU^  41  N.  H.  169.  As  to  application  of  payments  in  genend, 
see  JPvAiom  v.  Rtuadk  42  Am.  ]>eo.  478,  and  note  referring  to  prior 
Parii  V.  Ingram,  55  Id.  158. 


Probate  Goubt  v.  SrRONa. 

[27  Tmunn,  70SL] 
GVABDIAV'S    BOITD    GlYSV    TO  PbOBATB    JuBOI    BT    KaKB    IS    IH    LbOAL 

BrtBOT  QmoiAL  Bond  to  Pbobats  Court,  when  the  snbject-mattsf 
relates  to  the  probate  court,  and  to  what  Ib  purely  of  an  official  character, 
and  the  §olvendtun  is  "  to  the  said  judge  or  his  successor  in  said  office.*' 
Ovabdian'b  Bond  is  Valid  and  Binding,  although  its  Conditions  abb 
NOT  Aooo&DiNG  TO  BxQUiREMBNTS  07  STATUTE,  if  It  providcs  in  general 
terms  for  the  falthfol  execution  and  dischaige  of  the  office  of  guardian, 
according  to  law. 

Dbbt  on  a  guardian's  bond.  The  writ  issued  against  both 
Webster,  the  principal,  and  Strong,  the  surety.  A  non  ed  inven- 
ius  was  returned  as  to  Webster,  but  Strong  demurred  to  the 
declaration,  because  of  the  insufficiency  of  the  dedaxation  itself. 
Further  facts  appear  in  the  opinion.  The  demurrer  was  ovaiy 
ruled,  and  the  defendant  excepted. 

Slevens  and  Edaon,  for  the  defendant. 
O.  Marringkm,  for  the  plaintiif. 

By  Oourt,  Bbhhxxt,  J.  This  is  an  action  upon  a  guardianTs 
bond;  and  as  to  Webster,  the  principal,  there  was  a  rum  est 
invenius  returned  upon  the  writ,  so  that  the  action  proceeds 
against  Strong  alone.  It  is  claimed  that  the  dedaxation  is  insuf- 
ficient, and  one  reason  assigned  is,  that  the  bond  in  question  is 
not  a  bond  to  the  probate  court.  If  not,  the  dedaxation  is  bad. 
It  is  giyen  to  Jod  Allen,  judge  of  probate  for  the  district  of 
Chrnnd  Isle,  and  the  eoIiMiufum  is  to  the  said  judge  or  his  aoo- 
V  in  said  office. 
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We  thixdc  the  intention  cannot  be  mistaken,  and  that  this  was 
designed  to  be  an  official  bond,  and  not  a  bond  to  Judge  Allen 
as  an  individual.  The  subject-matter  of  the  bond  relates  to  the 
court  of  probate,  and  to  what  is  purely  of  an  official  character, 
and  the  solvendum  is  to  the  said  judge  and  his  suooeesors.  This 
shows  clearly  the  intention  to  make  it  an  official  bond,  and 
though  inartificially  drawn,  still  in  legal  effect  it  becomes  a 
bond  to  the  probate  court:  The  Master  etc.  o/Sustiex  and  Sidney 
CoOege  y.  Davenport^  1  Wils.  184.  In  that  case  the  bond  was 
to  Dr.  Crayen,  fellows,  and  scholars,  etc.,  solvendwrn  to  the  mas- 
ter, fellows,  and  scholars.  It  was  claimed  that  this  was  a 
bond  to  Dr.  Crayen,  the  master,  individually;  but  the  court  said 
that  though  the  bond  was  to  Dr.  Oraven,  etc.,  yet  the  tolvendum 
to  the  master,  fellows,  and  scholars  made  it  a  bond  to  them, 
in  their  corporate  capacity. 

It  is  said  the  bond  is  void,  the  conditions  not  being  ac- 
cording to  the  requirements  of  the  statute.  But  we  think 
there  is  no  good  foundation  for  this  objection.  The  conditions 
do  not  require  anything  illegaly  or  in  fact  anything  which  the 
statute  does  not  authorize,  and  if  they  require  less,  this  would 
be  a  poor  reason  why  the  obligors  should  not  be  bound  to  the 
extent  of  the  conditions. 

The  first  provision  is  that  the  guardian  shall  well,  truly,  and 
faithfully  execute  and  discharge  the  office  of  guardian  in  all 
parts  thereof,  according  to  the  rules  and  directions  of  the  law 
in  such  case  made  and  provided.  It  would  seem  thatas  the  law 
makes  it  the  duty  of  the  guardian  to  return  a  true  inventory  of 
all  the  property  of  the  ward  to  the  court  of  probate  within  a 
given  time,  as  well  as  to  manage  and  dispose  of  all  such  prop- 
erty according  to  law,  and  for  the  best  interest  of  the  wards, 
that  a  failure  to  comply  with  those  duties,  in  either  particular, 
would  beabreachof  this  provision  in  the  condition  of  the  bond. 
The  condition  of  the  bond,  then,  requires  that  the  guardian 
shall  account  for  the  sales  of  all  such  real  estate  as  he  may  have 
from  the  probate  court  to  sell,  and  to  render  a  true  ac- 


count of  his  guardianship  when  thereunto  required,  and  pay 
over  what  shall  be  found  in  his  hands  upon  the  settlement  of 
his  account  in  the  probate  office,  when  the  wards  shall  become 
of  age,  or  at  such  time  as  the  probate  court  shall  order.  It  is 
dear  that  this  bond  obliges  the  guardian  to  account  for  all  the 
|«opegly  belonging  to  his  wards,  and  pay  over  the  same,  as  he 
shall  be  required  by  law,  or  the  order  of  the  judge  of  probate. 
HHfhoaithis  he  cannot  discharge  the  duties  of  the  office  of 
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gnatdian  in  all  parts^thereof  •aoooiding  to-tbe-rnleB  aad  direc- 
tions of  Hbe  Ikw. 

No  question  seema  to  haTe  been  raised  in  the  oonnly  ooort, 
or  at  least  none  is  saved  by  this  bill  of  exceptions,  in  relation  to 
the  assessment  of  damages,  and  none  ia  raised  in  argoment. 

We  think  the  declaration  snfficient,  and  the  judgment  ^f-  the 
oonnty  oonrt  is  affirmed. 

Yaubot  or  QvAXDiAm'  Bonds  ur  GxraaAi*:  Se»^  AsnfMW^  Jhttoti^  40 
Am.  Beo.  81j  Paimer  t.  OoHey,  47  Id.  41. 


FbBBIB  V.  MOSHEB. 

[37  TxBlCOKr,  318.] 

lioEiTT  ov  Iftum  pAsns  vo  Baoh  ov  Two  Obaktkebv  and  OaAimiK  n 

nDBBXfOBS  LlABUB  ON  CoyBNANTS  TO  OnS  GrANTSS  TO  BZTBNT  GVhY  of 

the  other  moiety  of  the  estate  conveyed,  where  separate  deeds  of  the 
■une  pieoe  of  land  are  executed  and  delivered  to  the  grantees  at  the  same 
time,  and  neither  was  aware  of  the  conveyance  to  the  other,  and  both  Hm 
deeds  were  left  for  record  at  the  same  time. 
Patmbnis  bt  GRANToa  TO  GaANm  on  Aaoomm  ov  BBBAGsn  or  Cots> 
NANT9  ABB  Admisseblb  IN  MiriGATiON  OP  Damaqbs,  uider  a  plea  by  the 
gxaator  that  he  has  kept  and  performed  his  covenants. 

AssuxpsiT  on  a  promissory  note.  The  defendant  pleaded  in 
oi3B9et  a  breach  of  the  oorenantB  in  a  deed  from  the  plaintiff  to 
the  defendant.  It  appeared  that  four  acres  of  the  land  pur- 
ported to  bare  been  couTeyed  had  been  a  part  of  the  dower  set 
out  to  Martha  Ferris,  as  the  widow  of  Robinson  Ferris,  who 
was  the  father  of  the  plaintiff  and  fiye  other  children,  among 
whom  was  Daniel  W.  Ferris.  The  plaintiff  had  purchased  the 
interest  in  the  reyersion  of  all  the  heirs  except  Daniel  W.  Fer- 
ris, and  had  also  purchased  of  the  widow  her  estate  in  dower, 
giving  her  a  bond  for  her  support  during  life.  It  was  arranged 
between  the  plaintiff,  the  defendant,  and  Martha  Ferris  that 
this  bond  should  be  talcen  up,  and  a  similar  one  should  be  given 
by  the  defendant.  A  reoonyeyanoe  of  the  life  estate  in  the  four 
acres  was  made  by  the  plaintiff  to  Martha  Ferris,  and  this  land 
was  also  embraced  in  the  description  of  a  pieoe  of  land  which 
the  plaintiff  conveyed  to  the  defendant.  Both  of  these  deeds 
were  handed  to  the  town  derk  for  record  at  the  same  tune.  No 
evidence  was  given  that  either  party  was  aware  that  the  land  in 
question  was  conveyed  in  the  deed  to  the  otilier.  The  jury  were 
instrooted  that  if  they  should  find  that  both  of  the  deeds  were 
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delirered  at  fhe  same  time,  and  the  defendant  was  ignorant  that 
the  plaintiff  was  conyeying  to  Martha  Ferris  any  interest  in  the 
premises,  then  neither  deed  would  have  priority  over  the  other, 
and  each  grantee  would  hold  against  the  other  one  half  of  the 
life  estate,  and  in  that  case  the  plaintiff  would  be  liable  upon 
his  coyenant  only  to  the  extent  of  one  half  of  such  life  estate 
and  the  interest  of  Daniel  W.  Ferris  in  the  reyersion.  The  de- 
fendant excepted  to  this  instruction.  The  defendant  also  had 
excepted  to  eyidence  on  behalf  of  the  plaintiff  of  payments  made 
by  him  on  accoimt  of  the  breaches  of  the  coyenants  in  the  deed« 
after  it  was  found  that  they  had  been  broken,  on  the  ground 
that  there  was  no  replication  to  which  it  was  applicable,  the 
plaintiff  haying  only  replied  that  he  had  kept  and  performed  his 
coyenants.     There  was  a  yerdict  for  the  plaintiff. 

H.  B.  Beardsley  and  WiUiam  W.  WhUe,  for  the  defendant 
'   G.  Harrington^  for  the  plaintiff. 

By  Court,  Bshuxit,  J.  The  questions  of  law  made  in  this  case 
arise  on  the  defendant's  declaration  in  offset.  We  see  no  ob- 
jection to  the  charge  of  the  court,  in  relation  to  what  must  be 
the  effect  of  the  deeds  of  the  plaintiff  to  the  defendant,  and  to 
Martha  Ferris,  in  case  the  jury  should  find  that  both  deeds  were 
delivered  at  one  and  the  same  time,  and  the  defendant  was  then 
ignorant  that  the  plaintiff  was  conyeying  to  the  said  ICartlia 
Ferris  her  life  estate  or  any  interest  in  the  four  acres. 

The  case  in  its  facts  is  a  noyel  one,  and  I  am  not  aware  of  an 
adjudication  upon  the  precise  point;  but  it  seems  to  me  much 
more  reasonable  to  hold  that  each  shall  have  a  moiety,  as  against 
the  other,  than  that  either  shall  hold  the  whole  against  the  other. 
If  one  is  to  take  the  whole,  which  shall  it  be?  No  reason  can  be 
assigned  why  it  should  be  the  one  instead  of  the  other.  One  ot 
the  other  of  these  results  must  follow;  and  it  seems  that  in  its 
effect  the  legal  transaction  must  be  the  same,  so  far  as  a  con- 
veyance of  title  is  concerned,  as  if  the  plaintiff  had  given  but  one 
deed  running  to  both  the  defendant  and  Marfcha  Ferris.  The 
two  deeds  took  effect  at  the  same  time,  though  they  cannot  be 
regarded  as  parcels  of  one  entire  contract;  and  as  the  whole  title 
passed  from  the  plaintiff  at  the  same  instant  of  time,  we  think 
it  passed  under  the  effect  of  the  two  deeds,  that  is,  a  moiety  to 
each  grantee.  As  the  necessaiy  result,  the  defendant  was  en- 
titled to  damages  on  the  coyenants  in  his  deed  to  the  extent  of 
one  half  the  value  of  the  life  estate  of  Martha  Ferris,  and  to  the 

extent  of  Daniel  W.  Ferris's  interest  in  the  four  acres,  which,  aa 
Am.  I>m.  Voi^  lxv— la 
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I  understand  it,  was  equal  to  one  sixfh  in  the  reversion.  This 
was  the  rule  given  to  the  jury  by  the  county  oourt. 

We  think  the  payments  made  on  account  of  the  breaches  of 
the  covenants  in  the  deed  were  properly  admitted  in  mitigation 
of  damages.  No  doubt  if  payment  is  relied  upon  as  a  bar  to  an 
action  for  damages  for  a  breach  of  covenant,  it  must  come  in  by 
wav  of  a  special  plea;  but  in  making  up  the  damages^  it  would  be 
extraordinary  if  these  payments  could  not  be  considered.  In 
Morris  v.  Phelps,  5  Johns.  54  [4  Am.  Dec.  823],  it  is  indeed  said 
that  the  rights  of  the  parties  must  be  determined  according  to 
the  existence  and  extent  of  those  rights  when  the  action  is  com- 
menced. But  in  regard  to  the  extent  of  damages,  we  apprehend 
in  many  cases  they  may  be  enlarged  beyond  what  they  existed 
when  the  action  was  brought,  and  in  other  cases  may  be  reduced. 
It  is  of  eveiy-day  occurrence  in  actions  of  assumpid  to  admit 
on  trial,  upon  the  general  issue,  payments  made  pending  the 
luit,  to  be  proved  in  reduction  of  damages.  The  rule  should  be 
(he  same  in  a  case  of  this  description. 

The  judgment  of  the  county  oourt  is  affirmed. 

Tbx  psknoipal  QAsm  18  oiTBD,  appAMiitly  with  approvml,  in  2  HflUard  •• 
EmI  Property,  485. 


PbiOE  V.   FUBMAK. 


[37  VSBMOMT,  968.] 

CoNTBACTs  or  Ikfants  Relatiko  to  PisaoNAL  Pbopkbtt  mat  bi  Ayou>c» 
imder  age,  and  immediately,  if  not  for  neoeaiariet;  and  it  is  immaterial 
whether  the  contracts  were  advantageous  to  them  or  not. 

Inpant  MAY  RioovEB  Back  Whatxvkb  Hb  has  Paid  ob  Dbuvbbxd  oa 
GoNTBACT  Which  Hb  Avoms;  but  he  most  swrender  the  oonsiden^ 
tion  and  return  what  he  has  received,  except  where  he  has  lost,  sold,  or 
destroyed  it  daring  his  minority. 

EviDBNCB  OF  Dkpbbciatioii  IK  Valub  OP  Pbopbbtt  Rstuhnbd  bt  Inpamt 
IS  Inapmissoblb,  either  for  the  purpose  of  defeating  a  recovery,  or  for 
the  purpose  of  reducing  the  damages,  in  an  action  by  him  for  the  cos* 
sideration  upon  his  disaffirmance  of  the  contract. 

Tboveb  for  a  harness  and  a  five-dollar  bill.  The  plaintiff,  a 
minor,  gave  the  defendant  a  harness  and  a  five-dollar  bill  for  a 
mare,  which,  after  keeping  several  weeks,  he  offered  to  return 
to  the  defendant,  demanding  the  harness  and  the  bill,  and  on 
the  defendant's  refusal  to  deliver  either  or  to  take  back  the 
mare,  the  plaintiff  turned  the  mare  out  in  the  highway.  The 
defendant  offered  to  prove  that  the  trade  was  in  evexy  rs> 
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spect  lair,  and  veiy  adTantageoiiB  to  the  plaintiif,  and  that 
when  fhe  phdntiff  retained  the  mare  she  was  much  reduced 
in  flesh  and  injured  from  hard  driving  and  roogh  treatment  faj 
the  phdntiff,  and  was,  in  consequence,  worth  much  less  than  at 
the  time  of  the  trade.  This  eyidence  was  excluded  bj  the  court, 
and  judgment  rendered  for  the  return  of  the  harness  only. 
Exceptions  by  the  defendant. 

A.  A.  Nicholson^  for  the  defendant. 

Edgerton  and  Alien,  for  the  plaintiff. 

By  Court,  Isham,  J.  The  plaintiff  has  brought  this  action  of 
trover  to  reooyer  the  value  of  a  one-horse  harness  and  five  dol« 
lars  in  current  money,  which  was  given  by  him,  then  and  still 
a  minor,  to  the  defendant  in  exchange  for  a  mare.  The  plaint- 
iff has  offered  to  return  the  property  he  received,  and  has  dis- 
affirmed the  contract,  and  has  now  brought  this  action  to 
recover  the  value  of  the  property  which  he  gave  on  that  ex- 
change. The  county  court  allowed  a  recoveiy  for  the  harness, 
but  disallowed  the  five  dollars  in  money.  No  exception  having 
been  taken  by  the  plaintiff  for  that  matter,  the  case  now  rests 
upon  the  right  of  the  plaintiff  to  recover  for  the  harness. 

As  a  gencffal  rule,  all  contracts  of  an  infant,  whether  executed 
or  executory,  if  not  for  necessaries,  may  be  avoided  by  him 
unless  he  has  ratified  them  after  arriving  at  full  age:  JbeU  v. 
Warren,  4  Yt.  149.  The  purchase  of  this  horse  was  not  a  con- 
tract for  necessaries,  and  it  is  one  of  that  character  which  may 
be  avoided  by  the  infant.  It  is  immaterial  whether  the  contract 
was  advantageous  for  the  plaintiff  or  not;  it  is  his  privilege  to 
rescind  it,  and  in  that  event  it  cannot  be  enforced.  In  cases  of 
sales  of  land,  it  has  been  held  that  an  infant  may  enter  under 
age,  and  hold  and  take  the  profits,  but  cannot  conclusively 
avoid  a  conveyance  till  he  is  of  age:  Stafford  v.  Boof,  9  Oow. 
626;  Bool  v.  Mix,  17  Wend.  120  [31  Am.  Dec.  285].  But  con- 
tracts relating  to  personal  property  may  be  avoided  under  age 
and  immediately,  and  in  many,  if  not  in  most,  cases  must  be 
exercised  during  that  period  in  order  to  afford  the  infant  that 
protection  which  it  has  been  the  policy  of  the  law  to  create  in 
his  behalf:  Stafford  v.  Boqf,  supra;  Shipman  v.  Horton,  17  Oonn. 
481;  WiUis  v.  Twatnbly,  13  Mass.  204;  Tucker  v.  Moreland,  1 
Am.  Lead.  Cas.  259.  '*  This  right  of  the  infant  to  avoid  his 
contracts  is  an  absolute  and  paramount  right,  superior  to  aU 
equities  of  other  persons,  and  may  therefore  be  exercised  against 
lona  fide  purchasers  from  the  grantee,  and  that  avoidance  ma^ 
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be  by  any  aoi  ekuly  demanBtiaiting  a  rammoiation  of  the  con- 
tract:" Veni  T.  Odffood,  19  Pick.  572;  Ikidker  v.  MortUmd^  supra. 

The  conflequencee  restiltiiig  from  an  avoidanoe  of  such  a  con- 
tract depend  upon  the  circmnstanoea  of  each  particular  case. 
On  executory  contracts^  if  the  action  is  brought  against  the  in- 
fant, he  may  interpose  his  nonage  as  a  defense,  and  no  lecoT- 
eiy  can  be  had  against  him,  whether  the  action  be  in  <U8ump9U, 
or  in  case  in  form  ex  delicto:  MorrUX  t.  Aden,  19  Yt.  505;  Jen- 
ninga  v.  RandaU,  8  T.  B.  835.  But  if  the  contract  is  executed, 
and  the  action  is  brought  by  the  infant  to  recoyer  back  the 
amount  which  he  has  paid,  or  the  properiy  which  he  has 
delivered,  more  difficulties  arise. 

In  the  case  of  Holmes  v.  Blogg,  8  Taunt.  508,  it  was  held  that 
where  an  infant  had  paid  money  as  a  premium  for  a  lease,  and 
enjoyed  the  same  for  a  short  period  during  his  infancy,  but 
avoided  it  after  he  became  of  age,  he  could  not  recover  the  sum 
so  paid.  Upon  the  authority  of  (hat  case  were  decided  the  cases 
of  McCoy  V.  Huffman,  8  Cow.  84,  and  Weeks  v.  LeighUm,  5  N.  EL 
343.  But  in  Medbwry  v.  Wairous,  7  Hill,  110,  the  case  of  McCoy 
V.  Huffman,  supra,  is  expressly  overruled,  and  the  case  of  Holmes 
V.  Blogg,  supra,  has  been  virtually  overruled  by  the  case  of  Corpe 
V.  Overton,  10  Bing.  252.  The  doctrine  is  now  well  settled  by  the 
authorities  that  when  a  contract  is  avoided  by  an  infant  he  may 
recover  back  whatever  he  has  paid  or  delivered  on  it.  If  ser- 
vices have  been  rendered,  he  may  recover  in  quxmtum  meruit  the 
value  that  his  services  have  been  upon  the  whole  state  of  the 
case;  if  money  or  property  has  been  paid  or  delivered,  it  can 
equally  be  recovered:  Moses  v.  Stevens,  2  Pick.  832;  Vent  v. 
Osgood,  supra;  Voorhees  v.  Wait,  15  N.  J.  L.  343;  Judkins 
V.  Walker,  17  Me.  38;  Whiiemarsh  v.  Hall,  3  Denio,  375.  But 
in  all  such  cases,  as  a  general  rule,  if  the  infant  rescinds  the 
contract  and  avoids  his  liability  upon  it,  he  must  surrender  the 
consideration  and  return  what  he  has  received,  for  it  would  be 
unjust  to  permit  him  to  recover  back  what  he  has  paid  or  de- 
livered, and  at  the  same  time  permit  him  to  retain  the  fruits  of 
the  contract  which  he  has  received:  Tqft  v.  Pike,  14  Yt.  405  [39 
Am.  Dec.  228];  Walker  v.  F^rHn,  4  Id.  523;  Weed  v.  Bedbe,  21 
Id.  495;  HiUyer  v.  BenneU,  3  Edw.  Ch.  222;  Kiichen  v.  Lee,  11 
Paige,  107  [42  Am.  Dec.  101].  This  rule,  however,  is  subject  to 
an  important  qualification.  A  distinction  is  to  be  observed  be- 
tween the  case  of  an  infant  in  possession  of  such  property  after 
age»  and  when  he  has  lost,  sold,  or  destroyed  the  property  dur- 
ing his  minority.    In  the  former  case,  if  he  has  put  the  prop* 


FebL  1855.]  PBRac  v.  FuBXAir.  19T 

eriy  out  of  his  power,  he  has  ratified  the  contract  and  rendered 
it  obligatoiy  upon  him;  in  the  latter  caaa,  the  property  is  to  be 
restored  if  it  be  in  his  poflBMskm  and  control.  If  the  property 
is  not  in  his  hands  nor  under  his  control,  tiiat  obligation  cicwmib. 
To  say  that  an  infant  cannot  recover  back  his  property,  which 
he  has  parted  with  nnder  such  circumstances,  because  by  his  in- 
discretion he  has  spent,  consumed,  or  injured  that  which  he  re- 
ceived, would  be  making  his  want  of  discretion  the  means  of 
binding  him  to  all  his  improvidant  cantmcta,  and  deprive  him 
of  that  protection  which  the  law  designed  to  secure  to  hira. 
The  authorities,  we  think,  fully  sustain  this  qualification  of  that 
rule:  FUts  v.  EaR,  9  N.  H.  441;  Bobbins  v.  IkUon,  10  Id.  562; 
Boody  V.  McKenney,  23  Me.  617,  525,  626;  Tucker  v.  Moreland, 
1  Am.  Lead.  Gas.  260. 

On  these  genenJ  principles,  the  plaintiff  can  sustain  this  action 
to  recoTer  the  value  of  this  harness,  as  there  was  an  offer  to  fo* 
torn  the  property  which  was  in  his  possession  and  under  his 
control;  and  this  right  is  unaffected  by  the  ciroomstance  that 
the  more  was  not  in  as  good  condition,  or  of  the  value,  that  it 
was  when  received  hy  him.  The  evidence,  therefore,  showing 
that  the  mare  had  depreciated  in  value  while  in  the  plaintiff's 
hands  was  inadmissible  for  the  purpose  of  defeating  a  recoveiy 
in  this  action,  or  iot  the  purpose  of  reducing  the  damages.  The 
infant  is  no  more  liable  for  the  use  than  he  would  be  for  the 
purchase  of  the  mare,  particularly  as  there  is  nothing  in  the  case 
showing  that  he  was  personally  benefited  by  it,  or  that  in  any 
point  of  view  it  could  be  deemed  neosssaries  for  which  he  would 
be  liable. 

The  judgment  of  the  county  court  is  aiBrmed. 


Ikpakt  mat  DiSAiviaai,  cmroa  Aox,  CScwtbact  BxLAXiife  to  Psasoviii 
PaoPBXTT:  Farr  v.  Svmner,  36  Am.  Dea  327;  Carr  v.  dough,  50  Id.  34$; 
aod  see  Orace  v.  Hale,  36  Id.  206.  Hie  general  prineiple  is,  that  an  infant 
■hall  be  boand  by  no  contract  except  for  necessaries,  and  that  all  other  con- 
tracts aare  voidable  or  eonfimmble  by  him  at  his  election,  and  the  law  makes- 
no  distinetasn  betnraen  conffcnets  exeenied  and  tbose  net  a«acmtgd,  as  to  their 
beiog  Toidafale:  Person  v.  CAose,  37  Vt.  648,  640t  citii^  the  principal  case  ta 
this  point,  and  to  the  point  that  when  a  contract  is  avoided  by  an  infant  he 
may  recover  back  whatever  be  has  paid  or  delivered  on  it. 

Imvast's  Inability  to  Rbstobb  CoirsiDERATiOK  on  DiaAFFisMiifo  Con- 
IBAOT:  See  Mammmff  v.  Joknaonf  02  Am.  Dec.  738,  and  note  discussing  the 
qnertien  and  esnunssiting  mpao  the  priac^ial  case;  aee  also  Oarr  v.  Okmgk,  50 
Id.845. 
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Smith  v.  Potteb. 

[37  TSBMOMT.  804.] 

Widow  ot  Ovi  Who,  whili  Lnmio,  was  Intuuhrid  iv  Gohtbotbbst, 
n  CoMF«TmT  Wimns  aa  to  all  matten  in  regard  to  any  tranaaction 
aifeeting  bar  deoeaaed  hnabaod'a  intereata,  nnleaa  her  teatimony  involvea 
the  diKsloaara  of  mattara  of  oonfidenoe  between  heraelf  and  hnaband, 
or  afleoti  hia  chaiaotar. 

Pabol  TnTiMONT  ov  Attobnxt  at  Law  is  Inoompbtxht  to  Pbotb  Stat- 
TJTE  Law  of  Anothxr  Stats,  ezoept  in  regard  to  depoaitiona. 

AUTHOBIZKD  StATUTB-BOOK  Of  STATB  IS  OsDIlf  ABILY  SUTFIOKNT  TO  PrOYB 

Statdtb;  bat  a  awom  copy  of  the  atatate  compared  with  the  record  in 
the  office  of  the  aeoretary  of  atate  ia  the  very  beat  evidence. 
AwABD  IS  Fatallt  Dsfbotiyb  if  hot  Full  and  Final  ufon  All  Hav- 
tebs  Submxttxd. 

AjBSUMPsrr  on  an  award,  for  use  and  oooapation,  goods  sold, 
money  paid,  eto.  The  plaintiff  leased  to  the  defendant  and  one 
Simeon  Dunson,  since  deceased,  a  lot  of  land,  together  with  a 
dwelling-house,  an  office,  and  other  buildings  thereon,  in  New 
York.  The  lessees  agreed  to  pay  fifty  dollars,  to  repair  and 
make  new  fences  and  gates,  to  repair  the  bam,  to  paint  the 
house,  office,  etc.,  and  not  to  occupy  the  office  except  by  their 
own  families.  It  was  also  agreed  that  if  by  the  laws  of  New 
York  the  landlord  was  liable,  as  between  himself  and  the  ten- 
ant, to  pay  the  taxes,  when  there  was  no  agreement  in  respect 
thereto,  that  the  lessees  should  be  allowed  the  amount  of  taxes 
paid  by  them  towards  the  rent.  The  lessees  failed  to  perform 
their  part  of  the  agreement  as  to  repairs  and  painting',  and  sub- 
let the  office.  The  plaintiff  presented  to  the  lessees  a  bill  of 
claims  against  them  for  failure  on  their  part  to  carry  out  the 
agreement,  and  it  was  submitted  to  one  Isaac  W.  Thompson  for 
arbitration,  who  reported  as  follows:  ''I  award  ten  doHars  for 
deficiency  in  not  repairing  simply,  having  no  reference  to  the 
painting,  except  the  mere  painting  the  back  steps;  as  to  paint- 
ing I  cannot  decide.  I.  W.  Thompson."  ''As  to  the  lease  ex- 
cluding occupation  of  office  I  can  only  say  if  it  has  been  occu- 
pied by  others  it  is  only  right  that  the  rent  should  be  allowed 
according  to  the  season,  at  say  two  dollars  per  month.  I.  W. 
Thompson."  Dunson  died  after  the  making  of  the  award  and 
before  the  commencement  of  the  suit.  The  plaintiff  offered  in 
evidence  the  deposition  of  Dunson's  widow,  which  was  excluded 
on  the  ground  that  she  was  an  incompetent  witness.  The  court, 
against  the  objections  of  the  plaintiff,  admitted  the  testimony 
of  an  attorney  at  law  of  New  York  to  prove  the  statute  of  that 
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■tftte  as  to  the  liability  for  taxes  as  between  landlord  and  tenant 
Among  other  things,  the  court  chaiged  the  jury  that  the  award 
was  invalid,  and  no  action  conld  be  maintained  npon  it. 

Edgerton  and  AUen^  for  the  plaintiff. 

J.  B,  Bromley  and  F.  PaUer^  for  the  defendant. 

By  Ck>iirt,  BsDnsLD,  0.  J.  1.  A  question  is  made  in  regard 
to  the  competency  of  the  testimony  of  the  widow  of  one,  while 
Hying,  interested  as  a  party  to  the  controTersy.  The  statute 
has  now  remoTed  all  objections  arising  from  interest  merely, 
whether  as  a  party  or  otherwise.  But  the  English  courts 
have  held,  under  a  similar  statute,  that  the  wife  is  not  thereby 
rendered  competent  to  testify,  where  the  husband  is  a  party  and 
still  liiing.  And  this  court  have  adopted  the  same  view  in  Man- 
ehester  y.  Jtart^hesier,  24  Yt.  649.  But  where  the  husband  has 
deceased,  it  has  long  been  settled  that  the  widow  may  testify  to 
matters  of  her  own  knowledge,  and  indeed  to  all  matters  in 
r^;ard  to  any  transaction  affecting  her  husband's  interest,  unless 
it  involye  the  disclosure  of  matters  of  confidence  between  the 
husband  and  wife,  or  to  transactions  affecting  the  character  of 
the  husband,  unless  she  is  herself  interested  in  fayor  of  the 
testimony  giyen.  This  was  expressly  decided  in  Edgell  y.  Ben- 
netl,  7  Id.  534.  And  this  was  before  the  rule  of  the  English 
courts,  and  has  long  been  practiced  upon,  in  this  state,  at  the 
jury  trials.  The  statute  baying  remoyed  all  objections  on  ac- 
count of  interest,  it  becomes  an  inquiry,  merely,  whether  the 
testimony  is  objectionable  as  containing  matters  of  confidence,  or 
tending  to  discredit  the  husband.  The  deposition  in  question 
does  not  seem  to  be  of  this  character,  and  if  relevant  to  the 
issue,  was,  we  think,  admissible.  The  claim  was  upon  the 
award,  and  also  for  use  and  occupation,  and  inyolyed  an  inquiry 
as  to  the  rent,  the  repairs,  and  yarious  other  matters,  in  regard 
to  most  of  which  the  widow's  deposition  contained  testimony, 
and  must  haye  been  releyant  and  important;  we  think,  there- 
fore, that  the  rejection  was  error. 

2.  In  regard  to  the  requisite  testimony  to  proye  the  statutes 
of  one  of  the  American  states,  we  are  not  aware  of  any  such 
relaxation  as  is  claimed,  except  in  regard  to  depositions.  In 
regard  to  the  power  of  certain  officers  to  take  depositions  in 
other  states,  and  perhaps  the  form  of  taking,  it  has  sometimes 
been  the  practice  to  inquire  of  witnesses.  But  the  rule  finally 
established  on  the  subject  is,  that  the  fact  of  their  being  taken 
is  prima  facie  evidence  of  the  power  of  the  officer  to  take.    And 
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in  praotice  yeiy  few  depositions  are  now  taken  except  in  ova 
own  form.  And  where  they  are  taken  professedly  aooording  to 
the  form  of  the  place  where  taken,  it  is  not  zequiied  to  prDduce 
a  copy  of  the  statute  of  that  state,  ordinarily,  perhaps. 

Bat  we  have  not  known  this  rtile  extended  to  the  proof  of  the 
statute  of  another  state,  affiBcting  the  merits  of  the  trial  before 
the  jury.  In  these  cases  legal  proof  is  required.  The  most 
satisfactory  eyidence,  undoubtedly,  is  an  authentication  accord- 
ing to  the  act  of  congress.  But  in  practice,  less  evidence  has 
been  receiyed.  A  sworn  copy  compared  with  the  record  of  the 
statute  in  the  secretary  of  state's  office  is  always  the  very  best 
evidence.  So,  too,  the  authorized  statute-book  of  the  state  is 
ordinarily  sufficient.  This  mode  of  proof  of  American  statutes 
is  held  sufficient  in  the  king's  bench  in  Canada.  But  it  is  said 
they  ordinarily  ask  to  keep  the  statute-book,  after  it  is  verified, 
as  part  of  the  files  in  the  case. 

8.  The  award  seems  to  us  fatally  defective.  The  arbitrator 
did  not  make  a  full  and  final  award  upon  all  the  matters  submit- 
ted to  him.  And  if  any  defect  is  fatal  to  an  award  of  arbitrators, 
it  is  this.  The  authorities  are  uniform  in  regard  to  it.  The 
award  does  not  come  within  the  submission.  For  non  constat 
that  the  party  against  whom  the  award  is  would  have  submitted 
the  part  awarded  upon  without  the  other.  It  is  not  certain  the 
Bame  or  a  similar  award,  or  one  for  the  same  jMurfy,  would  be 
made  if  all  the  matters  submitted  had  been  passed  upon. 

Judgment  reversed,  and  case  remanded. 


Widow,  when  Ck>MPBTENT  Wmncsa  as  to  Transactioiib  AFFiomio 
Husband's  Intsrbsts:  See  Babcoek  ▼.  Booths  38  Am.  Deo.  678,  and  note. 
In  case  of  divoroe:  See  Dtcherman  v.  Cfnu/u^  63  Id.  41,  and  note.  The  prin- 
eipal  oaae  is  cited  in  Crook  ▼.  Henry^  26  Wia.  673,  to  the  point  that,  after  a 
divorce,  the  fonher  wife  is  a  competent  witness  in  replevin  by  the  husband 
against  a  third  person,  to  show  that  she  was  aathorized  by  the  plaintiff  to 
sell,  and  did  sell,  the  property  in  dispute. 

Statutes  of  Sister  State  oannot  be  Proved  by  Pabol:  Xee  v.  MaHhewB^ 
44  Am.  Dec  498;  Emery  v.  Berry,  61  Id.  622;  nor  by  d^xMition  of  witness: 
LaUereU  v.  Cook,  63  Id.  428. 

Statutes  of  Another  State  or  Gountrt  may  be  Proved  bt  Statute- 
book,  printed  by  authority,  or  by  authenticated  oopiea  of  the  statntes:  Owen 
V.  Boyle,  32  Am.  Dec.  143;  Lapice  ▼.  Smith,  33  Id.  666;  PhUUpB  v.  Gregg,  36 
Id.  168;  Clarke  v.  Bank  qf  Misiisaippi,  62  Id.  248;  Emery  v.  Berry,  61  Id. 
622;  and  see  the  notes  to  these  oases,  referring  to  prior  deciriooa  in  this^Moriea. 

Award  must  be  Final:  Oox  v.  Jogger,  14  Am.  Dec  622;  OogMU  v.  iTon!. 
26  Id.  148. 
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SVAXE  V.  MOBTON. 

BflUBKUl  IS  AOIOBUBLX  OF  AOBBmBNT    JUCTWHWI    I>BRHttA»«8    TO  PBO» 

OfOiui  Mmnr  by  me^BB  of  forged  paper  from  banks,  without  raferenee 
to  any  partiealar  one,  in  an  indictment  against  sereral  persons  for  for- 
gery upon  a  bank  check. 

Ta  SfrnxAiir  IiroicyntsirT  tob  Fososbt^  It  mxtst  be  Bbovoht  within  Stat- 
ms.  The  mnhing  or  altering  of  an  inatrtiment  not  named  in  the  statute 
k  indietable  as  a  miademeaaor  a*  common  law,  bat  not  punishable  by 
aentenoe  to  the  state  prison,  aeoording  to  the  statute  against  forgery. 

iHTOcnmnr  is  not  Opbn  to  Objbotiov  of  Dupligitt,  in  alleging  that  the 
defendant  forged,  and  canaed  to  be  forged,  and  aided  in  forging;  these 
nets  are  not  only  the  same  offense,  under  the  statute,  but  are  in  legal 
contemplation  the  same  act. 

BoTK  Cbbox  mat  bb  Dbsobibbd  ab  Obdbr  fob  Monbt,  ob  as  Bill  of 
EzoHANOB,  in  an  indietment  for  forgery. 

Fatal  Vabianob  does  hot  Exist  BvrwBBif  Allboatidn  in  Indictment 
FOR  Forgery,  to  the  effect  that  an  order  was  drawn  upon  the  "  presi- 
dent, directors,  and  company  of  the  Bank  of  VergenneSf^and  proof 
that  the  order  was  drawn  upon  the  "Bank  of  Vergennee,"  unless  the  in- 
stornment  is  described  as  importing  the  words  of  the  allegation  upon  its 


Allegation  that  Order  was  Drawn  on  Corporation  bt  Different 
Name  from  Name  of  Inoorporation  u  Unnecessary  in  an  indict- 
ment for  forgery,  where  the  instrument  is  set  forth  in  hoc  perba, 

hmoBBoaaufT  on  Bank  Check  bt  Letter,  that  It  is  Good  for  Certain 
Amoitnt,  is  Correctlt  Charoed  in  an  indictment  for  forgery,  as  an 
acceptance  of  the  order. 

Obneral  Usage  in  Particular  Bubiness  nbbd  nbvxr  be  Alleged  in 
Plbadino. 

Bank  Tellbr's  Authority  to  Accept  Checks  mat  be  Shown  itpon  Trial, 
without  the  necessity  of  an  averment  of  authority  in  an  indictment  for 
forging  such  an  acceptance. 

Womassi  of  Acceptance  of  Bank  Check  is  Boinn>  by  his  Own  Reprb- 
sbntatidn,  and  is  estopped  from  denying  the  authority  of  the  teller, 
whose  name  is  forged,  to  make  such  an  aeceptance. 

iRDionixinr  for  forgexy,  against  James  Morton,  Samuel  Bee- 
croft,  Charles  Saxton,  and  William  Mentzer.  The  first  count 
alleged  that  James  Morton,  on  a  certain  day,  and  at  a  certain 
place, ''  on  a  certain  paper  writing  purporting  to  be  a  bank  check, 
which  said  paper  writing  is  as  follows,  that  is  to  say:  'No.  — . 
Yergennes,  June  29, 1854.  Bank  of  Yergennes,  psy  to  self  or 
bearer  twenly-nine  hundred  dollars.  |2,900»  John  Qill' — 
did  wittingly,  falsely,  deceitfully,  and  feloniously  make,  forge, 
and  counterfeit,  and  wittingly,  falsely,  deceitfully,  and  feloni- 
ooaly  did  cause  to  be  falsely  made,  forged,  and  counterfeited, 
and  wittin^y,  falsely,  'deodtfnUy,  and  feloniously  did  aid  and 
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assist  in  the  false,  deceiifnl,  and  felonious  makings  forging, 
and  counterfeiting  an  accountable. receipt  for  money,  which  said 
false,  forged,  and  counterfeited  accountable  receipt  for  money 
is  as  follows,  that  is  to  say:  *  Good  for  twenty-nine  hundred 
dollars.  H.  0.  Horton,  teller,'  with  intent  to  defraud,"  etc. , 
and  alleging  that  Beecroft,  otherwise  called  John  Gill,  Saxton, 
and  Mentzer,  did  aid,  abet,  and  procure  the  said  Morton  to  com- 
mit the  said  felony.  The  second  count  described  the  check  as  a 
bill  of  exchange,  and  the  indorsement  of  the  teller  as  an  accept- 
ance. The  third  count  described  the  check  and  indorsement  as 
a ''  paper  writLog,  purporting  to  be  an  evidence  of  debt,  issued 
by  the  president,  directors,  and  company  of  the  Bank  of  Yer- 
gennes."  The  fifth  count  described  the  indorsement  as  a  "  cer- 
tificate and  cTidence  of  debt."  The  sixth  count  described  both 
the  check  and  indorsement  as  a  ''  writing  obligatoiy."  The 
fourth  count  alleged  that  the  said  James  Morton  did  wittingly, 
falsely,  etc.,  make,  forge,  etc.,  "a  certain  other  paper  writing, 
purporting  to  be  an  order  for  money,  together  with  a  certain 
false  and  forged  acceptance  written  thereon,  drawn  upon  the 
president,  directors,  and  company  of  the  Bank  of  Yergennes, 
a  banking  corporation  duly  organized  and  established  by  aud 
under  the  authority  and  laws  of  this  state;  which  said  false, 
forged,  and  counterfeited  order  and  acceptance  are  and  were  as 
follows,"  etc.  A  nolle  prosequi  was  entered  as  to  Mentzer.  The 
other  respondents  severally  demurred,  but  the  demurrer  was 
overruled,  and  the  indictment  adjudged  sufficient.  The  re- 
spondents, being  again  arraigned,  severally  pleaded  not  guilty. 
The  attorney  for  the  state  offered  evidence  on  the  trial  to  show 
that  the  bank,  whose  corporate  name  was  "The  President, 
Directors,  and  Company  of  the  Bank  of  Yergennes,"  was  at  the 
time  of  the  forgery  doing  business  in  this  state;  and  that  H.  C. 
Horton  was  teller  of  the  bank,  but  the  indorsement  purporting 
to  have  been  signed  by  him  was  not  in  fact  so  signed.  The 
state's  attorney  also  offered  evidence,  against  the  objections  of 
the  respondents,  to  show  that  previous  to  presenting  the  check, 
there  was  an  agreement  between  the  respondents  to  procure  the 
money  from  banks  by  forged  paper,  without  reference  to^my  par- 
ticular bank.    Exceptions  by  the  respondents. 

E.  Edgerton  and  C.  B.  HarringUm^  for  the  reBpondents. 
M.  O.  Everts,  for  the  prosecution. 

By  Court,  Bedvield,  C.  J.    1.  The  testimony  of  the  agree- 
ment  between  the  defendants  to  procure  money  by  means  of 
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foxged  pftper  from  banlcB,  without  reference  to  any 
one,  was  competent  for  the  purpose  of  implicating  each  defend- 
ant in  the  acts  of  the  others  in  carrying  forward  the  common 
design.  Such  evidence  tended  to  show  such  concert  among  the 
respondents  as  to  implicate  the  whole,  not  only  in  the  acts,  but 
the  declarations  of  all  the  others,  with  reference  to  and  in  pur- 
suit of  the  common  object  of  the  conspira^^  or  concert. 

2.  There  can  be  no  doubt  the  indictment  must  fail  as  to  the 
accessaries  if  it  does  as  to  the  principal,  for  the  one  charge  is 
made  in  terms  dependent  upon  the  other.  There  can  be  no 
doubt  that  many,  and  probably  a  majority,  of  the  counts  are 
fatally  defectiye.  To  sustain  an  indictment  for  forgery,  it  must 
bo  brought  within  the  statute.  The  making  or  altering  of  an 
instrument  not  named  in  the  statute  has  been  held  indictable 
as  a  misdemeanor  at  common  law,  but  not  punishable  by  sen- 
tence to  state  prison  according  to  the  statute  against  forgery: 
Slate  Y.  McLerariy  1  Aik.  311.  And  without  much  examination, 
I  should  entertain  no  doubt  that  the  counts,  where  it  is  attempted 
to  count  upon  this  instrument  as  a  writing  obligatory,  or  as  a 
certificate,  are  clearly  bad;  the  one  probably  haying  reference  to 
sealed  instruments,  and  the  other  to  such  certificates  only  as 
are  made  eyidence  in  courts  of  justice.  It  does  not  seem  to  me 
yery  probable  that  this  writing  is  what  the  statute  intends  by 
an  accountable  receipt. 

But  it  seems  to  us  that  some  of  these  counts  are  sufficient  to 
withstand  all  reasonable  severily  of  construction.  The  objection 
of  duplicity  is  at  first  view  rather  plausible.  But  on  looking  at 
the  subject,  the  fogging,  procuring,  or  causing  to  be  forged, 
and  aiding  in  forging,  are  not  only  the  same  offense,  under  the 
statute,  but  are  in  legal  contemplation  the  same  act.  And  the 
English  precedents  in  the  case  of  Fontleroy,  one  of  the  most 
noted  cases  in  the  history  of  crime,  and  which  would  have  been 
broken  down  if  it  were  possible  it  should  have  been  done,  show 
that  it  is  the  practice  there  to  set  forth  the  offense  in  this  man- 
ner, and  we  think  there  is  no  duplicity. 

The  fourth  count,  in  which  the  respondent  Morton  is  charged 
with  forging  the  writing  itself  under  the  denomination  of  an 
order  for  money,  together  with  the  acceptance  of  it  by  the  bank, 
seems  about  as  difficult  to  dispose  of  as  any  of  them.  There 
can  be  no  manner  of  doubt,  upon  the  English  cases  referred  to 
in  the  argument,  that  this  writing  may  properly  enough  be  de- 
scribed in  an  indictment  as  an  order  for  money.  And  it  being 
alleged  to  be  drawn  upon  the  president,  directors,  and  company 
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of  the  Bank  of  YezgeniiflBis  no  bM  vaiianee,  unless  the  instm* 
ntient  is  deseribed  as  importing  that  upon  its  face.  And  tbeie 
seems  no  necessity  of  alleging  that  the  order  was  drawn  npon 
the  corporation  bj  a  name  diflbrent  from  their  name  of  inoor- 
poration,  where  Ihe  instmment  is  set  forth  in  hoc  verba,  as  it 
must  be  in  charging  forgery.  For  then  it  appears  upon  the  face 
of  the  indictment  that  it  was  drawn  in  another  name  as  cer- 
tainly as  if  averred  in  terms.  This  is  expressly  so  laid  down  in 
8  Oh.  Orim.  L.  1040.  "  When  the  tenor  of  a  covenant  is  set 
forth,  the  purport  must  necessarily  appear:"  Bex  v.  OUchrist,  2 
Leach  Or.  Oas.  660.  And  the  common  allegation  in  declarations, 
and  which  is  found  in  indictments  for  forgery  even,  that  the 
prisoner  drew  a  bill  upon  one  person  by  a  different  name,  or 
on  a  bank,  omitting  part  of  the  name,  as  in  this  case,  is  never 
necessary  where  the  very  words  of  the  bill  are  set  forth,  which 
makes  it  as  obvious  as  any  averment  can.  It  may  have  been  an 
oversight,  that  the  respondents  are  found  guilty  of  forging  the 
order  itself,  as  from  the  identity  of  the  names  of  one  of  the 
respondents  and  the  drawer  of  the  order  there  is,  perhaps,  do 
moral  doubt  the  order  was  genuine.  But  this  is  not  such  a 
legal  certainty  as  will  justify  us  in  disregarding  the  verdict  of 
the  jury,  and  the  record  of  the  county  court.  And  it  would 
seem,  too,  that  the  indorsement  is  correctly  charged  in  this  count 
as  an  acceptance  of  the  order.  No  particular  form  of  words  is 
necessary  to  constitute  an  acceptance  of  a  bill  or  order.  This 
form  is  as  significant  as  any,  and  is  coming  to  be  quite  common 
in  practice.  In  regard  to  the  right  of  the  teller  of  a  bank  to 
miJce  such  acceptance,  it  depends,  of  course,  upon  the  manner 
of  doing  business  in  such  and  similar  institutions,  and  if  suck 
is  the  general  rule  in  such  institutions,  it  becomes  like  a  matter 
of  law;  and  if  of  such  notoriety  as  to  have  come  to  the  knowl- 
edge of  the  judges,  it  is  to  be  given  to  the  jury  from  the  mouth 
of  the  court.  But  if  not  of  such  general  notoriety,  it  is  then  to 
be  shown  to  the  jury  by  the  testimony  of  those  conversant  with 
the  subject.  It  is  like  general  usage  in  a  particular  business, 
which  is  to  be  proved  until  it  becomes  of  sufficient  notoriety  to 
be  declared  by  the  judge.  But  such  general  usage,  in  particular 
business,  need  never  be  alleged  in  pleading,  more  than  are  the 
rules  of  law  applicable  to  the  case.  If  this  order  were  certified 
good,  and  an  acceptance  is  nothing  more,  by  the  cashier  of  the 
bank,  it  would  be  recognized  as  an  admitted  rule  of  law  thai 
such  officer  had  authority  to  write  such  acceptances,  and  thereby 
to  bind  the  bank.    And  a  teller  is  but  the  agent  and  assistaat 
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of  the  caahier,  and  fheir  offices  and  dntieeaie  so  nearly  identical 
that  we  do  not  deem  it  necessaiy  to  allele  that  be  had  anthoritj 
to  bind  the  hank.  If  his  general  duties  bj  the  common  course 
of  businesB  in  such  institutions  pertained  to  a  different  depart- 
ment, and  he  was  only  authorized  to  bind  this  bank  by  the 
particular  usage  of  this  bank,  the  avennent  of  his  authority 
might  be  needful  to  the  sufficiency  of  the  indictment,  as  upon 
its  face  the  presumption  would,  in  such  case,  be  against  his 
authority  without  the  averment.  But  we  think  now  the  pre- 
sumption is  in  favor  of  the  authority.  And  in  the  absence  of 
all  presumption,  when  the  authority  depends  upon  the  general 
usage  of  the  business,  it  may  be  shown  upon  trial  without  the 
necessily  of  an  averment.  This  seems  to  be  supported  by  the 
authorities. 

Itis  certainly  not  common  to  set  forthin  indictments  for  forgery 
of  bills  and  acceptances,  purporting  to  be  issued  by  the  officers  of 
corporations  or  the  agents  of  natural  peraons,  that  such  officera 
or  agents  had  authority  to  do  such  acts.  If  it  be  necessary  to 
make  such  averments,  it  is  equally  necessary  to  prove  them;  and 
it  would  certainly  be  a  very  remarkable  line  of  defense  in  such 
case  on  trial  before  the  jury  that  the  officer  represented  upon 
the  forged  instrument  as  having  done  a  certain  act  had  no 
authority  to  do  such  act.  It  may  be  safe,  we  think,  to  affirm 
that  the  person  forging  the  instrument  should  be  bound  by  his 
own  representation  upon  that  subject,  and  if  not,  that  a  forger 
who  is  skillful  enough  to  be  formidable  will  make  no  mistakes  in 
the  point  of  authority  of  the  officer.  This  would  be  a  safe  and 
just  presumption  to  make  against  one  shown  to  have  forged  such 
a  paper.  It  is  like  the  rule  by  which  the  acceptor  of  a  bill  is 
precluded  from  denying  the  genuineness  or  authority  of  the  bill 
itself.  I  certainly  recollect  no  case  where  the  person  putting 
off  a  forged  instrument  purporting  to  be  executed  by  an  agent 
was  allowed  to  defeat  the  prosecution  by  showing  want  of 
authority  in  the  peraon  represented  as  agent  upon  the  forged 
paper.     He  is  estopped  by  the  representation. 

We  have  no  doubt  this  paper  might,  consistently  with  the  de- 
cided cases,  be  fairly  described  in  an  indictment  as  a  bill  of  ex- 
change, as  in  the  second  count.  But  if  one  of  the  counts  is 
sufficient,  we  need  spend  no  time  upon  the  othera. 

Judgment  that  respondents  take  nothing  by  their  exceptions. 

FoRQERT. — See  the  qnestiona  ooooeming  this  orime  diicnfMad  in  the  exten- 
rive  note  to  Arnold  v.  Cost^  22  Am.  Deo.  206,  in  whioh  writingn  which  art 
Um  snbject  of  forgery  are  ooiisidored« 
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iNDioncBKT  Cbaboiho  Pkbson  with  FoBamo,  Gauszno  to  bb  Fobobd, 
AND  Assismro  ik  Fobobbt,  Chabobs  oblt  SnroLB  OvrsirsB,  where  a 
■totate  provides  a  poniahment  for  forging,  caneing  to  be  forged,  or  aaristing 
in  the  forgery  of  inatrnmente:  Commonwealth  ▼.  (Juriis,  9  Allen,  270,  citing 
the  principal  case;  see  also  the  principal  case  cited  in  Byrne  ▼.  State,  12  Wia. 
626,  on  the  proposition  in  a  general  form. 

Indiotmebt  fob  Fobgbbt,  how  should  Dbsgbibb  Ikstbumbbt:  See 
State  y.  Street^  1  Am.  Dec.  589;  Commonwealth  v.  Bailey^  2  Id.  3,  and  note; 
StaU  V.  Parhtr,  6  Id.  735;  PwpU  v.  Kingeley,  14  Id.  520;  State  v.  Potte,  17 
Id.  449;  Hes$  ▼.  State,  22  Id.  767;  PerHne  y.  Commonwealth,  56  LL  123. 

Matbbial  Vabiabob,  whbb  dobs  not  Exist  bbtwbbn  Ibdiotmbbt  lom 
FoBOBBT  AND  Pboof:  StoU  ▼.  /ofiei,  36  Am.  Dea  257. 


Jones  v.  Westbbn  Yebmont  Railboad  Gompant. 


[97  ▼■BMOUT,  8M.] 
GOBPOBATION  18    LlABLB  FOB    TOBTS  OF  AOBNTS  WITHIN  AFPABBNT    SoOPI 

OF  THBiB  Authobitt,  or  in  the  porsnit  of  the  general  purpose  of  the 

charter. 
Building  Railboad  Tback  so  as  to  Contbibutb  to  Otbbb  Pubfosbs  n 

withix  Chabteb  Powbbs  of  a  lailroad  company,  if  the  primary  object 

was  for  railroad  purposes. 
Railboad  Gompant  is  Liablb  fob  Mannbb  of  Constbucting  Embank- 

MBNT,  if  the  mode -of  coostmotion  is  fairly  within  the  charter  powers  of 

the  company. 

OOBPOBATION  is  LiABLB  TO  iNTBBnTBD    PABTIBB  WBBN  DbPABTUBS  FBOM 

Chabtbb  Powebs  IS  Slight  and  Inoidbntal,  and  not  snch  as  to  give 
notice  of  itself. 
Consent  to  Suffeb  Land  to  be  Otbbflowbd  in  Conbbqubnoe  ov  Build- 
ing Railboad  Ebibankmbnt  is  not  Waivbb  of  the  right  to  damages 
for  defective  constmction. 

Trfspass  od  tbe  case  for  the  unskillful  and  careless  building  of 
a  railroad  embankment.  One  Phineas  L.  Robinson  owned  a  mill 
on  Paran  creek,  supplied  with  water  by  a  canal  from  a  dam  and 
resenroir  some  distance  above  the  mill,  and  the  plaintiffs  owned 
dams  and  mills  on  the  same  creek  below.  The  defendants  located 
their  railroad  track  crossing  the  creek  between  Robinson's  mill 
and  dam,  and  had  determined  on  crossing  the  creek  by  means  of 
an  embankment  about  tweniy  feet  higher  than  the  intervale,  with 
a  stone  culvert  underneath,  and  proposed  to  destroy  Robinson's 
reservoir  in  making  the  road.  Robinson  and  the  defendant  agreed 
that  instead  of  paying  for  the  reservoir  the  embankment  should 
be  built  solid  so  as  to  hold  the  water,  and  form  a  reservoir  sereral 
feet  higher  than  Robinson's  cacBl,  the  water  above  that  to  run  off 
through  a  waste  wear  in  the  bank,  and  the  embankment  to  fur- 
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nish  a  reaeryoir  to  supply  Bobinson's  mill  with  water.    This 
change  in  the  mode  of  oonstruction  was  to  be  made  on  condition 
that  the  land  to  be  flowed  hj  the  new  reeeryoir  should  be  fur- 
nished to  the  company  free  of  cost,  and  that  if  the  new  mode  of 
construction  should  cost  more  than  the  old  mode,  then  the 
difference  should  be  applied  to  the  payment  of  other  damages 
awarded  to  Bobinson.     Welling,  the  plaintiff  in  one  of  these 
suits,  was  the  owner  of  the  land  to  be  flowed  by  the  construction 
of  this  new  reservoir,  and  believing  that  he  would  be  benefited, 
agreed  to  seU  forty  acres  of  land  at  thirty  dollars  per  acre,  and 
if  the  work  was  done,  to  deduct  ten  dollars  per  acre  from  the 
price.     The  defendants'  engineer,   with  the  approval  of  the 
defendants'  directors,  then  made  the  change  in  the  mode  of  con- 
struction of  the  embankment,  and  began  the  work,  but  left  the 
company's  employ,  and  the  work  was  finished  under  the  super- 
intendence of  Bobinson,  who  had  in  the  mean  time  become  a 
director  of  the  company.    When  the  work  was  done.  Welling 
made  the  deed,  and  received  eight  hundred  doUars  for  the  land. 
The  embankment  was  not  constructed  with  ordinary  prudence, 
and  was  so  insecure  that  it  was  washed  away,  and  property  of 
the  plaintiffs  below  was  greatly  injured.     All  of  the  plaintiffs 
knew  of  the  change  in  the  mode  of  construction,  and  saw  the 
work  as  it  progressed,  and  made  no  objection  to  the  plan  adopted, 
but  did  strongly  object  to  the  manner  in  which  the  work  was 
executed,  and  the  insufficiency  of  the  dam.     The  cases  were  all 
referred  by  consent  to  the  same  referees,  who  reported  the  dam- 
ages occasioned  to  each  plaintiff,  together  with  the  foregoing  facts. 
The  court  accepted  the  reports,  and  judgment  was  rendered  for 
the  plaintiffs  accordingly.    Exceptions  by  the  defendants. 

H,  Canfield^  for  the  defendants. 

Bobinson  and  Sibley,  J.  L.  Stark,  D.  BoberU,  and  N.  B.  Matt, 
for  the  plaintiffs. 

By  Court,  Bedfzbld,  0.  J.  The  important  question  in  these 
cases  respects  the  authority  of  the  corporation  under  their 
charter.  It  does  not  seem  to  be  questioned  that  such  a  cor- 
poration is  liable  for  torts  even,  when  committed  by  their  agents 
within  the  apparent  scope  of  their  authority,  or  in  the  pursuit 
of  the  general  purpose  of  the  charter.  In  other  words,  when 
the  departure  from  the  charter  powers  is  not  such  as  to  be  notice 
to  all  that  the  agent  is  departing  from  the  proper  work  of  the 
eoipoiation,  they  are  liable  for  such  acts  of  their  agent. 

To  apply  this  reasoning  to  the  present  caseSy  if  this  truie- 
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action  is  fairly  to  be  regarded  as  the  building  of  a  mill-dam  ox 
resenroir  for  the  oonvenienoe  of  the  water-power  there  in  use, 
and  the  laying  the  track  of  the  railroad  upon  the  erection,  as 
something  incidental  merely  to  the  general  puipose  of  the  erec- 
tion, then  undoubtedly  the  corporation  is  not  liable. 

But  if  the  erection  is  primarily  for  the  purpose  of  making  a 
track  for  the  railroad,  and  the  advantage  to  mill-owners,  by 
m.eans  of  preserving  the  water  for  future  use,  a  mere  incident, 
And  dependent  only  upon  slight  and  not  expensive  departures, 
from  the  ordinary  mode  of  constructing  such  erections,  for  the 
benefit  of  the  railroad  merely,  we  think  the  defendants  are  lia- 
ble. It  would  seem  from  the  report  of  the  referees  that  the 
expense  was  not  thereby  increased  to  the  company,  so  that  no 
question  arises  on  that  ground.  It  appears  to  have  been  a 
necessary  erection  for  the  building  of  the  road,  so  that  no  one 
who  might  have  deemed  himself  thereby  endangered  could 
have  hindered  the  defendants  in  making  the  erection;  or  prob- 
ably have  obtained  any  legal  process  of  stay,  by  means  of  in« 
junction;  so  that  the  erection  would  seem  prima  facie  within 
the  charter  powers  given  to  the  defendants.  It  does  not  then 
occur  to  us  how  the  defendants  can  escape  liability,  unless  it  be 
either  upon  the  ground  of  the  motive,  or  the  mode  of  making 
the  structure. 

1.  As  to  the  mode  of  making  their  road-bed,  it  must  be  con- 
sidered, we  think,  that  the  railroads  in  this  state  certainly  have 
a  very  great  and  almost  unlimited  latitude.  The  restrictions 
upon  them,  either  in  their  charters  or  by  the  general  laws  of 
the  state,  are  very  few  and  very  general.  It  would  seem,  there- 
fore, that  this  latitude  of  authority,  as  to  the  mode  of  making 
erections  and  excavations  for  their  road-bed,  should  cany  a 
corresponding  extension  of  obligation.  And  if  so,  there  is  no 
doubt  the  mode  of  construction  is  one  which  comes  within  the 
fair  and  reasonable  extent  of  the  powers  of  the  corporation, 
and  one  which  they  had  the  right  to  adopt,  and  that  they  are 
liable  for  the  manner  of  completing  the  structure. 

In  regard  to  all  the  plahitiffs  but  Welling,  they  had  no 
privity  whatever  in  the  transaction,  and  no  implied  assent  can 
be  claimed  on  their  part.  If  this  embankment  had  been  con- 
structed with  a  culvert  too  small  or  insufficientiy  built,  and  the 
damage  had  resulted  from  such  faulty  construction,  there  could 
be  no  doubt  of  .the  right  of  the  plaintiffs  to  recover,  upon  gen- 
eral principles.  And  it  seems  to  us  it  can  make  no  difference 
that  the  agents  of  the  corporation  deemed  it  expedient  and  safe 
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to  btiild  it  with  a  waste  wear  instead  of  a  cttlrert.  No  one,  we 
suppose,  would  come  to  any  such  conclusion  had  it  not  been 
for  the  motive  and  purpose  of  the  departure  from  the  ordinary 
mode  of  construction. 

2.  And  the  motive,  purpose,  or  object  of  this  mode  of  build* 
ing  the  embankment,  so  far  as  it  proposed  merely  to  restore  the 
then  existing  reservoir  to  its  former  usefulness,  and  not  to  im- 
prove it  so  as  thereby  to  gain  an  advantage  to  defendants  hj 
lessening  land  damages  in  a  mode  not  poiuted  out  in  the  char- 
ter  or  general  statutes,  no  one  would  contend  was  not  strictly 
allowable.  Indeed,  to  that  extent  it  was  one  of  the  prescribed 
duties  of  the  corporation  in  passing  streams,  and  equally  in 
passing  ponds  or  reservoirs,  as  we  judge.  The  difficulty,  then, 
seems  to  arise  from  the  attempt  to  unite  the  embankment  with 
the  reservoir,  so  as  thereby  to  produce  a  positive  improvement 
to  the  water-power. 

And  it  must  be  confessed  that  this  part  of  the  ease  is  one 
which  requires  to  be  reviewed  with  some  caution.  But  it  seems 
to  us  a  question  chiefly  between  the  stockholders  and  the  cor- 
poration. So  far  as  the  agents  for  constructing  the  road-bed 
departed  from  the  main  object  in  hand,  they  wore,  of  course, 
assuming  responsibilities  not  imposed  by  the  charter,  and  not 
necessaiy  to  the  accomplishment  of  the  purpose  of  its  creation ; 
and  such  departure  is  always  liable  to  enhance  the  losses  in  a 
ratio  altogether  beyond  the  profits  thereby  arising,  aud  so  to 
prove  a  source  of  ultimate  loss  to  the  corporators.  Upon  this 
ground,  very  probably,  the  corporation  might  have  interfered 
hy  way  of  injunction. 

But  where  the  departure  is  slight  and  incidental  merely,  and 
not  such  as  to  give  notice  to  those  interested  that  such  agents 
are  departing  from  the  appropriate  business  of  the  corporation, 
it  is  just  and  reasonable  that  the  corporation  should  be  held 
liable,  at  all  events  to  strangers,  and  so  equally  in  a  more  essen- 
tial departure,  unless  they  take  steps  to  arrest  the  work  in 
limine.  And  this  is  chiefly  upon  the  ground  that  the  corpora- 
tors have  acquiesced  in  suph  construction  of  the  charter  powers, 
and  that  they  should  therefore  be  bound  by  it.  But  in  regard 
to  strangers,  who  have  neither  the  means  of  knowing,  or  the 
right  to  interfere  in  every  case  of  departure  from  the  strict 
charter  powers,  the  case  is  different.  In  such  case  the  corpora- 
tion is  liable  unless  the  departure  is  marked  and  obvious,  and 
sufficient  to  justify  resistance  to  the  progress  of  the  work  is 
some  way,  even  on  tiie  part  of  strangerB, 
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This  does  not  seem  to  have  been  such  a  departure,  and  we 
think  the  defendants  liable  for  the  defects  in  the  work,  and  the 
consequent  damages  to  the  plaintiffs.  And  it  does  not  seem  to 
us  that  the  case  of  Welling  is  to  be  distinguished  in  principle 
from  the  others.  It  might  have  been  true  that  had  he  refused  to 
part  with  his  land  the  corporation  could  not  have  taken  it  for  this 
purpose  (or  they  might),  but  he  in  no  sense  became  responsible 
for  the  mode  in  which  this  embankment  was  built.  His  con- 
senting to  suffer  his  land  to  be  flowed  no  more  binds  him  to  the 
defective  mode  of  construction  than  if  he  had  refused  all  leave 
whatever.  In  such  case  the  defendants  might  have  flowed  the 
land,  and  would  have  been  liable  therefor,  and  possibly  thereby 
made  the  embankment  a  nuisance  if  it  seriously  affected  the 
health,  or  deprived,  as  it  would,  the  land-owners  of  the  use 
of  their  property;  but  waiving  this  claim  would  not,  we  think, 
amoimt  to  any  implied  waiver  of  his  claim  for  damages  for  the 
misconstruction  of  the  work. 

Judgments  affirmed. 


LlABIUTT  or  COBPOBATIOK  VOB  T0BT8  OF  AOSNTS  OB  CONTBAOTORS:  See 

Ware  v.  BarcUaria  <6  L.  Caned  Co,,  35  Am.  Deo.  189,  and  note  discassing  the 
liability  in  general  of  a  master  for  the  torts  of  his  agent;  Stone  v.  Cheshire  i?. 
i?.,  51  Id.  192,  and  note  discussing  the  liability  in  general  of  an  employer  for 
toe  acts  of  a  contractor;  VanderbiU  ▼.  Bkhnunul  Tumptbe  Co.,  Id.  315,  and 
note;  Lesher  v.  Wabaeh  Navigation  Co,,  56  Id.  494,  and  note;  Moir  y.  //op- 
1iAn$,  63  Id.  312. 

Bailboad  Coicpant's  Liabilitt  for  Damages  Arising  from  Con* 
STBUcnoN  OF  Boad:  See  Parker  v.  Boston  A  M,  R,  R.,  50  Am.  Dec.  709; 
NichioiMn  ▼.  ^ei^  York  A  N.  //.  R,  R,,  56  Id.  390;  LittU  Miami  R.  R.  ▼. 
Naylor,  69  Id.  667;  Richardwn  v.  Vermont  Central  R,  R.,  00  Id.  283. 


WooDBTOOE  Bank  v.  Downeb. 

[27  Ykbmoiit.  482.] 
G0ABA1IT7  AdDBBSSKD  TO  CaSHISR  OF  BaNK  BY  NaME,  WITHOUT  DeSIGNAT 

INO  Him  as  Such,  Buns  to  Bank  where  it  imports  official  action  on 
the  cashier's  part  as  an  aflBur  of  the  bank,  and  the  consideratiou  moves 
from  the  bank. 
Dbglabation  on  Note  must  Ck)NTAiN  True  Statement  or  Pbomisb  Ac- 
OOBDIKO  TO  its  Lboal  Effect,  and  where  it  is  declared  on  as  an'abso- 
late  promise,  and  the  note  shows  a  conditional  promise,  there  is  a  Tari- 
anoe. 

AssuicpsiT  upon  a  guaranty.  The  declaration  contained  sev- 
eral counts,  in  all  of  which  the  note  was  described  as  payable 
to  the  plaintiff  absolutely  in  ninety  days  from  its  date,  and  that 


Mareh,  1854.]    Woodstock  Bank  u  Downer.  211 

the  defendant  liad  guaranteed  the  payment  thereof  by  the  fol- 
lowing paper:  *•  Boyalion,  April  3,  1847.  Mr.  Johnson — Sir: 
I  wish  you  to  discount  a  note,  dated  Boyalton,  April  3,  1847, 
for  the  sum  of  four  hundred  dollars,  and  signed  by  John  H. 
Richardson,  Lewis  S.  Fish,  Levi  Biz,  and  Seth  A.  Chase;  and 
I  guarantee  said  note  is  good,  and  the  pa3*ment  of  the  same. 
Solomon  Downer."  The  note,  dated  and  signed  as  above,  read: 
"  Ninety  days  from  date,  we,  the  subscribers,  jointly  and  sever- 
ally, each  as  principal,  for  value  received,  promise  to  pay  the 
Woodstock  Bank  the  sum  of  four  hundred  dolLii*s,  conditioned 
that  if  one  half  the  said  sum  be  paid  at  that  time  the  remainder 
may  be  postponed  for  ninety  days  longer  on  the  payment  of  the 
interest  in  advance  which  would  accrue  thereon."  Johnson 
was  plaintiff's  cashier,  and  the  plaintiff  discounted  the  note  on 
the  credit  of  the  guaranty.  The  defendant  objected  to  the 
admission  in  evidence  of  the  writing  and  note,  but  the  objection 
was  overruled.  The  plaintiff  had  a  verdict.  Exceptions  by  the 
defendant. 

«/*.  S.  Marcy,  for  the  defendant. 
Converse  and  Barrett,  for  the  plaintiff. 

By  Court,  Benkett,  J.  The  first  question  is.  Can  the  Bank  of 
Woodstock  sustain  an  action  upon  this  guaranty?  The  line 
from  the  defendant  is  addressed,  it  is  true,  to  Mr.  Johnson,  wish- 
ing him  to  discount  a  certain  note  therein  described;  and  the  de- 
fendant adds,  "  I  guarantee  said  note  is  good,  and  the  payment 
of  the  same." 

It  appeared  on  the  trial  that  Mr.  Johnson  was  at  the  time 
cashier  of  the  Bank  of  Woodstock,  and  that  the  note  described 
in  the  guaranty  was  presented  to  and  discounted  by  the  bank, 
the  bank  relying  upon  the  guaranty.  Though  the  guaranty  is 
not  addressed  to  Mr.  Johnson  as  cashier  of  the  bank,  yet  it 
clearly  imported  official  action  on  his  part  as  an  affair  of  the 
bank,  and  the  case  shows  that  the  consideration  moved  from  the 
bank.  We  think,  under  the  decisions  of  this  state  especially,  the 
promise  may  well  run  to  the  bank  from  whom  the  consideration 
moved. 

The  next  question  raised  is  also  a  question  of  variance.  The 
note  offered  in  evidence  was  for  four  hundred  dollars,  payable 
in  ninety  days  from  date,  with  a  provision  that  if  at  the  end  of 
ninety  days  the  makers  pay  one  half  the  note  and  the  interest 
on  the  other  half  in  advance  for  ninety  days  the  payment  of 
that  half  shall  be  extended  for  that  further  length  of  time.    This 
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note  of  the  principals  is  set  up  in  the  declaration  as  an  absolute 
promise  on  their  part  to  pay  the  four  hundred  dollars  at  the  end 
of  ninety  days.  The  promise  of  the  principals  must  at  least  be 
declared  on  according  to  its  legal  effect. 

The  provision  in  the  note  for  extending  the  time  of  payment 
for  one  half  qualified  the  body  of  the  contract.  It  became  a  con- 
tract  to  pay  absolutely  two  hundred  dollars  at  the  end  of  ninety 
days,  and  whether  the  residue  of  the  note  should  then  become 
payable  rested  in  contingency.  In  Bristmo  v.  Wright,  Smith's, 
Ij&bA.  Oas.  (last  ed.)  645,  the  case  of  Howard  v.  ChUes,  8  B.  Mon. 
877,  is  cited  in  note,  and  is  thus  digested:  A  consideration  of  a 
warranty  was  alleged  to  be  the  sale  of  a  horse  for  sixty-six  dol- 
lars, and  the  proof  was  of  fifty  dollars  paid,  and  a  note  given  for 
sixteen  dollars,  payable  on  a  contingency,  and  it  was  held  there 
was  a  variance,  the  price  averred  being  certain  and  without  con- 
dition, and  the  one  proved  being  in  part  depending  upon  a  con- 
tingency. It  is  said  that  as  the  principals  on  the  note  did  not 
avail  themselves  of  the  contingency,  the  whole  note  in  fact  became 
due  at  the  end  of  ninety  days,  and  that  the  provision  as  to  extend- 
ing the  time  of  payment  for  one  half  the  note  became  fundus 
officio.  Suppose  it  be  so,  the  makers  of  the  note  had  a  right  to 
avail  themselves  of  the  provision  when  the  note  was  given,  and 
this  provision  became  a  constituent  part  of  the  contract,  and 
should  have  been  truly  described  in  the  declaration.  This  is 
not  matter  in  discharge  of  the  contract,  which  may  be  omitted 
in  the  declaration,  and  to  be  treated  as  matter  of  defense,  but  it 
is  a  modification  of  the  contract  itself,  and  should  have  been 
set  out  in  the  declaration  with  the  proper  averments.  The  case 
of  Stanwood  v.  Scovel,  4  Pick.  422,  is  much  like  the  present. 

The  judgment  of  the  county  court  is  reversed  and  the  cause 
remanded. 

Thb  principal  gasb  is  cited  in  Burnham  v.  OaUeruUnt^  11  Ind.  297,  aa 
holding  that  a  guaranty  in  the  words,  *'  I  guarantee  the  said  note  is  good,  and 
the  payment  of  the  same/'  is  absolute,  and  due  notice  of  its  presentment  and 
non-pa|rment  need  not  be  shown. 


Tebbell  u  Downeb. 

[27  VKaMOMT,  509.1 
PBBSSrTMSNT  OF  BiLL  OP  EXOHANGB    FOR   PAYMENT  AT    TiMB  AND    PlAOI 

Spboiitbd  thbrbin  is  Unnecbssary  to  charge  the  acceptor. 

AVXRUBNT  or  PRBSENTMBNT  FOR  PaYMBNT  IS  UNNBCESSABY  TO  ChAROB  AO- 

CEProa  of  a  bill  of  exchange,  and  if  averred  it  will  be  treated  as  au» 
plosage,  and  need  not  be  proved. 


Hsrch,  1855.]  Terbell  v.  Dowkiee.  tlS 

AflBOMPSET.    The  opinion  staiea  the  faots. 
O.  P.  Chandler^  for  the  plaintiffs. 
Waahbum  and  Marsh,  for  the  defendant. 

By  Conrt,  Ishaic,  J.  The  plaintiffs  hare  brotight  this  action 
as  indorsees  of  a  bill  of  exchange  drawn  upon  the  defendant  by 
Daniel  Terbell,  jnn.,  at  the  city  of  New  York,  payable  six 
months  after  date  at  the  Metropolitan  Bank  in  that  city. 

The  acceptance  of  the  biU  by  the  defendant,  and  its  indorse- 
ment to  the  plaintiffs,  was  proved  at  the  trial.  This  bill  is  to 
be  treated  as  a  foreign  bill  of  exchange,  as  it  was  drawn  and 
payable  in  the  diy  of  New  York  upon  the  defendant,  who  was  a 
resident  of  this  state.  In  sach  cases,  bills  so  drawn  are  re- 
garded in  that  light,  and  a  protest  for  non-acceptance  or  non- 
payment is  indispensable,  as  affording  the  only  proper  eyidence 
of  a  demand  and  dishonor  of  the  bill  in  all  cases  where  such 
demand  is  necessary:  Buckner  v.  Hnley,  2  Pet.  586;  Tbwnsley  y. 
Sumrda,  Id.  170;  Phoenix  Bank  v.  Hassey,  12  Pick.  483;  Welh 
▼.  Whitehead,  15  Wend.  527.  The  defendant,  being  the  acceptor 
of  this  bill,  is,  like  the  maker  of  a  note,  the  party  primarily  liable. 
The  drawer  and  indorser  are  liable  only  on  default  of  the  ac- 
ceptor. If  this  action  had  been  brought  by  the  holders  against 
the  drawer  or  indorser,  the  protest  would  be  the  necessary  evi- 
dence of  a  presentment  of  the  bill,  and  its  dishonor.  It  is 
equally  so  if  a  presentment  of  the  bill  is  necessary  to  charge  the 
acceptor.  The  authoritieB,  however,  in  this  countiy  are  very 
decisive  that,  as  against  the  acceptor  of  a  bill  of  exchange,  a  pre- 
sentment for  payment  is  not  necessary,  whether  the  bill,  on  its 
face,  is  payable  at  any  specified  place  or  not;  neither  is  it  ren- 
dered necessary  from  the  fact  that  such  presentment  is  stated  in 
the  declaration.  The  whole  averment  is  surplusage,  and  may 
be  struck  from  the  record,  and  still  leave  a  good  cause  of  ac- 
tion against  the  acceptor. 

In  England  it  was  for  a  long  period  held  in  the  common 
pleas  that  such  an  acceptance  was  conditional,  and  that  a  pre- 
sentment at  the  place  where  the  bill  was  payable  must  be  averred 
and  proved  in  order  to  perfect  the  right  of  recovery  against  the 
acceptor.  But  in  the  king's  bench  a  different  rule  was  estab- 
lished. It  was  there  held  that  such  an  acceptance  did  not  ren- 
der a  demand  necessary  as  a  condition  precedent  to  a  right  of 
action  against  the  acceptor,  and  that  a  demand  at  that  place 
need  not  be  averred  in  the  declaration,  nor  proved,  but  that  the 
defendant  might  prove  by  way  of  defense  against  damages  and 
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costs,  in  the  nature  of  a  plea  of  tender,  that  he  was  ready  to 
pay  at  the  time  and  place  appointed;  and  in  that  event  he  must 
bring  the  amount  of  the  debt  into  court.  That  conflict  of  opin- 
ion between  those  courts  was  settled  in  the  house  of  lords  in 
the  case  of  Bawe  y.  Young,  2  Brod.  &  B.  165,  180;  S.  0.,  6  Eng. 
Com.  L.  83,  in  which  the  rule  was  established  as  it  had  pre- 
vailed in  the  common  pleas.  The  statute  of  1  &  2  Qeo.  lY.,  c. 
78,  was  soon  after  enacted,  adopting  mainly  the  rule  as  it  had 
been  held  in  the  king's  bench:  Selby  t.  Eden,  3  Bing.  611;  Fayle 
▼.  Bird,  6  Bam.  &  Cress.  631. 

In  this  country  the  rule  has  almost  universally  prevailed  that 
when  a  note  or  bill  is  payable  at  a  bank,  on  a  specified  day,  no 
presentment  is  necessary  in  order  to  charge  the  maker  or  ac- 
ceptor. It  is  a  matter  of  defense  on  his  part  that  he  had  made 
provision  for  the  payment  of  the  debt  at  that  time  and  place. 
No  averment  of  that  kind  need  be  made  in  the  declaration,  and 
if  averred,  it  need  not  be  proved.  On  proof  that  the  party  was 
ready  to  pay  the  debt  at  that  time,  he  will  be  discharged  from 
all  damages  and  costs;  it  will  have  the  effect  of  a  tender,  and 
the  money  must  be  brought  into  court.  This  is  the  rule  as 
established  in  the  supreme  court  of  the  United  States,  and  in 
most  of  the  states  in  the  Union:  Bank  of  United  States  v.  Smith, 
11  Wheat.  171;  Wallace  v.  McConnell,  13  Pet.  136;  Payson  v. 
Whitcomb,  15  Pick.  212;  Nasro  v.  FuUer,  24  Wend.  374;  Eldred 
V.  Eawes,  4  Conn.  466;  Lyon  v.  Williamson,  27  Me.  149;  Mo 
Oruche  v.  Bank,  1  Am.  Lead.  Cas.  366;  Story  on  Bills,  sees.  355, 
856;  Eart  v.  Oreen,  8  Vt.  192. 

We  are  satisfied  that  there  was  no  error  in  the  decision  of  the 
court,  and  that  the  judgment  of  the  county  court  must  .be 
affirmed. 

Demand  at  Time  and  Place  Designated  is  Unnbcxssabt  to  Chasqb 
Makeb  or  Aooeftob:  Washington  v.  PlanttrB^ Bank,7&Am,  Dec.  333;  Attain 
V.  LozartM,  33  Id.  583;  Pagt  v.  WebsUr,  Id.  608;  Ripha  v.  Pope,  62  Id.  579, 
and  notes  to  these  cases  collecting  prior  decisions. 


Drioos  v.  Abbott. 

[27  VSBMONT,   680.) 

JuKUDicnoN  or  Probate  Court  to  Grant  Aduinistbation  is  Concludeo 
BT  Judgment  of  That  Court,  and  cannot  be  collaterally  attacked. 

Pbomub  to  Married  Woman  to  Pat  Her  Purchase  Price  of  her 
Real  Estate  is  Chose  in  Action,  and  survives  to  her  if  she  sarvi^es 
her  husband,  and  he  has  not  reduced  it  to  possession  during  oovertnre; 
bat  if  he  survives  her,  it  passes  to  her  personal  representatives. 
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Absuhpsxt  by  the  administrator  of  Bhoda  Kinney,  a  married 
woman.  The  defendant  had  promised  to  pay  to  the  deceased 
ten  dollars  for  every  acre  exceeding  twenty  there  was  in  a 
piece  of  Und  set  off  to  her  from  the  estate  of  her  father,  and 
deeded  by  herself  and  husband  to  Sally  Abbott.  The  excess 
was  all^^ed  to  be  eight  acres.  Judgment  for  the  plaintiff,  and 
exceptions  by  the  defendant. 

B.  M.  K.  Orm^y,  for  the  defendant. 
A.  Howard,  for  the  plaintiff. 

By  Court,  Bedfueld,  0.  J.  1.  The  objection  that  the  probate 
court  had  not  jurisdiction  to  grant  administration  within  this 
state  is  concluded  by  the  judgment  of  that  court,  which,  it  has 
often  been  held  by  this  court,  cannot  be  attacked  in  this  col- 
lateral manner. 

2.  The  second  objection  to  the  suit  being  in  the  name  of  the 
administrator  of  the  wife,  upon  a  contract  to  her  made  during 
the  coverture,  the  husband  still  living,  so  far  as  appears  in  the 
case,  we  were  half  inclined  to  favor  at  first.  But  this  being  a 
ease  -where  the  consideration  of  the  contract  was  the  sale  of  the 
wife's  real  estate,  there  can  be  no  doubt  the  heirs  of  the  wife  in 
equity  are  entitled  to  hold  the  same.  And  under  our  statute,  if 
the  husband  had  since  the  decease  of  the  wife  recovered  the 
money  by  suit,  or  collected  it  without  suit,  he  would  probably 
hold  it  in  trust  for  her  heirs. 

But  at  all  events,  as  the  consideration  of  the  contract  was  the 
wife's  real  estate,  and  the  promise  made  to  her,  or  to  pay  for  her 
benefit,  the  authorities  treat  it  as  her  chose  in  action,  and  unless 
reduced  to  possession  by  the  husband  during  the  coverture,  that 
the  right  of  action  survives  to  the  wife  if  she  survive  the  husband ; 
and  goes  to  her  personal  representative  if  the  coverture  is  dis- 
solved by  her  death,  especially  if  the  husband  elect  to  treat  it  as 
her  separate  property,  which  seems  to  be  the  case  here,  by  giv- 
ing over  the  contract  to  the  wife's  administrator  to  bring  this 
suit.  This  is  so  laid  down  in  the  elementary  books:  1  Ch.  PI. 
22,  23  u;  FhiUishirk  v.  FluchveU,  2  Mau.  &  Sel.  896,  7,  and 
note  V.  Such  a  contract,  although  made  during  the  coverture, 
is  treated  in  law,  when  the  husband  does  nothing  to  evince  his 
determination  to  reduce  it  to  his  own  possession,  as  are  her 
ehoses  accruing  before  the  coverture.  In  such  case  they  always 
remain  the  property  of  the  wife  until  reduced  to  actual  posses- 
sion by  the  husband.  And  if  the  wife  die  before  that  event,  the 
light  of  action  goes  to  her  administrator  or  executor,  and  not  to 
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the  husband  as  such,  unless  he  be  adounisfaator  or  executor. 
The  same  is  held  in  regard  to  a  bond  given  to  the  wife  during 
coverture,  or  any  express  promise  to  her,  if  the  husband  elect  to 
treat  it  as  her  separate  estate.  And  his  joining  h^r  in  the  suit  is 
so  regarded,  as  he  may  sue  in  his  own  name  if  he  chooses;  and 
if  he  do  so,  this  determines  her  interest  at  law,  or  if  he  indorse 
a  bill  or  note  given  to  her  during  coverture :  Cfay  v.  Bogens,  18 
Yt.  842.  Richardson  v.  Daggett,  4  Id.  836,  is  the  case  of  a  promis- 
sory note  given  during  coverture  to  husband  and  wife  for  her 
separate  estate,  and  never  claimed  by  the  husband,  and  it  was 
held  on  his  decease  she  might  indorse  the  note,  and  not  the 
administrator  of  the  husband.  And  if  so,  then  she  might  sue. 
And  by  parity  of  reasoning,  if  she  die,  then  her  administrator 
shall  sue,  and  not  the  husband,  which  is  this  case.  The  same  rule 
is  laid  down  in  Chit.  Oont.  162,  citing  many  recent  English 
cases:  Howard  y.  Oakes,  8  Ezch.  136,  140;  ScarpeUinai  v.  Aiche- 
ton,  7  Q.  B.  804;  Gaters  v.  Mdddely,  6  Mee.  &  W.  423;  in  note, 
Sayre  v.  Floumoy,  3  Ga.  641,  is  cited  to  same  effect. 
Judgment  affirmed. 

HirssAND's  Rights  ix)  Wife's  Choses  in  AcnoN:  See  FUny  v.  Becker, 
46  Am.  Deo.  610;  Booter  ▼.  Addieon,  46  Id.  43;  Leakey  v.  Meuqtin,  47  Id. 
120;  Weeke  v.  Weeke,  Id.  868;  Arrmgkm  ▼.  Serew,  49  Id.  408;  i^idb  ▼. 
OwteoM,  62  Id.  761;  Steoen$  v.  BtaU,  67  Id.  108;  i&«fo  v.  (yOmfy,  68  Id. 
S12;  AxM  V.  ^te,  62  Id.  468. 


GbAT  V.  SiCESVENS. 


[SB  VkMmnr.  1.1 

Lmbob  mat  HAnraAiN  Trbspabs  against  Lhsbb  Who  Sauii  Gbops,  or 
a  portion  thereof,  and  *g^«"»*--  the  parohMer  thereof,  when  the  leaae 
stipolatee  that  the  leoaor  is  to  have  the  general  property  in  the  crope, 
and  that  they  are  to  be  oonenmed  on  the  premises. 

Bona  Fide  Pubohasbr  fob  Value,  without  Notice,  Acquires  No 
Title  by  Pubohasing  from  Lessee  crops  which  it  is  stipulated  in  the 
lease  shall  remain  the  general  property  of  the  lessor,  and  be  consumed 
on  the  premises;  and  he  is  equally  liable  with  the  lessee  in  trespass  for 
the  asportation  of  the  crops. 

Damages  are  Value  of  Pbopbrtt  Bxmoved  in  Trespass  by  Lessor 
against  Lessee  and  Purchaser  for  the  sale  and  removal  of  a  portion 
of  the  crops  which  it  is  stipulated  in  the  lease  shall  remain  the  general 
property  of  the  lessor,  and  be  consumed  on  the  premises  by  the  lessor's 
and  lessee's  cattle,  though  it  is  also  stipulated  that  if  any  snrplus  remained 
«t  the  termination  of  the  lease  the  lessor  might  purchase  it  upon  certain 


Nov.  1855.]  QsAT  V.  STEYxmi  217 

Lbk>r  is  kot  Bomm  Fmn  vo  Sub  Sbkbut  fob  Gion  wUcb  lawee  hat 
suffered  to  be  sold  under  execution  against  him  before  suing  lessee  and 
pnrcbaser  for  another  portion  of  the  crops  subsequently  sold  by  the 
lessee,  where  the  provisions  of  the  lease  are  that  the  crops  Bhall  remain 
the  general  property  of  the  lessor,  and  be  fed  on  the  premises  to  the 
lessor's  and  lessee's  cattle,  and  that  the  lessor  may  purchase  the  snrphis 
of  the  crop  remaining  at  the  end  of  the  term. 

Tbbbpabs  for  taking  a  quantiiy  of  hhj  and  straw.  Plea,  the 
general  iaeue.  The  plaintiff  showed  that  he  leased  his  farm  to 
Stevens  for  one  year,  and  that  Stevens  was  to  pay  one  hundred 
and  forty  dollars  rent.  The  plaintiff,  by  the  terms  of  the  lease, 
was  to  put  upon  the  farm  six  cows,  and  he  did  so;  and  all  the 
hay  and  straw  produced  on  the  fann  was  to  be  fed  out  upon  the 
farm,  and  was  all  to  be  and  remain  the  property  of  the  plaintiff 
until  the  end  of  the  term,  and  until  Stevens  had  performed  all 
the  conditions  of  the  contract.  Stevens  was  to  put  on  the  farm 
a  sufficient  number  of  cattle  so  as  to  consume,  together  with  the 
plaintiff's  cattle,  all  the  fodder,  as  near  as  they  could  calculate; 
and  if  there  should  be  any  surplus  remaining,  amounting  to  one 
and  a  half  or  two  tons,  the  plaintiff  was  to  have  it  if  he  would 
pay  as  much  as  anybody  else.  About  the  middle  of  the  term 
all  the  hay  and  straw  on  the  farm  was  attached  as  Stevens's 
property,  and  was  afterwards  sold  as  such,  with  the  exception 
of  the  hay  and  straw  in  controversy,  which  the  officer  reserved 
as  the  debtor's  exemption  under  the  statute.  Soon  after  this 
sale  Stevens  sold  this  reserved  hay  and  straw  to  one  Bedway, 
who  is  also  made  a  defendant  in  this  action,  and  received  the 
purchase  price.  This  hay  and  straw  were  removed  by  Bedway, 
Stevens  assisting  him.  The  defendants  attempted  to  show  that 
there  was  no  agreement  that  the  hay  and  straw  should  be  the 
property  of  the  plaintiff  until  Stevens  fulfilled  his  part  of  the 
contract.  They  introduced  evidence  to  show  the  bona  fides  and 
innocence  of  Bedway^s  purchase.  They  showed  that  the  hay 
and  straw  sold  by  the  sheriff  had  not  been  removed  by  the  pur* 
chasers  when  the  hay  in  controversy  was  removed,  and  that 
there  was  sufficient  left  to  keep  the  plaintiff's  cows,  and  that 
the  plaintiff's  cows  had  been  properly  fed  and  cared  for  up  to 
the  time  of  the  commencement  of  this  action.  The  defend- 
ants requested  the  instruction  that  trespass  could  not  be  sus- 
tained against  either  defendant,  as  Stevens  was  a  co-tenant,  or 
at  least  a  bailee,  with  a  beneficial  interest,  and  there  had  been 
no  deetmotion  of  the  property,  as  Stevens  had  a  right  to  the 
possession  and  control  of  the  hay  and  straw  and  to  feed  it  to 
hiB  own  stock;  secondly,  that  Stevens,  from  his  relation  to  the 
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properiyy  had  snoh  a  right  that  bona  fide  purchasers  from  him 
would  be  protected,  ^e  court  refused  this  instruction,  and 
charged  that  if  the  contract  was  found  to  be  as  the  defendants 
claimed,  a  mere  agreement  by  Stevens  that  the  hay  and  fodder 
was  to  be  fed  out  on  the  place,  then  the  plaintiff  could  not 
recover;  but  if  it  was  found  that  by  the  contract  all  the  hay  and 
straw  was  to  be  and  remain  the  plaintiff's  property  until  Stevens 
should  fully  perform  his  part  of  the  agreement,  then  the  plaint- 
iff was^ntitled  to  recover  the  value  of  the  hay  and  straw  in  ques- 
tion.   Verdict  for  the  plaintiff,  and  exceptions  by  the  defendants. 

Merrill  and  WiUard,  for  the  defendants. 

J,  A,  Wing,  for  the  plaintiff. 

By  Court,  Bedfield,  C.  J.  The  leading  question  in  this  case, 
i.  e.,  whether  the  action  of  trespass  will  lie,  seems  to  us  expressly 
decided  in  the  late  cases  of  Brigg8  v.  Oaibs,  Briggs  v.  Boslwick, 
26  Yt.  138,  and  Briggs  v.  Bennett,  Id.  146.  These  cases  were 
extensively  discussed  at  the  bar,  and  the  opinions  contain  all 
the  argument  which  I  could  now  offer,  and  which  it  is  not  im- 
portant to  repeat  here.  The  case  of  Farrant  v.  Tliompsony  5 
Bam.  &  Aid.  826,  had  been  adopted  by  this  court  in  Swi/l  v. 
Mosely,  10  Yt.  208,  where  it  was  decided  that  if  the  tenant  of 
personal  property  sold  the  same  during  the  term  he  thus 
determined  his  tenancy  and  forfeited  all  right  in  the  property; 
and  the  general  ovmer  might  sue  either  the  tenant  who  sold  the 
property  or  the  purchaser  in  trover,  and  by  parity  of  reason,  in 
trespass.  But  in  the  late  cases  referred  to,  we  decided  that  the 
lessor  of  a  farm  who  stipulates,  either  expressly  or  by  reasonable 
implication,  to  have  the  general  property  in  the  crops,  and  that 
they  should  be  consumed  upon  the  farm,  or  if  the  same  stipula- 
tion was  made  in  regard  to  other  property  put  on  the  farm  or 
raised  there,  as  that  it  should  be  kept  there  during  the  term, 
and  the  tenant,  in  violation  of  such  stipulations,  sold  the  same, 
and  suffered  the  property  to  be  removed  from  the  farm,  all  his 
right  and  interest  therein  was  determined,  and  the  lessor  might 
recover  for  it  in  trespass  against  all  consenting  to  or  aiding  in 
the  removal.  The  same  general  principles  are  held  in  Smith  v. 
Atkins,  18  Yt.  4G1.  We  also  substantially  adopted  the  prin- 
ciples of  the  case  of  Levris  v.  Lyman,  22  Pick.  437,  in  the  case  of 
Briggs  v.  Oakes,  supra.  The  difference  between  the  foregoing 
cases  and  that  of  Hard  v.  Darling,  14  Yt.  214,  S.  C,  16  Id.  377, 
arises  altogether  from  the  difference  in  the  contracts  in  the  cases 
and  the  construction  the  court  gave  to  them.     That  the  contract 


Not.  1855.]  Obat  t;.  STEVENa  219 

in  the  case  of  Bttrd  ▼.  Darling,  supra,  was  fairly  aosoeptible  of  the 
same  oonstmotioii  we  give  the  present  contract,  or  which  we  gave 
the  oontract  in  Smith  v.  Atkins,  supra,  is  undoubtedly  true;  but 
the  contracts  were  very  far  identical,  and  altogether  susceptible 
of  the  diflfexent  construction  put  upon  them.  But  it  is  certain 
the  later  cases  incline  very  strongly  to  the  rule  which  we  here 
adopt,  and  it  is  undoubtedly  the  safer  and  surer  rule  both  for 
landlord  and  tenant. 

2.  It  is  certain  that  the  defendant  Bedway  could  derive  no 
more  rights  from  Stevens  than  Stevens  had,  however  innocently 
he  might  have  acted.  Stevens  stood  in  no  such  relation  to  the 
plaintiff  as  would  enable  him  to  convey  more  title  than  he  him- 
self possessed,  which  was  only  to  have  the  hay  fed  out  upon  the 
farm. 

3.  llie  rule  of  damages  was  fair  enough,  as  it  seems  to  us. 
The  plaintiff  had  a  right  to  have  all  the  hay  fed  out  upon  the 
farm,  or  as  nearly  as  the  stock  could  be  calculated  in  proportion 
to  fodder,  leaving  all  doubts  in  favor  of  leaving  less  stock  than 
fodder,  and  the  small  residue  of  the  hay  the  plaintiff  had  the 
right  to  purchase  upon  certain  terms.  Under  the  state  of  this 
contract,  the  plaintiff  was  not  bound  to  adopt  a  different  rule 
of  settling  the  transaction;  nor,  where  defendant  had  suffered 
a  large  quantity  of  hay  to  be  sold  upon  execution  against  him, 
was  plaintiff  bound  first  to  sue  the  sheriff,  and  recover  what  he 
could  of  him.  He  might  sue  any  one  and  every  one  who  inter- 
meddled with  the  hay  contrary  to  the  terms  of  the  lease  and 
the  plaintiff's  rights  under  it. 

The  case  seems  to  have  been  correctly  tried,  and  the  judgment 
isaflSimed. 

Mbasubx  of  Dakaois  nr  Tbovsb:  See  Moody  v.  WkUnqf,  61  Am.  Deo. 
299,  and  oaaee  cited  in  the  note  242. 

Kbasum  or  Damaobb  in  Trbspass  fob  Wbonofctllt  Sxllimo  Pbofkktt 
ii  the  valae  of  the  owner's  interest  in  the  property  sold:  See  Bout.  Stmy,  44 
Am.  I>ac.  121 ;  Ba^cmdn  v.  Bmiamin,  39  Id.  384;  Harher  v.  Dement,  52  Id.  670. 

Landu>bd  cannot  Support  Tbbspass  against  One  Cabbtino  awat 
Cbop:  Oibbom  v.  Dillingham,  50  Am.  Dec.  233. 

SnruuiTioN  in  Lbasb  oonobbning  Consitmption  of  Cbop  ox  Pbimisks 
vests  no  interest  in  the  crop  itself  in  the  lessor  if  there  is  no  agreement  to 
that  effect:  8ymond$  v.  HaU,  59  Am.  Dec.  53;  and  see  the  cases  cited  in  the 
note  55.  Bnt  see  the  note  on  cropping:  Pvltnam  v.  Wise,  37  Id.  3*20,  321.  A 
stipnlatioD  that  the  property  in  the  crop  is  to  remain  in  the  lessor  will  be 
effeotiTe:  Id.  321. 

Bona  Fidb  PcntcHA.sKB  fbom  Onb  having  Mo  Title  Acquires  No  Title: 
Mtes  ▼.  EvareU,  32  Am.  Dec.  541;  WUtiaimMon  v.  WiUiamaon,  41   Id.  636; 
V.  Jfeecb,  49  Id.  390;  see  JetuUnga  v.  Oage,  56  Id.  476. 
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Thaxbb  v.  Kellbt. 

[76  YBaatoyr,  19.] 

AniGJEmBNT  OF  Funrits  Eabninqb,  Made  eithbr  to  Sboubx  Pbbbrt  Ik- 
DBBTEDNvas  OB  TO  OBTAIN  FuTiTBE  Adtanobb,  ifl  Valid  and  binding  aa 
againfit  creditor  seeking  to  subject  anch  earnings  to  trustee  process,  when 
made  by  one  in  the  actual  employment  of  another,  from  whom  he  is  re- 
ceiving wages  at  a  stipulated  rate,  though  the  employment  is  not  for  a 
fixed  period,  but  may  be  terminated  at  any  time  by  either  party. 

Tbustee  process,  in  which  the  employers  of  the  principal 
defendant,  Kelley,  were  summoned  as  trustees,  and  were  sought 
to  be  charged  with  the  amount  of  wages  earned  bj  the  defend- 
ant. Certain  claimants  to  this  fund  claimed  under  an  assign- 
ment to  them  of  the  earnings  due  at  the  date  of  the  assign- 
menty  and  the  future  earnings  of  the  principal  defendant  to 
become  due  during  one  year  from  that  date.  The  trustee  pro- 
cess was  served  in  September,  1854,  about  seven  or  eight 
months  after  the  date  of  this  assignment,  which  was  in  Feb- 
ruary, 1854.  At  the  time  of  service  the  trustees  owed  the  prin- 
cipal defendant  seveniy-five  dollars,  and  at  the  time  of  their 
disclosure  one  hundred  and  twenty-one  dollars.  In  June,  1854, 
the  principal  defendant  gave  the  claimants  his  note  for  eighty- 
six  dollars  and  seveniy-one  cents,  and  afterwards  received 
advances  from  them.  Including  the  note  and  advances,  he  was 
indebted  to  the  claimants,  at  the  time  of  the  service,  in  the  sum 
of  one  hundred  and  ninety- six  dollars  and  fifty-six  cents.  The 
trustees  had  received  notice  of  the  assignment  on  the  day  of  its 
date,  and  had  made  payments  thereunder  to  the  assignees.  No 
copy  of  the  assignment  had  been  recorded  in  the  county  clerk's 
office.  The  trustees  were  adjudged  chargeable,  and  the  claim- 
ants were  held  not  entitled  to  the  funds.  The  claimants 
excepted. 

F,  V.  BandaU,  for  the  plaintifh, 

M,  Carpenter,  for  the  claimants. 

By  Court,  Ibham,  J.  It  is  admitted  that  the  trustees  were  in- 
debted to  the  principal  debtor  in  the  sum  of  seventy-five  dol- 
lars at  the  time  of  the  service  of  this  writ,  and  in  a  larger  sum 
at  the  time  of  their  disclosure.  But  it  is  insisted  that  they  are 
not  chargeable  as  trustees  in  this  case,  as  the  debt  had  been 
assigned  to  the  claimants  before  the  service  of  this  process,  of 
which  the  trustees  had  notice,  and  in  pursuance  of  which  they 
had  made  several  payments. 
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The  assignmant  of  this  claim  was  made  on  ihe  tenth  of  Febra- 
ary,  1854.    It  is  not  expressly  stated  that  there  was  an  indebt- 
edness 'from  the  principal  debtor  to  the  claimants  at  the  time 
that  assignment  was  made.     But  the  assignment  purports  to 
have  been  made  to  secure  them  on  a  previous  indebtedness,  as 
well  as  for  subsequent  advances.     The  inference  is  not  unrea- 
sonable that  the  note  of  eighty-six  dollars  and  seventj-one 
cents,  which  was  given  by  the  debtor  to  the  claimants  on  the 
seventeenth  of  June,  1854,  was  for  an  indebtedness,  in  part  at 
least,  at  that  time;  but  if  not,  the  effect  will  be  the  same,  if  it 
was  made  to  obtain  future  advances.    Neither  does  it  appear 
that  there  was  an  indebtedness,  at  the  time  of  the  assignment, 
from  the  trustees  to  the  principal  debtor.     There  is  nothing 
stated  in  the  case  showing  that  such  an  indebtedness  existed.   The 
case  must  be  considered,  therefore,  as  if  there  was  no  existing 
claim  due  from  the  trustees  to  the  debtor  at  that  time.     The 
question,  then,  arises  whether  that  assi^ment  gave  to  the  claim- 
ants such  a  right  to  the  money,  as  it  fell  due  from  the  trustees 
to  the  principal  debtor,  for  his  subsequent  earnings,  as  will 
enable  them  to  hold  it  against  an  attachment  by  this  trustee 
process.     In  the  case  of  MuXhall  v.  Quinn,  1  Gray,  105  [61  Am. 
Dec.  414],  it  was  held  that  an  assignment  could  not  be  made 
of  future  earnings,  '*  when  they  constituted  a  mere  possibility 
coupled  with  no  interest."     Such  a  state  of  things,  it  was  held, 
existed,  when  the  person  making  the  assignment  was  under  no 
subsisting  engagement  under  which  wages  were  to  be  earned, 
and  when  it  depended  altogether  upon  a  future  engagement 
whether  anything  would  ever  become  due.    But  when  the  debtor 
is  in  the  actual  employment  of  another,  and  is  receiving  wages 
under  a  subsisting  engagement,  an  assignment  by  him  of  his 
future  earnings  ma}'  be  made,  not  only  for  the  security  and  pay- 
ment of  a  present  indebtedness,  but  for  such  advances  as  he 
may  find  it  necessary  to  obtain.     This  principle  is  fully  estab- 
lished by  the  cases  to  which  we  were  referred:  Weed  v.  Jetoetl,  2 
Met.  GOB  [37  Am.  Dec.  115];  BrackeU  v.  Blake,  7  Id.  335  [41 
Am.  Dec.  442];  Emery  v.  Lawrence,  8  Oush.  161;  Field  v.  Mayor 
ofNi>w  Yijrk,  6  N.  T.  187. 

Tlie  debtor  in  this  case,  at  the  time  of  his  assignment  to  the 
claimants,  was  in  the  actual  employment  of  the  trustees,  under 
a  subsisting  contract,  at  a  given  price  per  day,  and  had  in  that 
manner  labored  for  them  for  some  two  or  three  years  previous; 
and  though  he  had  the  right  to  leave  their  employment,  and 
they  had  the  right  to  discharge  him,  yet  so  long  as  that  relation 
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existed  between  them,  we  think  the  authorities  ore  satisfactory 
in  holding  that  the  claimants  were  entitled  to  receive,  under 
that  assignment,  his  accruing  wages,  in  payment  of  the  ad* 
vances  which  they  had  made. 

The  judgment  of  the  county  court  must  be  reversed,  and  the 
trustees  discharged. 

A^iONMSNT  ov  FuTURB  Eabninos:  See  note  to  MuUudl  v.  Qvinn,  61 
Am.  Deo.  417.  The  mere  powibility  of  being  again  employed,  and  of  earning 
wages  at  a  futare  time  under  such  employment,  ia  not  aaeignable:  MvlhaU  v. 
QiMim,  aupra.  But  when  the  anignor  ia  actually  engaged  in  employment, 
the  aadgnment  of  his  future  earnings  in  that  employment  is  valid,  though 
he  is  liable  to  removal  at  any  time:  Id.;  see  also  Paigne  v.  Mayer  etc,  <{/ 
MobUe^  37  Id.  744. 


Notes  v.  Ssoth. 

[28  VlBKOMT,  59.] 

Thebm  is  No  Imflucd  Contract  ox  Part  of  Masrr  tbat  Locomotivi  is 
Feu  rBOM  Defects,  or  can  be  safely  used  by  the  servant;  and  when 
there  is  no  actual  notice  of  such  defects,  and  no  personal  blame  exists 
on  the  part  of  the  master,  he  is  not  liable  to  the  servant. 

Sebvaut  Assumes  Such  Risks  as  are  Incident  to  bis  Service,  and  as 
between  himself  and  his  master,  he  is  supposed  to  have  contracted  ^n 
those  terms. 

Uastbr  must  Exercise  Diuoenge  and  Care  in  Selection  of  What* 
EVER  Agencies  He  Bmfluts,  whether  Animate  or  Inanimate,  in 
order  that  lus  servants  be  not  exposed  to  unreasonable  risks  >  and  for 
failure  to  do  so  he  is  liable  to  servant  injured  thereby,  who  is  himself 
unaware  of  the  extraordinary  risk,  and  is  in  the  exercise  of  proper  skill 
and  diligence  at  the  time. 

Want  of  Notice  of  Defective  Condition  of  Locomotive  dobs  vat 
Reueve  Master  from  Liability  to  Servant  injured  thereby,  when 
■nch  want  of  notice  arises  Irom  the  master's  gross  negligence. 

Gross  Neouqenge  of  Master  in  not  Knowing  Defective  Condition 
OF  Locomotive,  upon  which  negligence  in  the  absence  of  notice  depends 
his  liability  to  a  servant  injured  thereby,  is  sufficiently  averred  in  the 
declaration  by  the  allegation  that  but  for  the  want  of  all  proper  care 
and  dOigenoe  the  unsafe  condition  of  the  engine  would  have  been  known 
to  the  fluster. 

0a8e.     Ui>on  demurrer  the  declaration  was  adjudged  insuffi- 
eient.    Exceptions  by  the  plaintiff.    The  opinion  states   ths 


P.  Dillingham  and  H.  Carpenter,  for  the  plaintiiL 
FeA  and  Colby ^  for  the  defendants. 
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Bj  Court,  IsHAM,  J.  This  case  comes  before  the  coiirt  on  a 
geDeial  demorrer  to  the  declaration.  The  plaintiff,  it  is  aTerred, 
was  injured  by  the  explosion  of  a  locomotive-engine,  on  which 
he  was  employed  by  the  defendants  as  engineer.  It  is  admitted 
that  the  engine  was  insufBiciently  stayed  or  bolted  around  the 
fire-box,  and  that  it  was  also  insufficient  and  unsafe  in  other  re- 
spects, but  that  both  parties  were  ignorant  of  those  defects,  and 
had  no  notice  in  fact  that  it  was  in  an  unsafe  or  insecure  condi- 
tion. That  fact  is  directly  averred  in  relation  to  the  plaintiff, 
and  the  defendants  are  not  charged  with  any  such  notice  by  any 
averment  in  the  declaration.  It  is  averred,  however,  that  these 
defects  would  have  been  known  to  the  defendants  but  for  the 
want  of  all  proper  care  and  diligence  on  their  part.  The  inquixy 
arises  whether  the  facts  stated  are  sufficient  to  enable  the  plaint- 
iff to  recover,  it  being  admitted  that  the  plaintiff  was  in  the  ex- 
ercise of  proper  skill  and  diligence  when  he  was  injured. 

The  general  rule  seems  to  be  well  setUed  by  the  authorities 
that  there  is  nothing  growing  out  of  the  mere  relation  of  mas- 
ter and  servant  that  raises  the  duty  stated  in  the  declaration. 
When  there  is  no  actual  notice  of  defects  in  an  engine  of  that 
character,  and  no  personal  blame  exists  on  the  part  of  the  master, 
there  is  no  implied  obligation  or  contract  on  his  part  that  the 
engine  is  free  from  defects,  or  that  it  can  safely  be  used  by  the 
servant.  The  law  imposes  no  such  obligation.  There  are  risks 
and  dangers  incident  to  most  employments,  and  especially  is 
this  true  in  relation  to  such  services  as  those  in  which  the  plaint- 
iff was' engaged.  Those  risks  the  parties  have  in  view  when  en- 
gagements for  services  are  made,  and  in  consideration  of  which 
Che  rate  of  compensation  is  fixed.  In  all  engagements  of  that 
character  the  servant  assumes  those  risks  which  are  incident  to 
his  service,  and,  as  between  himself  and  his  master,  he  is  sup- 
posed to  have  contracted  on  those  terms.  If  an  injury  is  sus- 
tained by  the  servant  in  that  service,  it  is  regarded  as  an  acci- 
dent, a  mere  casualty,  and  the  misfortune  must  rest  on  him. 
That  is  the  doctrine  and  the  extent  of  the  cases  to  which  we 
were  referred  by  the  defendants'  counsel. 

In  the  case  of  Priestley  v.  Fowler,  3  Mee.  &  W.  1,  it  was  held 
that  the  master  was  not  liable  to  his  servant  for  an  injury  sus- 
tained by  him  from  the  breaking  down  of  an  overloaded  van. 
Lord  Abinger  in  that  case  observed  that  '*  from  the  mere  rela* 
tion  of  master  and  servant  no  contract,  and  therefore  no  duty, 
ean  be  implied  on  the  part  of  the  master  to  cause*  the  servant  to 
be  safely  and  securely  carried,  or  to  make  the  master  liable  for 


224  Notes  v.  Smith.  [Vermont^ 

damage  to  the  servant  arising  from  any  vice  or  imperfection 
unknown  to  the  master,  in  the  carriage  or  in  the  mode  of  con- 
ducting or  loading  it."  The  same  doctrine  is  sustained  in  Se^ 
mour  v.  Middox,  6  Eng.  L.  &  Eq.  265,  and  in  the  case  of  Couch 
v.  Steel,  24  Id.  77.  Hie  principle  which  is  now  well  settled 
in  England  and  this  country,  "  that  a  master  is  not  liable  to 
his  servant  for  an  injury  occasioned  by  the  negligence  of  a 
fellow-servant  in  the  course  of  their  common  employment,"  is 
founded  upon  the  same  reason.  The  liability  of  one  servant  to 
be  injured  by  the  carelessness  of  another  is  a  risk  which  the 
servant  has  assumed  as  an  incident  to  his  employment,  and  for 
which  the  master  is  not  responsible.  This  general  rule,  how- 
ever, has  no  application  to  either  of  those  cases  when  there  has 
been  actual  fault  or  negligence  On  the  part  of  the  master,  either 
in  the  act  from  which  the  injury  arose  or  in  the  selection  and 
employment  of  the  agent  which  caused  the  injury.  The  case  of 
Couch  Y.  Stedj  gupra,  recognizes  both  the  general  rule  and  that 
qualification.  In  that  case  it  v^as  held  that  as  there  was  no 
actual  knowledge  of  the  defective  condition  of  the  ship,  and  no 
personal  blame  was  imputed  to  the  owner,  a  seaman  could  sus- 
tain no  action  for  an  injury  sustained  in  consequence  of  its 
unsafe  condition.  The  language  of  the  court  implies  that  had 
there  been  actual  knowledge,  or  if  personal  blame  had  otherwise 
been  imputed  to  the  ship-owner,  a  liability  would  have  existed 
The  case  of  Hutchinson  v.  Railway  Company ,  5  Exch.  352, 
is  a  strong  illustration  of  the  principle.  In  that  case  Alder- 
son,  B.,  after  recognizing  the  general  rule  that  a  master  is 
not,  in  general,  responsible  to  one  servant  for  an  injuiy  occar 
sioned  to  him  by  the  negligence  of  a  fellow-servant,  observed 
that  **  this  must  be  taken  with  the  qualification  that  the  master 
shall  have  taken  due  care  not  to  expose  his  servant  to  unrea- 
sonable risks.  The  servant,"  he  observed,  ''when  he  engages 
to  run  the  risks  of  his  service,  including  those  arising  from 
the  negligence  of  fellow-servants,  has  a  right  to  understand 
that  the  master  has  taken  reasonable  care  to  protect  him  from 
such  risks  by  associating  him  only  with  persons  of  ordinary 
skill  and  care."  There  can  be  no  doubt  in  relation  to  the  doc- 
trine of  those  cases,  or  the  general  principles  on  which  they 
are  founded.  The  master,  in  relation  to  fellow-servants,  is 
bound  to  exercise  diligence  and  care  that  he  brings  into  his  ser- 
vice only  such  as  are  capable,  safe,  and  trustworthy,  and  for  any 
neglect  in  exercising  that  diligence  he  is  liable  to  his  servant  for 
injuries  sustained  from  that  neglect.    It  is  not  necessary  that  he 
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should  know  that  they  are  unsafe  and  incapable.  It  is  sufflcieni 
that  he  would  have  Imown  it  if  he  had  exercised  reasonable  oare 
and  diligence.  The  same  doctrine  is  sustained  in  this  country: 
Rathbcm  t.  Budlong,  1  Am.  Lead.  Gas.  620;  Wigmore  v.  Jay,  5 
Exch.  857,  note;  Coon  t.  Syracuse  etc.  B.  R.  Co,,  6  Barb.  231. 
There  is  no  distinction  in  principle  between  those  cases  and 
the  one  under  consideration.  XJi>on  the  facts  admitted  by  this  de- 
muxrer,  whatever  may  be  the  agent  which  the  master  brings  into 
his  service,  whether  animate  or  inanimate,  the  master  is  bound 
to  exercise  care  and  prudence  that  those  in  his  employment  be 
not  exposed  to  unreasonable  risks  and  dangers;  and  the  servant 
has  a  light  to  understand  that  the  master  will  exercise  that  dili- 
gence in  protecting  him  from  injury,  and  also  in  selecting  the 
agent  from  which  it  may  arise.  It  is  only  such  injuries  as  have 
arisen  after  the  exerdse  of  that  diligence  and  care  on  the  part 
of  the  master  that  can  properly  be  termed  accidents  or  casu* 
altieSy  which  the  servant  has  impliedly  agreed  to  risk,  and  for 
which  the  master  is  not  liable.  The  doctrine  is  not  controverted 
that  tiie  defendants  would  be  liable  to  the  plaintiff  for  the  in- 
jury he  has  sustained  if  they  had  had  notice  in  fact  of  the  de- 
fective condition  of  the  engine.  It  was  so  expressly  decided  in 
the  case  of  Keegan  v.  Western  BaUroad  Corporation,  8  N.  Y.  175 
{59  Am.  Dec.  476].  There  is  no  propriety,  therefore,  in  saying 
that  the  defendants  may  be  relieved  from  that  liability  by  a 
want  of  such  knowledge  when  it  has  arisen  from  their  grosv 
neglect,  for  the  neglect  is  gross  when  the  fact  is,  as  is  admitted 
by  the  demurrer,  that  but  for  the  want  of  all  proper  care  and 
diligence  the  unsafe  condition  of  the  engine  would  have  been 
known  to  them.  We  think,  upon  the  facts  admitted  by  the  de- 
murrer, the  plaintiff  can  sustain  this  action,  and  that  tiie  decla- 
ration is  sufficient. 

The  judgment  of  the  county  court  must  be  reversed,  and 
judgment  rendered  for  the  plaintiff. 


Servaht  Undiktakis  to  Buv  All  Obdihabt  Risks  or  Sbbvk»!  SkUUs 
T.roii0e,6OAm.  Beo.  008;  Buhgh  y.  New  OrkanB  eU.  R.R.  On.,  54  Id.  006; 
note  to  Murmy  v.  8.  C,  R.  R.  Go.,  36  Id.  281.  The  principal  omo  is  cited 
to  the  point  that  an  employee  going  upon  a  railway  train  with  full  knowledge 
of  the  condition  of  the  road  and  its  management  cannot  recover  from  the 
railroad  company  for  uijoriee  soffBred:  Mom  v,  Johnaon,  22  111.  642. 

MASTxa's  IdABWOY  TO  Sbbvant  voa  Nboliobhgi  in  the  emplojrment  of 
feUow-aervante:  Note  to  Murrey  v.  8.  G.  R.  R.  Go.,  36  Am.  Deo.  282-287* 
see  also  Hubgh  v.  New  OrUam  etc  R.  R.  Go.,  64  Id.  665;  FarmU  v.  Bottom 
tie.  R.  R.  Gorp.,  38  Id.  339;  note  to  Keegan  v.  WeaUm  R.  R.  Gorp.,  59  Id. 
477. 

Am.  Dbo.  Vou  LXV— is 
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Mabteb  is  Liable  to  Servant  tor  Injuries  Resulting  vrom  Defect- 
IVB  Maghinirt  or  Btractores,  wheD  the  master  has  notice  of  the  defective 
Btate  of  the  machinery  or  structares:  Keegan  ▼.  Wtstem  R,  R,  Corp.^  69  Am. 
Dec  476,  and  note  47 7i  478;  see  also  FartoeU  v.  Boston  R,  R,  Corp,,  38  Id. 
339. 

The  principal  case  is  citsi>  to  the  point  that  a  servant  may  reoovei 
against  the  master  for  the  latter*s  negligence:  IndianapoUa  etc.  R.  R,  Go,  v. 
Love,  10  Ind.  557.  If  the  incapacity  of  an  agent  or  the  insafficiency  of  a 
itmctore  is  known  to  the  master,  or  has  existed  so  long  or  onder  snch  cir- 
cnmstanoes  that,  exercising  dne  care,  he  ought  to  have  known  it,  he  is  re- 
sponsible: Oilman  v.  Eastern  R,  R,  Co.,  13  Allen,  442,  citing  the  prindpal 
ease.  Bnt  where  the  master  has  no  actual  notice  of  defects  in  the  machinery, 
and  no  personal  blame  exists  upon  his  part,  there  is  no  implied  contract  on 
his  part  that  the  engine  is  free  from  defects,  or  that  it  can  be  safely  used  by 
the  servant:  OoUnmbuB  etc,  R*jf  Co,  v.  Troesch,  68  IlL  662,  citing  the  principal 


Davis  v.  Bbadlet. 

[98  YSBKOHT,  118.] 

To  OiTB  Faotob  Lien  on  Goods  Consionbd  but  not  Aotuallt  Re- 
OBnrsD,  the  consignment  must  be  in  terms  to  the  factor,  and  as  against 
oreditors  and  snbseqnent  purchasers  he  must  have  made  advances  or 
acceptances  upon  the  faith  of  it. 

Vorwariker's  Rboeipt,  Stating  Receipt  cf  Certain  Goods  por,  or  to 
BE  Forwarded  to.  Factor,  is  a  consignment  in  terms  to  the  factor  as 
much  as  if  a  formal  bill  of  lading  had  been  made  in  his  name  without 
the  word  "assigns,"  and  in  connection  with  advances  and  aooeptanoss 
made  upon  the  faith  of  the  consignment,  is  sufficient  to  give  the  factor  % 
lien  upon  such  goods,  though  not  actually  received. 

Deuvert  to  Factor  of  Shipping  Receipt  that  is  in  Effect  Ck>NBiGR- 
if ent  or  Bill  of  Lading  to  the  factor  is  a  symbolic  delivery  of  the 
goods  themselves,  and  entitles  him  to  a  lien  thereon  for  advaaoes. 

Tbotsb,  for  thirty-one  bales  of  wool,  by  Davis  &  Aubin  against 
Bradley  &  Go.  The  plaintiffs  were  commission  merchants  in 
Boston,  and  had  a  contract  with  B.  &  H.  Boynton,  according 
to  which  the  Boyntons  were  to  forward  to  the  plaintiffs  wool 
and  invoices  and  receipts  of  wool,  and  the  plaintifb  were  to 
accept  the  Boyntons'  drafts  to  the  extent  of  two  thirds  or  three 
fourths  of  the  value  of  the  wool  forwarded.  The  defendants 
were  forwarding  merchants  at  Burlington,  Yermont,  and  had 
received  the  wool  from  the  Boyntons,  to  be  forwarded  to  the 
plaintiffs.  While  the  wool  was  in  the  defendants'  hands,  it  was 
attached  under  a  writ  in  their  own  favor  against  the  Boyntons, 
and  under  another  writ  in  favor  of  other  creditors  of  the  Boyn* 
tons.  Aiter  attachment,  the  wool  was  left  in  the  defendants' 
possession,  and  was  finally  sold  nnder  execution  of  the  defend* 
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ants,  issaed  on  the  judgment  obtained  in  their  attachment  suit. 
The  plaintJflTfl  had  accepted  and  paid  drafts  drawn  on  them  bj 
the  Boyntons,  and  claimed  a  lien  upon  this  wool    for  the 
amounts  of  those  drafts,  and  therefore  brought  this  suit.    The 
plaintiffs  introduced    four  receipts  in  their  possession,   and 
signed  by  the  defendants.    They  were  as  follows:  ''Received 
of  B.  &  H.  Boynton  thirteen  bales  of  wool,  to  forward  Davis  Sl 
Aubin,  Boston,  via  Western  Bailroad.     Burlington,  May  30, 
1848.''     "  Iteceived  of  B.  &  H.  Boynton,  June  9, 1848,  six  sacks 
wool,  weighing  twelve  hundred  and  eighty-five  pounds,  to  be 
shipped  to  Davis  &  Aubin,  Boston.    Burlington,  June  9, 1848." 
''Received  of  B.  &  H.  Boynton,  twenty-one  bales  wool,  to  be 
forwarded  to  Davis  &  Aubin,  Boston.    Burlington,  June  13, 
1848."    "  Received  in  store,  June  15, 1848,  of  B.  &  H.  Boynton 
for  Davis  &  Aubin,  Boston,  two  bales  wool,  by  W.  R.  R.,  from 
Ghreenbush."    They  also  introduced  three  drafts  drawn  upon 
them  by  the  Boyntons,  which  they  had  accepted  and  paid,  which 
were  dated,  respectively.  May  30,  June  5,  and  June  9, 1848,  and 
were  for  the  amounts,  respectively,  of  four  hundred  dollars,  five 
hundred  dollars,  and  five  hundred  dollars;  also  letters  received 
by  them  from  the  Boyntons,  dated,  respectively.  May  30,  June  2, 
June  10,  and  June  18, 1848,  which  contained  invoices  of  the 
several  lots  of  wool,  referred  to  the  above  receipts  as  being  in- 
closed in  the  letters,  and  advised  of  the  drawing  of  the  above 
drafts.    It  also  appeared  from  the  defendants'  shipping-book 
that  twentj-nine  bales  of  the  wool  were  shipped  on  board  a  boat 
upon  lake  Champlain,  and  consigned  to  the  plaintiffs.    The 
wool  was  attached  on  board  the  boat,  and  was  then  returned  to 
the  defendants'  storehouse,  where  it  remained  until  sold  on  the 
execution.    The  other  bales  were  attached  in  the  defendants' 
storehouse.      The  plaintiffs  maintained  a  general  account  with 
the  Boyntons,  charged  drafts,  when  accepted,  and  freight  and 
expenses,  and  credited  the  amounts  of  sales  made.     During 
their  business  relations  the  Boyntons  sent  them  drafts  which 
they  accepted,  with  reference  to  the  wool  they  had  on  hand  and 
that  on  Ihe  way  to  them,  that  is,  with  reference  to  the  general 
standing  of  their  account.    They  received  five  per  cent  commis- 
sion, and  charged  interest  on  general  average.     On  the  thirtieth 
of  June,  1848,  the  plaintiflis  demanded  the  property,  and  the 
defendants  refused  to  deliver  it.     The  defendants  claimed  that 
it  should  be  submitted  to  the  jury  whether  the  plaintiffs  accepted 
the  drafts  specially  upon  the  wool  in  question  or  upon  the  gen- 
end  account,  and  that  in  the  latter  event  the  plaintifEs  could  not 
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xeooT€r.  It  nw  ohatged  that  if  it  wm  found  that  under  the 
agreemfint  the  Boyntons  weie  to  consign  the  wool  and  forward 
to  the  plaintiflVi  the  flhipper's  receipt  or  bill  of  lading,  and  the 
plaintiflb  were  to  accept  the  drafts  to  the  extent  of  two  thirds 
or  three  fourths  of  the  yalue  of  the  wool  f<»rwarded,  and  the 
wool  was  so  shipped  and  consigned,  and  the  bill  of  lading  or 
shipper's  receipt  forwarded,  and  drafts  drawn  and  accepted, 
upon  the  credit  of  and  with  reference  to  the  wool  so  for- 
warded, the  plaintiffs  would  haye  constmctiYe  possession  of  the 
wool  on  hand,  and  that  the  same  was  not  subject  to  attachment 
as  the  property  of  the  Boyntons,  and  the  jdaintiffs  would  be 
entitled  to  recover  the  value  of  the  wool,  unless  it  exceeded  the 
amount  of  the  plaintiffs'  lien;  and  in  that  case  they  might 
recover  the  amount  of  the  three  drafts.  Verdict  and  judgment 
for  the  plaintifb.    Exceptions  by  the  defendants. 

D.  A,  SmaUey  and  F.  O.  BtU,  for  the  defendants. 

(7.  F,  Edmunds  and  L.  E.  OhHtenden^  for  the  plaintifb. 

By  Court,  Bbdkkli),  C.  J.  The  question  in  the  present  case 
is  in  regard  to  the  right  of  a  factor  to  a  lien  upon  goods  con- 
signed to  him  and  upon  which  he  has  made  advances.  Ashurst, 
J.,  in  giving  the  opinion  of  the  court  in  Mason  v.  Lickbarrow,  1 
H.  Black.  357;  S.  C,  sub  nom.  LicIAarrow  v.  Mason,  2  T.  B.  63; 
6  East,  21,  a  very  leading  case  upon  this  subject,  says,  in  regard 
to  a  bill  of  lading:  '*  If  the  consignor  had  intended  to  restrain 
the  negotiabiliiy  of  it,  he  should  have  confined  the  delivery  of 
the  goods  to  the  vendor  only,  but  he  has  made  it  an  indorsable 
instrument."  The  judge  seems  to  consider  the  fact  that  the  bill  is 
made  to  deliver  to  assigns  essential  to  its  validity,  in  the  hands  of 
tkbonaftde  purchaser  of  the  goods:  Sargent  v.  Morris,  3  Bam. 
&  Aid.  282;  EiHins  v.  Marlett,  1  Ld.  Baym.  271.  And  in  Chit. 
Cont.  485,  it  is  said:  ''If  the  bill  of  lading  be  to  deliver 
to  A.,  he  should  be  plaintiff.  The  bill  of  lading  will  decide 
who  shall  sue  the  carrier; "  citing  Bryans  v.  Ifix,  4  ICee.  &  W. 
775.  The  form  of  es^ression  used  by  Mr.  Ghitiy  as  indicating 
who  is  to  bring  the  suit,  upon  the  fact  of  the  contract  of  consign- 
ment, or  receipt  by  the  carrier,  is  the  very  indentical  language 
of  two  of  these  receipts.  ''June  18, 1848.  Beoeived  of  B.  St 
H.  Boynton,  tweniy-two  bales  of  wool,  to  be  forwarded  to  Davis 
&  Aubin."  The  one  of  May  30th  is,  "  to  forward  to  Davis  & 
Aubin,"  and  that  of  the  fifteenth  of  June  is,  "  received  in  store," 
etc., "  of  B.  &  H.  B.  for  Davis  k  Aubin,"  which  is  still  more  ex- 
plicit, if  poasiUe.    In  the  case  of  Br\m^  ▼•  Mim^  mqfra,  tba 
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paper,  called  indiffemiifljadiippingieoeiptaiiclatxillof  lading, 
was  net  made  to  aesigiifl,  bat  only  to  the  plaintiffti,  and  the 
effective  port  of  the  contract  ^ras  to  be  delivered  to  Delanj  & 
Co. ,  at  Dublin,  in  caxe  for  and  to  be  diipped  to  the  plaintiffit 
in  the  action,  which  is  certainly  no  more  express  in  its  under- 
taking to  forward  the  goods  to  the  plaintiffs  than  the  contract 
of  the  defendants  in  the  present  case.  In  either  case,  it  is  an 
express  promise  to  deHver  to  the  consignees.  It  can  by  no 
kind  of  refinement  be  made  to  signify  anything  else.  And  ac- 
cording to  all  the  cases,  if  the  plaintiffs  had  been  purchasers, 
this  would  ha^e  Tested  the  absolute  title  in  them,  subject  only 
to  ilie  right  to  stop  in  tranmhi,  which  right  might  ha^e  been 
d^eated  by  a  Ixma  fiie  transfer  of  the  bill  of  lading  for  value. 
In  MaXL  t.  Qriffin^  10  Bing.  246,  it  was  held  that  the  transfer  of 
a  wharfinger's  receipt  was  a  transfer  of  the  property.  And  Tin- 
dal,  C.  J.,  said  "it  had  been  the  practice  to  consider  money 
advanoed  upon  a  wharfinger's  receipt  in  the  same  light  as  if 
advttnced  on  the  actual  delivery  of  goods."  And  the  holder  of  a 
lightennan's  receipt  is  said  to  have  a  control  over  the  goods  till 
he  can  obtain  a  bill  of  lading:  Craven  v.  Byder,  6  Taunt.  433. 

As  contended  by  counsel  in  the  case  of  Bryans  v.  Ntx,  4  Mee. 
ft  W.  775,  the  contract  was  destitute  of  almost  all  the  essen- 
tials of  a  bill  of  lading.  It  was  no  voyage  at  all,  but  a  mere 
transfer  along  a  canal-boat  to  Dublin,  and  thence  to  Liverpool. 
But  the  court  held  that  the  consignees  acquired  a  sufBlcient  title 
to  all  the  cargo  which  was  actually  put  on  board  the  boat  by 
the  consignors  before  the  shipping  receipt  was  executed,  and 
forwarded  to  the  plaintiffs,  but  not  to  such  as  was  then  under 
their  control  and  not  shipped,  so  that  the  mere  promise  to  ship 
certain  articles  set  apart  would  not  be  sufficient,  but  it  must 
aetoally  be  done,  and  the  shipper's  receipts,  according  to  most 
ef  Ae  cases,  forwarded  and  the  bill  accepted,  or  advances  made 
imon  the  fatih  of  such  shipment  b^ore  any  new  destination  is 
given  to  the  cargo.  Until  that  is  done  the  matter  is  ambulatory, 
and  depended  upon  the  will  of  the  consignor.  But  afterwards 
it  is  beyond  recall.  In  that  case  the  consignor  alteved  his  mind 
before  Ae  second  boat  was  loaded,  and  gave  an  order  to  the 
shipper  to  have  its  caxgo  delivered  to  anotiier  person,  as  also  the 
first.  And  the  court  held  that  the  first  was  beyond  his  control, 
and  not  the  second,  because  the  order  was  countermanded 
before  it  was  shipped. 

It  seems  impossible  to  distinguish  the  present  case,  in  princi- 
ple, from  the  case  of  Btyatm  v.  NiXf  supra*    There  are  many  oases 
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where  a  Bymbolioal  deliyery  of  goods,  -with  an  advanoe  or  ao- 
ceptance  upon  the  faith  of  the  deliveij  of  such  symbol,  has 
been  held  to  create  a  lien  upon  the  goods,  the  same  as  the 
actual  delivery.  In  EaU  v.  Oriffin,  10  Bing.  246,  before  re- 
ferred to,  one  Willson  was  the  owner  of  goods  which  were  about 
to  be  shipped  from  Stockton  to  London,  and  took  a  wharfinger's 
receipt  for  them,  which  he  handed  over  to  the  plaintiff  upon 
an  advance  of  money.  The  plaintiff  showed  this  wharfinger's 
receipt  to  the  wharfinger  at  London  before  the  goods  arrived, 
and  he  promised  when  they  did  arrive  to  deliver  them  to  the 
plaintiff.  And  the  court  held  that  the  plaintiff  acquired  such 
an  interest  in  the  goods  as  would  enable  him  to  maintain  trover. 
This  is  put  by  the  court  upon  the  ground  that  it  was  a  symboli- 
cal delivery  of  the  goods,  the  same,  says  Bosanquet,  J.,  as  if 
the  goods  passed  from  hand  to  hand. 

In  the  case  of  Craven  v.  Eyder,  6  Taunt.  483,  the  plaintiffs  con* 
tracted  to  sell  sugars  to  one  French,  and  put  them  on  board  the 
ship  for  that  purpose,  but  took  a  lighterman's  receipt  for  them  as 
shipped,  ''  for  and  on  account  of  the  plaintiffs; "  and  although 
the  master  gave  a  bill  of  lading,  certifying  that  the  goods  were 
shipped  for  French  or  his  assigns,  it  was  held  that  he  did  this  in 
his  own  vnrong,  until  the  lighterman's  receipt  was  surrendered. 
That  was  the  contract  of  consignment  until  exchanged  for  the 
bill  of  lading. 

So  that  to  give  a  factor  a  lien  upon  goods  consigned,  but  not 
actually  received,  these  incidents  must  concur:  1.  The  consign- 
ment must  be  in  terms  to  the  factor.  That  was  so  in  the  pres- 
ent case,  as  much  as  if  a  formal  bill  of  lading  had  been  made 
in  his  name,  omitting  assigns.  So  that  the  undertaking  of 
Bradley  &  Go.  is,  in  terms,  to  forward  them  to  Davis  &  Aubin, 
and  for  their  benefit.  They  are,  upon  the  face  of  the  forward- 
er's receipt  (which  is  in  fact  a  bill  of  lading,  as  far  as  one  can 
properly  exist  in  these  inland  transactions),  the  parij  entitled 
to  sue,  and  the  instrument  binds  the  defendants  to  forward  the 
goods  to  the  plaintiffs,  and  equally  binds  the  carrier  to  deliver 
to  them,  and  prima  facie  the  plaintiffs  are  the  only  party 
entitled  to  receive  the  goods,  upon  the  face  of  the  transaction. 
B.  &  H.  Boynton  had  parted  with  their  control  over  them.  2. 
But  to  the  conclusiveness  of  such  a  contract  i^ainst  creditors 
and  subsequent  purchasers,  it  is  requisite  that  the  consignee 
should  have  made  advances  or  acceptances  upon  the  fidUi  of 
these  particular  consignments.  That,  too,  we  think  is  shown 
by  the  testimony  and  found  by  the  jury. 
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In  addition  to  this,  which  seems  commonly  sufficient  to  give 
the  factor  a  lien,  and  is  all  that  existed  in  Holbrooh  t.  Wight,  24 
Wend.  169  [35  Am.  Dec.  607],  and  which  seems  to  us  to  be  a  sensi- 
ble, and  we  see  no  leason  to  doabt  a  sound,  case — ^in  addition  to 
all  this,  the  present  case  does  contain  what  all  the  cases  and  all  the 
books  upon  this  subject,  as  far  as  I  can  learn,  have  ever  regarded 
as  a  symbolical  delivery  of  the  goods,  the  sending  to  plaintiffs  the 
tripper's  receipt,  which  is  in  effect  and  in  terms  a  consignment, 
or  bill  of  lading,  to  the  plaintiffs.  For  what  is  a  bill  of  lading  ? 
It  seems  to  be  nothing  more  than  an  acknowledgment  that  the 
goods  are  put  on  board  the  ship  at  one  port,  to  be  delivered  to 
A.  B.  at  another  port  or  to  his  assigns.  This  contract  is  com- 
monly executed  in  triplicates,  one  of  which  is  kept  by  the  mas- 
ter for  his  own  information  as  to  the  nature  of  his  undertaking, 
one  is  retained  by  the  consignor  to  show  that  he  has  shipped  the 
goods,  the  other,  which  is  the  only  one  intended  to  be  nego- 
tiated, is  forwarded  to  the  vendee  or  factor;  and  if  these  persons 
indorse  such  bill  of  lading  for  value,  it  passes  the  title  of  the 
goods  even  to  the  defeating  of  the  right  to  stop  in  transitu.  The 
consignor  may,  if  he  choose,  take  the  bill  of  lading  in  his  own 
name,  and  then  he  can  indorse  it.  But  unless  he  restricts  the 
consignment  to  be  delivered  for  his  own  use,  the  consignee  is  the 
paxtj  prima  facie  entitled  to  control  the  delivery  and  the  title. 
And  this  is  the  form  of  the  present  consignment.  And  the 
shipper's  receipt,  being  delivered  to  plaintiffs  and  acceptances 
made  upon  its  faith,  the  plaintiffs'  title  was  perfected  to  the  ex* 
tent  of  their  lien,  and  this  point  is  expressly  put  to  the  jury  and 
found. 

This  point  was  considered  and  decided  by  the  court  when  the 
case  vras  last  before  us,  and  is  reported  in  24  Yt.  55,  and  the  re- 
argument  and  re-examination  has  confirmed  our  convictions  of 
the  entire  soundness  of  the  decision.  We  do  not  think  the 
question  is  one  susceptible  of  reasonable  doubt,  and  it  seems  to 
us  to  have  been  properly  submitted  to  the  juiy ,  so  that  we  might 
here  content  ourselves  by  affirming  the  judgment;  but  we  are 
induced  to  examine  the  cases  further  to  some  extent. 

The  case  of  Eolbrook  v.  WigU,  24  Wend.  168  [35  Am.  Dec.  607], 
is  a  full  authority  for  the  decision  of  the  county  court  in  this  case. 
There  the  plaintiffs  were  commission  merchants  in  New  York, 
and  their  correspondents  manufacturers  at  Middlebury ,  Vermont. 
They  advised  the  plaintiffs  of  the  goods  being  in  readiness  to  be 
forwarded  to  them,  and  that  they  would  be  sent  to  a  house  in 
Troy,  as  soon  as  consistently  could  be,  to  be  forwarded  to  the 
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ploixttiffii  in  fhe  spsing.  That  was  done,  and  the  gooda  sent  to  a 
forwarding  house  in  Troj,  with  instructions  to  forward  them  to 
the  plaintiffs  upon  the  opening  of  navigation.  The  consignors, 
about  this  time,  drew  upon  the  plaintiffs  for  six  thousand  dol* 
lars,  at  different  dates,  which  the  jury  found,  as  thej  did  in  the 
present  case,  the  plaintiffs  accepted,  relying  upon  these  consign- 
ments. The  consignors,  being  pressed  by  other  creditors,  made 
a  different  disposition  of  the  goods  while  remaining  in  the 
hands  of  the  forwarder  at  Troy,  and  ordered  them  into  other 
hands,  and  to  be  delivered  to  other  parties.  But  the  court  held 
that  the  lien  of  the  first  consignees  was  perfected,  and  the  sub- 
sequent disposition  of  the  property  could  not  defeat  their  rights. 
In  this  case  there  was  nothing  like  a  symbolical  delivery  which 
does  exist  in  most  of  the  English  cases  upon  this  point,  and 
equally  in  the  present  case,  and  which  seems  to  be  regarded  by 
most  jurists  and  merchants  as  an  essential  element  in  a  consign- 
ment to  a  factor,  in  order  to  perfect  his  lien  for  advances  made 
upon  the  faith  of  such  consignment,  and  which  fact  is  regarded 
as  amounting,  in  all  cases,  to  a  substantial  change  both  of  title 
and  possession. 

The  case  of  Taylor  v.  Kymer^  8  Bam.  &  Adol.  820,  is  a  very 
elaborate  and  well-considered  case,  where  this  distinction  is 
fully  recognized.  It  may  be  here  noticed  that  some  of  the  Eng- 
lish cases  treat  a  formal  bill  of  lading  as  strictly  negotiable,  not- 
withstanding the  omission  of  the  word  "  assigns:"  Benieria  v. 
Rudingy  Moo.  &  M.  611.  But  no  question  of  that  kind  arises 
in  the  present  case;  see  1  Smith's  Lead.  Gas.  260,  note  to 
MWer  V.  Raoe^  where  the  proposition  is  attempted  to  be  main- 
tained that  no  instrument,  by  the  English  common  law,  is 
strictly  negotiable,  unless  in  terms  made  to  assigns,  or  order,  or 
bearer,  etc.,  that  is,  unless  its  negotiable  qualiigr  appears  in 
terms  upon  the  face  of  the  instrument.  None  of  the  principles 
laid  down  in  the  case  of  The  Frances^  8  Cranch,  885  et  seq.,  have 
much  application  to  this  subject,  as  the  questions  there  dis- 
cussed have  reference  to  prize  cases,  nor  does  any  general  prin- 
ciple there  laid  down  conflict  at  all  with  our  decision  here 
MiicheU  v.  Ede,  82  Eng.  Com.  L.  260,  S.  C,  11  Ad.  &,  El.  888, 
is  decided  chiefly  upon  the  question  of  the  intention  to  con- 
sign the  particular  goods,  and  the  effect  of  indorsing  a  bill  of 
lading  as  passing  the  absolute  title,  and  so  far  as  the  symbol- 
ical delivery  is  concerned,  is  an  authority  for  our  present  decis- 
ion. In  the  case  of  EViaU  d  B&ynUm  v.  The  Defendants,  28  Yt. 
217,  there  was  no  advance  or  acceptance  upon  tiie  faith  of  anj 
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particiilar  ooongnmaaiy  and  noUdiig  like  a  symbolical  ddirezy, 
which  lesree  the  case  wholly  diBBimilar  to  the  present.  No 
shipping  list  or  receipt  was  ever  delivered  to  the  plaintiffs  in 
that  case  by  any  one.  The  case  of  Whitehead  t.  Anderwn,  9  Mee. 
&  W.  634,  where  it  is  held  that  to  constitute  a  constructiTe  pos- 
session in  the  consignee  the  forwarder  or  carrier  must  enter  into 
some  new  and  specific  contract  to  deliver  to  the  consignee,  is 
this  very  case,  as  we  understand  the  shipper's  undertaking. 
The  case  of  Gardner  v.  ffowland,  2  Pick.  599,  seems  to  us  a  full 
authoriiy  for  the  decision  ^e  here  make.  Here  the  delivery  of 
the  invoice,  with  an  assignment,  is  regarded  as  a  symbolical 
delivery  of  Hm  ship.  "Without  speaking  in  detail  of  the  other 
cases,  which  seem  to  us  more  remote  from  the  very  points  in- 
volved in  this  case,  we  conclude  by  saying  that  no  case,  and  so 
far  as  we  can  perceive  no  principle,  conflicts  with  the  plaintifb' 
right  to  recover. 

It  is  scarcely  needful  to  advert  to  any  criticisms  which  were 
attempted  at  the  bar,  upon  the  opinion  of  the  court  in  24 
Vermont,  in  the  same  case.  We  have  shown  that  the  decision 
is  sound  and  tenable,  we  think;  and  if  it  were  not,  it  must, 
according  to  the  settled  practice  of  this  court,  govern  the  same 
CBfle;  but  we  do  not  consider  that  the  opinion  of  the  court,  as 
tiiere  reported,  is  fairly  open  to  the  objection  that  it  is  extra- 
judicial and  mere  obiier  dictum,  because  the  judge  does  not  con- 
fine his  argument  to  the  single  point  urged  by  counsel.  That 
might  have  been  sufficient,  but  it  was  by  no  means  so  entirely 
free  from  all  cavil  as  the  reason  urged  by  the  learned  judge, 
which,  so  far  from  being  his  own  individual  speculation,  was  the 
very  ground;  and  the  chief  ground,  upon  which  the  case  was 
rested  by  the  different  members  of  the  court  at  the  consultation, 
and  is  too  well  and  too  convincingly  stated  to  require  any 
attempt  at  support  or  conunendation  from  me. 

Judgmiuit  affirmed.  

Faoxob^  Lixv:  See  note  to  Bigekw  ▼.  VfoUer,  68  Am.  Deo.  107,  168| 
Whder  ▼.  CoK,  57  Id.  522;  MwrOn  v.  Pope,  41  Id.  66;  Dttiha  v.  Pope,  Id.  76; 
Knapp  ▼•  Alvord,  40  Id.  241;  Lambeth  v.  TurnbuU,  39  Id.  536;  McKentie  v. 
Hevnu,  as  Id.  291;  Hotbrookv.  Wight,  35  Id.  007;  ffoUyr.  ffugg^/wd,  19 LL 
aOS;  PaUemm  v.  McOahe^  13  Id.  298;  Ward  v.  Brandl,  13  Id.  302;  Hodg^ 
•on  ▼.  Pafwon,  6  Id.  439;  Gage  v.  Attiton,  2  Id.  682. 

Vaofto^s  Lav  ok  CoNBiGznm  Goons:  See  note  to  Bigelow  y.  Walker,  58 
Am.  Deo.  107,  where  the  principal  oaae  is  dieoniwifld,  and  the  trne  mle  aaid  to 
bo  that  the  mere  oonrignment  in  terms  to  the  factafr  will  not  give  him  a  lien 
lor  his  advanoea,  bat  that  the  delipwy  to  him  ot  a  bill  of  lading  or  earner's 
is  BoesMaiy:  See Dedki  t.  Ptape,  41  Id.  70^    In  Smk^  Moekmkr  y. 
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Jcnea,  66  Id.  290,  it  is  held  that  the  factor  aoqalres  no  interest  in  the  goods 
ooniiigned  to  him  nntil  the  reoeipt  of  the  goods  or  delivery  to  him  of  a  bill  of 
lading;  see  also  the  note  to  this  ease,  299;  Bonner  v.  Mcarah,  4^  Id.  754. 

TiTLi  Passbs  bt  TuAKsnsB  OF  Bill  of  Ladiko:  See  cases  cited  in  note 
to  Bank  qfBoche$ter  r,  Jones,  55  Am.  Deo.  299. 


MiOHiGAN  State  Bank  v.  Pegs. 

[28  YXRlCOaT,  200.] 

Wbittbn  Guakantt  o&  Lbtteb  OF  Cbsdit  mat  bb  Subd  upon  bttheb 
IN  Namb  OF  Nominal  Pabtt  or  of  the  real  party  in  interest,  as  in  the 
case  of  simple  contracts. 

Wbittbn  Guabantt  ob  Lbttbb  of  Cbbdit  Addbessbo  to  Pbbson  Aa 
"Prbsidbnt*'  mat  bb  Shown  bt  Proof  Aliundb  to  have  been  in- 
tended for  the  benefit  of  a  bank  of  which  such  person  was  president,  and 
the  bank  may  sne  thereon. 

Bbal  Pabtt  in  Intbbbst  Who  mat  Sub  on  Wbittbn  Contbact  may  be 
ascertained  by  proof  eUiunde,  where  the  agency  or  tmst  of  the  nominal 
party  appears  upon  the  face  of  the  contract. 

Lbttbb  of  Cbbdit  Aodressbd  to  Pebson  as  Pbesidbnt  is  ascertained  to 
be  intended  for  benefit  of  a  bank  by  proof  showing  him  to  be  president 
of  such  bank,  and  of  no  other  institotion. 

LdRTBB  OF  Cbbdit  Siqnbd  bt  Two  Pbbsons,  and  stating  that  another  per- 
son is  authorized  "to  value  upon  us,  or  either  of  us,  to  the  amount  of 
twenty-five  thousand  dollars,  which  will  be  duly  honored,  and  we 
hereby  jointly  and  severally  hold  ourselves  accountable  for  the  accept- 
ance and  payment  of  such  drafts,"  binds  both  signers  to  the  payment  of 
all  acceptances  made  by  either,  especially  when  they  have  shown  by  their 
acts  that  sncb  was  the  intention. 

LmsB  OF  Credit  will  bb  Constbukd  as  Continthno  Guabantt  when 
it  has  so  been  treated  by  the  parties,  and  its  terms  are  not  inconsistent 
with  this  oonstruotionf  although  taken  alone  it  would  be  construed  as  a 
single  guaranty. 

LmEB  OF  Credit  will  Bind  Sionbrs  to  Patmbnt  of  Dbaits  Made 
Patable  EiiSEWHBBB  THAN  AT  RESIDENCE  OF  Dbawbbs,  when  the  drafts 
have  been  accepted  generally,  and  the  signers  have,  after  the  acceptance, 
executed  notes  and  given  other  assurance  of  the  payment  of  such  drafts. 

AsBUHPSiT  against  John,  JohnH.,  and  Edward  W.  Peck,  upon 
A  letter  of  credit  signed  by  them  under  their  firm  name  and 
Biyle  of  J.  &  J.  H.  Peck  &  Co.,  and  by  H.  W.  Oatlin.  This  let- 
ter of  credit  is  stated  in  the  opinion.  It  was  in  &.vor  of  Boelof- 
Bon,  Hatch  &  do. ,  of  Detroit,  Michigan,  and  was  sent  to  that  firm, 
and  by  them  deliyered  to  the  plaintiffs.  After  the  deliyerj  of 
this  paper  to  the  plaintiffs  in  this  action,  Boelofson,  Hatch  & 
Go.  drew  seven  drafts,  two  of  which  were  upon  the  defendants 
as  drawees,  and  five  upon  H.  W.  Oatlin  as  drawee.    These  seven 
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dxftftB  aggregated  the  amount  of  twenty-five  thousand  dollars, 
which  was  the  amount  guaranteed  in  the  letter  of  credit.  These 
eeven  drafts  were  discounted  and  paid  to  Boelofson,  Hatch  Sc 
Co.  by  the  plaintifTs,  and  their  amounts  were  paid  to  the  plaint- 
iffis  when  due.  After  drawing  these  seven  drafts,  which  were 
paid,  Boelofson,  Hatch  &  Co.  drew  seven  other  drafts,  which 
were  also,  upon  the  faith  of  the  letter  of  credit,  discounted  and 
paid  by  the  bank,  but  which  were  not  paid  to  the  bank  at  matu- 
rity, but  are  still  held  by  the  bank.  And  these  latter  seven 
drafts  constitute  the  matter  in  controversy.  They  amounted  to 
twenty  thousand  dollars,  were  all  drawn  upon  H.  W.  Catlin, 
duly  accepted  by  him,  duly  protested  for  non-payment,  and 
notice  thereof  was  duly  given  to  all  the  parties.  When  the 
first  five  of  these  seven  drafts  were  overdue,  the  bank  demanded 
their  payment  of  Catlin  and  the  defendants  according  to  the  let- 
ter of  credit.  Catlin  and  the  defendants  thereupon,  in  order  to 
secure  the  payment  of  these  overdue  bills,  executed  and  delivered 
to  the  bank  their  four  promissory  notes,  amounting  in  all  to 
twelve  thousand  dollars,  which  was  the  amount  of  the  overdue 
bills.  These  notes  the  plaintiffs  still  hold,  and  they  are  unpaid. 
The  plaintiffs  then  informed  the  defendants  that  two  more  bills 
of  exchange,  the  remaining  two  of  the  seven  unpaid,  had  been 
drawn  by  Boelofson,  Hatch  Sc  Co.,  and  had  been  discounted 
and  were  held  by  the  plaintiffs.  After  these  two  drafts  fell  due 
and  were  dishonored,  the  plaintiffs,  by  their  attorney,  applied  to 
J.  H.  Peck,  who  was  a  partner  and  the  chief  financial  manager 
of  the  defendants'  firm,  for  the  payment,  under  the  letter  of 
credit,  of  these  two  bills,  which  amounted  to  eight  thousand  dol- 
lars and  interest.  J.  H.  Peck  then  promised  the  attorney  that 
these  two  bills  should  be  paid,  that  the  whole  twenty  thousand 
dollars,  the  amount  of  all  the  dishonored  bills,  should  be  retired 
within  ten  days  or  two  weeks  thereafter.  The  foregoing  are  the 
facts  in  the  case  stated,  and  the  court  below  held  that  the  plaint- 
iffs could  not  recover  upon  the  letter  of  credit  for  the  amounts 
of  the  dishonored  drafts,  and  rendered  judgment  accordingly. 
The  plaintiffs  excepted. 

Oeorge  F.  Edmunds,  for  the  plaintiffs. 

J.  Maeck  and  S.  Wires,  for  the  defendants. 

By  Court,  Bediikld,  C.  J.  This  is  an  action  by  which  the 
pbdntifb  seek  to  recover  of  the  defendants  the  amount  of  certain 
aooeptances  of  H.  W.  Catlin,  upon  a  guaranty  signed  by  Catlin 
and  fliemselves,  and  addressed  to  C.  C.  Trowbridge,  president, 


236  Michigan  Stats  Bank  v.  Pbcil      [Vermont^ 

Detroit,  Hichigaii,  in  these  words:  ''  Dear  Sir:  Mesars.  Boelof- 
son.  Hatch  &  Co.,  of  Detroit,  are  hereby  authorised  to  value 
upon  us,  or  either  of  us,  to  the  amount  of  twenty-fire  thousand 
dollars,  in  such  amount  and  on  such  time  as  they  may  require, 
which  will  be  duly  honored,  and  we  hereby  jointly  and  severally 
hold  ourselves  accountable  for  the  acceptance  and  payment  of 
such  drafts; "  signed  by  the  defendants  and  by  Catlin. 

The  person  to  whom  this  letter  was  addressed  was,  at  the 
time,  president  of  the  plaintifb'  bank.  The  letter  was  given  to 
the  hands  of  Boelofson,  Hatch  &  Ck).,  and  by  them  delivered  to 
the  plaintiffs,  who,  upon  its  credit,  discounted  the  paper  in 
question. 

1.  The  first  question  made  in  the  case  is  that  the  guaranty 
does  not  appear  upon  its  face  to  be  intended  for  the  plaintifBs, 
and  that  it  is  not  competent  to  show  that  such  was  the  intention 
of  the  signers  by  extraneous  evidence.  But  contracts  of  this 
kind  have  never  been  held  subject  to  the  same  rules  of  construc- 
tion in  this  respect  as  negotiable  paper.  And  in  regard  to  such 
paper,  even  in  this  state,  it  has  been  decided  that  it  may  be  sued 
in  the  name  of  the  real  parfy  to  the  contract,  although  his  name 
does  not  appear  upon  the  note  or  bill;  but  the  general  rule  of  the 
commercial  law  is  undoubtedly  otherwise.  But  in  regard  to  a 
guaranty  of  this  kind,  it  follows  the  general  rule  of  the  law  in 
regard  to  simple  contracts,  which  is,  that  they  may  be  sued 
eiUier  in  the  name  of  the  nominal  or  of  the  real  party.  And  in 
the  case  of  oral  contracts,  it  has  been  considered  that  it  is  not 
important  whether  the  agency  of  the  promisee  were  known  to 
the  promisor  at  the  time  of  the  entering  into  the  contract.  And 
perhaps  the  rule  maybe  equally  applicable  to  written  simple 
contracts.  At  all  events,  there  can  be  no  question  that  where 
the  agency  or  trust  appears  upon  the  face  of  the  contract,  thus 
indicating  an  abbreviation  or  imperfeotion,  so  to  speak,  being, 
as  it  were,  a  call  for  proof  aliunde,  that  such  proof  may  be 
introduced  as  the  basis  of  giving  effect  to  the  contract  by  show- 
ing the  sense  in  which  the  terms  are  used. 

And  in  the  present  case,  the  letter  of  credit  being  addressed 
to  the  person  as  president,  and  the  proof  showing  him  president 
of  the  plaintiffs'  bank,  and  of  no  other  institution,  it  renders  it 
certain  that  it  was  intended  for  the  plaintiffs'  benefit.  If  any 
doubt  had  arisen  upon  the  proof  upon  this  point,  aa  if  he  had 
been  president  of  two  banks  at  Detroit,  such  doubt  might  per^ 
hape  properly  enough  have  been  solved  by  further  proof  upon  the 
point  as  to  which  particular  bank  the  letter  was  in  fset  addressed. 
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But  no  sack  question  MifleB  here.  The  oaseof  WaUonY.  Dodsan^ 
d  C!ar.  &  P.  162,  so  far  as  it  can  be  regarded  as  any  authority, 
being  a  mere  rdri  prtu«  case,  is  oertainly  in  favor  of  the  yiews 
we  take.  A  gnaxanty  addressed  to  one  partner  was  allowed  to 
inure  to  the  benefit  of  both,  upon  the  ground  that  they  had 
acted  upon  the  &ith  of  it,  and  that  it  obviously  was  intended 
for  both.  So,  too,  in  this  case,  a  general  guaranty  addressed  to 
no  one  in  particular  was  allowed  to  inure  to  the  plaintiffs'  use, 
Gasdee,  J.,  saying  **  such  a  guaranty  will  inure  to  the  benefit 
of  those  to  whom,  or  for  whose  use,  it  is  delivered."  The  other 
cases  cited  do  not  seem  ajyplicable.  The  case  of  Orani  v.  Naylor, 
4  Cranch,  224,  was  where  the  guaianiy  was,  on  the  face  of  it, 
by  mistake,  probably,  addressed  to  some  other  persons  than  the 
plaintiflh,  and  the  court  held  that  this  mistake  could  not  be  set 
right  in  a  court  of  law  by  oral  proof  of  the  intention  of  the 
guarantors  to  address  their  letter  of  credit  to  the  plaintifb. 
This  is  in  conf ormily  to  the  long-established  rule  of  law  upon 
the  subject.  The  case  of  Hall  v.  Band,  8  Conn.  660,  574,  does 
not  seem  to  have  any  application  to  this  subject.  Hosmer,  C. 
J.,  there  argues  against  the  admission  of  oral  proof  as  the  basis 
of  construction  of  the  written  contract,  upon  the  ground  that 
there  is  no  necessity  for  any  such  resort,  the  contract  being  ex- 
plicit upon  its  face,  and  the  proof  being  o&red  to  give  an 
operation  beyond,  and  inconsistent  with,  its  terms.  And  the 
case  of  WaM  v.  Bailie,  10  Johns.  180,  is  where  the  guaranty 
was  attempted  to  be  applied  to  transactions  altogether  one  side 
of  its  scope. 

2.  The  question  whether  the  guaranty  was  intended  to  bind 
the  signers  to  the  payment  of  drafts  and  acceptances  to  which 
they  were  not  parties  in  form  is  one  of  some  nicety,  and,  upon  the 
terms  used,  not  free  from  diffiouliy.  But  it  seems  to  us  that  to 
give  effect  to  all  the  terms  used,  which  is  ordinarily  to  be  done 
when  it  can  be,  we  must  conclude  that  something  more  was 
intended  than  an  agreement  to  accept  such  bills  as  were  drawn 
upon  both  or  either  of  them,  and  pay  such  as  they  had  them- 
selves accepted.  If  this  had  been  all  which  was  intended,  it  is 
scarcely  supposaUe  that  business  men,  such  as  those  concerned 
seem  to  have  been,  or  indeed  that  any  one,  should  have  resorted 
to  so  much  unnecessary  verbiage.  The  last  clause  of  the  guar- 
anty evidently  goes  beyond  the  mere  acceptance  and  payment  of 
such  drafts  as  were  addressed  to  the  parties  signing;  else  why 
stipulate  for  payment,  since  the  aooeptances  by  themselves  bound 
them  to  pay?    It  is  obvious  that  this  portion  of  the  contract  was 
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intended  to  bind  both  signers  to  the  payment  of  all  acceptances 
made  by  either.  And  the  conduct  of  both  parties  shows  very 
f ally  that  they  so  understood  the  contract,  else  the  bills  would 
probably  have  been  drawn  jointly,  so  as  to  secure  the  responsi- 
bility of  both;  and  if  not  so  drawn,  and  the  defendants  did  not 
expect  to  be  responsible  for  the  acceptances  of  Catlin,  it  is  alto- 
gether incomprehensible  that  they  should,  upon  the  first  appli- 
cation, without  objection,  have  executed  their  notes  for  twelve 
thousand  dollars  of  such  acceptances. 

8.  The  question  whether  this  was  intended  to  be  a  continuing  or 
standing  guaranty  to  the  amount  of  tweniy-ftye  thousand  dollars, 
if  it  were  not  that  the  parties  have  so  treated  it,  would  certainly 
be  attended  with  difficuliy.  The  terms  used  would  certainly 
more  naturally  incline  me  to  regard  it  as  a  single  guaraniy  for 
twenty-five  thousand  dollars,  and  there  to  end.  The  provision 
in  allowing  Boelofson,  Hatch  &  Oo.  to  draw  for  such  amounts, 
and  on  such  time  as  they  might  require,  seems  to  me  entirely  con- 
sistent with  that  view.  It  is  simply  saying  it  need  not  all  be  in 
one  draft.  But  when  we  find  the  plaintLBs  acting  upon  it  as  a  con- 
tinuing guaranty,  and  the  defendants  assuming  the  drafts  without 
objection,  it  is  impossible  to  doubt  that  it  was  so  intended  by  all 
the  parties.  And  as  the  terms  used  are  altogether  consistent  with 
such  construction,  we  think  the  practical  construction  given  it  by 
the  parties  must  be  held  binding  upon  them.  It  would  be  strange 
if  it  were  not  so  under  the  circumstances.  After  the  defend- 
ants had  given  their  notes  for  twelve  thousand  dollars,  and  one 
of  the  partners  and  their  cashier  had  given  the  fullest  assurance 
that  the  remainder  should  be  provided  for  in  ten  days,  without 
any  queiy  or  claim  of  exemption,  and  the  plaintiffs  had  thus 
been  quieted  by  such  a  practical  construction  of  their  guaranty, 
it  would  be  little  less  than  a  fraud  to  allow  the  defendants  to 
now  stand  upon  the  strict  and  literal  construction  of  the  letter. 
We  have  found  no  case  where  the  parties  have  been  allowed  to 
repudiate  any  such  long-standing  and  unequivocal  practical 
construction  of  their  contract.  And  we  are  so  fully  persuaded 
that  it  could  not  fail  to  be  of  evil  example  to  allow  any  such 
thing  in  courts  of  justice,  that  we  shall  be  slow  to  adopt  any 
such  conclusion  without  precedent.  Douglas  v.  BeynMs,  7  Pet. 
113,  is  a  full  authority  for  allowing  the  practical  construction 
of  this  contract  to  define  the  extent  of  the  terms  used. 

4.  If  it  be  true  that  upon  the  face  of  this  letter  of  credit 
the  drafts  were  naturally  to  be  made  payable  at  the  counting- 
house  of  the  drawees,  which  is  certainly  the  common  course  of 
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business^  it  is  what  the  parties  themselTeB  might  sorely  waive, 
or  thej  might,  in  the  acceptance,  limit  the  place  of  payment,  if 
Ihey  chose  so  to  do.  But  having  made  a  general  acceptance 
(»f  the  bills,  and  then  executed  their  notes  for  twelve  thousand 
dollars,  and  given  assurance  of  paying  the  remainder  in  ten 
days,  it  would  certainly  now  be  a  remarkable  defense  to  prevail, 
that  the  bills  were  made  payable  in  New  York.  In  practice,  it 
is,  I  think,  not  uncommon,  where  paper  is  n^otiated  through 
banks  to  assist  merchants  in  making  extensive  country  pur- 
chases of  produce,  to  remit  funds  to  the  cities  where  such  pur- 
chases become  available,  and  where  the  banks  often  require  most 
of  their  funds,  which  may  explain  the  present  case  consistently 
with  the  understanding  of  all  concerned.  The  conduct  of  the 
parties  shows  very  clearly  that  the  bills  were  drawn  in  con- 
formity to  the  expectation  of  the  parties,  and  that  is  such  a 
practical  construction  of  the  meaning  of  the  contract  as  will 
bind  the  defendants  the  same  as  if  they  had  accepted  these  veiy 
bills. 
Judgment  for  the  sum  due. 

CoHTUIUmO    GUABANTDB    BXTINXD^    AKD     EXAJfPLBS    OF:     See  8coU  T. 

MifoUt  eO  Am.  Deo.  486;  Lowe  t.  BeekwUh^  58  Id.  659;  Menard  v,  Seudder^ 
66  Id.  610,  and  note  619;  Unkm  Bank  v.  CoHer,  53  Id.  280,  and  note  288; 
tWaum  ▼.  PrenUu,  45  Id.  484,  and  note  492;  Ra^yt  v.  BaUqf,  13  Id.  49. 

PKAonoAL  CoHsiauonoH  bt  pABnxs  TO  OuAa^mrr,  Maxhio  It  Ck>iiTiN- 
iTUiO,  IS  Ck)NCLU8ivx  when  its  tenna  will  admit  of  this  constniotion:  Menard 
V.  Smuider,  56  Am.  Dec  610,  and  note  619;  Lowe  t.  Beekwith,  58  Id.  659. 

Pabol  Svidxkob  to  Show  to  Whom  Guabantt  was  Imtbndkd  to  bb 
<}iVBH  is  adminible,  aa  where  the  letter  of  credit  waa  addreaaed  to  W.  ft 
W.,  hat  waa  intended  for  W.,  W.  ft  Co.:  Wadmomih  t.  AUen^  56  Am.  Dec 
!137. 

A0KIO9  OH  GOABABTT  KUST-  BB  MaIHTADIBD  IB  NaMB  OF  GUABABTBB,  Afl 

Kr  18  HOT  Nbgotiablb:  Sbd  ▼.  SneffUy,  38  Am.  Dec  758;  aee  McLaren  v. 
Vatmm,  37  Id.  260. 

IbBTBUIOBBT    PaTABLB   to  AoBHT    mat  BB  SUBD  OH   BT  AOBHT:    POOTT, 

iTvUfard,  61  Am.  Deo.  749,  and  note  751;  aee  WhUtfcrd  ▼.  Burekn^fer^  39  Id. 

At  Commoh  Law,  Pabtt  must  Sub  nr  Whom  is  Legal  Titlb,  and  not  real 
party  in  intereat:  Bote  t.  Leffan^  4SL  Am.  Dec.  376;  Ckarter  t.  Darby,  50  Id. 
t56;  Berry  ▼.  OUUs,  43  Id.  584;  VioUU  t.  PoweU,  52  Id.  548;  May  t.  Smith, 
M  Id.  594.  Bat  the  later  aathority  allows  the  bank  to  aae  on  a  note  made 
payaUe  to  "A.  B.,  caahier,*'  and  the  like:  Note  to  Boee  v.  Lt^an,  42  Id. 
378  et  aeq.  And  generally,  apon  the  principal's  right  to  aae  on  the  contraot 
of  hia  agsntt  aee  lUHey  v.  Merriaan^  54  Id.  721,  and  note  723;  i^iite  y.  Nor- 
tea,  60  Id.  618;  VhleU  v.  Pwodk  52  Id.  648,  and  oaaes  dted  in  the  notea. 
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Aor  or  5  Oio.  IL,  a  7»  aa,  4,  Subjxotiiig  Bbobdxnt'b  Wholb  Bsxatb,  Boct 
Rial  anb  Fbbsohal,  to  p*yment  of  debtawas  by  act  of  eongrwithelaw 
of  Alexandria  ooonty,  Diatriot  of  Colombia,  from  and  after  June  24, 1812. 

Rial  Ebtatb  u  not  msbilt  Ssoondabt  Fund  wcol  Patmsnt  of  Dbbcb  of 
Dfokdbst,  bat  hia  estate  real  and  personal  is  equally  liable,  unless  some 
equitable  reason  shoold  require  the  oreditor  to  proceed  first  sgainst  the 
personal  estate. 

JosoMXNT  Cbxdxtob  OF  DsoiDXBnp  n  HOT  BouHD  TO  Satdft  his  Bbbt  out 
OF  DxBiB  Dus  DaoiDKNT  before  sal^eotbg  real  estate  that  is  primarily 
liable  for  the  debt* 

Bulb  of  Coubt  must  mm  Subobdinatb  to  Law,  and  in  ease  of  oonfliot  the  law 
willprevaiL 

JUDQMXRT  GbXDITOB  OF  DlOSDXIlT  MAT  MAINTAIN  BiLL  IN  EQUITT  AOAUmT 

BzaouTOB  AND  Dbviiuubi,  to  snbjeot  the  real  and  personal  property  of  tiie 
estate  to  the  satSsfaotion  of  his  debt,  to  avoid  mnltipliolty  of  snita. 
Pabtt  AOAnrar  Whom  Digbb  has  bxkn  Bbndxbxd,  to  Subjsot  Dtoidknt^ 
Bbaltt  to  payment  of  debt,  cannot  sustain  bill  to  review  such  decree  on 
the  ground  that  before  the  decree  he  had  purchased  the  property  at  a 
tax  sale,  for  this  shoold  have  been  relied  upon  aa  a  defense  to  the  origi* 
nalbill. 

Bill  in  equity.  In  Aprfl,  1820»  George  Bnokley  xeooTezed 
judgment  against  Bichttd  libby  for  about  twelve  thousand  dol- 
lars. Execution  was  issued  and  returned  '^  no  property  found." 
In  1821  Libby  died,  and  Lewis  Hiplrinfl  qualified  as  executor  of 
his  will.  In  1824  Suoklqr  filed  a  bill  in  whiob  he  set  out  his 
judgment  against  Libby,  made  the  executor  and  the  legatees  and 
devisees,  among  whom  was  Botchford  and  his  wife,  parties 

defendant,  and  alleging  that  the  personal  estate  was  insolvent 

aio 
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«nd  insufficient  to  pay  the  decedent's  debts,  prayed  satisfaction 
of  his  judgment  out  of  the  real  estate  to  the  amount  that  the 
personal  estate  should  be  insufficient.  The  answer  to  the  bill 
insisted  that  the  real  estate  was  not  liable  since  there  was  a 
lar^3  personal  estate,  consisting  of  large  debts  due  from  one 
Field  of  Kentucky,  and  three  debts  due  from  one  Eee  of  Yir- 
^iiia,  which  debts,  it  was  alleged,  were  placed  in  the  plaintiff's 
hands  by  libby,  and  were  to  be  applied  to  the  judgment,  but  had 
not  been  credited  upon  the  judgment  nor  accounted  for.  In 
October,  1839,  a  decree  was  made  directing  Hipkins,  the  executor, 
to  pay  the  plaintiff  some  four  hundred  dollars  ascertained  by 
the  report  of  a  commissioner  to  be  in  his  hands  as  such  execu- 
tor. And  unless  the  defendants  or  some  of  them  should  by  the 
eleventh  of  May  next  pay  the  plaintiff  the  balance  of  his  judg- 
ment, a  commissioner  named  was  ordered  to  sell  the  real  estate 
belon^fing  to  the  estate,  or  enough  thereof  to  pay  the  balance. 
In  May,  1840,  the  parties  by  their  attorneys  being  present,  the 
tbove  decree  was  made  final.  In  April,  1841,  Rotchford  and  wife 
and  other  deyisees  and  legatees  filed  a  bill  to  enjoin  the  exe- 
cution of  the  decree,  and  to  review  and  reverse  it  upon  several 
grounds  which  sufficiently  appear  in  the  opinion.  Upon  this 
bill  the  court,  in  November,  1844,  reversed  the  decree  of  1840, 
with  leave  to  Suckley  to  amend  his  bill  by  making  the  heirs  of 
Susanna  Thornton  parties  defendant.  Suckley  died,  and  the 
suit  was  revived  in  the  name  of  his  administrator,  who  in  1851 
filed  an  amended  bill  making  the  heirs  of  Susanna  Thornton 
pailies  defendant.  In  Feburaiy,  1852,  the  cause  coming  on  to 
be  heard,  the  court  perpetuated  the  injunction.  From  this  de» 
cree  Suckley's  administrator  applied  to  this  court  for  an  appeal, 
and  it  was  allowed. 

EeaUi  and  Neate,  for  the  appellant. 

H,  Winter  Davis,  for  the  appellees. 

By  Court,  Sahdels,  J.  The  constitution  of  the  United  States, 
art.  1,  sec.  8,  clause  16,  declares:  "The  congress  shall  have 
power  *  *  *  to  exercise  exclusive  legislation,  in  all  cases 
whatsoever,  over  such  district  (not  exceeding  ten  miles  square), 
as  may  by  cession  of  particular  states,  and  the  acceptance  of  con- 
gress, become  the  seat  of  government  of  the  United  States." 

The  state  of  Virginia,  by  the  act  of*  assembly  passed  Decem- 
ber 8, 1789,  13  Hen.  St.  40,  44,  declared  "  that  a  tract  of  coun- 
try, not  exceeding  ten  miles  square,  or  any  lesser  quantity,  to 
be  located  within  the  limits  of  this  state,  and  in  any  pari 
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thereof,  as  congress  may  bj  law  direct,  shall  be  and  the  same 
is  hereby  forever  ceded  and  relinquished  to  the  congress  and 
government  of  the  United  States,  in  full  and  absolute  rights 
and  exclusive  jurisdiction,  as  well  of  soil  as  of  persons  residing 
or  to  reside  therein,  pursuant  to  the  tenor  and  effect  of  the 
eighth  section  of  the  first  article  of  the  constitution  of  the  gov- 
ernment of  the  United  States. 

"  Sec.  2.  Provided,  that  nothing  herein  contained  shall  bo 
construed  to  vest  in  the  United  States  any  right  of  property  in 
the  soil,  or  to  affect  the  rights  of  individuals  therein,  otherwise 
than  the  same  shall  or  may  be  transferred  by  such  individuals 
to  the  United  States. 

**  Sec.  8.  And  provided  also,  that  the  jurisdiction  of  the  laws 
of  this  commonwealth  over  the  persons  and  property  of  indi- 
viduals residing  within  the  limits  of  the  cession  aforesaid  shall 
not  cease  or  determine  until  congress,  having  accepted  the  said 
cession,  shall  by  law  provide  for  the  government  thereof,  under 
their  jmrisdiction,  in  manner  provided  by  the  artiole  of  the  con- 
stitution  before  recited." 

The  state  of  Maryland  having  by  statute  provided  for  a  oes- 
sioh  of  territoiy  to  the  federal  government,  the  acts  of  congress 
passed  July  16, 1790, 1  U.  S.  Stats,  at  Large,  130,  and  March  8, 
1791,  Id.  214,  and  the  executive  action  under  those  acts,  fully 
completed  the  cession,  and  parts  of  Virginia  and  Maryland 
made  to  form  the  District  of  Columbia,  the  seat  of  the  federal 
government.  In  discharge  of  the  duty  to  provide  laws  for  the 
government  of  the  district  thus  established,  it  was  enacted  by 
congress,  February  27,  1801,  2  Id.  108,  c.  16,  sec.  1,  ''that  the 
laws  of  the  state  of  Vixginia,  as  they  now  exist,  shall  be  and 
continue  in  force  in  that  part  of  the  District  of  Ckilumbia 
which  was  ceded  by  the  said  state  to  the  United  States  and  by 
them  accepted  for  the  permanent  seat  of  government." 

In  further  discharge  of  the  duty  to  provide  laws,  it  was  en* 
acted  by  congress,  June  24, 1812,  2  U.  S.  Stats,  at  Large,  756, 
c.  106,  sec.  4,  ''that  real  estate  in  the  county  of  Alexandria 
shall  be  subject  to  the  payment  of  debts  hereinafter  contracted 
in  the 'Same  manner,  to  the  same  extent,  and  by  the  same  pro- 
cess as  real  estate  in  the  county  of  Washington  is  subject  to  the 
payment  of  debts  by  the  laws  now  in  force  in  the  said  county 
of  Washington,  the  operation  of  which  laws  is  hereby  extended 
to  real  estate  in  the  said  county  of  Alexandria,  for  the  satisfao* 
tion  of  debts  hereafter  contracted." 

The  counfy  of  Alexandria,  in  this  act  mentioned,  included 
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that  pari  of  the  District  of  Columbia  which  was  ceded  by  the 
state  of  Virginia^  and  the  county  of  Washington  that  part  which 
was  ceded  by  the  state  of  Maryland.  The  law  governing  the 
county  of  Washington  is  the  same  as  the  law  of  Maryland; 
and  thus  the  liability  of  real  estate  in  Alexandria  to  be  applied 
in  satisfaction  of  debts  is  regulated  and  controlled  by  law,  the 
same  as  that  of  Maryland. 

It  was  conceded  in  the  argument  here,  and  is  fully  shown  by 
numerous  adjudged  cases  in  the  court  of  appeals  of  Maryland  ^ 
that  the  statute  of  5  Geo.  II.,  c.  7,  sec.  4,  was  in  force  in  that  state 
Feburaiy  27,  1801,  when  their  laws  were  extended  by  act  of 
congress  to  Washington  county;  and  was  in  force  in  Washing- 
ton county  June  24, 1812,  when  the  law  of  that  couniy  was  ex- 
tended to  Alexandria  county. 

The  statute  of  5  Geo.  11.,  c.  7,  sec.  4,  provides  ''  that  from  and 
after  the  twenty-ninth  day  of  September,  1732,  the  houses,  lands, 
negroes,  and  other  hereditaments  and  real  estates  situate  or  being 
within  any  of  the  said  plantations,  belonging  to  any  person  in- 
debted, shall  be  liable  to  and  chargeable  with  all  just  debts,  duties, 
and  demands,  of  what  nature  and  kind  soever,  owing  by  any  such 
person  to  his  majesty,  or  any  of  his  subjects,  and  shall  and  may  be 
assets  for  the  satisfaction  thereof  in  like  manner  as  real  estates 
are  by  the  law  of  England  liable  to  the  satisfaction  of  debts  due- 
by  bond  or  other  specialty,  and  shall  be  subject  to  the  like  reme-^ 
dies,  proceedings,  and  process  in  any  court  of  law  or  equity  in  any^ 
of  the  said  plantations  respectively,  for  seising,  extending,  sell- 
ing,  or  disposing  of  any  such  houses,  lands,  negroes,  and  other 
hereditaments  and  real  estates  towards  the  satisfaction  of  such 
debts,  duties,  and  demands,  and  in  like  manner  as  personal  estates 
in  any  of  the  said  plantations  respectively  are  seised,  extended, 
sold,  or  disposed  of  for  the  satisfaction  of  debts/' 

The  act  of  the  general  assembly  passed  February  3,  1846» 
Sess.  Acts,  50,  the  act  of  congress  passed  July  16,  1846,  and 
the  act  of  assembly  passed  March  13,  1847,  Sess.  Acts,  41, 
taken  together,  produced  the  effect  of  bringing  the  county  of 
Alexandria  again  within  the  jurisdiction  of  this  state,  and  mak- 
ing the  territory  a  part  of  the  state.  They  had  the  further  effect 
of  securing  to  all  persons  all  rights  acquired  under  the  laws 
theretofore  in  force  in  that  county,  and  of  preserving  all  actions 
there  pending;  and  of  requiring  the  courts  of  this  state  to  re- 
spect all  proceedings  theretofore  rightly  had  in  such  actions, 
and  that  all  ulterior  proceedings  should  be  had  according  to  th^ 
laws  of  Yirginia. 
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The  jadgment  was  rendered  in  favor  of  Sucklej,  the  sunriving 
partner,  against  Libby  in  his  life-time,  at  April  term,  1820,  for  a 
debt  contracted  after  June  24,  1812. 

The  act  of  6  Geo.  II. ,  c.  7,  sec.  4,  according  to  its  literal  reading, 
as  well  as  by  the  rules  for  construction  of  remedial  statutes,  sub- 
jected Libby's  whole  real  estate  to  sale  for  satisfaction  of  Suck- 
ley's  debt,  regarding  it  as  a  debt  merely  apart  from  its  character 
as  a  judgment.  The  appellant's  intestate,  the  judfjment  cred- 
itor, having  established  his  debt  against  Libby  in  his  life-time, 
was  not  compelled  to  look  to  the  real  estate  as  merely  a  second- 
juy^  fund  for  payment,  but  had  the  right  to  look  upon  the  estate, 
xreaa  and  personal,  as  equally  liable.  This  right  the  creditor 
ranight  exercise,  unless  some  equitable  reason  should  require  him 
'to  proceed  first  against  the  personal  estate:  Hanson  v.  Burnetts 
Lessee,  8  Gill  A  J.  859;  OaUher  v.  Welch's  Estate,  Id.  259. 

In  the  case  before  us,  the  creditor  filed  a  bill  in  chancery,  al- 
leging that  the  personal  estate  had  been  exhausted  without  pay- 
'ing  his  debt,  and  praying  that  the  real  estate  might  be  sub- 
;jected  to  the  payment  thereof.  The  executor  and  devisees  being 
Ikil  pcfftaes,  the  court  directed  an  account  of  the  personal  estate 
in  the  hands  of  the  executor,  and  in  case  of  the  real  estate 
held  it  liable  for  only  so  much  of  the  debt  as  the  personal 
estate  would  not  pay.  The  devisees  have  nothiug  to  complain 
ol,  seeing  that  the  creditor  was  thrown  first  upon  the  personal 
;fund  for  payment.  In  the  argument  here,  and  in  the  answers 
of  the  defendants  to  the  original  bill,  it  was  earnestly  insisted 
that  the  creditor  should  seek  satisfaction  out  of  certain  personal 
assets — ^that  is,  a  debt  due  from  Kee  of  Virginia,  and  another 
from  Field  of  Kentucky,  to  Libby's  estate.  The  answer  to  this 
pretension  is  obvious;  Libby's  executor  had  no  authority  to  en- 
:force  the  collection  of  these  debts.  There  is,  moreover,  noth- 
ing to  show  that  these  debtors  were  solvent.  On  the  contrary, 
certain  facts  in  the  record  tend  to  show  they  were  not  so.  An 
account  of  the  personal  estate  was  taken,  in  which  neither  of 
these  debts  is  mentioned,  and  no  exception  is  taken  for  the  omis- 
«on.  Moreover,  there  is  no  reason  why  the  creditor  should  be 
required  to  give  up  a  fund  subject  to  a  primaiy  liability  for  his 
^ebt,  and  pursue  another  fund  subject  to  the  same  liability.  If 
anything  could  have  been  realized  from  these  debts  of  Eeaand 
Pield,  it  was  the  duty  as  well  as  the  interest  of  the  legatees  and 
<lcvisees  to  have  looked  after  them. 

In  my  opinion,  the  appellant's  intestate  was  rightly  in  court 
|>raying  the  relief  sought.     His  proceedings  for  maturing  his 
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case  seem  to  have  been  bad  under  the  laws  of  Yirginia  in  force 
February  27, 1801.  I  perceive  no  error  therein,  taking,  as  I  do» 
the  recitals  in  the  decree  as  sufficiently  showing  that  the  case 
had  been  regularly  proceeded  in.  If  it  should  be  conceded 
that  a  rule  of  the  court  did  require  the  bill  to  be  filed  before  the 
subpoena  issued,  still,  as  the  law  directed  otherwise,  the  law 
must  prevail.  Although  the  supreme  court  had  authority  to 
prescribe  rules  of  practice  in  the  circuit  courts,  those  rules 
must  be  subordinate  to  the  law.  Although  congress  might 
have  repealed  or  altered  the  law,  yet  it  could  not  delegate  that 
authority  to  another  body. 

After  the  decree  at  October  term,  1839  (made  final,  as  is  8aid» 
by  the  decree  of  May  term,  1840),  had  been  rendered,  Botchford 
and  wife  and  the  heirs  of  Mrs.  Thornton  united  in  a  bUl  praying 
An  injunction  to  the  further  execution  of  the  decree,  and  for  %, 
review  and  reversal  thereof. 

Regarding  the  decree  of  October  term,  1839,  and  the  order  of 
May  term,  1840,  as  one,  yet  according  to  the  practice  in  Virginia 
it  should  be  held  interlocutoiy  only,  and  therefore  not  such  aa 
could  be  reversed  upon  bill  of  review:  See  2  Bob.  Pr.  414;  Dun^ 
bavY.  Woodcock's  Eoe'r,  10  Leigh,  628. 

But  according  to  the  practice  at  that  time  prevailing  in  the 
District  of  Columbia,  the  decree  would  be  held  so  far  final  as  to 
be  the  subject  of  review  by  a  bill  for  that  purpose:  Whiiing  v. 
Bank  of  Uniled  States,  18  Pet.  6;  Bay  v.  Law,  3  Cranch,  179. 

Whatever  may  be  the  character  of  the  decree  complained  of 
in  the  bill  of  review,  and  conceding  for  the  present  that  it  was 
such  as  might  be  reversed  on  a  bill  of  review  showing  sufficient 
cause  for  reversal,  it  yet  remains  to  consider  the  sufficiency  of 
the  causes  alleged  in  this  bill,  and  how  far  they  are  sustained 
by' proof.  We  are  met  at  once  by  the  obvious  fact  that  some 
of  these  causes  are  personal  and  peculiar  to  Botchford  alone,  or 
to  Botchford  and  wife,  and  others  of  them  to  Mrs.  Thornton's 
heirs.  The  only  cause  common  to  all  the  plaintiffs  in  the  bill 
of  review  is  the  alleged  want  of  jurisdiction  to  entertain  the  bill 
of  complainant.  In  support  of  this  objection,  it  is  said  that  the 
judgment  should  have  been  revived  at  law  against  the  devisees^ 
and  the  land  thus  subjected  to  the  satisfaction  of  complainant's 
judgment.  In  reply  to  this,  it  may  be  said  that  the  creditor 
might  have  thus  revived  his  judgment,  and  so  he  might  have 
revived  it  against  the  executor.  But  in  either  case  it  would 
have  been  material  to  ascertain  the  amount  due  on  the  judgment^ 
and  possibly  different  results  might  have  been  arrived  at  in  two 
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several  trials.  In  pursuing  the  fund  in  the  hands  of  the  ezecu- 
toi,  it  might  have. been  necessary  to  convict  him  of  a  devastavU 
by  settling  his  account  with  the  estate  in  his  hands. 

This  objection  to  the  jurisdiction,  when  properly  analyzed,  will 
be  found  to  rest  upon  the  ground  that  the  creditor  should  have 
tried  the  same  fact,  that  is,  the  amount  of  his  debt,  in  two  sev- 
eral suits,  one  with  the  executor,  the  other  with  the  devisees; 
or  that  the  creditor,  to  avoid  two  suits,  might  forego  his  claim  on 
one  or  the  other  of  the  funds;  that  if  he  pursued  the  personal 
fund  he  must  encounter  a  second  suit  at  law  or  in  chanceiy,  to 
subject  the  executor  for  a  devastavit;  that  the  devisees  and  the 
legatees,  being  the  same  persons,  have  the  right  to  insist  on  hav- 
ing the  creditor  put  to  two  suits:  one  against  the  executor,  a 
trustee  for  the  legatee;  the  other  against  the  devisees  directly; 
and  all  this  for  the  purpose  of  obtaining  payment  of  a  debt  out 
of  real  and  personal  estate  substantially  belonging  to  the  same 
persons  as  devisees  or  legatees. 

The  general  principles  of  equity  clearly  justify  the  creditor  in 
convening  in  one  suit  all  parties  interested  in  controverting  the 
amount  of  his  debt,  and  holding  in  their  own  hands,  or  in  the 
hands  of  their  trustee,  the  estate  on  which  the  debt  is  charge- 
able. The  practice  under  the  statute  of  5  Geo.  IE.,  c.  7,  sec.  4,  is 
to  convene  all  parties  in  interest,  so  that  any  party  may  defend 
his  own  interest  without  relying  upon  another  for  that  purpose. 
On  the  whole,  I  am  of  opinion  the  case  was  one  peculiarly  suit- 
able for  the  cognizance  of  a  court  of  equity. 

The  objection  that  Thornton  and  wife  were  dead  at  the  date 
of  the  decrees  of  October  term,  1839,  and  May  term,  1840,  is  not 
sustained  by  proof.  Moreover,  they  were  proceeded  against  as 
absent  defendants,  and  the  statute  prescribes  a  different  mode 
in  which  they  or  their  heirs  shall  make  defense. 

The  fact  alleged,  that  Botchf ord  had  become  the  purchaser  of 
the  real  estate,  or  a  portion  of  it,  at  a  sale  for  the  payment  of 
taxes  due  the  corporation  of  Alexandria,  cannot  sustain  the  bill 
of  review,  because  his  purchase,  even  if  valid,  was  made  before 
the  decree  of  October,  1839,  and  should  have  been  relied  on  as 
a  defense  against  the  relief  prayed  in  the  original  bill. 

The  causes  for  reversal  alleged  in  the  bill  of  review  I  regard 
as  wholly  insufficient  for  that  purpose;  and  the  circuit  court 
erred  in  permitting  it  to  be  filed.  The  subsequent  proceedings 
in  the  cause,  having  been  had  to  some  extent  in  consequence  of 
the  bill  thus  improperly  filed,  are  necessarily  also  erroneous. 

I  am  of  opinion  to  reverse  the  decrees  of  the  court  below  sub- 
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sequent  to  that  of  May  term,  1840,  in  the  manner  and  to  the  ex« 
tent  set  forth  in  the  decree  of  this  court. 

The  other  judges  concurred  in  the  opinion  of  Saxukls,  J. 

To  Sustain  Bill  or  Reyiew,  Petitioner  must  Show  New  Matter 
4hat  came  to  his  knowledge  after  proper  time  to  make  tiae  of  it^  and  that 
conUl  not  have  been  discovered  in  time  by  the  exercise  of  reasonable  diligence: 
Simpson  v.  WaU$,  62  Am.  Dec.  392,  and  cases  cited  in  the  note  306;  Ex  parte 
Vandersmuisent  60  Id.  102. 

MuLTiPLiciTT  or  Suits,  when  Equitt  A&sumbs  Jurisdiction  to  Pre- 
▼SKT:  Doffgeti  v.  Hart,  58  Am.  Dec  464,  and  note  475;  Vann  v.  llargeUt  32  Id. 
689,  and  note  695;  see  also  Fitzhugh  v.  Ouster,  51  Id.  728;  Hmoard  t.  2Torth, 
61  Id.  769. 

Jurisdiction  of  Equitt  in  Probate  Matters. — Where  the  probate  oonrt 
eannot  giro  relief,  equity  has  jurisdiction:  Wade  r.  Am.  Col,  Soe.,  45  Am. 
Dec.  324.  A  clear  case  for  equity  should  be  stated:  MiUe  t.  Lumpkin,  44  Id. 
677;  see  also  Leigh  v.  Smith,  42  Id.  182;  Newbjf  ▼.  Shhmer,  31  Id.  397;  snd 
set  the  jurisdiction  of  equity  over  the  estates  of  decedents  treated  in  the  note 
to  Cfreen  v.  Creightan,  48  Am.  Dec.  744-751. 

Personal  Estate  or  Decedent  Primarily  Liable  for  Payment  of 
Debts:  Newby  v.  Skinner,  31  Am.  Dee.  397;  Chase  t.  Lockerman^  35  Id.  277 1 
HUres  V.  Sdree,  43  Id.  626;  tee  Hudgin  v.  Hudgin,  52  Id.  124;  Srtnm  ▼.  Bask- 
ford.  Id.  659;  note  to  ShanmnCs  Heirs  v.  DUJUm,  48  Id.  806. 


BUBWELL  V.   HOBSON. 

[12  OSAXXAX,  832.) 

Maxim,  Sio  Utxee  Tuo  ut  Alienum  nok  Ladae,  emphatically  appliat  to 
riparian  proprietors. 

Riparian  PROPRiaioR  has  No  Bioht  to  Divert  Stream,  or  any  part  of 
it,  from  its  accnstomed  course,  to  the  injury  of  other  persons. 

Riparian  Proprietor  may  Erect  Any  Work  in  Order  to  Prevent 
HIS  Lakd  being  Overflowed  by  any  change  of  the  natural  state  of 
the  stream,  and  to  prevent  its  old  course  from  being  altered. 

Riparian  Proprietor  may  not  Erect  Any  Work  that  in  time  of  ordinary 
flood  will  throw  the  water  on  the  grounds  of  another  proprietor,  so  as  to 
overflow  and  injure  them;  and  for  such  injury  he  will  be  liable  in 
damages. 

Riparian  Proprietor  has  Right  to  Maintain  Dike  on  his  Land,  con- 
structed along  line  of  creek,  and  which  in  time  of  flood  causes  the  sur- 
plus water  to  flow  wholly  over  the  land  on  t;ie  opposite  side  of  the  creek, 
when  both  he  and  the  opposite  proprietor  claim  under  the  same  person 
who  erected  the  dike  when  he  owned  the  land  on  both  sides  of  the  creek. 

Commissioners,  in  Partitioning  Estate  of  Decedent,  are  Presumed 
TO  HAVE  Appreciated  Advantages  and  Disadvantages  accruing  from 
the  fact  that  a  dike  upon  one  part  of  the  property  caused  water,  in  time 
of  flood,  to  overflow  another  part,  and  the  dike  may  be  maintained  by 
the  heir  to  whom  the  land  is  allotted,  and  by  those  claiming  nnder  him. 
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Partitioit  ST  Suit,  or  bt  Aobxbment  and  Intkbchakob  ot  Dbbdb»  in 
either  case  makes  the  partitionera  in  effect  pnxoliaaera  of  their  respeotivo 
lots,  and  entitled  to  hold  them  as  any  other  parohasers. 

RlPABIAN     PboI^UBTOB    WILL    BX     EnJOIVED    VBOM    CONBTBUOTIsrO    DiKB 

which  will  destroy  the  dike  of  the  opposite  proprietor  and  canse  over- 
flow of  his  lands,  which  latter  dike  the  opposite  proprietor  has  a  legal 
right  to  maintain,  as  he  claims,  nnder  one  who  bnilt  the  dike  when  ho 
owned  the  land  on  both  sides  of  the  stream;  and  the  conrt  will  cause 
the  abatement  of  so  mnch  of  the  defendant's  dike  as  will  injare  the  dike 
or  land  of  the  plaintiff. 

Bill  by  Burwell  to  enjoin  Hobson  from  building  a  dike  upon 
his  land,  along  the  margin  of  a  creek  which  separated  the  land» 
of  the  plaintiff  and  defendant.  Commissioners  were  appointed, 
and  pursuant  to  their  report  the  court  decreed  that  both  parties 
should  remote  all  portions  of  their  dikes,  and  all  other  ob- 
structions existing  within  forty  feet  of  the  natural  channel  of 
the  creek,  and  authorized  each  party  to  erect  dikes  upon  their 
lands  not  to  exceed  six  feet  in  height,  nor  to  approach  nearer 
than  forty  feet  to  the  center  of  the  channel  of  the  creek;  and 
Hobson  was  enjoined  from  proceeding  to  erect  the  dike  he  had 
begun  to  construct  'in  any  manner  inconsistent  with  the  decree. 
Burwell  applied  for,  and  was  allowed,  an  appeal.  The  case  is 
otherwise  sufficiently  stated  in  the  opinion. 

Burwell,  Hhodea,  and  Mac/arland,  for  the  appellant. 

Potion,  for  the  appellee. 

By  Court,  Mokoubb,  J.  The  maxim,  8io  utere  tuo  tU  dUenum 
non  lasdas,  emphatically  applies  to  the  case  of  a  riparian  pro- 
prietor, and  is  the  true  legal  as  well  as  moral  measure  of  his 
rights.  He  has  no  right  to  divert  the  stream,  or  any  part  of  it» 
from  its  accustomed  course,  to  the  injury  of  other  persons. 
This  is  a  plain  proposition,  laid  down  by  all  the  writers  on  the 
subject  of  water  rights,  and  was  not  denied  by  the  counsel  for 
the  appellee. 

But  he  contended  that  it  is  confined  in  its  application  to  the 
ordinary  course  of  the  stream,  and  that  a  riparian  proprietor 
may  lawfully  protect  his  property  from  floods,  by  erecting  a 
dike  or  other  obstruction  on  his  own  land,  though  its  necessary 
effect  may  be  to  turn  the  superabundant  water  on  the  land  of 
his  neighbor.  Such  a  disUnction  between  the  ordinary  and  ex- 
traordinary  flow  of  a  stream  is  not  laid  down  or  recognized  by 
any  elementary  writer,  nor  in  any  adjudged  case,  so  far  as  I  have 
seen.  The  utmost  extent  to  which  the  authorities  seem  to  go  in 
that  direction  is  that  a  riparian  proprietor  may  erect  any  work 
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in  order  to  present  his  land  beings  overflowed  by  any  change  of 
the  natural  state  of  the  stream,  and  to  prevent  its  old  course  from 
being  altered:  Angell  on  Watercourses,  sec.  333.  But  he  has 
no  right,  for  his  greater  convenience  and  benefit,  to  build  any- 
thing which,  in  times  of  ordinary  flood,  will  throw  the  water  on 
the  grounds  of  another  proprietor,  so  as  to  overflow  and  injure 
them:  Id.,  sec.  334.  If,  in  the  case  of  such  an  obstruction,  it 
appears  that  the  injury  therefrom  arose  from  causes  which  might 
have  been  foreseen,  such  as  ordinary  periodical  freshets,  he 
is  liable  for  the  damage:  Id.,  sec.  349.  That  the  supposed 
distinction  does  not  exist,  was  expressly  decided  by  the  court 
of  king's  bench  in  Rex  v.  Trafford,  20  Eng.  Com.  L.  726. 
Tenterden,  C.  J.,  in  delivering  the  judgment  of  the  court  in 
that  case,  said:  ''  Now  it  has  long  been  established  that  the  or- 
dinary course  of  water  cannot  be  lawfully  changed  or  obstructed 
for  the  benefit  of  one  class  of  persons  to  the  injury  of  another. 
Unless,  therefore,  a  sound  distinction  can  be  made  between  the 
ordinary  course  of  water  flowing  in  a  bounded  channel  at  all 
usual  seasons  and  the  extraordinary  course  which  its  superabun- 
dant quantity  has  been  accustomed  to  take  at  particular  seasons, 
the  creation  and  continuance  of  these  fenders  cannot  be  justi- 
fied. No  case  was  dted,  or  has  been  found,  that  will  support 
such  a  distinction."  The  judgment  in  that  case  was  reversed  in 
the  exchequer  chamber:  Trafford  v.  Rex,  21  Id.  507.  But  that 
court  agreed  in  the  principle  laid  down  by  the  court  of  king's 
bench,  though  it  did  not  discover  upon  the  special  verdict  a  find- 
ing of  sufficient  facts  to  warrant  its  application  to  the  case. 

It  is  often  the  mutual  interest  of  adjacent  riparian  proprietors 
to  agree  to  erect  works  on  their  respective  lands  to  protect  them 
against  floods  and  keep  the  water  at  all  times  in  its  natural  chan- 
nel. That  interest  is  generally  sufficient  to  bring  them  to  such 
an  agreement.  But  in  the  absence  of  agreement,  express  or 
implied,  or  of  any  statutory  provision  on  the  subject,  the  law 
affords  no  means  of  compelling  the  erection  of  such  works, 
however  beneficial  they  might  be  to  the  proprietors  or  the  pub- 
lic, and  will  not  allow  one  proprietor,  by  erecting  such  works 
on  his  land,  to  compel  another  to  erect  similar  works  on  his  as 
a  necessary  means  of  defense.  Each  has  the  exclusive  right  to 
judge  and  act  for  himself  on  this  subject,  taking  care  not  to 
injure  the  property  of  the  other. 

But  the  counsel  of  the  appellee  further  contended  that  as 
Burwell  has  a  dike  on  his  land,  which  has  the  effect  of  throw- 
ing the  water  in  freshets  on  the  land  of  Willis  W.  Hobson,  the 


260  BuRWELTi  V.  HoBSOK.  [yirgmi% 

latter  has,  therefore,  a  right  to  erect  a  dike  on  his  land  to  defend 
it  against  such  inundation. 

The  correctness  of  this  position  depends  upon  whether  the 
dike  of  Burwell  was  lawfully  erected,  and  whether  he  has  a  legal 
right  to  the  protection  which  it  affords  him. 

It  was  certainly  lawfully  erected.  It  was  erected  many  years 
ago  by  Joseph  Hobson,  under  whom  both  of  the  parties  claim, 
and  who  was  then  the  proprietor  of  the  lands  of  both.  He  had 
a  perfect  right  to  erect  it,  as  it  interfered  with  nobody  but  him- 
self. Before  he  erected  it  the  water  of  the  creek,  in  freshets, 
diffused  itself  over  the  land  on  both  sides.  He  wished  entirely 
to  protect  his  Tiduable  arable  land  on  the  south  side  from  inun- 
dation,  by  causing  all  the  superabundant  water  to  flow  on  the 
north  side,  the  upper  part  of  which  was  then,  as  now,  in  woods, 
and  naturaUy  more  capable  of  resisting  high  water  than  open 
land,  as  well  as  less  liaUe  to  injury  from  being  overflowed.  He 
erected  the  dike  for  that  purpose,  and  it  had  the  desired  effect. 
In  this  state  of  the  property  he  died  intestate,  and  it  was 
divided  by  decree  of  a  court  of  chancery  among  his  heirs; 
the  land  on  the  south  side,  containing  one  hundred  and  twenty 
acres,  being  allotted  to  his  son,  Joseph  Y.  Hobson,  and  that 
on  the  north,  containing  one  hundred  and  sixty  acres,  being 
allotted  to  the  appellee,  Willis  W.  Hobson.  The  land  on  the 
■outh  side  was  conveyed  by  Joseph  Y.  Hobson  to  Thomas  L. 
Hobson  in  1834,  and  by  the  latter  to  the  appellant  Burwell,  in 
1838.  The  dike  has  been  repaired  by  the  successive  proprietors 
of  the  land,  from  time  to  time  since  the  death  of  the  intestate, 
Joseph  Hobson,  and  is  now  in  the  same  state  in  which  it  then 
was,  except  that  there  are  a  few  breaches  in  it  which  need  repair. 

Then  has  not  the  appellant  a  legal  right  to  the  dike  and  to 
the  protection  which  it  affords  him  ?  Why  is  he  not  as  much  so 
entitled  as  he  is  to  any  other  part  of  the  land  on  which  it  stands? 
What  difference  is  there  between  an  artificial  dike  lawfully 
erected,  as  this  was,  and  a  natural  mound?  There  is  a  natural 
mound  below  the  dike,  which  is  but  an  artificial  continuation  of 
that  mound  to  a  point  near  the  upper  line.  Until  the  dike  was 
erected,  the  proper  course  of  a  part  only  of  the  superabundant 
water  produced  by  freshets  was  over  the  northern  side;  after 
that  erection,  the  proper  course  of  all  that  water  was  over  that 
side,  just  as  if  from  natural  causes  it  had  always  flowed  on 
that  side.  The  change  was  made  by  one  who  had  a  perfect 
right  to  make  it.  And  the  flow  of  the  water  can  no  more  be 
disturbed  to  the  injury  of  another  in  its  new  direction  than  it 
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could  have  been  in  its  natand  course.  Suppose  the  intestftte 
had  changed  the  ordinary  bed  of  the  creek,  and  made  it  run 
entirely  through  the  land  on  the  north  side  of  the  natural  bed. 
Could  the  appellee,  by  any  obstruction  of  the  new  bed,  turn 
back  the  stream  to  the  old,  to  the  injuiy  of  the  appellant?  What 
difiference  is  there  between  the  change  of  the  course  of  the  ordi- 
nary stream  and  a  change  of  the  course  of  the  superabundant 
water  produced  by  freshets.  Suppose  a  mill  had  been  erected, 
instead  of  a  dike,  on  the  south  side,  and  the  water  thrown  back 
on  the  land  on  the  north  side,  would  not  the  appellant  have 
been  entitled  to  the  mill  and  its  appurtenances,  including 
the  right  to  overflow  the  land  on  the  north  side?  That  he 
would  be,  is  shown  by  the  case  of  Kilgour  v.  Ashcom^  5  Har.  & 
J.  82,  in  which  a  similar  question  arose.  The  children  of  the 
intestate,  said  the  court  in  that  case  ''  took  their  respective  pro- 
portions of  their  father's  estate  in  the  same  condition,  and  sub- 
ject to  the  same  advantages  and  disadvantages,  under  which  he 
held  it," 

It  is  admitted  that  the  commissionerB  who  divided  the  intes- 
tate's land  might  have  given  to  the  lot  on  the  south  side  the 
advantages  of  the  dike  thereon,  and  subjected  the  lot  on  the 
other  side  to  the  disadvantage  of  it;  but  it  is  said  that  it  should 
plainly  appear  on  the  face  of  the  report  that  they  intended  to 
do  so;  otherwise  it  will  be  presumed  that  thej  did  not;  and 
that  in  this  case  no  such  intention  appears  in  the  report,  nor 
.does  it  appear  therein,  or  from  any  intrinsic  evidence,  that  they 
CDUfiidered  the  advantages  and  disadvantages  of  the  dike  in 
making  the  division.  The  dike  is  not  mentioned  in  the  report; 
and  the  only  evidence  it  affords  that  the  dike  was  considered  by 
the  conmiissioners  in  making  the  division  is  the  disparity  in 
the  quantity  of  the  two  lots.  On  the  other  hand,  the  evidence 
shows  that  the  average  value  of  the  land  on  the  south  was 
greater  than  that  on  the  north  side  of  the  creek,  but  does  not 
show  that  the  value  of  the  land  on  the  south  side  without  the 
dike  would  be  equal  to  that  on  the  north. 

But  I  think  that  while  the  commissioners  might  have  directed 
the  dike  to  be  taken  down,  or  allowed  the  appellee  to  erect  a 
similar  dike  on  his  side  of  the  creek,  the  presumption,  in  the 
absence  of  evidence  on  the  face  of  the  report  to  the  contrary, 
is,  that  they  did  not  intend  to  do  so,  but  intended  to  give  the 
dike  and  idl  its  advantages  to  the  heir  on  whose  lot  it  stood. 
They  saw  the  dike,  and  knew  its  advantages  and  disadvantages. 
How  can  it  be  fairly  presumed  that  they  did  not  consider  them 
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in  making  the  diyisionf  ''It  was  the  duty  of  the  commission- 
ers/' said  the  court  in  Kilgour  y.  Ashcom,  before  cited,  **  and  it 
must  be  supposed  that  they  did,  in  dividing  the  estate  of  John 
Keech,  to  take  into  consideration  all  the  advantages  and  dis« 
advantages  attending  the  respective  parts,  and  that  they  gave  to 
the  part  allotted  to  Mary  Keech  an  equivalent  for  the  injury 
and  inconvenience  occasioned  by  the  mill-dam;  and  she  took  it 
accordingly."  These  observations  are  just,  and  strongly  apply 
to  this  case. 

If  the  intestate  had  conveyed  the  land,  with  the  dike  thereon, 
to  the  appellant,  the  latter  would  have  been  entitled  to  the 
benefit  of  the  dike,  and  the  intestate  could  not  have  deprived 
him  thereof,  by  erecting  a  dike  on  the  other  side.  If  the  hoirs 
had  divided  the  land  among  themselves  by  mutual  agreement, 
and  interchanged  deeds  for  the  lot  of  each,  the  deed  conveying 
the  lot  with  the  dike  thereon  would  have  entitled  the  grantee  to 
the  benefit  of  the  dike,  and  he  could  not  have  been  deprived 
thereof  by  the  act  of  any  of  the  other  heirs.  There  is  no  differ- 
ence in  this  respect  between  a  partition  by  suit,  and  a  partition 
by  mutual  agreement  and  the  interchange  of  deeds.  In  each 
case  the  heirs  are  in  effect  purchasers  of  their  respective  lots, 
and  entitled  to  hold  them  as  any  other  purchaser  would  be. 

The  appellee  in  his  answer  seems  to  admit  that  the  appellant 
is  entitled  to  the  benefit  of  the  dike  on  his  land,  but  claims  a 
right  to  erect  a  similar  dike  on  his  own  land  for  the  purpose  of 
defending  it  from  inundation  occasioned  by  the  dike  of  appellant: 
This  admission,  I  think,  concedes  the  whole  question  in  contro- 
versy. For  if  the  appellant  be  entitled  to  the  benefit  of  the 
dike,  I  do  not  see  how  it  can  be  taken  away  from  him  indirectly 
by  erecting  a  counter-dike  on  the  other  side.  But  even  if  the 
appellee  were  entitled  to  this  mere  right  of  defense,  it  would 
not  justify  him  in  erecting  a  dike  much  higher  and  stronger  than 
that  of  the  appellant.  Having  erected  such  a  dike,  he  was  com* 
pelled  to  rely  on  other  grounds  for  his  justification,  and  therefore 
claimed  a  right  to  erect  any  obstruction  on  his  own  land  which 
may  be  necessary  to  protect  it  from  floods,  though  the  super- 
abundant water  be  thereby  thrown  on  the  land  of  his  neighbor. 
This  ground  is  wholly  irrespective  of  the  question  as  to  the 
right  of  the  apx>ellant  to  the  benefit  of  the  dike  on  his  land, 
and  would,  if  sustainable,  be  a  sufficient  justification  even  if  no 
such  dike  existed.  But  I  think  I  have  said  enough  to  show  that 
the  right  so  claimed  by  the  appellee  does  not  exist.  As  to  the 
other  ground  relied  on  by  him,  that  his  dike  is  necessary  to  pre- 
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Tent  the  creek  from  changing  its  oxiginal  bed»  I  concur  in  the 
opinion  of  the  circuit  coart  that  it  is  not  neceesary,  and  was 
not  erected  for  that  purpose. 

In  any  view  of  the  case,  it  seems  to  me  that  the  decrees  of 
the  circuit  court  are  erroneous.  They  not  only  take  away  from 
the  appellant  the  benefit  of  a  dike  lawfully  erected  upon  his 
land,  but  place  him  on  worse  ground  than  he  would  have  occu- 
pied if  no  such  dike  had  ever  existed.  They  require  him  to 
take  it  down,  and  leave  his  land  exposed  to  be  overflowed  not 
only  as  it  was  before  any  dike  was  erected  thereon,  but  by  the 
whole  quantify  of  water  which  may  at  any  time  overflow  the 
uatural  bed  of  the  creek,  if  the  appellee  should  avail  himself  of 
the  liberty  given  him  of  erecting  a  dike  six  feet  high  on  his  side 
of  the  creek,  and  the  appellant  should  not  avail  himself  of  a 
similar  liberty  given  to  him.  It  would  of  course  be  competent 
for  the  parties,  by  their  own  agreement,  to  make  such  an  ad- 
justment of  their  rights  as  this;  but  I  do  not  see  on  what  prin- 
ciple it  can  be  decreed  without  their  consent. 

Upon  the  whole,  I  think  that  the  appellant  is  entitled  to  the 
benefit  of  the  dike  on  his  land,  as  it  stood  at  the  time  of  the  divis- 
ion of  the  estate  of  Joseph  Hobson  among  his  heirs,  and  to  repair 
and  keep  it  up;  and  that  the  appellee  has  no  right  to  erect  any 
dike  or  other  obstruction  on  his  land  which  will  have  the  effect 
of  injuring  the  land  of  the  apx>ellant,  or  the  dike  thereon. 

The  evidence  clearly  shows  that  the  dike  which  the  appellee 
was  constructing,  when  he  was  enjoined  from  so  doing  in  this 
case,  would  have  the  effect  of  washing  away  the  appellant's 
dike,  overflowing  his  valuable  low  grounds,  and  turning  the 
course  of  the  creek  permanently  through  them,  and  of  thus 
doing  him  irreparable  injuiy.  This  is  a  wrong  which  a  court  of 
chancery  has  power  to  prevent  and  redress. 

I  am  therefore  of  opinion  that  the  decrees  of  the  circuit  court 
are  erroneous,  and  ought  to  be  reversed  with  costs,  and  that  the 
injunction  ought  to  be  perpetuated  with  costs,  and  with  the  lib- 
erty to  the  appellant  to  apply  to  the  circuit  court  to  cause  an 
abatement  to  be  made  of  the  dike  already  constructed  on  the 
land  of  the  appellee,  or  so  much  thereof  as  may  have  the  effect 
of  injuring  the  land  of  the  appellant,  or  the  dike  thereon. 

The  other  judges  concurred  in  the  opinion  of  Mohoubb,  J. 

The  decree  was  in  conformity  to  the  opinion. 

Riparian  Psoprietob's  Right  to  Natural  and  Uninterrupted  Flow 
OP  Stream:  Btarden  v.  Sdein^  62  Am.  Dec.  758;  Blood  v.  Nashua  etc,  B„  R, 
Ccrp^t  61  Id.  444,  and  cases  cited  in  note  447;  Thurber  v.  Martin^  Id.  408; 
Dmag  ▼.  Murray,  63  Id.  386. 
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Pbiob  Afpropbiatiok  ov  Watee  of  Stream  fob  Mill  Pitbposss,  btc.» 
Bights  Acquired  bt:  Sae  Thtarber  v.  MarUn^  61  Am.  Dec.  468,  and  note 
470,  citing  prior  cases.  As  to  mining  rights,  soe  Irwin  v.  PhUUps,  63  Id.  113» 
and  cases  cited  in  the  note;  note  to  McOUntock  v.  Bryden^  Id.  92  et  seq. 

KiQHT  BY  Pbiob  Oooupangy  ob  Pbesobiftion  to  Maintenance  of  Dams: 
Cary  v.  Daniels,  41  Am.  Dec  532;  CotoeU  v.  Thayer,  38  Id.  400;  WHUianu  v. 
NeUon,  34  Id.  45;  Mowt  v.  Fletcher,  33  Id.  633;  Odiome  v.  Lyford,  32  Id. 
387»  and  cases  cited  in  the  notes. 

Liabilities  of  Ownebs  of  Dams  fob  Overflowino  Lauds  of  Othebs: 
See  note  to  McCoy  v.  £>aniey,  57  Am.  Dec.  684,  693. 

Bight  to  Flowaos  oyeb  Gbantob's  Land  passes  with  cosreyanoe  of 
mill  and  appurtenances:  WUeaxon  v.  McOlyu,  54  Am.  Dec.  409;  and  vendee 
takes  subject  to  vendor's  privilege  of  conveying  water  to  his  mill  over  the 
land  granted:  Se^tert  v.  Levan,  49  Id.  525;  see  also  Olney  v.  FemteTf  67  Id. 
711;  I^  V.  Witman,  49  Id.  484. 

The  pbinoipal  case  is  cited  in  MorrUon  v.  King,  62  IlL  36,  to  the  point 
that  "  there  can  exist  no  valid  reason  why  easements  should  not  pass  as  inci- 
dents to  an  estate  vested  by  legal  proceedings,  as  in  the  cases  of  assignment 
of  dower  and  partition  among  heirs,  as  by  a  conveyance  which  makes  no 
reference  to  appurtenances.'* 


Baltimobe  &   Ohio  E.  R   Go.  v.  Gallahue's 

Adminibtratobs. 

[12  Gbaxtajk,  6S5.] 

Bailboad  Cobpobation  Inoobpobatbd  Fibst  ik  Che  State,  wherein  is  its 
principal  place  of  business,  is  also  a  corporation  of  another  state  when  the 
latter  state  enacts  the  act  of  incorporation  of  the  former  state,  providing 
that  all  rights,  duties,  and  liabilities  pertaining  to  the  corporation  in  the 
former  state  shall  attach  to  it  in  the  latter  state.  It  is  at  least  a  corpora- 
tion of  the  latter  state  with  respect  to  its  road  oonstmcted  i^ithin  that 
state,  especially  when  such  has  been  raoognifled  as  the  fact  by  subsequent 
statutes  of  the  state  and  acts  of  the  ooiporation. 

OOBPOBATIONS  ABE  IN  LaW,   FOB   ClVIL  PUBPOSES,   DeEMED  PeBSONS. 

Cobpobation  may  be  Sued  in  Anothsb  State  than  That  in  Which  n 
ITS  Pbincipal  Office  and  chief  officer's  residence,  when  it  is  also  a 
corporation  of  the  state  in  which  it  is  sued,  and  by  the  law  of  such  state 
jurisdiction  of  a  domestic  corporation  is  not  confined  to  the  county 
wherein  its  principal  office  is,  or  chief  officer  resided,  but  service  may  be 
made  on  an  agent  of  the  corporation  within  the  county  where  the  suit  is 
properly  commenced,  with  publication  in  the  prescribed  mode. 

*'Pebson,"  Used  in  Statute,  Embraces,  fob  Citil  Pubposes,  CobpoPwA.- 
TiONS  AS  Well  as  Natubal  Pebsons. 

Cobpobation  mat  be  Summoned  and  Chaboed  as  Gabnishee  under 
statutes  providing  for  garnishment  of  '*  persons." 

Cobpobation  must  Answeb  Gabnishmbnt  undeb  its  Cobi^bate  Seal, 
which  is  the  only  mode  in  which  it  can  answer,  and  such  is  the  case 
where  the  statute  provides  that  when  any  gamiihee  shall  appear^  he  shall 
be  examined  on  oath. 
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VxRDicT  ON  Issms  v?ov  Gabnishxk's  AirawBR  IS  PgricoTivM  nr  vor  Bi- 
8PONDINO  TO  lasus  wh6D  the  answer  discloaes  no  debt  due  at  the  time 
of  the  service  of  the  garnishment,  and  the  verdict  finds  the  garnishee  in- 
debted after  the  service  of  the  garnishment. 

Whethxb  Garhishment  at  Law,  in  Viboinia,  Rmbbaowi  Dkbis  Bzistiiio 
AT  Tm B  OF  Sebvigb,  Payable  in  Futubb,  quart. 

DaCLABATIONS  OF  EmPLOTBB  OF  ObX  SUMMONED  A8  GaBNISHXE,  A8  TO  In» 

BBBTBDNX83  OF  Gabnisheb,  to  defendant  are  not  adminible  in  issae 
npon  garnishee's  answer  when  they  were  made  to  a  third  person  and  the 
employee  was  not  the  agent  of  the  garnishee  with  respeot  to  the  in- 
debtedness. 

AflsuMPBiT  by  GhJlahae  against  Patrick  and  F.  0.  Oiowley, 
commenced  January  14,  1862,  in  which  the  Baltimore  A 
Ohio  Bailroad  Company  was  summoned  as  garnishee.  The 
sheriff,  on  the  same  day,  returned  that  he  had  summoned  the 
company  by  delivering  a  oopy  of  the  attachment  to  James  L. 
Randolph,  agent  of  the  company,  and  a  resident  of  the  couniy 
in  which  the  action  was  brought,  at  the  company's  office,  in  a 
certain  town  in  that  county,  there  being  in  the  county  no  presi- 
dent, director,  or  other  chief  officer  on  whom  the  same  could 
be  sezred.  On  the  eighteenth  of  May,  1852,  the  defendants,  in 
open  court,  confessed  judgment,  and  the  company  waived  pub- 
lication. At  the  October  term,  1852,  the  company  moved  to  be 
discharged  from  answering  as  garnishee,  on  the  gpround  that  a 
corporation  is  not  liable  as  garnishee  under  the  attachment 
laws  of  Virginia.  The  motion  was  overruled,  and  the  company 
held  to  answer.  At  the  May  term,  1853,  the  company  filed  its 
answer,  in  which  it  was  averred  that  there  was  in  its  hands  a 
certain  sum  which  would  become  due  to  Patrick  Crowley  upon 
his  signing  a  certain  release  pursuant  to  the  provisions  of  a 
contract  which  was  filed  with  the  answer,  and  that  this  amount 
was  a  final  estimate  for  the  work  done  upon  that  contract;  that 
it  owed  F.  C.  Crowley  nothing  subject  to  attachment,  nor  were 
there  any  other  moneys  in  its  hands  at  the  time  of  the  service 
of  said  attachment,  only  as  above  stated.  The  plain  tilT  sug- 
gested that  the  garnishee  had  not  fully  disclosed,  and  the  court 
ordered  a  jury  to  be  impaneled  to  try  the  question.  The  jury 
found  that  the  company  had  not  fully  disclosed,  and  that  there 
was  a  sufficient  amount  duo  from  said  company  on  the  eighteenth 
day  of  May,  1852,  and  ajso  afterwards,  to  P.  and  F.  C.  Crow- 
ley to  satisfy  the  plaintiff's  judgment,  rendered  on  the  eigh« 
teenth  day  of  May,  1852,  against  them  in  this  cause.  Upon 
this  finding  the  court  rendered  judgment  against  the  company. 
Upon  the  trial  of  this  issue  the  company  excepted  to  the  admia- 
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aion  in  evidence  of  Btatements  made  by  James  L.  Bandolph,  a 
division  engineer  of  the  company.  The  statement  was  to  the 
effect  that  there  was  sufficient  in  the  company's  hands  to  pay 
Gallabue's  debt,  and  they  would  have  to  pay  it  on  account  of 
the  attachment.  The  statement  was  made  in  reply  to  an  inquiry 
by  the  witness  respecting  the  probability  of  coUecting  a  debt 
due  by  the  Crowleys  to  another  person.  The  company  moved 
for  a  new  trial.  Motion  overruled,  and  exception.  The  company 
then,  upon  application  to  this  court,  was  allowed  a  supersedeM. 

A,  Hunter,  for  the  appellant. 

No  counsel  appeared  for  the  appellees. 

By  Court,  Allen,  President.  The  first  question  arising  upon 
the  foregoing  statement  is  whether  a  corporation  is  liable  as  a 
garnishee  under  the  attachment  law.  In  the  argument  here, 
however,  the  counsel  of  the  company  contended  that  no  suit 
whatever  could  be  maintained  against  this  corporation  in  the 
courts  of  Virginia:  1.  Because  it  is  a  foreign  corporation,  and 
therefore  not  liable  to  be  sued  without  the  jurisdiction  of  the 
state  which  created  it;  and  2.  Because  no  mode  is  provided  by 
our  law  for  the  service  of  process  upon  it. 

The  first  ground,  it  seems  to  me,  is  settled  by  the  act  of 
March  8,  1827,  entitled  an  act  to  confirm  a  law  passed  at  the 
present  session  of  the  general  assembly  of  Maryland,  entitled 
an  act  to  incorporate  the  Baltimore  &  Ohio  Bailroad  Company. 
The  preamble  recites  that  whereas  an  act  has  passed  the 
legislature  of  Maryland,  entitled  ''An  act  to  incorporate  the 
Baltimore  &  Ohio  Bailroad  Company,"  in  the  following  words 
and  figures,  viz.  The  act  of  incorporation  is  then  set  out,  oon* 
ferring  a  corporate  name  with  all  the  powers,  rights,  and 
privileges  which  other  corporate  bodies  may  lawfully  do  for 
the  purposes  mentioned  in  the  said  act,  and  providing  that  by 
that  name  it  should  be  capable  of  purchasing,  holding,  selling 
and  conveying  property,  and  may  sue  and  be  sued.  And  after 
thus  reciting  the  Maryland  act  of  incorporation,  the  Yii^^ia 
law  proceeds  to  enact,  "  that  the  same  rights  and  privileges 
shall  be  and  are  hereby  granted  to  the  aforesaid  company 
within  the  territory  of  Virginia  as  are  granted  to  them  within 
the  territory  of  Maryland;  the  said  company  shall  be  subject  to 
the  same  pains,  penalties,  and  obligations  as  are  imposed  by  said 
act;  and  the  same  rights,  privileges,  and  inmiunities  which  are 
reserved  to  the  state  of  Maryland,  or  to  the  citizens  thereof,  are 
hereby  reserved  to  the  state  of  Virginia  and  her  citizens." 
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The  company  tinder  this  law  is  a  Yiiginia  corporation,  and  its 
powers  within  the  territory  of  Virginia  are  derived  from  the 
grant  contained  in  the  Virginia  law.  The  act  of  Maryland  in- 
corporated the  subscribers  to  the  capital  stock,  their  successors 
and  assigns,  by  the  name  designated;  and  the  Virginia  act  in 
effect  re-enacts  the  Maryland  law  in  all  essential  particulars, 
thereby  erecting  the  company  into  a  Virginia  corporation  within 
her  territory.  If  liable  to  be  sued  in  Maryland,  the  same 
liability  attaches  to  it  in  Virginia.  It  is  judicially  known  to  the 
<M>urt  that  the  road  traTcrses  the  territory  of  Virginia  to  a 
greater  extent  than  it  does  through  the  state  of  Maryland. 
Throughout  its  whole  course  vast  expenditures  would  be  neces- 
sary in  the  construction,  preservation,  and  working  of  the  road, 
innumerable  contracts  would  be  entered  into,  controversies 
would  necessarily  arise  out  of  the  contracts,  acts,  and  omissions 
of  the  company  and  its  agents;  and  it  would  be  a  startling 
proposition  if,  in  all  such  cases,  citizens  of  Virginia  and  others 
should  be  denied  all  remedy  in  her  courts  for  causes  of  action 
arising  under  contracts  and  acts  entered  into  or  done  within 
her  territory,  and  should  be  turned  over  to  the  courts  and  laws 
of  a  sister  state  to  seek  for  redress.  Such  a  construction  would 
give  the  company  almost  entire  immunity  for  its  contracts  and 
iicts  over  most  of  the  road,  and  would  exempt  its  property  in 
the  territory  of  Virginia  from  all  liaUliiy  to  its  creditors,  for 
process  of  execution  from  the  courts  of  Maryland  could  not 
avail  in  Virginia. 

The  subsequent  legislation  of  the  state  shows  that  the  legisla- 
ture has  xuiifoiinly  treated  it  as  a  Virginia  corporation,  exercis- 
ing the  same  controlling  power  over  it  as  over  other  corporations 
«Leriving  their  existence  from  the  laws  of  Virginia.  By  the  act 
of  March,  1847,  Sees.  Acts,  86,  the  company  was  authorized  to 
complete  the  road  through  the  territory  of  Virginia,  over  a  route 
prescribed;  and  by  the  sixth  section  of  this  law  it  was  subjected 
to  the  provisions  of  the  general  railroad  law  of  the  eleventh  of 
March,  1837,  with  respect  to  that  portion  of  the  road  constructed 
within  this  commonwealth,  so  far  as  the  same  were  properly 
applicable;  and  the  company  was  required  to  accept  the  pro- 
visions of  this  act  within  six  months  as  a  condition  upon  which 
the  powers  and  privileges  of  the  said  act  were  granted. 

Under  this  act,  as  it  appears  from  the  preamble  of  the  act  of 
the  twenly-first  of  March,  1850,  Sees.  Acts,  49,  the  company 
has  proceeded  to  complete  its  road.  Thus,  with  respect  to  that 
portion  of  the  road  constructed  in  Virginia,  submitting  itself  to 
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the  proYisioiiB  of  the  general  law  regulating  raflroads  inooiw 
porated  by  this  oommonwealth. 

Begarding  it  as  a  corporation  of  Virginia  with  respect  to  thai 
portion  of  the  road  constructed  within  the  commonwealth,  it  is 
unnecessary  to  consider  what  would  be  the  effect  of  our  legisla- 
tion upon  this  question,  even  if  it  were  still  to  be  treated  as  a 
foreign  corporation,  to  which  certain  franchises  and  immunities 
within  the  state  were  granted  and  liabilities  imposed  upon  it. 
It  has  been  supposed  that  a  foreign  corporation  cannot  be  sued, 
because  by  the  common  law  process  against  it  must  be  served 
upon  its  head  within  the  jurisdiction  where  this  artificial  body  ex- 
ists. The  difficuliy  is  rather  technical  than  substantial;  and  this 
court  held  in  the  case  of  the  Bank  of  United  States  t.  MerchanUi* 
Bank  o/BaUimore,  1  Bob.  (Ya.)  573,  that  under  our  law  direct- 
ing the  method  of  proceeding  against  absent  debtors  in  courts 
of  eqtiity,  a  suit  might  be  maintained  even  against  a  foreign 
corporation  where  it  has  lands  or  tenements  within  the  common- 
wealth; the  proceeding  beipg  by  publication  instead  of  actual 
senrice  of  process. 

It  is  further  argued  that,  even  if  the  corporation  is  to  be  re- 
garded as  a  Virginia  corporation,  its  principal  office  is  in  Mary- 
land, and  its  chief  officer  resides  there;  and  that  by  the  code» 
c.  169,  sec.  1,  it  is  provided  that  a  suit  may  be  brought  in  any 
county  or  corporation  wherein,  if  a  corporation  be  a  defendant, 
its  principal  office  is  or  its  chief  officer  resides;  another  para- 
graph provides  that  if  the  suit  be  to  recover  land  or  subject  it 
to  a  debt,  the  suit  may  be  brought  in  the  county  corporation 
wherein  such  land,  estate,  or  debts,  or  any  part  thereof,  may 
be;  and  the  second  section  authorizes  a  suit  to  be  brought  in  any 
county  or  corporation  wherein  the  cause  of  action  or  any  part 
thereof  arose,  although  none  of  the  defendants  may  reside 
therein. 

Corporations  are  in  law,  for  civil  purposes,  deemed  persona. 
They  have  power  to  plead,  be  impleaded,  grant  or  receive  by 
their  corporate  names,  and  to  do  all  other  acts  within  the  pur^ 
view  of  their  corporate  power  which  natural  persons  could  do. 
Holding  land  in  different  counties,  if  so  empowered  by  its  char- 
ter, it  may  be  sued  in  the  county  wherein  such  land  may  be, 
though  its  principal  office  is,  or  its  chief  officer  resides,  else* 
where.  The  cause  of  action  growing  out  of  its  contracts,  acts, 
negligence,  or  omissions  may  arise  in  a  different  county  or  cor» 
poration,  and  suit  may  be  brought  where  the  cause  of  action 
arose,  without  reference  to  the  residence  of  the  defendant. 
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The  code,  p.  643,  see.  7,  prescribes  the  mode  of  serving  process 
against  or  giving  notice  to  a  corporation.  It  shall  be  sufficient 
to  serve  process  against  it  on  the  chief  officer;  or  in  his  ab- 
sence from  the  countjr  or  corporation  in  which  he  resides,  or  in 
irhich  is  the  principal  office  of  the  corporation,  provision  is 
niade  for  service  on  other  officers  of  the  corporation  in  cases  of 
cities,  towns,  etc.;  and  then  follows  this  general  provision:  '*  If 
the  case  be  against  some  other  corporation  than  a  bank,  and 
there  be  not  in  the  cooniy  or  corporation  wherein  it  is  com- 
menced any  other  person  on  whom  there  can  be  service  as 
aforesaid,  service  on  an  agent  of  the  corporation  against  which 
the  case  is,  with  publication  in  the  mode  directed,  shall  to- 
gether be  sufficient."  As  jurisdiction  is  not  confined  to  the 
county  or  corporation  wherein  its  principal  office  is,  or  chief 
officer  resides,  so  service  on  an  agent  of  the  corporation  within 
the  county  where  the  suit  was  properly  commenced,  with  pub- 
lication in  the  prescribed  mode,  is  sufficient  service;  there  being 
no  president,  director,  or  other  chief  officer  of  said  company 
within  the  county  on  whom  process  could  be  served.  I  think, 
therefore,  that  this  corporation  may,  in  a  proper  case,  be  sued 
in  the  courts  of  this  commonwealth,  and  that  a  mode  is  pro- 
Tided  by  law  for  the  service  of  prooess  upon  it. 

The  next  error  assigned  is  that  the  court  erred  in  overruling 
the  motion  to  discharge  the  attachment,  the  plaintiff  in  error 
insisting  that  a  corporation  is  not  liable  as  a  garnishee,  under 
the  attachment  laws.  The  objection  is  general,  applicable  to 
all  corporations  aggregate,  without  reference  to  the  jurisdiction 
of  the  court  over  the  parties  or  controversy.  The  code,  c.  151, 
sec.  2,  p.  601,  authorizes  the  plaintiff  in  an  action  at  law,  on 
proper  affidavit  at  the  time  of  or  after  the  institution  of  the  suit, 
to  obtain  from  the  clerk  an  attachment,  if  the  suit  be  to  recover 
money  for  a  claim  or  damage  for  a  wrong,  against  the  defend- 
ant's estate.  The  seventh  section  of  the  act  provides  that  eveiy 
such  attachment  may  be  levied  on  any  estate,  real  or  personal,  of 
the  defendant ;  and  that  it  shall  be  sufficientiy  levied  by  the  service 
of  a  copy  thereof  on  such  persons  as  may  be  in  possession  of 
effects  of,  or  known  to  be  indebted  to,  the  defendant.  By  the 
ninth  section,  such  persons  are  to  be  summoned  to  appear  as  gar- 
nishees. The  twelfth  section  gives  a  lien  from  the  time  of  ser- 
vice upon  the  personal  property,  choses  in  action,  and  other  se- 
curities of  the  defendant,  in  the  hands  of  or  due  from  any  such 
garnishee.  The  seventeenth  section  provides  that  when  any 
garnishee  appears  he  shall  be  examined  on  oath.    If  it  appeaf 
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on  sucli  examination  that  lie  was  indebted,  the  court  may  order 
him  to  pay  the  amount  bo  due  by  him;  or  with  the  leave  of  the 
court  he  may  give  bond  to  pay  the  amount  due  by  him  at  such 
time  and  place  as  the  court  may  thereafter  direct.  The  eigh- 
teenth section  authorizes  the  court,  if  he  fails  to  appear,  to  com- 
pel him  to  appear,  or  the  court  may  hear  proof  of  any  debt  due 
by  him  to  the  defendant,  and  make  the  proper  order  thereupon. 
And  the  nineteenth  section  authorizes  a  jury  to  be  impaneled 
when  it  is  suggested  that  the  garnishee  has  not  fully  disclosed 
the  debts  due  by  him  to,  or  effects  in  his  hands  of,  the  defend- 
ant in  such  attachment;  and  provides  for  a  judgment  on  the  find- 
ing of  the  jury. 

From  this  review  of  the  material  provisions  of  the  statute  bear- 
ing upon  this  question,  there  would  seem  to  be  nothing  in  the 
condition  of  a  corporation  to  exempt  it  from  being  summoned 
as  a  garnishee.  When  the  word  *'  person  "  is  used  in  a  statute, 
corporations  as  well  as  natural  persons  are  included  for  civil 
purposes.  This  was  the  rule  at  common  law:  2  Inst.  697,  703, 
736.  They  are  to  be  deemed  and  taken  as  persons  when  the  cir- 
cumstances in  which  they  are  placed  are  identical  with  those  of 
natural  persons  expressly  included  in  such  statutes:  BeasUm  v. 
Farmerft  Bank  of  Delaware,  12  Pet.  102,  134, 135;  Uniied  States 
Bank  v.  Merchants'  Bank  o/BaUimore,  1  Bob.  (Ya.)  573.  And  the 
code,  c.  16,  sec.  17,  p.  101,  cl.  13,  provides  that  the  word  **  person  " 
may  extend  and  be  applied  to  bodies  politic  and  corporate  as 
well  as  individuals.  The  general  words  as  to  what  effects,  debts, 
or  estate  of  the  defendant  may  be  attached  would  seem  to  em- 
brace his  whole  estate,  without  respect  to  the  character  of  the 
person,  natural  or  artificial,  in  whose  hands  the  effects  were,  or 
by  whom  the  debt  was  due.  The  corporation  stands  in  precisely 
the  same  position  in  regard  to  such  effects  or  debts  as  a  natural 
person.  If  it  owes  the  debt  or  holds  the  effects  of  another,  it, 
like  an  individual,  is  liable  to  be  sued  by  its  creditor  or  the 
owner  of  the  property;  and  the  statute  merely  substitutes  the 
plaintiff  in  the  attachment  to  the  rights  of  the  creditor  or  owner 
as  against  the  garnishee.  No  change  is  made  in  its  contract,  or 
additional  obligation  imposed  on  it,  by  being  proceeded  against 
as  garnishee.  The  only  particular  in  which  there  is  any  depart- 
ure from  a  literal  compliance  with  the  statute  is  in  regard  to 
that  provision  of  the  seventeenth  section  which  declares  that 
when  any  garnishee  shall  appear,  he  shall  be  examined  on  oath. 
This  clause  was  for  the  benefit  of  the  plaintiff  in  the  attachment. 
In  the  case  of  a  corporation,  he  must  receive  an  answer  in  the 
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only  mode  by  which  the  corporation  can  answer,  under  its  cor- 
porate seal.  In  chancery,  where,  as  a  general  rule,  all  answers 
must  be  verified  by  oath  or  affirmation,  a  corporation  must  an* 
Bwer  in  the  same  way,  though  where  a  discovery  is  wanted,  a 
practice  has  prevailed  of  mating  some  of  the  officers  defend- 
ants. The  same  result  could  be  arrived  at,  under  the  attach- 
ment law,  by  examining  the  officers  as  witnesses,  if  the  plaintiff 
Boggesis  that  a  full  disclosure  has  not  been  made.  This  is  an 
inconvenience  to  which  he  is  subjected,  growing  out  of  the  char- 
acter of  the  garnishee,  but  furnishes  no  reason  for  exempting 
the  corporation  from  being  so  proceeded  against  when  all  the 
other  words  of  the  statute  are  sufficiently  comprehensive  to  em- 
brace artificial  as  well  as  natural  persons.  The  mischief  intended 
to  be  remedied  applies  as  well  to  debts  due  by  them  as  by  indi- 
viduals; and  the  circumstaiices  in  which  they  are  placed  are  tha 
same  as  those  of  others  embraced  in  the  statute. 

I  think  a  fair  construction  of  the  statute  authorizes  the  pro- 
oeeding  against  the  corporation  in  a  proper  case;  and  no  objec- 
tion being  urged  to  the  proceeding  here,  except  the  general  ona 
that  a  corporation  could  not  be  summoned  as  a  garnishee  oik 
such  an  attachment,  the  motion  to  discharge  the  attachment  waa^ 
properly  overruled. 

I  think,  however,  the  verdict  is  defective  in  not  responding  to> 
the  issue  really  raised  upon  the  answer  of  the  garnishee. 

That  answer,  taking  it  altogether,  must,  it  seems  to  me,  be* 
construed  as  referring  to  the  time  of  the  service  of  the  attach-*, 
ment. 

It  declares  in  express  terms  that  there  was  no  other  money  ai 
the  time  of  the  service  of  said  attachment  subject  to  the  plaini- 
iffia  attachment,  only  as  above  stated.  Some  confusion  has  arisen 
out  of  the  provision  in  the  statute,  referring  to  proceedings  in 
law  and  at  equity,  under  the  second  and  under  the  eleventh 
sections.  An  attachment  under  the  second  section  may  be 
served,  by  the  provisions  of  the  seventh  section,  on  such  per- 
son as  may  be  in  possession  of  efifects  of,  or  indebted  to,  the 
defendant.  By  the  ninth  section  the  officer  is  to  return  with 
the  attachment  the  names  of  the  persons  having  effects  of,  or 
owing  debts  to,  the  defendant.  And  the  twelfth  section  gives 
the  plaintiff  a  lien  from  the  time  of  service,  upon  the  personal 
property,  choses  in  action,  and  other  securities  of  the  defendant 
in  the  hands  of,  or  due  from,  the  garnishee  on  whom  it  is  served. 

All  these  provisions  seem  to  look  to  the  time  of  the  service  of 
the  attachment,  as  the  period  at  which  there  should  be  an  exist- 
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ing  debt  from  the  garnishee  to  the  defendant;  whether  then 
actually  payable  or  to  be  paid  at  a  f atnre  day,  it  is  not  neces- 
«aiy  now  to  inquire. 

The  eleventh  section,  regulating  attachments  in  equity,  author- 
izes the  attachment  upon  debts  due  or  to  become  due  to  the 
defendant  by  the  other  defendant.  As  the  lien  given  by  the 
twelfth  section  extends  to  both  classes  of  attachment,  possibly 
the  phrase  '*  debts  to  become  due  "  may  be  satisfied  by  limiting  the 
expression  to  *'  debts  then  existing  payable  ata  future  day.''  This 
construction  would  render  the  provision  of  the  eleventh  section 
^consistent  with  the  twelfth  section  giving  the  lien.  The  seven- 
:teenth  section  applies  to  both  courts,  and  provides  if  on  such  ex- 
.junination  (referring  to  the  examination  of  the  garnishee  on  oath 
w^hen  the  proceeding  is  under  the  second  section  at  law),  or  by 
ins  answer  to  a  bill  in  equity,  it  appears  that  at  or  after  the  st.r- 
Tice  of  the  attachment  he  was  indebted  to  the  defendant,  etc. 

Unless  the  attachment  at  law  is  to  be  extended  so  as  to  em- 
brace existing  debts  payable  in  future,  and  the  attachment  in 
« equity  restricted  to  debts  of  the  same  character,  there  would  be 
vfiome  difficulty  in  applying  these  general  words  to  both  classes 
"of  attachments,  and  it  might  be  necessaiy  to  read  them  distribu- 
tively,  making  the  attachment  at  law  apply  to  debts  owing  at 
the  service,  and  in  equity  at  or  after  the  service  of  the  attach- 
ment. However  this  may  be,  as  the  answer  of  the  garnishee 
xeferred  to  the  time  of  the  service  of  the  attachment,  the  verdict 
Ending  that  the  company  was  indebted  on  the  eighteenth  of 
^llay,  1852,  and  afterwards,  is  no  reply  to  the  answer.  The 
answer  or  tixamination  may  have  been  true,  and  contained  a  full 
disclosure,  and  yet  be  consistent  with  the  verdict.  There  may 
have  been  no  other  debt  on  the  fourteenth  of  January,  1852,  the 
time  of  service,  and  so  nothing  for  the  attachment  to  operate 
upon;  but  between  that  and  the  eighteenth  of  May,  1852,  and 
afterwards,  there  may  have  been  new  contracts  out  of  which  new 
claims  may  have  arisen.  I  think  the  verdict  was  too  defective 
to  enable  the  court  to  pronounce  any  judgment  thereon. 

I  am  also  of  opinion  that  the  court  erred  in  permitting  evi- 
dence of  the  statements  of  James  L.  Bandolph,  the  division 
engineer,  made  to  the  witness  A.  F.  Haymond,  to  be  given  in 
evidence  to  the  juiy.  There  is  nothing  in  the  facts  certified  in 
the  bill  of  exception  showing  that  Randolph  was  acting  within 
the  scope  of  his  authorily  in  making  such  admissions.  The  con- 
versation was  with  a  third  person  not  in  the  presence  of  the 
defendants,  the  said  Crowleys;  and  the  agent  was  not  engaged 
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in  any  tranBaction  with  Che  alleged  creditors  of  the  company, 
rendering  it  neoeesary  to  advert  to  the  state  of  accounts  between 
them;  so  that  the  declarations  cannot  be  treated  as  a  part  of  the 
res  yesto,  determining  the  quality  of  the  acts  which  they  accom- 
panied. They  amount  to  no  more  than  statements  in  reference 
io  a  state  of  accounts  growing  out  of  past  transactions,  without 
its  being  shown  that  he  ever  was  the  agent  to  settle  such  ac- 
counts and  determine  the  state  of  indebtedness  on  the  part  of 
the  company  to  these  contractors;  or  that  he  knew  how  much 
had  been  paid  to  them  by  the  company;  or  that  at  that  time  he 
ivas  the  agent  to  settle  with  and  pay  them.  His  statements  were 
nothing  more  than  a  declaration  made  in  relation  to  business 
concerning  a  portion  of  which  he  was  employed  as  agent;  and 
during  the  course  of  such  employment  acquired  a  knowledge  of 
the  monthly  estimates  of  work  done.  These  declarations  do  not 
amount  to  proof  against  the  company.  The  fact  should  have 
been  proved  by  the  agent.  The  bill  of  exceptions  shows  he  was 
examined  and  declared  he  did  not  know  how  much  money  had 
been  paid  to  the  Crowleys  at  the  time.  I  think  there  was  no 
error  in  overruling  the  motion  to  discharge  the  attachment  upon 
the  ground  that  the  company  was  not  liable  to  be  proceeded 
against  as  garnishee;  but  that  there  was  error  in  proceeding 
to  render  judgment  on  the  verdict  of  the  juiy,  the  same  being 
defective;  and  in  permitting  the  statements  of  the  said  J.  L. 
Randolph  to  the  witness,  as  set  forth  in  the  bill  of  exceptions, 
to  be  given  in  evidence  to  the  jury;  and  I  am  therefore  for 
reversing  and  remanding  for  a  new  trial,  with  instructions  to 
exclude  the  evidence  of  the  statements  of  said  J.  L.  Bandolph, 
if  again  offered  under  the  same  state  of  facts  disclosed  in  the 
said  bill  of  exceptions. 

The  other  judges  concurred  in  the  opinion  of  Allkn,  president. 

Oeclabations  of  Agent,  to  bb  Admissiblb,  must  Fobm  Past  of  Ris 
Oest^  and  be  made  oonoeming  matterB  within  the  scope  of  his  agency:  See 
Cobb  V.  Johnson^  02  Am.  Dec.  457,  and  cases  cited  in  the  note  458. 

"Pebsok"  Includes  Corporations:  State  v.  Woram,  40  Am.  Dec.  378; 
Mclntyre  v.  PretUm,  48  Id.  ^1;  People  y.  UUca  Ins.  Co,,  8  Id.  243.  The 
principal  case  is  cited  to  this  effect  in  Western  Union  Telegraph  Co,  v.  City  qf 
Richmond,  26  Gratt.  20. 

Garnishes,  Corporation  icat  be  Summoned  as:  The  principal  case  is 
cited  to  this  effect  in  Chesapeake  etc,  B,  R.  Co,  v.  Paine^  29  Gratt.  508;  Btff- 
ham  V.  Radne,  26  Wis.  46a 

DoMiciLB  OF  Corporation:  See  note  to  Wood  v.  Hartford  Fire  Ins,  do., 
33  Am.  Dea  39^-401.  The  residence  of  a  corporation  is  within  the  state 
ereattng  it,  and  at  the  place  where  its  priadpal  office  or  place  of  business  ias 
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Sangamon  etc  S.  R,  Co,  v.  Morgan  Co,,  56  Id.  4d7»  and  cases  cited  in  the- 
note  501.  Domicile  for  pnrposes  of  taxation:  See  note  to  City  of  New  AVbanj^ 
Y.  Meekin,  56  Id*  531.  Ooqporation  that  transacts  business  in  another  state, 
and  appoints  an  agent  to  receive  service  of  process  there,  pursaant  to  a  stat- 
ute of  thai  state  requiring  this,  is  bound  by  service  of  process  on  that  agent  r 
Capen  v.  Paeyk  Mutwd  Jus,  Co,,  64  Id.  412.  A  similar  question  to  that  in- 
volved in  the  principal  case  arose  regarding  the  same  railroad  company  ia 
BaUroad  Company  v.  Harris,  12  Wall.  65,  83.  Congress  passed  an  act  per- 
mitting this  company  to  extend  a  lateral  road  into  the  District  of  Columbia^ 
and  the  act  was  similar  in  character  with  the  Virginia  statute  of  the  prin- 
cipal case.  The  case  in  Wallace  affirms  the  decision  of  the  principal  caae^ 
that  under  the  circumstanoes  the  company  might  be  sued  in  Virginia^  and 
held  that  by  these  enacuneots  of  Vii^ginia  and  congress  no  new  corporatioa 
was  created,  but  that  the  old  one  was  authorized  merely  to  exercise  its  funo- 
tions  in  Virginia  and  the  District  of  Columbia,  and  in  respect  to  the  respon- 
sibility for  damages  there  was  a  unity  of  ownership  throughout;  and  therefore 
the  company  was  amenable  to  the  courts  of  the  District  of  Columbia  for  in- 
juries done  upon  its  road  in  Virginia.  The  correctness  of  the  decision  of  the 
principal  case,  that  the  Baltimore  k  Ohio  Bailroad  Company  was  a  oorporatioa 
of  Viiginia  by  force  of  the  Virginia  statute  re-enacting  the  original  act  of  in- 
corporation of  Maryland,  is  affirmed,  and  its  authority  followed  upon  thia 
point  in  Ooshom  v.  Superviiors,  I  W.  Va.  324-326;  Baltimore  A  OMio  B.  B, 
Co.  T.  Supervisors,  3  Id.  323,  324;  HaH  v.  Baltimore  A  Ohio  B,  B.  Co,^  d 
Id.  359;  BaMnore  A  Ohio  B,  B.  Co,  v.  Wightman,  29  Gratt.  435. 

The  pbinoipal  cask  came  again  before  this  court,  and  is  reported  in  14 
Gratt.  563,  where  it  was  dedded  that,  under  the  terms  of  the  company** 
agreement  with  the  contractors,  nothing  was  due  the  oontraoton  on  the 
fourteenth,  of  the  month,  when  the  garnishment  waa  served. 
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[12  (HuTXAH,  688.] 

It  is  Pkivoipal  Gauss  ov  Challenob  to  Jubob  on  Trial  vob  FkLOMTt 
that  he  was  a  member  of  the  grand  jury  that  found  the  indiotmeni. 

Motion  bt  Pbisonier  to  Dxsohabgb  Jubob  and  Substitutb  Anothxb  ni 
HIS  Stkad,  on  trial  for  felony,  on  ground  that  he  was  a  member  of 
the  grand  jury  that  found  the  indictment,  made  after  the  jury  is 
impaneled  and  sworn,  but  before  any  evidence  is  introduced,  should  be 
granted,  when  it  appears  that  the  prisoner  did  not  know  this  fact*  and 
could  not  have  known  it  with  the  exercise  of  reasonable  diligence,  before 
the  jury  was  sworn. 

Objection  to  Jubob  Madb  affbb  Jubt  is  Swobn  is  addressed  to  dis- 
cretion of  court. 

Coubt  in  its  Discretion  may  Set  asidb  Jubobs  on  Scobb  ov  lNOOMFEXKVor» 
Pboftsb  Avfkctum,  discovered  after  they  are  sworn  on  the  motion  or 
with  the  consent  of  the  prisoner,  at  any  time  before  verdict  rendered; 
and  at  the  instance  of  the  prosecution  for  like  cause  when  the  disohaige 
of  the  jury  without  the  consent  of  the  prisoner  would  not  result  in  m 
diKhaiBe  of  the  latter,  sembU* 
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Upov  MonoH  TO  Dischakos  Jnunt,  avb  Sobctitute  Anovrib,  nmde  by 
priflODer  after  the  jniy  have  been  swoni,  it  is  not  the  daty  of  the  priaonef 
or  hia  coanael  to  instmct  the  ooart  ae  to  the  proper  coarse  in  case  the 
motion  is  granted,  and  from  a  refusal  to  do  so  there  is  not  to  be  inferred 
a  motive  to  gain  some  ulterior  or  unfair  advantage. 

Objection  to  Jubor  on  Trial  fob  Felony,  on  Ground  that  Hb  was 
MmrBim  or  Grand  Jubt  that  found  the  indictment,  Ib  not  removed  by 
statements  made  by  him  upon  examination  upon  the  voir  dire,  to  the 
effect  that  he  bad  formed  no  opinion,  and  had  no  bias  against  the  prisoner. 

iNDiorMEBT  of  John  Dilworth  for  murder.  William  Flanagan, 
called  as  a  juror,  stated  upon  the  voir  dire  that  he  had  not 
formed  or  expressed  any  opinion  concerning  the  guilt  or 
innocence  of  the  accused,  and  was  placed  upon  the  panel.  A  jury 
was  obtained,  impaneled,  and  sworn,  and  the  court  adjourned. 
On  the  next  day,  but  before  any  testimony  was  introduced,  the 
prisoner,  upon  his  own  affidaTit  and  that  of  the  jailer,  J.  B. 
Dawson,  moved  the  court  to  discharge  William  Flanagan,  one 
of  the  jurors,  and  substitute  another  in  his  stead.  The  prisoner's 
affidavit  stated  that  after  the  jury  had  been  sworn  and  the 
court  adjourned,  he  was  informed  that  Flanagan  had  been  one 
of  the  grand  jury  that  found  the  indictment  against  the  prisoner; 
that  he  did  not  know  this  when  Flanagan  was  impaneled  and 
sworn,  or  he  would  have  struck  his  name  from  the  panel.  The 
jailer's  affidavit  stated  that  he  had  informed  the  prisoner  of  the 
juror's  connection  with  the  grand  jury  after  the  court  adjourned 
on  the  previous  day.  The  court  then  caused  Flanagan  to  be 
sworn,  and  he  stated  that  he  had  been  a  member  of  this  grand 
jury;  that  the  grand  jury  heard  evidence  of  but  one  witness  and 
part  of  the  evidence  of  another,  and  the  foreman  then  said  that 
he  had  heard  all  the  evidence  before,  and  that  an  indictment 
was  then  found,  the  affiant  voting  for  it;  that  he  had  paid  little 
attention  to  the  testimony,  and  had  formed  no  opinion  upon  the 
prisoner's  guilt  or  innocence,  and  had  no  bias  for  or  against  him. 
The  court  then  asked  the  prisoner's  counsel  how  Flanagan's  place 
should  be  supplied,  or  what  should  or  could  be  done  if  he  were 
discharged  from  the  jury.  The  prisoner's  counsel  answered 
that  the  commonwealth  had  had  a  grand  jury,  and  now  had  her 
petit  jury,  and  must  remove  the  difficulty.  The  motion  was 
then  overruled,  and  the  prisoner  excepted.  The  jury  found  the 
prisoner  guilty  of  murder  in  the  second  degree.  The  prisoner 
then  filed  a  plea  in  arrest  of  judgment,  on  the  ground  of 
Flanagan's  connection  with  the  grand  jury. .  The  plea  was  over- 
ruled. A  motion  for  a  new  trial,  on  the  same  ground,  was  also 
overruled.  The  prisoner  excepted,  and  upon  application  was 
awarded  a  writ  of  error. 
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PaUon,  for  the  plaintiff  in  error. 

Wittia  P.  Booock,  aUomey  general,  for  the  defendant  in  error. 

By  Court,  Dahiel,  J.  It  is  well  settled  that  it  is  a  principal 
cause  of  challenge  to  one  called  as  a  juror,  on  a  trial  for  felony, 
that  he  was  of  the  grand  juzy  who  found  the  indictment  against 
the  prisoner:  21  Yin.  Abr.,  tit.  Trial,  263;  Co.  Lit.  156  b;  Meni- 
don  Y.  Sradshaw,  4  Bibb,  45;  Barlow  y.  State,  2  Blackf.  114; 
Hunter  t.  Matthem,  12  Leigh,  228. 

The  juror  Flanagan  is  in  that  predicament;  and  it  is  urged  on 
behalf  of  the  prisoner  that  sentence  has  been  pronounced  against 
him  without  his  erer  having  enjoyed  the  right  to  a  trial  by  a  juzy 
free  from  exception;  whilst  on  behalf  of  the  prosecution,  it  is 
argued  that  the  prisoner  has  not  qnly  waived  his  right  of  chal- 
lenge, but  that  his  exception  to  the  juror  has  also  been  in  fact 
satisfactorily  answered,  and  that  he  has  no  good  reason  for  ar- 
raigning the  justice  of  the  sentence  for  which  he  stands  con* 
demned. 

The  fourth  section  of  chapter  162  of  the  code  of  1849  pro- 
vides that  no  exception  shall  be  allowed  against  any  juror  after 
he  is  sworn  upon  the  jury,  on  account  of  his  estate,  age,  or 
other  disability.  It  was,  however,  conceded  in  the  argument 
that  this  section  is  designed  for  the  regulation  of  exceptions 
founded  on  the  disabilities  created  by  our  statutes  only,  and  has 
no  reference  to  other  causes  of  challenge  which  exist  at  common 
law,  but  as  to  which  the  statutes  are  silent. 

The  latter,  it  is  admitted,  are  still  governed  \j  the  principlea 
and  rules  of  practice  of  the  common  law. 

It  is  insisted,  however,  by  the  attorney  general,  that  these 
principles  and  rules  require  all  challenges,  for  whatever  cause, 
to  be  made  before  the  jurors  are  sworn;  and  that  nothing  oc- 
curred on  the  trial  of  this  case  of  which  the  prisoner  can  now 
be  heard  to  complain;  and  in  support  of  his  position,  he  has 
cited  Hawkins's  Pleas  of  the  Crown;  Archbold's  Criminal  Prac- 
tice; the  cases  of  State  v.  Quarrel,  2  Bay,  151  [1  Am.  Dec.  637]; 
SiaJte  V.  O'DriacoU,  Id.  153;  Barlow  v.  State,  2  Blackf.  114;  and 
also  the  cases  of  Jones,  Heth,  Curran,  and  others  of  a  like  char- 
acter, decided  by  our  general  court. 

Hawkins  and  Archbold,  and  other  text-writers  on  criminal 
law,  do  state  it  as  a  general  rule  that  no  juror  can  be  chal- 
lenged by  either  side  without  consent,  after  he  has  been  sworn, 
unless  it  be  for  some  cause  which  happened  since  he  was  sworn; 
and  I  believe  the  practice  which  most  usually  prevails  is  to  re- 
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quire  the  challeziges  to  be  made  as  the  jurors  come  to  the  book 
to  be  Bwom  in  chief.  And  such  was  the  practice  preTious  to  the 
revision  of  the  criminal  laws  in  1848. 

It  is  true  that  in  the  first  of  these  cases,  State  y.  Qitarrel,  supra, 
a  motion  to  set  aside  a  Tsrdict,  on  the  ground  that  one  of  the 
jurors  was  an  alien,  was  denied;  and  that  in  the  cases  of  State 
T.  (yDriscoU,  9upra,  and  Barlow  t.  Slaie,  supra,  like  motions, 
founded  on  the  fact  that  some  of  the  petit  jurors  were  on  the 
grand  juries  that  found  the  bills,  met  with  a  similar  fate.  The 
same  decision  was  made  in  the  case  of  OiUespie  t.  State,  8  Yerg. 
507;  and  a  like  deoiBion  was  also  made  in  a  case  of  an  analogous 
character  by  the  supreme  court  of  Connecticut:  Quinebaug  Bank 
T.  Leavens,  20  Conn.  87  [50  Am.  Dec.  272]. 

In  the  two  first  cited  cases  it  does  not  appear  that  there  was 
any  affidavit,  even  by  the  prisoners,  to  show  that  they  were 
ignorant  of  the  causes  of  challenge  to  the  jurors  at  the  time 
they  were  sworn;  and  in  the  absence  of  such  evidence,  the 
court,  I  think,  vezy  properly  held  that  the  prisoners  had  waived 
their  priviltoge. 

In  the  case  of  OiUespie  v.  State,  supra,  there  was  an  affidavit  of 
the  prisoner  of  his  want  of  knowledge;  but  I  infer,  from  some 
remarks  of  the  judge  who  delivered  the  opinion  of  the  court, 
that  it  was  not  supported  by  other  evidence,  and  that  little  or  no 
credit  was  given  to  it.  And  in  the  case  of  Barlow  v.  State,  supra, 
the  evidence,  instead  of  showing  that  the  prisoner  was  ignorant 
of  the  fact  that  two  of  the  jurors  had  been  on  the  grand  jury  who 
found  the  bill,  proved  that  he  had  previously  known  it  The 
court  said:  **  The  defendant  does  not  deny  the  previous  knowl- 
edge, but  states  in  his  affidavit  that  he  did  not  recollect  the 
circumstance  when  the  petit  jury  was  impaneled,  nor  did  it 
occur  to  him  until  after  the  verdict  had  been  returned.  The 
counsel  of  the  defendant  knew  nothing  of  the  fact  until  after  the 
verdict  had  been  given/'  "  The  defendant  bad  once  known  that 
these  men  were  on  the  grand  jury.  The  statement  of  his  not 
recollecting  it  is  insufficient.  An  affidavit  to  that  effect  could 
never  be  disproved.  This  part  of  the  case  then  presents  the 
question  whether  the  objection,  known  to  the  defendant  at  the 
time  of  impaneling  the  jury,  but  not  made  till  after  the  verdict, 
was  good  on  a  motion  for  a  new  trial.  We  think  it  was  not. 
It  was  a  good  cause  of  challenge;  but  being  known  to  the  party, 
and  not  mentioned  at  the  proper  time,  the  right  was  waived.'* 
This  case  is,  I  think,  no  authority  for  the  proposition  that  a 
motion  for  a  new  trial  may  be  refused  when  founded  on  proof 
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that  there  was  good  cause  of  challenge  to  a  juror,  which  was 
unknown  to  the  prisoner  before  the  trial.  On  the  contraxj, 
the  inference  to  be  drawn  from  the  opinion  is  strong  that  if  the 
court  had  been  satisfied  that  the  prisoner  did  not  know  of  the 
fact  that  two  of  the  jury  had  been  of  the  grand  jury  who  found 
the  bill,  until  after  tiie  verdict,  they  would  haye  set  it  aside. 

And  in  the  case  of  Quinebaug  Bank  y.  Leavens,  supra,  in  which 
the  motion  was  founded  on  the  &ct  that  the  father  of  a  stock- 
holder in  the  bank  was  one  of  the  jurors,  the  report  of  the  case 
does  not  show  that  there  was  any  proof  or  affidavit  as  to  the  want 
of  knowledge  of  the  defendant.  The  court  recognized  the  pro- 
priety of  the  general  rule  forbidding  a  new  trial  for  extrinsic 
causes,  if  the  ground  of  the  petition  existed  at  the  time  of  the 
trial,  and  was  either  then  known  to  the  petitioner  or  might  have 
been  known  by  him  by  using  due  diligence.  They  said  that  the 
cause  of  objection  to  the  juror  furnished  legal  ground  of  prin- 
cipal challenge  if  it  had  been  made  in  due  time;  but  it  was  of 
such  a  nature  that  parties  might  well  waive  it.  ''  But  it  does  not 
appear  by  any  averment  in  this  motion  that  the  defendant  used 
any  diligence  or  made  even  the  ordinary  inquiries  of  the  jurors 
themselves  or  otherwise  as  to  their  qualifications;  although  from 
the  fact  that  a  banking  corporation  was  the  plaintiff,  consisting 
of  numerous  stockholders,  they  might  well  suspect  either  that 
some  stockholder,  or  one  or  more  of  their  many  relatives,  might 
be  found  upon  the  jury."  And  after  commenting  further  on  the 
i^egligence  of  the  defendant,  the  court  come  to  the  conclusion 
that  it  would  under  the  circumstances  be  wrong  to  permit  the 
defendant  to  take  the  risk  of  a  verdict  as  he  had  done,  and  then 
to  look  about  for  objections;  and  that  he  ought  to  be  held  to 
have  waived  his  objections.  They  say,  however,  "  if  an  inquiiy 
had  been  made  of  the  jurors,  and  this  relationship  had  not  been 
disclosed,  or  other  reasonable  pains  had  been  taken,  our  opinion 
would  have  been  different." 

The  concluding  remarks  are  in  accordance  with  the  views  of 
the  court  in  the  case  of  Vennum  v.  JSdrtoood,  1  Gilm.  659.  In 
that  case  the  verdict  was  set  aside  on  the  ground  that  a  juror 
had  formed  and  expressed  a  decided  opinion  on  the  merits  of 
the  case  adverse  to  the  defendant,  which  fact  was  not  known  to 
the  defendant  or  his  counsel,  and  the  juror  having  been  asked 
before  he  was  sworn  whether  he  had  formed  and  expressed  an 
opinion.  The  court,  in  concluding  their  opinion,  observed: 
'*  The  juror,  when  called,  was  asked  if  he  had  formed  or  ex- 
pressed an  opinion,  and  declared  emphatically  that  he  had  noL 
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The  defendant  liad  a  light  to  conclude  from  this  declaration  that 
the  juror  was  free  from  bias,  and  would  try  the  case  impartially. 
He  could  not  challenge  him  for  cause,  and  there  was  no  appar- 
ent reason  for  a  peremptory  challenge.  It  is  insisted,  however, 
that  he  should  have  examined  the  juror  on  his  voir  dire  touching 
his  qualification.  This  practice  is  allowable,  but  is  seldom 
resorted  to  in  ciyil  cases.  We  are  not  prepared  to  say  that  a 
party  is  to  be  charged  with  negligence  who  fails  to  pursue  this 
coarse  in  order  to  ascertain  the  competency  of  a  juror." 

In  the  case  before  us,  the  bill  of  exceptions  states  that  the 
juror  Flanagan  was  sworn  and  tried  on  his  voir  dire^  and  stated 
that  he  had  not  made  up  or  expressed  any  opinion  as  to  the 
guilt  or  innocence  of  the  prisoner,  and  proved  himself  free  from 
exceptions,  and  was  thereupon  placed  upon  the  panel  of  twenty- 
four.  It  is  to  be  observed,  also,  that  the  practice  here,  in 
reference  to  inserting  the  names  of  the  grand  jurors  in  the 
caption  of  the  indictment,  is  different  from  that  which  formerly 
prevailed,  and  probably  still  prevails,  in  England.  There  it  has 
been  usual  to  insert  the  names  of  twelve  of  the  grand  jurors 
at  the  least  in  the  caption.  And  at  one  time  it  was  held  to  be 
essential,  as  otherwise  it  might  be  that  the  presentment  was  by 
a  less  number  than  twelve,  in  which  case  it  would  not  be  good. 
In  later  cases,  however,  it  has  been  decided  that  the  insertion 
of  their  names  is  not  necessary:  Wharton's  Am.  Cr.  L.  102, 
103.  According  to  our  practice,  and  as  is  the  case  with  the 
indictment  before  us,  the  names  of  none  of  the  grand  jurors  are 
mentioned  in  the  indictment.  And  there  is,  therefore,  nothing 
apparent  on  the  indictment  to  show  who  the  jurors  are,  except 
the  foreman,  who  writes  on  the  back  of  it ''  a  true  bill,'*  and  sub- 
scribes his  name.  There  was,  therefore,  nothing  to  point  to  any 
cause  of  exception  to  the  juror;  nothing  to  awaken  the  suspicion 
of  the  prisoner  that  there  was  any  ground  of  challenge  against 
him.  On  the  contrary,  he  had  resorted  to  the  precaution  of 
examining  the  juror  on  his  voir  dire,  and  the  examination  had 
resulted  in  showing  that  he  was  free  from  exception.  If  he  had 
failed  to  use  this  precaution,  and  had  consented  to  the  juror's 
being  placed  on  the  panel  of  twenty-four  without  instituting 
any  inquiry  into  his  qualifications,  there  might  be  some  ground 
for  imputing  to  him  a  want  of  diligence.  But  in  the  case  as  it 
stands,  what  ground  is  there  for  saying  that  the  prisoner  was 
not  acting  in  good  faith  ?  Where  are  the  evidences  of  that  gross 
neglect  on  which  the  law  is  to  build  the  presumption  of  awaiver 
of  his  rights?    There  is  an  entire  absence  of  any  proof  to  lead 
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as  fco  beliere,  or  eren  suspeot,  that  the  prisoner  in  fact  knew  of 
the  exception  to  the  jnror  before  he  was  sworn;  and  the  prompt 
manner  in  which  he  brought  it  to  the  notice  of  the  court,  after 
he  was  informed  of  it  by  the  jailer,  is  not  only  a  strong  circum- 
stance in  aid  of  the  statement  in  his  affidavit  that  he  did  not 
know  it  when  the  jury  was  sworn  and  impaneled,  but  serves, 
together  with  the  other  evidence  apparent  on  the  face  of  the 
transaction,  to  dispel  any  belief  or  suspicion  that  the  object  of 
the  motion  was  to  create  difficulties  or  throw  obstacles  in  the 
way  of  the  proceedings. 

If,  therefore,  the  first  cases  cited  by  the  attorney  general 
stood  alone  and  unexplained,  I  should  still  feel  great  hesitation 
in  recognizing  them  as  authority  for  a  ruling  adverse  to  the 
prisoner  in  a  state  of  foots  such  as  we  have  here.  But  such  is 
not  the  case.  On  the  contrary,  precedents  are  not  wanting  of 
new  trials  granted  for  like  exceptions  under  circumstances  cer- 
tainly not  more  favorable  to  the  petitioner  than  those  disclosed 
here.  Thus  in  the  case  of  Herndon  v.  Bradahaw,  4  Bibb,  45,  a 
new  trial  was  granted  on  the  ground  that  one  of  the  jury  who 
rendered  the  verdict  had  served  on  a  former  trial  of  the  cause* 
The  grounds  of  their  judgment  are  thus  briefly  stated  by  the 
court:  **  There  is  no  doubt  but  what  the  juror  was  incompetent, 
and  might  have  been  challenged  before  he  was  sworn;  and  aa 
that  cause  was  not  known  to  the  attorney  of  Herndon  until 
after  the  finding  of  the  verdict  (Herndon  himself  not  being 
present),  it  furnished  a  good  cause  for  a  new  trial.  The  court, 
therefore,  upon  the  affidavit  of  the  attorney  proving  the  dis- 
covery, should  have  awarded  a  new  trial.'' 

So  in  the  case  of  Page  v.  Contoocook  Valley  S.  S.,  21 N.  H.  438, 
a  new  trial  was  granted  on  the  ground  that  one  of  the  juzy  was 
discovered  after  the  verdict  to  be  a  stockholder  in  another 
railroad,  which,  by  a  contract  with  the  Valley  railroad,  was  in- 
terested in  the  revenues  of  the  latter.  The  court,  after  setting 
out  the  facts,  conclude  by  saying:  "As  this  objection  was  not 
known  to  the  appellant  until  after  the  verdict  vras  returned,  it 
was  not  waived  by  proceeding  to  trial  without  challenge." 

The  cases  of  CammonwedUh  v.  Jones ^  1  Leigh,  698;  Heaffi  v. 
OcmmonweaUh^  1  Bob.  (Ya.)  786;  Oomnumwealth  v.  Hailtlock^  2 
OratL  664;  and  Owrran*B  Case,  7  Id.  619,  dted  by  the  attorney 
general,  decide  nothing,  I  think,  in  conflict  with  the  claims  of 
the  prisoner. 

In  all  of  these  cases  the  appUoations  for  new  trials  were 
founded  upon  the  alleged  disoovezy,  after  verdict,  of  improper 
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bias  in  the  jurors,  which  the  prisoners  endeavored  to  show 
existed,  but  was  unknown  to  them  before  the  trial.  In  all  of 
them,  it  is  true,  the  applications  were  unsuccessful.  But  in  none 
of  them  do  the  general  court  concede  the  coexistence  of  the  two 
elements  of  improper  bias  in  the  juror  and  blameless  ignorance 
of  it  on  the  part  of  the  prisoner. 

The  doctrine  to  be  gathered  from  those  decisions,  and  others 
of  the  same  class  preceding  them,  I  think  substantially  is,  that 
when  the  prisoner  excepts  to  a  juror  for  cause  before  he  is  sworn, 
it  is  a  matter  of  right  to  be  adjudged  by  the  court;  when  he  ex- 
cepts after  trial  for  cause  existing  before  the  juror  was  elected 
and  sworn,  it  is  a  matter  addressed  to  the  discretion  of  the  court; 
and  that  in  the  exercise  of  this  discretion  the  court  ought  to 
consider  the  whole  case,  and  be  satisfied  that  justice  has  been 
done;  and  that  where  there  is  conflict  of  testimony  as  to  the 
hinguage  and  conduct  of  the  jurors,  on  which  the  exception  to 
the  jurors  is  founded,  it  properly  belongs  to  the  judge  who  pre- 
sided at  the  trial  to  weigh  and  to  decide  upon  the  credibility  oi 
the  opposing  statements  of  the  witnesses  and  jurors,  and  to  de- 
cide, upon  all  the  circumstances  of  the  case,  whether  there  is  such 
proof  of  perjuiy  and  corruption  on  the  part  of  the  jurors  as  to 
make  it  proper  to  grant  a  new  trial.    But  there  is  certainly 
nothing  in  these  decisions,  nor,  as  I  understand  their  opinions, 
in  the  reasoning  of  the  judges,  going  to  the  extent  of  holding 
that  a  new  trial  ought  to  be  refused  when  the  court  is  fully 
satisfied  that  the  juror  is  incompetent  from  having  prejudged 
the  case,  that  the  cause  of  challenge  was  unknown  to  the 
prisoner,  and  that  he  was  guilty  of  no  laches  in  failing  to  dis- 
cover it  and  make  it  known  before  the  trial,  merely  because  the 
judge  who  sat  at  the  trial  was  satisfied  that  the  verdict  was  in 
conformity  with  the  evidence.     So  to  decide  would  be  to  attach 
to  a  faultless  ignorance  of  the  facts  on  which  his  right  depended 
aU  the  consequences  of  a  conscious  and  deliberate  waiver  by  the 
prisoner  of  such  right,  and  to  allow  to  the  finding  of  incompetent, 
prejudiced,  and  even  corrupt  jurors,  all  the  virtue  and  efficacy 
which  belong  to  the  verdict  of  men,  true,  lawful,  and  above  all 
exception.     Such  a  doctrine  would,  it  seems  to  me,  be  at  war  with 
the  merciful  spirit  which  governs  the  administration  of  criminal 
law,  and  is  in  direct  conflict  with  the  whole  current  of  decisions 
in  this  country:  McKirdey  v.  Smith,  Hard.  167;  Jeffries  v.  Ban" 
daU,  U  Mass.  205;  United  SkOes  v.  Friea,  3  Dall.  516;  State  v. 
Hopkins,  1  Bay,  373;  Hardy  v.  Sprowle,  32  Me.  310;  Briggs 
T.  Ibwn  of  Oeorffia,  15  Yt.  61;  ComnumweaUh  v.  Flanagan,  7 
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Watts  &  S.  68;  Sellers  t.  The  People,  3  Scam.  412;  Cody  ▼. 
Stale,  3  How.  (Miss.)  27;  Lisle  y.  Stale,  6  Mo.  426;  Tenn^y  y. 
.^xxn8, 13  N.  H.  462;  Troxdate  y.  Stote,  9  Humph.  411;  Monroe 
y.  iS^^a/6,  6  Ga.  142. 

In  the  case  last  cited,  the  decisions  are  yery  fully  reyiewed, 
and  the  doctrine  thoroughly  and  ably  discussed;  and  the  result 
announced  is,  that  where  the  objection  to  the  juror  would  be 
good  cause  of  challenge  for  fayor  if  discovered  in  time,  it  will 
be  ground  for  a  new  trial  if  not  found  out  till  after  yerdict. 
It  is  obyious,  howeyer,  that  the  application  of  the  prisoner  is 
presented  under  circumstances  far  more  fayorable  to  him  than 
it  would  haye  been  if  his  exceptions  to  the  juror  had  been  taken 
for  the  first  time  after  the  yerdict.  Any  degree  of  negligence 
may,  with  yery  slight  aid  from  other  circumstances,  be  sufficiept 
to  ripen  and  confirm  into  a  judicial  belief  that  suspicion  of 
unfairness  which  naturally  and  justly  attaches  itself  to  the  con- 
duct of  one  who,  haying  taken  the  chances  of  a  trial,  seeks  to 
rid  himself  of  an  adyerse  yerdict,  on  the  score  of  objections  to 
his  triers  existing  before  they  were  chosen  and  sworn.  It  is 
difficult,  howeyer,  to  find  any  foundation  in  justice  for  a  rule 
which  would  impart  to  the  mere  swearing  of  the  jury  the  effect 
of  destroying  all  those  presumptions  of  innocence  which 
hitherto  the  law  allowed  to  the  situation  of  the  prisoner;  which 
thenceforth,  before  any  eyidence  of  guilt  is  exhibited,  before  a 
witness  in  the  cause  is  examined,  would  subject  his  statements, 
motiyes,  and  conduct  to  all  the  distrust  incident  to  the  position 
of  one  against  whom  a  yerdict  of  guilty  has  been  rendered;  and 
which  would  treat  his  exceptions  to  jurors,  founded  on  allega- 
tions of  recently  discoyered  incompetency,  as  the  suggestions  of 
conscious  guilt,  bad  faith,  and  corrupt  scheming. 

We  shall,  I  think,  find  accordingly,  that  the  principles  to  be 
deduced  from  the  modem  decisions  justify  an  indulgence  to 
motions  to  set  aside  jurors  after  they  are  sworn  and  before 
they  haye  rendered  a  yerdict  which  would  not  be  allowed  to 
applications  for  new  trials  founded  on  exceptions  to  jurors 
taken  after  yerdict. 

With  the  exception  of  some  early  cases,  which  will  be  noticed 
presently,  I  haye  been  able  to  find  but  two  cases  in  England 
in  which  questions  of  the  like  character  with  the  one  under 
consideration  haye  arisen:  Begina  y.  Wardle,  41  Eng.  Com.  L. 
351;  and  Begina  y.  Sidlivan,  35  Id.  639.  In  the  former,  which 
was  a  trial  for  felony,  after  the  jury  were  sworn  without  any 
challenge  or  objection  of  any  kind,  and  after  one  witness  had 
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been  examined,  the  foreman  of  the  joiy  brought  to  the  notice 
of  the  court  the  fact  that  the  prisoner  had  a  relation  on  the 
jury;  whereupon  it  was  moyed  bj  the  prosecution  that  the  jury 
should  be  discharged  without  giving  any  verdict,  and  a  new 
jury  called  and  sworn.  Mr.  Justice  Ersldne,  before  whom  the 
trial  was  conducted,  having  conferred  with  Tindal,  C.  J., 
briefly  said:  *'  I  have  conferred  with  the  lord  chief  justice,  and 
we  are  of  opinion  that  I  have  no  power  to  discharge  the  jury, 
and  that  the  case  must  proceed." 

In  the  latter  case,  which  was  an  indictment  for  conspiracy, 
tried  before  Lord  Denman,  C.  J.,  after  the  jury  were  sworn  and 
the  case  partly  opened,  the  foreman  of  the  jury  stated  that  he  had 
been  on  the  grand  jury  which  found  the  bill;  and  thereupon  the 
counsel  for  the  prosecution  offered  to  consent  to  withdraw  the 
juror,  and  let  the  trial  proceed  with  eleven;  but  the  defendants 
not  consenting,  the  case  went  on  before  the  jury  as  at  first  com- 
posed, and  the  defendants  were  convicted;  and  they  then  moved 
for  a  new  trial.  In  the  course  of  the  argument  the  chief  justice 
said  that  he  was  not  disposed  to  say  *'  whether  the  challenge,  if 
taken,  would  have  been  available  or  not;  but,  at  any  rate,  the 
objection  should  have  been  stated  at  the  proper  time.  If  it  had 
been  mentioned  before  the  trial,  all  of  us  probably  would  have 
agreed  to  exclude  the  juryman."  After  a  consultation  he  deliv- 
ered a  brief  opinion,  in  which  he  observed:  ''We  think  that 
the  objection  should  have  been  taken  by  way  of  challenge.  The 
defendants  here  did  not  challenge;  and  when  the  objection  was 
pointed  out,  and  it  was  proposed  that  the  juror  should  with- 
draw, they  declined  assenting  to  that  course,  and  preferred  to 
stand  upon  the  strict  law."  And  the  rule  to  set  aside  the  ver- 
dict on  the  ground  of  a  mistrial  was  denied.  As  the  comments 
upon  the  earlier  cases,  before  alluded  to,  contained  in  an  opinion 
to  be  cited  hereafter,  apply  also  in  some  respects  to  these  two 
cases,  it  is  more  convenient  to  defer  any  remark  upon  them  till 
that  opinion  is  cited. 

In  this  country  we  have  also  but  few  opinions  on  this  sub- 
ject. In  Ward  v.  State,  1  Humph.  263,  decided  by  the  supreme 
court  of  Tennessee,  after  the  jury  were  sworn  and  impaneled, 
but  before  any  witnesses  were  examined,  it  was  discovered  that 
several  of  the  jury  were  not  freeholders;  and  on  the  motion  of 
the  attorney  general  he  was  permitted  to  challenge  the  jurors  on 
account  of  their  disability.  They  were  set  aside  against  the 
consent  of  the  prisoner,  and  others  were  substituted  in  their 
place,  and  the  prisoner  convicted;  and  it  was  held  that  the 
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prisoner  was  thereby  discharged.  The  court  said  that  after  the 
jury  were  sworn  it  was  too  late  to  challenge  any  of  its  members 
propter  defectum;  that  a  jury  could  not  be  discharged  after  they 
were  sworn  and  charged;  that  the  word  ''charged"  did  not 
mean  after  the  jury  were  sworn  and  had  heard  the  testimony,  or 
a  part  of  it,  but  after  the  prisoner  had  been  placed  in  the  hands 
of  the  jury  for  trial;  and  that  the  discharge  of  the  jury  after 
they  were  sworn  and  so  charged,  against  the  consent  of  the 
prisoner,  operated  his  discharge. 

In  the  case  of  People  y.  Damon,  13  Wend.  351,  on  a  trial  for 
murder,  after  the  fourth  juror  had  been  sworn  in  chief  and 
taken  his  seat,  the  district  attorney  inquired  of  him  whether  he 
had  conscientious  scruples  against  finding  a  verdict  of  guilty 
for  an  offense  punishable  with  death.  The  counsel  for  the 
prisoner  objected  that  the  inquiry  was  too  late;  that  after  the 
juror  was  sworn  in  chief  he  could  not  be  objected  to.  The  court 
overruled  the  objection,  and  on  the  juror's  stating  that  he  be- 
longed to  a  religious  denomination  who  had  scruples  of  con- 
science against  finding  a  verdict  of  guilty  in  a  case  punishable 
with  deaih,  and  that  he  had  such  scruples,  he  was  set  aside  by 
{he  court. 

In  the  course  of  a  very  able  opinion  delivered  by  Chief  Jus- 
tice Savage,  in  which  the  whole  court  concurred,  he  observed: 
*'The  regular  practice  is,  to  challenge  jurors  as  they  come  to 
the  book  to  be  sworn  and  before  they  are  sworn;  but  I  appre- 
hend this  is  a  matter  of  practice,  and  may  be  departed  from,  in 
{he  discretion  of  the  court  The  object  is  to  give  the  prisoner 
a  fair  trial;  and  if  it  be  made  to  apx>ear,  even  after  a  juror  is 
sworn,  that  he  is  wholly  incompetent  by  reason  of  having  pre- 
judged the  case,  it  is  not  then  too  late  to  set  him  aside  and  call 
another.  It  is,  indeed,  laid  down  in  the  old  books  that  it  can« 
not  be  done.  Hawkins  says  a  juror  cannot  be  challenged  after 
he  has  been  sworn,  imless  for  some  cause  which  happened  after 
he  was  sworn  (according  to  the  greater  number  of  authorities), 
and  cites  the  Tear-books:"  4  Hawk.  387,  c.  43.  In  Ik/ndar$ 
Case,  Cro.  Car.  291,  the  prisoner  challenged  the  foreman  of  the 
juiy,  but  he  was  sworn  by  the  clerk  before  the  challenge  was 
heard  by  the  court;  and  therefore,  without  the  assent  of  the 
attorney  general,  then  present,  they  would  not  alter  the  record; 
and  because  the  attorney  general  would  not  consent  to  alter  the 
record,  the  challenge  was  disallowed.  In  Wharton's  Case,  Telv. 
24,  upon  the  arraignment  of  the  prisoner  for  murder,  on  the 
first  day  eleven  jurors  appeared  and  were  sworn;  one  was  chal- 


Jan.  1855.}      Dilwobth  v.  Ck>]iMONWEALTH.  275 

lenged,  and  for  that  time  the  trial  was  stayed.    Upon  a  tales 
taken  at  another  day,  when  the  jniy  appeared,  one  of  the  jurors 
who  had  been  sworn  was  challenged  for  cause  which  existed  be- 
fore he  was  sworn.     Upon  a  doubt  arising  among  the  judges  of 
the  king's  bench,  Telverton  went  into  the  common  pleas  to 
know  their  opinion.     The  opinion  was  that  the  queen  could  not 
have  the  challenge  after  the  juror  had  been  sworn.    Another 
matter  of  doubt  was  whether  those  already  sworn  should  not 
be  sworn  over  again;  and  the  court  held  that  they  must  be 
sworn  again.    The  jury  acquitted  the  prisoner.     ''  Wherefore," 
says  the  reporter,  "  Popham,  Gawly,  and  Fenner  fuerunt  voids 
iraJti;  and  all  the  jurors  were  committed  and  fined  and  bound  to 
their  good  beharior.''    In  the  first  of  these  cases,  the  reason 
given  for  the  decision  of  the  court  is  not  one  calculated  to  give 
us  very  elevated  notions  of  the  criminal  justice  in  the  reign  of 
Charles  I.    Because  the  attorney  general  would  not  consent  to 
alter  the  record,  by  striking  out  the  name  of  one  juror  and  in- 
serting another,  therefore  an  incompetent  juror  must  serve.    In 
the  second,  an  incompetent  juror  was  permitted  to  sit,  because 
the  attorney  general  was  not  aware,  until  sworn,  of  his  relation 
to  one  of  the  prisoners;  and  this  although  they  admitted  that 
the  oath  administered  was  of  no  effect,  by  directing  him  to  b» 
Bwom  a  second  time.    The  verdict  was  such  as  should  have- 
been  expected,  and,  it  would  seem,  ought  not  to  have  called 
down  on  the  whole  jury  the  signal  vengeance  of  the  court.    li 
mnst  have  been  a  clear  ciase  of  guilt;  and  because  the  court 
would  not  exercise  a  proper  discretion  in  setting  aside  an  in- 
competent juror,  before  the  jury  was  completed  or  the  trial  waa 
oommenced,  they  found  themselves  called  upon  to  punish  the 
whole  jury,  who  probably  were  lead  astray  by  the  improper 
person  who  was  permitted  to  be  one  of  their  number.    Hawkins 
intimates  there  are  authorities  the  other  way;  but  I  apprehend 
no  authority  can  be  necessary  to  sustain  the  proposition  "that 
the  coort  may  and  should,  in  its-discretion,  set  aside  all  persona 
who  are  incompetent  jurors  at  any  time  before  evidence  ia 
given.*' 

On  the  trial  of  the  celebrated  Titus  Oates,  a  state  of  things 
occurred  during  the  swearing  and  impaneling  of  the  jury  very 
similar  to  that  which  existed  in  TyndaVs  Case^  supra.  After  some 
of  the  jury  were  sworn  the  prisoner  challenged  one  of  them  be- 
cause he  had  been  on  the  grand  jury,  and  stated  that  he  intended 
to  have  challenged  him  before  he  was  sworn,  but  that  the  clerk 
had  proceeded  with  such  haste  as  to  prevent  his  doin^r  so.    The 
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tsonrt  replied  that  he  was  too  late,  as  the  juror  was  sworn,  but 
the  attorney  general,  seeing  the  palpable  unfairness  of  the  pro- 
ceeding, waived  the  difficulty  and  permitted  the  juror  to  be  set 
aside:  10  State  Trials,  108. 

The  objections  to  the  ruling  in  the  case  of  Tyndal  and  Whar* 
ton,  presented  in  the  opinion  of  the  supreme  court  of  New 
York  just  cited,  seem  to  me  to  be  very  just  and  proper,  and  I 
can  see  no  good  reason  for  denying,  in  lliis  state,  the  right  and 
duty  of  the  court  to  set  aside  jurors  on  the  score  of  exceptions, 
propter  affedwiti^  taken  either  by  the  prosecution  or  the  pris- 
#oaer,  at  any  time  before  the  examination  of  the  witnesses  has 
•<5ommenced.    For,  in  Martin's  Case,  2  Leigh,  745,  the  general 
*«ourt  held  (citing  Coke,  Foster,  and  Blackstone)  that  the  sepa- 
•ration  or  discharge  of  a  jury  after  the  swearing  and  impaneling, 
'but  before  the  examining  of  witnesses,  is  no  ground  of  ob- 
jection to  a  verdict,  thus  denying  the  authority  of  Ward  v.  StaJte, 
1  Humph.  263.    The  same  doctrine  was  reasserted  by  the  court 
nn  7\>oet's  Case,  11  Leigh,  714.    And  such  I  understand  is  still 
ithe  rule  in  England:  Eoscoe's  Cr.  Ev.  222. 

In  this  state  of  the  law,  the  denial  by  the  court,  in  the  case 
of  Begina  v.  Wardte,  41  Eng.  Com.  L.  351,  of  its  power  to  set 
aside  the  juror,  it  will  be  perceived,  can  have  no  application 
in  this  case,  inasmuch  as  in  this  case  the  motion  was  made  by 
the  prisoner,  and  before  any  witness  had  been  called,  and  in 
that  it  was  made  by  the  prosecutor,  and  after  a  part  of  the  evi- 
dence had  been  given  in.  And  I  think  it  obvious  from  the 
remarks  which  fell  from  Denman,  C.  J.,  during  the  argument 
of  the  motion  in  the  case  of  Begina  v.  Stillivan,  85  Id« 
689,  as  well  as  from  the  grounds  set  forth  in  the  opinion 
of  the  court  in  rendering  judgment  on  the  motion,  that  if  the 
prisoners  there,  instead  of  objecting  to,  had  concurred  in,  the 
motion  of  the  attorney  general  to  set  the  juror  aside,  or  had 
themselves  asked  that  the  juror  should  be  set  aside,  on  his  dis- 
closing the  fact  that  he  was  of  the  grand  jury  that  found  the 
bill,  the  court  would  have  found  no  difficulty  in  setting  aside 
the  juxor.  In  that  case,  it  will  be  recollected,  no  vritnesses  had 
been  examined. 

So  that,  it  seems  to  me,  a  review  of  the  English  precedents 
famishes  no  ground  for  supposing  that,  in  the  existing  state  of 
the  law  in  England  with  respect  to  the  discharge  of  juries,  Eng- 
lish judges  would  now  deny  their  power  to  set  aside  a  juror  at 
the  instance  of  the  prisoner,  at  any  time  before  the  examination 
of  the  witnesses  had  commenced. 
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And  indeed,  I  can  see  no  reasons,  other  than  those  suggested 
by  conyenience,  which  would  deny  to  the  court  the  right  to  set 
aside  a  juror,  on  the  motion  or  by  the  consent  of  the  prisoner, 
at  any  time  before  the  verdict  is  rendered.  It  is  true  that  at 
one  time  it  was  held,  on  the  authority  of  a  dicision  reported  in 
a  note  to  the  case  of  Chedtoick  y.  JSughes,  Carth.  465,  that  in 
criminal  cases  a  juror  cannot  be  withdrawn  but  by  consent;  and 
in  capital  cases,  not  even  with  consent.  This  doctrine,  if  it  eyer 
had  any  general  prevalence,  has  been  long  since  exploded;  and 
I  presume  there  can  be  no  doubt  now  that  a  motion  of  a  pris- 
oner to  set  aside  a  verdict  or  to  be  discharged  on  the  ground  of 
a  discharge  of  the  juiy,  brought  about  by  his  motion  or  with 
his  consent,  would  be  promptly  denied:  Waterman's  Archbold^ 
172,  and  notes. 

And  in  Illinois,  where  they  have  a  statute  giving  to  the  court 
the  power,  when  a  juror,  after  being  sworn,  is  for  any  reasonable 
cause  dismissed  or  discharged,  to  cause  another  to  be  sworn  in 
his  stead,  the  practice  prevails  of  setting  aside  jurors  on  the 
motion  of  the  commonwealth  and  against  the  consent  of  the 
prisoner,  even  after  witnesses  have  been  examined:  Stone  v. 
People^  2  Scam.  326.  In  that  case  it  was  discovered,  after  the 
jury  had  been  sworn  and  impaneled  and  a  part  of  the  witnesses 
examined,  that  one  of  the  jury  was  an  alien.  And  he  was,  on 
the  motion  of  the  prosecutor  and  against  the  consent  of  the 
prisoner,  discharged  and  a  new  juror  was  sworn  in  his  place; 
and  it  was  held  that  there  was  no  cause  for  setting  aside  the 
verdict.  And  in  the  case  of  Thomas  v.  Leonard,  4  Id.  556,  the 
same  rule  is  applied  to  civil  cases,  and  the  broad  doctrine  an- 
nounced that  in  all  cases  a  court  has  a  discretion,  whenever  it 
comefi  to  its  knowledge  that  a  juror  has  been  inadvertentiy  sworn 
who  cannot  render  a  legal  verdict,  to  discharge  him. 

We  have  a  statute  somewhat  similar  in  its  provisions  to  the 
Illinois  statute.  The  twelfth  section  of  chapter  208  of  the  code 
provides  that  if  a  juror,  after  he  is  sworn,  be  unable  from  any 
cause  to  perform  his  duty,  the  court  may,  in  its  discretion, 
cause  another  qualified  juror  to  be  sworn  in  his  place.  And  in 
any  criminal  case  the  court  may  discharge  the  jury  when  it  ap- 
pears they  cannot  agree  in  a  verdict,  or  that  there  is  a  manifest 
necessity  for  such  discharge.  Whether  the  incompetency  of 
a  juror,  from  having  prejudged  the  case,  discovered  before 
verdict,  would  be  regarded  by  our  courts  as  an  inability  to 
perform  his  duiy,  and  as  presenting  a  necessity  for  his  :lis- 
oharge,  in  the  contemplation  of  the  statute,  it  is  not  necessary 
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to  consider.  Whatever  may  be  the  proper  interpretation  of  the 
statate  in  this  regard,  it  is  obvions  that  it  does  not,  expressly 
or  by  implication,  narrow  the  powers  of  the  court,  or  in  any 
wise  abridge  any  discretion  before  existing,  to  set  aside  jurors. 
Nor  do  I  think  that  the  power  of  the  court  in  this  regard  ia 
affected  by  the  provision  of  the  tenth  section  of  chapter  108  of 
the  code,  requiring  the  twelve  selected  by  lot  to  constitute  the 
juiy. 

Without  entering,  therefore,  into  a  consideration  of  the  cir* 
cumstances  under  which  the  discharge  of  a  jury  at  the  instance 
of  the  prosecution,  and  without  the  consent  of  the  prisoner, 
would  or  would  not  result  in  a  discharge  of  the  prisoner,  I 
have  come  to  the  conclusion  that  with  us  the  courts  have  the 
right,  in  their  discretion,  to  set  aside  jurors  on  the  score  of  in- 
competency, propter  affectum^  discovered  after  they  are  sworn, 
on  the  motion  or  with  the  consent  of  the  prisoner,  at  any  time 
before  verdict  rendered;  and  at  the  instance  of  the  common- 
wealth, for  like  cause  at  any  time,  when  the  discharge  of  the 
jury  without  the  consent  of  the  prisoner  would  not  result  in  a 
disohaige  of  the  latter. 

It  remains  to  be  considered  whether  the  court  ought,  in  the 
exercise  of  its  discretion,  to  have  set  aside  the  juror  Flanagan 
tinder  the^  circumstances  disclosed  in  the  prisoner's  first  bill  of 
exceptions. 

I  have  already  expressed  the  opinion  that  there  was  nothing 
in  the  conduct  of  the  prisoner  from  which  to  infer  a  waiver  of 
Ilia  rights;  nothing  in  his  own  statements,  or  in  those  at  lus 
witness,  to  justify  doubt  as  to  their  truth.  He  acted  promptly 
on  the  information  communicated  to  him  by  Dawson,  and  pur- 
sued exactly  that  course  which  is  recommended  to  persons  in 
his  situation  by  the  court  in  the  case  of  McCorhle  v.  BinnSy  5 
Binn.  840  [6  Am.  Dec.  420].  That  was  an  application  for  a  new 
trial,  founded  on  the  discovery  of  objections  to  a  juror  after  the 
trial  had  commenced,  but  before  the  verdict.  The  court  said 
that  the  defendant,  in  order  to  entitle  himself  to  the  benefit  of 
the  objection,  should  have  disclosed  the  information  promptly  to 
the  court.  He  ought  not  to  have  taken  the  chance  of  a  verdict 
in  his  favor,  and  kept  his  motion  for  a  new  trial  in  reserve, 
because  the  plaintiff  and  defendant  were  then  placed  on  an 
unequal  footing.  ''I  mention  this,"  said  the  judge,  ''for  the 
direction  of  those  who  may  happen  to  be  in  like  circumstances 
in  future."  The  inference  is  irresistible  that  had  the  defendant 
acted  there  as  the  prisoner  has  here,  he  would  have  obtained  relief. 
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The  only  oiroiimstanoe  calculated  to  excite  suspicion  that 
the  prisoner  contemplated  some  object  other  than  that  which 
was  the  ostensible  one  of  his  motion  is  to  be  found  in  the 
answer  given  by  his  counsel  to  the  inquiry  of  the  court,  how 
the  place  of  Flanagan  should  be  supplied,  or  if  he  was  dis- 
charged from  the  jury,  what  should  or  could  be  done;  the  answer 
which  was  given  being  that  the  commonwealth  had  had  a  grand 
jury,  and  now  a  petit  jury,  and  must  remove  the  difficulty.  It 
certainly  would  have  been  more  courteous  to  the  judge,  it  would 
have  stripped  the  application  of  the  slightest  appearance  of  any 
wish  on  the  part  of  the  prisoner  or  his  counsel  to  embarrass  the 
proceedings,  if  the  counsel,  instead  of  replying  as  he  did,  had 
proceeded  to  point  out  the  mode  by  which  the  difficulty  sug« 
gested  by  the  question  of  the  court  might  be  obviated.  But  it 
18  difficult  to  conceive  on  what  principle  the  prisoner's  rights 
eould  be  compromitted  by  such  a  conversation.  Having  brought 
to  the  notice  of  the  court  the  facts  upon  which  he  supposed  his 
rights  to  depend,  and  having  founded  a  motion  on  those  facts,  I 
cannot  see  that  it  was  the  duty  of  the  prisoner  or  his  counsel  to 
do  anything  more,  or  how  we  should  be  justified  in  imputing  to 
a  &ilure  to  do  more  the  motive  to  gain  some  ulterior  and  unfair 
advantage.  The  answer,  fairly  interpreted,  is :  "  I  have  submitted 
my  rights  to  the  court;  it  is  for  the  court,  and  not  for  me,  to 
pronounce  the  judgment  of  the  law  upon  them,  and  to  consider 
what  may  be  ttie  legal  consequences  flowing  from  such  judg- 
ment." But  even  if  we  infer,  from  the  course  of  the  prisoner's 
coonsely  that  he  entertained  some  hope  or  expectation  that  the 
granting  of  his  own  motion  by  the  court  might  result  in  some- 
thing to  his  advantage  besides  simply  procuring  the  substitution 
of  another  juror  in  the  place  of  Flanagan,  still  his  declining  to 
point  out  a  mode  of  obviating  any  supposed  difficulty  could 
not  have  the  effect  of  withdrawing  or  altering  the  nature  of 
his  motion,  which  was  plain  and  unambiguous.  If  his  motion 
bad  been  simply  to  set  aside  the  juror,  the  question  might  have 
arisen  whether  granting  it  as  asked  might  not  result  in  the 
necessity  of  going  anew  through  the  process  of  forming  an  entire 
jnzy;  and  in  such  case,  and  in  order  to  obviate  the  inconvenience 
and  delay  consequent  on  granting  the  motion,  it  might  have 
been  proper  in  the  court,  as  eleven  of  the  juzy  remained  free 
from  exception,  to  have  placed  the  prisoner  on  the  terms  of 
consenting  that  another  qualified  juror  should  be  sworn,  and 
that  he  with  the  eleven  others  should  proceed  to  tzy  the  case. 
Bat  the  motion,  as  has  been  seen,  was  not  simply  to  set 
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Flanagan,  bat  also  to  do  exactly  what  we  have  jnst  supposed 
the  court  might  have  required  the  prisoner  to  consent  to,  to  wit» 
to  substitate  another  juror  in  the  place  of  the  one  to  be  set  aside. 
Such  being  the  motion,  the  case  of  Tooel,  already  cited,  furnished 
a  precedent  for  the  course  to  be  pursued  by  the  court.  The 
swearing  of  another  qualified  juror  in  the  place  of  Flanagan 
could  not  have  been  made  a  ground  either  for  a  discharge  of  the 
prisoner  or  a  new  trial. 

There  remains  yet  another  inquiry,  and  that  is  whether  the 
objection  to  the  juror  was  removed  by  his  statements  made  on 
his  second  examination  on  the  voir  dire. 

I  think  it  questionable,  at  the  least,  whether  the  juror  ought  to 
have  been  subjected  to  such  a  test.  Where  the  objection  to  the 
juror  is  founded  on  the  proofs  of  fiiYor  deduced  from  statements 
alleged  to  have  been  made  by  him,  his  denial  or  explanation  of 
such  statements  may,  and  often  does,  serve  to  satisfy  the  mind 
of  the  court  of  his  indifferency.  But  when,  as  here,  the  law  at- 
taches a  presumption  of  bias  or  favor  to  the  fact  of  the  juror's 
having  been  on  a  former  juiy,  it  is  difficult  to  conceive  of  any 
statement  by  which  that  presumption  can  be  wholly  removed. 
For  if  the  juror  on  his  examination  should  state  the  only  fact 
that  could  well  wholly  disprove  the  formation  of  opinions  or 
impressions  un&vorable  to  the  prisoner,  from  the  evidence  given 
before  the  grand  jury,  to  wit,  that  the  indictment  was  found  and 
returned  by  twelve  of  the  grand  juiy,  against  his  opinion  and 
consent,  he  would  at  once  show  himself  liable  to  exception  on 
the  part  of  the  prosecution,  having  already  adjudged  the  pris- 
oner not  guilty  on  the  ex  parte  showing  of  the  prosecution,  and 
without  any  aid  from  the  prisoner's  testimony.  And  even  upon 
the  concession  that  it  was  allowable  to  examine  the  juror  on 
tiying  the  exception  to  him,  I  should  doubt  whether  his  state- 
ments of  having  paid  little  attention  to  the  testimony,  and  of 
being  governed  by  what  the  jurors  said  as  well  as  what  was  tes- 
tified to  by  the  witnesses,  accompanied  by  the  disclaimer  of 
having  formed  or  expressed  any  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  were  such  as  ought  in  any  case  to  be  re- 
ceived as  a  sufficient  answer  to  the  presumption  which  the  law 
attaches  to  his  position.  For  of  so  serious  a  character  is  the 
exception  to  a  petit  juror,  on  the  ground  of  his  having  been  one 
of  the  grand  jury  who  found  the  bill,  that,  according  to  Lord 
Hale,  it  is  an  offense  punishable  by  fine  for  a  man  who  was  one 
of  the  indicters,  and  who  was  returned  as  one  of  the  petit  jury» 
liot  to  challenge  himself:  2  Hale  P.  0.  309.    And  when  I  look 


Jan.  1865.]       Dilwobth  v.  Commonwealth.  281 

to  fhe^  whole  conduct  of  the  juror  it  seems  to  me  that  there  are 
peculiar  circumstances  in  his  case  rendering  him  not  only  liable 
to  the  challenge  of  the  prisoner,  but  also  expose  him  to  the 
just  censure  of  the  court. 

On  his  second  examination,  he  discloses  the  fact  that  before 
he  was  summoned  as  a  petit  juror  he  had,  in  a  conversation  with 
Dawson,  told  him  that  the  sheriff  had  informed  him  (the  juror) 
that  he  anticipated  difficulty  in  getting  a  jury  who  had  not 
made  up  or  expressed  an  opinion;  and  that  he  had  also  said  to 
Dawson  that  he  did  not  expect  to  be  summoned,  as  he  was  on 
the  grand  jury.  It  appears  that  he  served  on  the  grand  jury  on 
the  nineteenth  of  September;  and  yet  on  the  twenty-sixth  of 
the  same  month,  only  one  week  thereafter,  when  called  as  a 
petit  juror  in  the  case,  notwithstanding  his  recent  conversation 
with  Dawson  and  the  brief  interval  which  had  elapsed  since  he 
acted  as  a  grand  juror  in  the  case,  he  failed  upon  his  voir  dire 
to  disclose  the  fact  that  he  had  been  on  the  grand  jury,  and 
proved  himself  free  from  exception.  And  upon  his  second  ex- 
amination he  still  failed  to  assign  any  reason  or  give  any  ex- 
planation why  he  had  not  made  known  the  fact  of  his  being  one 
of  the  grand  jurors;  but  opposes  to  the  inference  of  his  having 
prejudged  the  case,  which  the  law  deduces  from  the  capacity  i{i 
which  he  had  acted,  a  denial  of  having  formed  any  opinion, 
and  places  his  freedom  from  such  opinion  to  the  account  of  his 
having  dischaiged  his  duties  f^a  a  grand  juror  in  a  loose,  im- 
perfect, and  careless  manner.  I  cannot,  in  this  state  of  things, 
say  that  the  legal  presumptions  against  his  fitness  and  com- 
petency have  been  removed.  Whatever  may  have  been  his 
motive,  I  cannot  say  that  he  appears  free  from  all  exception. 
I  hold  with  the  learned  judge  who  delivered  the  opinion  of  the 
court  in  Clarke  v.  Ooode,  6  J.  J.  Marsh.  37,  that ''  it  is  not  only 
important  that  justice  should  be  impartially  administered,  but 
where  it  can  be  effected  without  the  violation  of  any  rule  of 
propriety,  that  it  should  flow  through  channels  as  clear  from 
suspicion  as  possible.''  I  cannot  recognize  the  justice  or  pro- 
priety of  a  rule  which  would  force  a  prisoner,  against  his  consent, 
to  enter  upon  the  hazard  of  a  trial  by  a  juror  standing  in  the  pre- 
dicament in  which  the  juror  Flanagan  is  presented  by  the  record 
of  this  case.    And  I  think  the  prisoner  is  entiUed  to  a  new  trial. 

Amur,  president,  and  Samuels,  J.,  concurred  in  the  opinion 
€f  DiJnsL,  J. 

MoHODRB  and  Lib,  JJ.,  dissented. 
Judgment  reversed,  and  new  trial  awarded. 
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Omibbiow  to  CHALLXiros  JuBOB  AT  TiMX  He  IS  luPANBLBD  18  waiver  of 
mny  objeotioii  to  him:  Keener  v.  Stai^y  63  Am.  Dec.  269.  Though  the  objec- 
tion may  be  made  after  the  jaror  has  been  paesed  as  satisfactory,  it  must  be 
interpoeed  before  the  juror  is  sworn:  MeFadden  ▼.  CommonweaUhj  62  Id.  908, 
and  prior  cases  oited  in  the  note  312.  In  OtOespU  ▼.  State,  29  Id.  137.  the 
same  objection  was  taken  to  the  juror  as  in  the  principal  case,  but  the  objec- 
tion was  not  taken  before  the  jaror  was  sworn,  and  therefore  could  not  be 
made  ground  for  a  new  trial.    This  case  is  distinguished  in  the  principal  case. 

Thb  fbxhoipal  casb  is  oitbd  to  the  point  that  the  prisoner  may  nuse  the 
objeotion  that  a  juror  was  a  member  of  the  grand  jury  even  after  the  juror 
has  been  sworn,  when  the  objection  appears  to  be  made  for  no  other  purpose 
than  to  secure  an  impartial  jury,  and  that  the  prisoner  communicated  the 
faot  to  the  court  as  soon  as  it  came  to  his  knowledge :  Bristow^s  Ccue,  15  Oratt. 
646,  647.  But  it  was  there  held  that  if  the  objeotion  was  not  taken  until 
after  yerdioti  the  verdict  would  not  be  set  aside  on  this  ground  unless  it  ap- 
peared from  the  whole  case  that  the  juror  was  biased  against  the  prisoner, 
who  therefore  had  not  had  a  fair  and  impartial  trial  So  also  it  is  held  in 
Sweeney  v.  Baher,  13  W.  Va.  228;  State  v.  McDonald,  9  Id.  465,  citing 
BrtaU^M  Oaatj  euprti,  and  the  principal  case.  In  Beimet  v.  State,  24  Wis.  69, 
it  la  nid  that  as  the  names  of  the  grand  jurors  did  not  appear  upon  the  indict- 
nent^  the  prisoner  oonld  not  be  charged  with  negligence  in  not  knowing  tkat 
a  petit  Juror  was  also  a  grand  juror,  citing  the  principal  case,  and  a  motioQ 
lur  a  new  trial  on  this  ground  was  gnuited. 
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TntM  B  HOV    BsmTED  DT   QrAVTOB  BT  DsaTBUOnOH  Oft   OAjronxjLTiov 

ov  HD  Dked  bj  himself  and  the  grantee. 
AiSHOUOF  DvRBUOTiON  OF  Dbkd  BT  Qbamtxx,  WITH  IimDmoir  of  BM' 
Twauio  TiTU  iv  Qbahtob,  cannot  have  that  effect,  there  remains  no 
means  by  which  sach  grantee  can  afterwards  establish  or  prove  his  title. 
It  is  different  from  the  case  of  a  lost  or  fraadiilently  destroyed  deed. 

PUBOBABKB  OF  KbAL  EbTATS  18  PBIBUVKD  TO  HATS    NOTIOX  OF  StATB  Of 

TiTLi  THKBXTOy  where  he  had  notioe  of  facts  caleolated  to  apprise  him 
that  the  title  to  the  property  was  in  dispute,  and  opon  inquiry  might 
have  disoovered  the  tme  state  of  the  titleu 

Kbbb  Bumob,  or  SnapioiOH  of  Dkisct  iv  Titlb  to  Bial  Ebtatb,  or  ao 
oatstanding  interest  in  a  third  person,  will  not  operate  as  oonstractive 
notioe  to  a  purchaser  thereof. 

JIdiixm  TO  Ohs  Tbhaht  nr  Ck>MMON,  Who  Pubcrasbs  fob  HncsxLf  avd 
Oo^nKAVTS,  of  a  defect  in  the  title  to  the  property  purchased,  is  not 
notioe  to  his  co-tenants. 

Wbsbb  Statutb  of  Lzmitatxons  n  Pabbxo  Subsbqvbkt  to  Aoobual  of 
Gausb  of  AonoN,  if  a  sufficient  and  reasonable  portion  of  the  period  of 
limitation  remained  still  unescpired,  within  which  a  bill  might  have  been 
ffled  by  the  party  entitled  before  the  expiration  of  the  limitation,  he  must 
file  his  bill  within  the  statutory  time  from  the  accrual  of  his  right. 

Fabtt  Who  dobb  not  Inyou  An>  of  Sxatutb  of  LmirATioHB  oannot 
Bbiuuvb  itb  PBoracfTioir. 

THDwas  a  bill  filed  Jannaiy  10, 1861,  against  Charles  I.  Eane, 
James  S.  Brown,  John  H.  Tweedy,  Peter  Martineaa,  and  the 
infuit  heirs  of  William  E.  Dunbar,  deceased,  Bela  Shaw,  and 
Us  wife,  Bebeooa,  Carl  iBeoman,  and  Richard  Montague.  In 
mbstanee  the  bill  states  the  following  &cts:    W.  E.  Dunbar, 
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now  deceased,  and  Biohard  Montague,  in  1835,  entered  into  an 
agreement  by  which  Montague  was  to  furnish  Dunbar  with 
money  to  purchase  from  the  government  the  north-east  quarter 
of  section  21,  town  7,  range  22,  lying  east  of  the  Milwaukee 
river,  in  the  Milwaukee  land  district.  Dunbar  was  to  afterwards 
return  half  of  the  purchase  money,  and  they  were  to  hold  the 
land  as  tenants  in  common.  This  agreement  was  regularly  car- 
ried out,  and  Dunbar  executed  a  deed  to  Montague  in  1836  of 
an  undivided  one  half  of  all  of  said  quarter-section  lying  east  of 
the  Milwaukee  river.  This  deed  was  not  recorded.  In  1837 
Montague  sold  to  Dunbar  one  half  of  his  share  in  said  land, 
being  one  fourth  of  all  of  said  tract,  and,  for  the  purpose  of  sim- 
plifying the  conveyance,  Montague  returned  to  him  his  above- 
mentioned  unrecorded  deed,  and  Dunbar  executed  to  him  a  deed 
for  what  was  intended  to  be,  and  was  believed  by  the  parties  to 
be,  a  deed  for  an  undivided  one  fourth  of  all  of  said  lands.  The 
description  in  this  deed  read,  ''an  equal  undivided  fourth  part 
of  lots  1  and  6,  being  that  part  of  the  north-east  quarter  of 
section  21,  town  7,  range  22  east,  lying  east  of  the  Milwaukee 
river."  The  bill  alleges  that  the  south-west  quarter  of  said 
north-east  quarter  also  lies  east  of  said  river,  and  that  there  was 
a  mistake  in  not  including  an  undivided  quarter  of  this  piece  in 
the  deed.  This  deed  was  recorded  in  1837.  Complainant 
claims  that  either  by  this  deed  or  by  the  first-mentioned  deed 
of  one  half  of  said  land  Montague  became  the  owner  of  one 
undivided  quarter  of  all  of  said  tract.  January  13,  1838,  Mon- 
tague and  wife  made  a  warranty  deed  to  John  P.  Ghapin,  his 
heirs  and  assigns,  of  an  undivided  one  sixteenth  of  all  of  said 
quarter-section,  described  as  lot  1,  and  the  south  half  of  said 
quarter-section.  This  deed  was  recorded  immediately.  May  16, 
1841,  Chapin  and  wife  conveyed  this  one  sixteenth  to  Parker  by 
deed  of  that  date,  and  he  immediately  recorded  his  deed.  Octo- 
ber 27,  1842,  Montague  made  a  deed  to  Phineas  Fisk  of  what 
he  thought  to  be  the  remainder  of  his  interest  in  the  land.  The 
land  was  described  as  "  an  undivided  three  sixteenths  of  lots 
1  and  6,  being  that  part  of  the  north-east  quarter  of  section 
21,  town  7,  range  22  east,  lying  east  of  the  Milwaukee  river." 
Fisk  afterwards  died,  and  after  some  mesne  conveyances,  in  which 
the  last-mentioned  description  was  adhered  to,  Fisk's  heirs  con- 
veyed to  Parker,  November  11,  1850,  "  all  their  right,  title,  and 
interest,  claim,  or  demand  of,  in,  and  to  three  undivided  six- 
teenth parts  of  the  west  half  of  the  south  half  of  the  north-east 
quarter  of   said   section    21/'     Complainant   claims  that  he 
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thos  acquired  a  good  title  to  an  nndiTided  one  quarter  of  all 
of  said  quarter-section.  Upon  the  death  of  William  E.  Dunbar, 
defendant  ICartineau  was  appointed  guardian  of  the  heirs  of  said 
deceased,  that  said  guardian  sold,  or  pretended  to  sell,  to 
defendant  Eane  a  part  of  their  estate  described  as  an  undivided 
one  fourth  of  the  west  half  of  the  south  half  of  the  north-east 
quarter  of  said  section  21.  This  is  the  same  undivided 
one  fourth  of  said  section  which  is  claimed  by  complainant. 
Sjine  either  purchased  this  land  for  himself.  Tweedy,  Brown, 
and  Becman,  or  has  since  conveyed  a  part  thereof  to  them.  The 
bill  charges  each  of  the  above  persons  with  notice;  it  also  charges 
that  Martineau  has  some  four  hundred  dollars,  proceeds  of  the 
above  sale,  in  his  hands,  claimed  by  complainant.  The  bill 
prayed  for  general  relief,  also  for  special  relief,  which  it  is 
unnecessaiy  to  set  forth.  The  answers  of  defendants  Becman 
and  Brown  it  is  unnecessary  to  set  out.  Defendant  Tweedy 
answered,  admitting  the  purchase  by  him,  but  denied  notice. 
He  set  out  in  his  answer  all  the  facts  within  his  knowledge  at 
the  time  of  the  purchase  relative  to  the  disputed  condition  of 
the  title,  and  denied  that  such  facts  constituted  notice,  or  were 
of  such  a  nature  as  to  put  him  upon  inquiry.  These  facts  are 
recited  in  the  opinion  sufficiently.  Defendant  Eane,  in  his  answer, 
alleles  that  he  purchased  jointly  for  himself  and  his  co-defend* 
ants  Brown,  Tweedy,  and  Becman.  After  stating  other  defenses, 
he  claims  the  benefit  of  the  statute  of  limitations.  Martineau, 
in  his  answer,  admits  having  about  two  hundred  dollars  of  the 
proceeds  of  the  sale  of  the  land  in  his  hands.  The  circuit  court 
dismissed  complainant's  bill  with  costs,  and  he  now  takes  this 
appeal.    The  other  &cts  appear  from  the  opinion. 

J.  Downer,  for  the  complainant. 

Waldo  and  Ody,  and  Brovon  and  Ogden,  for  the  defendants. 

By  Court,  Obawtobd,  J.  The  disposition  of  this  case  demands 
that  we  shall  discuss  only  a  few  of  the  points  made  and  insisted 
upon  by  counsel  in  the  argument. 

The  first  question  to  be  noticed  has  reference  to  the  original 
tiansaotion  between  Dunbar  and  Montague.  The  former  ex- 
ecuted and  delivered  to  the  latter  a  deed  of  conveyance  of  the 
undivided  one  half  of  certain  lands,  now  embraced  in  the  limits 
of  the  cify  of  Milwaukee;  and  after  the  making  of  this  deed 
Dunbar  purchased  from  Montague  an  undivided  one  half  of  the 
intexQst  in  the  lands  which  he  had  previously  conv^ed  to  Mon- 
tague.   The  deed  from  Dunbar  to  Montague  not  having  been 
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recorded,  as  the  statute  upon  the  subject  of  conYejances  of  real 
estate  required,  it  was  agreed  between  them  that  this  deed 
should  be  returned  to  Dunbar  and  destroyed,  and  that  a  deed 
of  an  undiyided  one  fourth  of  the  lands  should  be  executed  and 
delivered  by  Dunbar  to  Montague,  which  was  done,  and  the 
first  deed  was  accordingly  returned  and  destroyed. 

There  is  no  doubt  in  our  minds  that  the  cancellation  or  de- 
struction of  a  deed  of  conyeyance  of  lands  by  the  consent  and 
agreement  of  the  parties  to  it  cannot  operate  to  revest  the  title 
in  the  grantor.  The  execution  and  delivery  of  a  deed  of  con- 
Teyance  of  these  lands,  as  between  the  grantor  and  grantee, 
vested  the  estate  in  the  latter;  but  the  voluntary  destruction  of 
the  instrument  by  the  consent  of  the  parties  could  not  pass  the 
estate  back  again,  because  the  transmission  of  title  to  real 
estate,  at  the  time  of  the  original  transaction,  could  only  be  by 
deed  of  conveyance  in  writing.  The  mere  act  of  destroying  the 
evidence  of  the  title  in  Montague  could  not  disturb  the  title 
itself,  and  so  far  as  Dunbar  was  concerned,  it  was  fully  vested 
in  his  grantee.  The  general  current  of  authority,  English  and 
American,  sustains  this  view  of  the  question:  See  Boe  ex  dem. 
Berkeley  v.  Archbishop  of  York,  6  East,  86;  BoUon  v.  Carlisle, 
2  H.  Black.  259;  Doe  v.  Hirst,  3  Stark.  N.  P.  60;  Oilb.  Ev.  110, 
and  notes;  Doe  v.  Bingham,  4  Bam.  &  Aid.  677;  Jackson  v.  Chase, 
2  Johns.  84;  Lewis  v.  Payne,  8  Cow.  71;  Jackson  v.  OouJd,  7 
Wend.  364;  Baynor  v.  WHson,  6  Hill,  469;  Bolsford  v.  Morehauee, 
4  Conn.  550;  CHIbert  v.  BuJUdey,  6  Id.  262  [13  Am.  Dec.  557];  Mar- 
shall  V.  Fisk,  6  Mass.  24  [4  Am.  Dec.  76];  Chessman  v.  Whitte- 
more,  23  Pick.  231. 

But  although  the  estate  remains  in  the  grantee  as  against  the 
grantor,  notwithstanding  the  voluntary  destruction  of  the  deed, 
yet  we  see  no  means  by  which,  in  view  of  the  statute  of  frauds, 
and  the  rule  of  evidence  created  by  that  statute,  the  grantee  in 
a  deed  of  lands,  who  has  voluntarily  and  without  fraud  or  mis- 
take destroyed  his  deed,  can  establish'  or  prove  his  title. 

It  is  not  like  the  cases  of  the  loss  of  an  instrument,  or  its 
destruction  by  accident  or  mistake,  in  either  of  which  cases  sec* 
ondary  evidence  would  be  admissible,  but  it  is  an  attempt  to 
supply  the  place  of  written  evidence  of  the  transmutation  of  real 
estate,  as  required  by  the  statute  of  frauds,  by  parol  proof  of 
the  contents  of  a  deed  which  the  party  had  by  his  own  act  vol- 
untarily destroyed.  In  such  a  case  he  is  not  at  liberty  to  sub- 
tert  the  rule  of  evidence,  and  by  his  own  volition  having  placed 
the  higher  grade  of  proof  beyond  reach,  insist  that  he  is  there- 
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fore  entitted  to  introdnoe  an  inferior  grade  of  proof,  which  the 
Btatote  interdicts:  See  Ibrrar  y.  Farrar,  4  N.  H.  191  [17  Am. 
Dec.  410]. 

Bnt  it  is  unnecessary  to  pursue  this  branch  of  the  subject, 
inasmuch  as  we  view  the  case  of  the  complainant,  as  made  out 
by  the  pleadings  and  proofs,  entirely  based  upon  a  mistake  com- 
mitted in  the  description  contained  in  the  deed  from  Dunbar  to 
Montague,  dated  December  18,  1837,  and  not  at  all  affected  by 
the  cancellation  of  the  prior  deed. 

The  next  question  which  has  occupied  our  attention  is, 
whether  there  is  sufficient  eridence  of  such  a  mistake  in  the 
second  deed  of  Dunbar  to  Montague,  bearing  date  December  18, 
1887,  and  in  the  deed  of  Montague  to  Phineas  Fisk,  bearing 
date  October  27,  1842,  as  the  present  complainant,  claiming 
under  and  through  these  conveyances,  may  iuToke  a  court  of 
equity  to  correct.  As  a  part  of  the  proofs  in  this  case,  the 
deposition  of  the  defendant  Montague  was  taken  and  read  in 
evidence,  subject  to  exceptions,  and  in  order  to  render  him 
competent  as  a  witness,  a  release  under  the  hands  and  seals  of 
the  complainant,  Joel  Park^,  and  one  John  P.  Ghapin,  was 
produced  and  filed.  The  case  shows  that  on  the  thirteenth  day 
of  January,  1838,  Montague  and  his  wife  conveyed  by  a  warranty 
deed  to  John  P.  Chapin,  his  heirs  and  assigns,  an  undivided  six* 
teenth  part  of  certain  lands,  including  the  tract  now  in  contro- 
versy, which  deed  was  duly  recorded;  and  that  on  the  eighteenth 
day  of  May,  1841,  the  said  Ohapin  and  his  wife  conveyed  the 
same  interest  to  the  complainant,  and  the  last-named  convey- 
ance was  likewise  recorded. 

It  also  appears  that  Montague,  by  deed  containing  the  usual 
covenants  of  seisin  and  general  warranty,  and  bearing  date  the 
twenty-seventh  day  of  October,  1842,  conveyed  to  Phineas  Fisk, 
his  heirs  and  assigns,  **  an  undivided  three  sixteenths  of  lots  ] 
and  6,  being  that  part  of  the  north-east  quarter  of  section  21, 
town  7,  range  22  east,  lying  east  of  the  Milwaukee  river,"  and  by 
divers  mesne  conveyances  from  the  several  heirs  of  Phineas 
Fisk,  the  last-mentioned  interest,  so  far  as  it  embraced  the 
south-west  quarter  of  the  quarter-section,  became  vested  in  the 
complainant.  The  above-described  quarter-section  of  land  is 
atuated  partly  on  the  east  side  of  the  Milwaukee  river,  and 
partly  on  the  west  side  of  the  same;  but  the  lots  numbered  1 
and  6,  particularly  described  in  the  deed  from  Montague  to 
Fisk,  do  not  embrace  the  whole  of  that  part  of  the  quarter-sec- 
tion lying  east  of  the  river,  there  being  the  south-west  quarter 
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of  said  qnarter^^ieotion  also  on  the  east  side  of  the  river,  the 
one  fourth  of  which  last-mentioned  tract  is  now  in  dispute.  Bj 
the  release  from  Parker  and  Ohapin,  we  find  that  Montague  was 
discharged  from  all  claim  and  demand  which  either  Parker  or 
Chapin  had,  or  might  have,  against  him  by  reason  of  any  breach 
of  the  covenants  contained  in  his  deed  to  Chapin,  bearing  date 
January  13,  1838. 

This  release,  so  far  as  Ohapin  was  concerned,  unquestionably 
discharged  Montague  from  all  liability;  but  it  is  not  quite  so  ap- 
parent that  it  would  have  a  like  effect  in  view  of  Montague's 
covenants  in  his  deed  to  Phineas  Fisk  of  three  sixteenths  of  the 
property,  which,  by  subsequent  conveyances  by  the  heirs  of  Fisk 
to  Parker,  would  inure  to  the  benefit  of  the  latter,  and  might  be 
pursued  in  him  in  case  of  a  breach  of  any  of  the  covenants. 
But  however  this  may  be,  it  is  clear  that  in  no  event  could  Mon- 
tague be  held  liable  by  reason  of  a  decree  in  this  cause  either 
granting  or  refusing  the  relief  prayed.  If  the  relief  were 
granted,  and  the  mistake  in  the  description  of  the  property  cor* 
rected,  there  would  be  no  injury  suffered  by  the  persons  claim- 
ing under  Montague,  for  which  they,  or  any  of  them,  could 
maintain  an  action  against  him  on  his  covenants  to  Fisk;  while 
on  the  other  hand,  if  the  relief  were  denied,  his  deed  to  Fisk 
would  remain  unchanged,  and  he  would  uot  be  liable,  because 
no  parol  proof  could  be  introduced  to  extend  the  covenants  in 
his  deed  to  any  other  lands  than  those  described  in  the  deed; 
and  there  is  no  pretense  that,  so  &r  as  the  lots  described  in  that 
deed  are  concerned,  any  violation  of  Montague's  covenants  has 
taken  place.  His  deposition  was  therefore  proper  evidence  in 
the  case.  The  mat.arial  equities  of  the  complainant's  bill  are 
adequately  proved  by  the  testimony  of  Montague,  Milton  Eil- 
boum,  Joshua  Hathaway,  and  Benjamin  F.  Adams,  and  by  the 
deeds  of  conveyance.  No  element  of  fraud  on  the  part  of  Dun- 
bar is  observable,  but  the  proofs  show  that  when  Dimbar  had 
conveyed  one  fourth  of  that  part  of  the  quarter-section  lying 
east  of  the  river  to  Oliver  Holman,  and  had  executed  the  second 
deed  to  Montague  (in  which  the  complainant  claims  that  a  mis- 
take in  the  description  was  made),  he  considered  that  only  one 
half  of  the  whole  property  belonged  to  him.  It  is  needless,  in 
the  present  condition  of  the  case,  to  animadvert  upon  theproo& 
on  this  branch  of  the  case. 

The  next  inquiry  relates  to  the  evidence  of  notice  or  informa- 
tion of  the  condition  of  the  title  brought  home  to  the  delendaai 
John  H.  Tweedy. 
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In  hie  answer,  this  defendant  says  that  he  read  the  record  of 
the  deed  from  Dtinbar  to  Montague  mentioned  in  the  bill,  and 
that  he  noticed  the  description  in  the  deed;  "  that  he  has  some 
recollection  that  Mr.  Ogden  called  his  attention  to  the  language 
of  that  description,  with  the  remark  that  he  had  once  made  an 
abstract  of  the  title  of  the  said  premises,  originally  entered  by 
Dunbar,  for  Mr.  Crocker  and  Mr.  Hathaway,  who  represented 
some  of  the  owners;  that  the  abstract  showed  a  less  interest  in 
those  claiming  under  Montague  than  he  or  they  supposed  them 
to  be  entitled  to;  and  that  Mr.  Hathaway  suggested  that  there 
might  be  a  mistake  in  the  description  of  the  deed  of  Dunbar  to 
Montague.''  These  conversations  were  had  before  the  purchase 
by  Kane,  in  which  Tweedy  acqtdred  his  interest.  And  again  he 
says  in  his  answer:  "And  this  defendant  further  saith,  that, 
except  as  hereinbefore  set  forth,  he  had  not,  at  the  time  of  the 
said  purchase  of  the  premises  in  dispute,  any  notice  or  informa- 
tion as  to  the  claim  of  said  complainant  and  others  to  his  recol« 
lection  and  belief;  but  defendant  admits  that  it  is  not  improba- 
ble that  he  may  have  had  conyersations  on  the  subject  which 
haye  escaped  his  recoUection."  The  testimony  of  Joshua  Hath- 
away and  Thomas  L.  Ogden  shows  that  Mr.  Tweedy  was,  in 
eonyersations  with  each  of  these  witnesses,  informed  that  there 
was  a  claim  to  a  portion  of  the  land  now  in  dispute  on  the  part 
of  Mr.  Parker  and  others,  and  that  they  paid  the  taxes'"  upon 
the  further  interest  so  claimed.  Mr.  Hathaway  swears  that  he 
is  confident  that  he  stated  in  the  conversation  that  '*  it  was 
through  the  contradictory  description  contained  in  one  of  Dun- 
bar's former  deeds,"  and  thinks  he  said  the  further  interest 
<$laimed  by  the  parties  he  represented  "would  have  to  be 
adjudicated;"  and  Mr.  Ogden  swears:  "  I  think  I  told  Tweedy 
I  should  think  there  had  been  a  mistake,  either  in  the  deed  of 
Dunbar  to  Montague,  or  Montague  to  Ghapin." 

This,  we  think,  was  sotice  to  Tweedy,  fully  calculated  to  ap- 
prise him  that  the  title  to  the  property  which  he  was  about  to 
purchase  was  in  dispute,  and  to  put  him  upon  inquiry.  The 
records  of  the  different  deeds  concerning  this  property  were 
within  his  reach,  and  from  them  he  could  learn,  and  did  learn, 
that  a  discrepancy  and  mistake  existed  in  the  title — the  agent  of 
the  complainant,  and  of  others  claiming  under  deeds,  purporting 
to  give  them  an  interest  in  the  tract  in  dispute;  and  the  attorney 
with  whom  he  conversed  having  directed  his  attention  to  the 
•dverse  or  conflicting  claim. 

Edward  Sugden,  in  his  work  on  vendors  and  purchasen. 
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Tol.  2,  p.  290,  says:  "  What  is  sufficient  to  put  a  purchaser  upon 
an  inquiry  is  good  notice;  that  is,  where  a  man  has  sufficient 
information  to  lead  him  to  a  fact,  ho  shall  be  deemed  eonnusaut 
to  it."  In  Sterry  v.  Arden,  1  Johns.  Ch.  261,  Chancellor  Eent^ 
in  speaking  of  a  purchase  by  one  of  the  defendants,  says:  "  I 
shall  also  consider  him  as  a  purchaser,  without  actual  notice  of 
the  settlement  upon  the  plaintiff."  He  declares,  in  his  answer, 
that  he  had  no  knowledge  or  notice  of  the  conveyance  of  1805 
when  he  purchased,  and  there  is  no  proof  to  contradict  this 
answer.  But  I  hold  him  chargeable  with  constructiYe  notice, 
or  notice  in  law,  because  he  had  information  sufficient  to  put  him 
upon  inquiry.  He  admits  that  before  the  execution  of  the  deed 
he  had  heard  that  the  grantor  had  made  some  provision  for  his 
daughters  out  of  the  properly  in  Oreenwich  street;  and  there  is 
no  evidence  in  the  case  that  the  grantor  owned  any  other  prop- 
erly in  that  street  except  the  lots  included  in  the  settlement." 
Chancellor  Walworth,  in  TuUle  v.  Jackson,  6  Wend.  218  [21  Am. 
Deo.  806],  says:  ''Whatever  is  sufficient  to  make  it  his  [the 
purchaser's]  duty  to  inquire  as  to  the  rights  of  others  is  con- 
sidered legal  notice  to  him  of  those  rights." 

It  is  true  that  mere  rumor  or  suspicion  of  defect  in  the  title, 
or  an  outstanding  interest  in  a  third  person,  would  not  be  suffi- 
cient to  operate  as  constructive  notice;  but  where  land  is 
claimed  under  a  deed,  the  grantee  in  which  openly  and  notori* 
ously  affects  to -control  it  as  his  property,  and  pays  the  taxes 
assessed  upon  it,  we  can  esteem  this  no  less  sufficient  to  put 
a  purchaser  upon  inquiry  than  if  the  land  were  in  the  possession 
of  a  tenant  or  any  third  person  who  might  claim  as  a  purchaser 
under  an  unrecorded  deed.  We  must  therefore  consider 
Tweedy  chargeable  with  notice  in  law  of  an  outstanding  claim 
or  interest  in  the  complainant,  in  the  same  manner  that  Dun- 
bar's heirs  would  have  been,  from  whose  guardian  he  acquired 
title. 

But  although  Tweedy  is  thus  held,  we  are  not  disposed  to 
consider  that  the  notice  to  him  would  affect  those  who  became 
tenants  in  common  with  him  by  virtue  of  Kane's  purchase. 
Kane  was  the  purchaser  at  the  guardian's  sale,  for  the  benefit 
of  himself,  Tweedy,  Becman,  and  Brown,  and  the  property  was 
conveyed  to  Eane  by  Martineau,  the  guardian,  under  the  diroc- 
tion  of  the  circuit  court  of  Milwaukee  county.  Afterwards 
Sane  conveyed  three  fourths  (undivided)  to  Tweedy >  Becman, 
and  Brown,  and  thereupon  they  all  became  tenants  in  common. 
The  notice  to  Tweedy,  one  of  the  tenants  in  common,  was  not 


Dec  1854.]  Parker  v.  Kane.  291 

notice  to  his  co-tenants:  See  WiswaU  v.  MbOoum,  2  Barb.  270; 
Snyder  v.  Sponable,  1  Hill  (N.  T.),  567. 

We  find  that  before  the  commencement  of  this  suit  the  de- 
fendant James  S.  Brown  had  sold  and  conveyed  all  of  his  inter- 
est in  the  property  to  another  of  the  defendants,  Charles  I. 
Eane,  and  by  his  answer  Brown  disclaims  aU  title,  so  that  he 
must  be  dismissed  from  the  case.  Another  of  the  original  de- 
fendants in  this  cause,  Carl  Becman,  died  after  the  filing  of  the 
bill,  and  by  a  supplementary  bill  David  H.  Waldo,  a  purchaser 
from  Becman,  pendente  lite,  was  made  a  defendant. 

The  defendants  Kane  and  Waldo  severally  rely  and  insist 
upon  the  lapse  of  time  as  a  defense  under  the  statutes  of  Wis- 
consin, as  well  as  under  the  rule  which  prevails  in  courts  of 
equity,  in  analogy  to  the  rules  of  the  courts  of  law.  Section 
40  of  the  act  concerning  the  time  of  commencing  actions,  con- 
tained in  the  revised  statutes  of  Wisconsin  territory,  provides 
that  "  bills  for  relief,  in  case  of  the  existence  of  a  trust,  not 
cognizable  by  the  courts  of  common  law,  and  in  all  other  cases 
not  herein  provided  for,  shall  be  filed  within  ten  years  after  the 
cause  thereof  shall  accrue,  and  not  after." 

The  cause  of  matter  of  complaint,  to  relieve  him  from  which 
the  complainant  filed  his  bill  in  this  case,  originated  in  a  mistake 
committed  in  the  descriptive  part  of  a  deed  executed  on  the 
eighteenth  day  of  December,  1837,  and  immediately  after  the 
execution  and  delivery  of  that  deed  to  Montague,  and  those 
who  might  claim  under  him,  had  a  right  to  file  a  bill  in  chancery 
to  correct  the  mistake  so  made.  The  cause  for  such  a  bill  had 
accrued  and  was  complete  upon  the  delivery  of  the  defective 
deed,  and  although  at  the  time  of  its  execution  and  delivery  the 
statute  of  limitations  above  cited  was  not  enacted,  yet  after  the 
paAing  of  the  act,  and  after  it  went  into  operation,  a  sufficient 
and  reasonable  portion  of  the  period  of  limitation  was  still 
unexpired  within  which  a  bill  might  have  been  filed  by  the 
party  entitled  to  file  it.  In  such  a  case  the  territorial  act  was 
applicable,  and  it  was  essential,  in  order  to  avoid  the  operation 
of  the  act,  that  the  bill  should  be  filed  within  ten  years  after  the 
making  of  the  deed  in  1837.  This  construction  in  no  way 
trenches  upon  any  constitutional  provision.  It  is  the  province 
of  the  legislature  to  prescribe  the  manner  and  time  in  whi^h 
remedies  shall  be  pursued  in  our  courts,  provided  some  remedy 
be  given,  and  some  reasonable  time  be  provided  within  which 
such  remedy  may  be  sought,  and  in  this  case  ample  opportunity 
was  afforded  to  Montague  or  his  assigns  to  apply  for  relief. 
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From  the  time  when  the  act  of  limitation  took  effect,  Jnlj  4» 
1889,  until  the  death  of  Dunbar  in  1840,  abundant  time  was 
afforded  to  Montague,  and  those  claiming  through  him,  to  apply 
for  relief,  but  they  neglected  to  do  so,  and  we  think  the  bar 
created  by  the  statute  may  be  successfuUy  interposed  in  this 
case.  The  view  which  we  hare  here  taken  of  the  operation  of 
the  territorial  act  will  be  found  to  be  sustained  by  the  following 
cases:  Spoor  v.  Wells,  3  Barb.  Ch.  199;  Sayre  v.  Tfisner,  8  Wend. 
661;  People  v.  Supervisors,  10  Id.  363;  Leuns  ▼•  Leujis,  7  How. 
776;  Story's  Ck)nfl.  L.,  sees.  576-680;  McElmoyle  v.  Cohen,  13 
Pet.  312;  Smiih  y.  Morrison,  22  Pick.  430. 

This  cause  was  instituted  on  the  tenth  day  of  January,  1851, 
long  before  which  time  the  limitation  of  the  statute  had  created 
a  bar  to  the  matters  complained  of  in  the  present  case,  in  favor 
of  such  of  the  defendants  as  chose  to  avail  themsdyes  of  its 
protection  by  claiming  its  benefits  by  plea  or  answer. 

We  have  already  seen  that  Tweedy,  having  had  constructive 
notice,  must  be  held  to  respond  to  the  equities  of  the  com- 
plainant, and  as  he  has  not  shielded  himself  by  the  statute  of 
limitations,  he  cannot  receive  its  protection.  In  like  manner 
the  defendant  Martineau,  as  the  guardian  of  the  heirs  of  Dunbar, 
having  moneys,  the  proceeds  of  the  sale  of  the  property  in  ques- 
tion, in  his  hands,  which  he  admits  by  his  answer,  without  re- 
lying upon  lapse  of  time  as  a  defense,  must  be  held  to  account 
to  the  complainant  for  the  proceeds  in  his  hands  at  the  time  of 
the  filing  of  the  bill. 

A  question  of  some  moment  was  raised  in  argument  relating 
to  the  principle  of  caveat  empUnr,  as  applicable  to  judicial  sales, 
but  the  views  which  we  have  taken  above  preclude  the  necessilgf 
of  discussing  this  question. 

From  an  examination  of  the  whole  case,  we  believe  that*  the 
decree  of  the  circuit  court,  so  far  as  it  relates  to  the  defendants 
Charles  I.  Kane,  David  H.  Waldo,  and  James  S.  Brown,  ought 
to  be  affirmed,  with  costs  to  said  defendants,  and  so  far  as  it 
relates  to  all  of  the  other  defendants,  the  said  decree  ought  to  be 
reversed,  with  costs  to  the  complainant,  and  the  cause  remanded 
for  further  proceedings. 

Cancellation  or  Dbstbctction  of  Deed  Conveying  Land  will  noi 
Revest  Title  in  the  alienor,  although  done  by  mutual  consent  and  with  a 
view  to  that  object:  TUbtau  v.  TUbtaUy  59  Am.  Dec  329,  and  note.  But  in 
ituch  a  case  the  grantee  ia  afterwards  estopped  from  asserting  title  under  this 
deed:  Jfarraar  v.  Farrar,  17  Id.  410;  Mtumy  v.  HoU,  55  Id.  234;  8pwt  ▼. 
Spter,  03  Id.  418. 
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livToaMATioN  QrrBS  to  Pubchassr  Which  ouobt  to  Put  Him  ok  In* 
QjUiRT  is  sufficient  notice  in  eqnity:  Price  v.  McDohald,  64  Am.  Dec.  657. 
Want  of  notice  resulting  from  want  of  diligence  which  the  law  requires  for 
its  ascertainment  famishes  no  ground  for  protection:  Chapman  v.  Oiasaweil, 
48  Id.  41;  see  also  Hood  ▼.  FcUinettock,  44  Id.  147;  ChUds  t.  Clark,  49  Id. 
164;  TaOoU  v.  Bdl,  43  Id.  126;  Jlianl>y  v.  Skuaon,  52  Id.  60,  and  notes. 

QbkbeuUi  Kepobt  in  Nxiohboshood,  or  intimations  from  one  not  inter- 
ested in  the  land,  that  there  is  an  outstanding  title  thereto,  is  not  suffieieint 
to  put  a  party  upon  inquiry  saas  to  charge  him  with  notice:  WUaoit  v.  ife- 
CuOock,  62  Am.  Deo.  347. 

Statute  of  Limitations. — ^Upon  this  question,  to  the  point  made  aboYe» 
see  note  to  Or^fin  ▼.  MeKenzie^  50  Am.  Dec.  391. 

Ths  fbinoipal  oasb  is  citbd  to  the  point  that  the  voluntary  destruction 
of  a  deed  hy  the  agreement  of  the  grantor  and  grantee  does  not  operate  to 
rv^est  the  legal  title  in  the  grantee  in  Lampe  v.  Kennedy,  56  Wis.  254,  and 
Bogie  ▼.  Bogie,  35  Id.  659;  and  to  the  point  that  under  those  drcumstanoes 
it  is  difficult  to  see  how  the  grantee  would  be  permitted  to  give  eridenoe  of 
the  existence  of  his  destroyed  deed  in  Price  v.  Otbom,  34  Id.  39,  and  WUh$ 
T.  WUke,  28  Id.  298.  It  is  also  cited  to  the  point  that  a  statute  of  limita* 
tions  is  constitutional  if  some  remedy  bu  given  by  it,  and  it  gives  a  reason- 
able time  within  which  such  remedy  might  be  enforced,  in  FoUkner  v.  Z>or- 
flUHt,  7  Id.  393,  and  Plum  v.  Fon  duLac,  51  Id.  396;  and  to  the  point  that  an 
action  may  be  barred  by  a  statute  of  limitations  passed  after  the  cause  of 
action  accrued,  if  a  sufficient  and  reasonable  portion  of  the  term  of  limitation 
within  which  the  bill  might  have  been  filed  remained  after  the  enactment  of  the 
statute,  in  HoweH  v.  Howell,  15  Id.  55,  and  Supervieore  qf  Columbia  Co,,  39 
Id.  448.  The  principal  case  is  again  cited  to  the  point  that  whatever  is  suffi- 
cient to  put  a  man  upon  inquiry  is  good  notice,  in  LamotU  v.  Stimson^  5  Id. 
447,  and  Pringle  v.  Dunn,  37  Id.  465;  and  to  the  point  that  mere  rumors  or« 
reports,  or  mere  general  assertions  that  some  other  persons  claim  a  title,  are, 
not  sufficient  to  afiect  a  person  with  notice,  in  Wiekes  v.  Lake,  25  Id.  90,  audi 
Lamonl  v.  SHimeon,  eupra. 


ShEBLDS   V.   FULLEB. 

[4  WnoomDr,  103.] 
Boitvivuio  Pabtnxr  is  Entitled  to  Assxts  of  Fibm  fob  Pubposx  of  Pat- 
XNO  ITS  Dxbts.    As  such  survivor,  he  may  maintain  actions  at  law  fof 
the  purpose  of  collecting  debts  due  the  firm,  to  the  exclusion  of  the  admin« 
irtrator  of  the  deceased  partner. 

AiAHOUGH    OnK     PaSTNER     CANNOT    MAINTAIN    ACTION    AT    LaW    AGAINST 

HIS  GoPABTNBB,  a  surviving  partner  may  well  maintain  such  an  action 
against  the  administrator  of  his  deceased  partner  who  has  wrongfully 
obtained  possession  of  property  belonging  to  the  partnership,  as  such  sur- 
vivor has  the  exclusive  right  to  the  use  of  it. 
Whxbb  Adhinistkator  of  Estate  of  Dbcxased  Partner  is  Sued  bt 
SuBTivoR  TO  Bbcovbr  Monet  improperly  collected  by  said  administra- 
tor  upon  partnership  accounts,  if  he  attempts  to  show  tha%  the  partner- 
ship was  dissolved  before  the  death  of  his  intestate  he  must  show  that 
the  accounts  were  so  divided  as  to  vest  the  title  to  them  m  f»ach  partner 
individually. 
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AssuMPOT.    The  opinion  states  the  neceeaarj  faots. 
L.  Wyman  and  Peter  Yates,  for  the  plaintiff  in  error. 
Jl  L,  Daran,  for  the  defendant  in  error. 

By  Oonrt,  Whtton,  C.  J.  We  are  of  the  opinion  that  the  jod^ 
ment  in  this  case  is  correct.  By  the  agreement  of  the  parties 
made  at  the  trial,  it  appears  that  the  plaintiff  in  error  collected 
the  money,  which  is  the  subject  of  this  suit,  as  the  administrator 
of  Simon  Shields,  deceased,  and  that  it  was  due  to  the  late  firm 
of  Fuller  &  Shields,  of  which  the  defendant  in  error  is  survivor. 

The  doctrine  that  when  a  partnership  is  dissolved  by  the 
•death  of  one  of  the  partners  the  survivor  is  entitled  to  the  assets 
*of  the  firm,  for  the  purpose  of  paying  its  debts,  and  that  he  can, 
*as  such  survivor,  maintain  actions  at  law  for  the  purpose  of  col- 
lecting debts  due  the  firm,  to  the  exclusion  of  the  administrator 
of  the  deceased  partner,  is  so  well  settled  that  no  authoriiy 
<need  be  cited  to  sustain  it. 

fiut  while  the  plaintiff  in  error  does  not  attempt  to  deny  this 
'ndocinne,  he  claims  that  as  the  money  was  collected  by  him  in 
his  fiduciary  character  no  action  at  law  can  be  maintained 
against  him  by  the  surviving  partner,  and  that  his  only  remedy 
is  by  bill  in  equity.  It  is  of  course  admitted  that  in  general 
one  partner  cannot  maintain  an  action  at  law  against  his  copart- 
ner in  respect  to  the  partnership  property;  but  it  does  not 
follow  that  because  an  administrator  has  wrongfully  obtained 
possession  of  property  which  does  not  belong  to  him  he  can 
eet  up  the  same  defense  to  an  action  at  law  that  the  deceased 
partner  could  were  he  living,  and  the  action  had  been  brought 
against  him.  One  copartner  is  as  much  entitled  to  the  partner- 
ship properly  as  another.  This  is  a  conclusive  objection  to  the 
maintenance  of  actions  at  law  by  one  partner  against  another. 
But  the  surviving  partners  of  a  firm  have  the  exclusive  right  to 
the  possession  of  the  partnership  property,  as  against  the  admin- 
istrator of  the  deceased  partner,  and  may  well  maintain  an  action 
against  him  in  respect  to  it. 

Again:  the  action  is  not  against  the  administrator  in  hisrepre- 
Bentative  character,  and  the  judgment  is  not  against  the  assets 
belonging  to  the  estate  of  the  deceased  partner,  but  against  the 
;administrator  personally.  He  has  received  money  which  does 
not  belong  to  him,  and  sets  up  his  representative  character  as 
A  defense  to  the  action.  He  might  as  well  have  collected  any 
other  money  to  which  he  was  not  entitled,  and  claim  the  same 
protection. 
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The  only  doubt  we  haye  had  in  regard  to  the  case  aEises  from 
another  -vieir  of  the  matter.  The  money  which  was  paid  to  the 
plaintiff  in  error  by  the  debtors  of  the  firm  was  undoubtedly 
paid  in  their  own  wrong;  the  surviTing  partner  could  have  com- 
pelled them  to  pay  it  to  him,  as  he  was  the  only  person  entitled 
to  receiye  it.  How,  then,  can  he  maintain  this  action?  We 
think  that  there  would  have  been  great,  if  not  insurmountable, 
objections  to  a  recovery  if  the  plaintiff  in  error  had  not,  by  his 
agreement  made  at  the  trial,  admitted  in  effect  that  the  money 
belonged  to  the  firm,  of  which  the  defendant  in  error  is  the  sur- 
Tiding  partner.  Perhaps  the  survivor  would  have  had  an  elec- 
tion, either  to  collect  the  money  of  the  debtors  of  the  firm  or  of 
the  plaintiff  in  error;  but  upon  this  subject  we  give  no  opinion. 
However,  the  agreement  entered  into  by  the  parties  relieves  the 
case  from  all  difficulty. 

It  appears  by  the  bill  of  exceptions  that  the  plaintiff  in  error 
attempted  to  prove  at  the  trial  that  the  partnershijp  of  Fuller  & 
Shields  was  dissolved  by  mutual  consent  before  the  death  of 
Shields,  and  that  it  was  agreed  between  them  that  each  partner 
should  collect  half  the  debts  owing  to  the  firm. 

Upon  this  subject  the  judge  instructed  the  jury  that  unless 
there  was  a  division  of  the  accounts  due  the  &rm  between  the 
partners,  so  as  to  vest  the  title  to  them  in  each  partner  individ- 
ually, such  an  agreement  would  be  no  bar  to  the  action. 

This  instruction  was  clearly  right.  Unless  a  certain  part  of 
the  debts  due  the  firm  became  the  individual  property  of  the 
deceased  partner  previous  to  his  death,  his  administrator  would 
not  be  entitled  to  them. 

Judgment  affirmed. 

PowxBs  AND  Duma  or  Huwmso  Partnxbs— Subvivob  to  Wdtd  up 
AvFAiBS  ov  PAimnatflHiP. — ^A  partnenhip  being  dissolved  by  the  death  of 
€ne  of  the  partners,  the  sorviTor  has  the  entire  legal  right  to  iJl  the  assets  of 
the  firm  for  the  pnrpose  of  winding  np  the  affidrs  of  the  partnership.  He 
has  the  right  to  dispose  of  them  as  he  pleases;  to  settle  all  debts  dae  to  or 
from  the  concern;  to  make  any  compromises  deemed  necessary,  and  to  turn 
the  assets  into  an  available  and  distribntable  form.  Until  the  affairs  of  the 
partnership  have  been  folly  settled  and  adjusted,  the  administrator  or  per- 
flonal  representatives  of  the  deceased  partner  have  no  right  to  collect,  dis- 
ehatge,  or  meddle  with  the  partnership  property  in  any  way.  The  surviving 
partner  takes  the  exclusive  legal  title  to  all  the  assets  of  the  firm  for  the  pay- 
ment of  the  firm  debta.  If  any  assets  remain  in  his  hands  after  payment  of 
«U  the  firm's  liabilities,  he  should  then  account  to  the  administrator  for  the 
distributive  share  of  deceased,  which  then  becomes,  for  the  first  time,  assets 
in  the  hands  of  the  administrator:  Barrp  v.  Briggs^  22  Mich.  201;  OffuU  v. 
Aaott,  47  Ala.  104;  MWiKr  v.  /ones,  39  HI.  54;  Dwimd  v.  8Umt,  80  Me.  884} 
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AUen  ▼.  ffUl,  16  OaL  113;  JIhanB  v.  Evam,  0  Fkdga,  178;  Sanna  v.  ITmy, 
77  Pa.  St.  27;  McuriaU  ▼.  SeanOand,  19  Ark.  443;  Murray  ▼.  Mwn/ord,  6 
Oow.  441;  Shearer  ▼.  Shearer,  98  Mass.  107;  Com  v.  iifteet,  1  Paige,  393; 
i7oy«  T.  Ff2a«,  18  Wis.  169;  HvJtMnBtm  t.  iSW^  7  Paige,  26;  Loeschigk  v. 
Hal^M,  5  Bobt.  26;  Peyton  ▼.  Stratum^  7  Gratt.  380;  Dundase  v.  (ToOa- 
SrAer,  4  Pa.  St.  206;  MeOormack'a  Appeal,  65  Id.  262;  MoffiU  ▼.  TAomfK 
son,  67  Am.  Deo.  737;  Pinckney  v.  Wallace,  1  Abb.  Pr.  82;  TUlotmm  v.  7V<o<- 
son,  34  Conn.  336;  Florida  ▼.  Sedding,  1  Fla.  242;  6Va2(  ▼.  Paltner,  9  CaL 
616;  Jfoflamf  ▼.  FuUer,  13  Ind.  195;  PMer  v.  ^tetnir,  27  Mich.  537;  WlUtcm 
▼.  ^TieAo^Mm,  61  Ind.  241;  PhUips  v.  PAtfi^,  3  Hare,  281.  AU  the  cases  ar» 
in  harmony  npon  this  proposition. 

In  the  settlement  of  the  partnership  account  of  a  snryiving  partner  with 
the  representatives  of  the  deceased  partner,  the  survivor  shonld  be  credited 
for  the  amount  of  a  judgment  for  a  firm  debt  recovered  against  him  without 
his  collusion  or  neglect:  Hanna  v.  Wray,  77  Pa.  St.  27.  As  an  illustration 
of  the  extent  to  which  courts  go  in  permitting  a  surviving  partner  to  control 
the  firm  property,  at  an  election  of  officers  of  a  corporation  he  will  be  per- 
mitted to  vote  stock  therein  in  his  hands  as  assets  of  the  partnership* 
although  the  stock  stood  in  the  name  of  deceased  upon  the  books  of  the  cor* 
poration,  if  the  stock  was  really  partnership  property:  AUen  v.  HUl,  16  CaL 
114. 

How  AND  WHBN    SOBVIVOB  WILL  BB    DxPBTVED    OF  BlGHT  TO  WlND  UF 

Pabxnkbship  Busraiss. — ^It  is  the  right  of  persons  interested  in  the  property 
of  the  partnership  and  its  affairs  to  have  a  settlement  of  the  same  within  a 
reasonable  time;  to  have  the  joint  property  applied  to  the  payment  of  the 
Joint  debts,  and  a  due  distribution  of  the  surplus.  Consequently,  if  there 
has  been  an  unreasonable  delay  on  the  part  of  the  surviving  partner  in  dos- 
ing the  affiurs  of  the  partnership,  or  if  he  is  wasting  the  partnership  prop- 
erty, it  is  then  the  right  of  the  personal  representatives,  or  the  administrator 
of  the  deceased,  or  the  partnership  creditors,  to  file  a  bill  calling  the  survivor 
to  account,  and  in  a  proper  case  a  court  of  equity  wiU  grant  an  injunction 
restraining  him  from  acting,  and  will  appoint  a  receiver  and  direct  an 
account  to  be  taken;  Story  on  Part.,  sees.  328,  344;  MHier  v.  Jonea,  39  DL 
54;  Bhane  v.  Bhiana,  9  Paige,  178;  Nelson  v.  Hayner,  66  DL  487;  Jaeqw9k 
T.  Buieaon,  1 1  How.  Pr.  385.  Such  an  order  by  a  court  of  equity  is  an  order 
divesting  the  entire  legal  estate  of  the  survivor  in  property  over  which  he 
had  exclusive  control,  as  well  as  exclusive  title,  and  is  appealable  at  any 
stage  of  the  case  in  which  it  is  made:  Barry  v.  Brigge,  22  Mich.  201.  But 
where  the  will  of  the  deceased  partner  directs  the  survivor  to  oontinne  the 
business  for  the  benefit  of  deceased's  heirs  and  himself,  he  is  relieved  from 
the  duty,  ordinarily  incident  to  his  position,  of  paying  the  debts  of  Uie  firm 
as  speedily  as  possible  from  the  assets  of  the  estate,  and  paying  over  their 
share  to  the  representatives  of  deceased:  7%UolBon  v.  TiUoteon,  34  Ck>nn.  335. 

Mat  Assign  Mobtoaob,  or  Indobsb  Notb  Payable  to  Fibx.  The  sole 
survivor  of  a  firm  may  assign  a  promissory  note,  payable  to  his  late  firm,  by 
indorsement,  so  as  to  vest  the  legal  title  in  the  indorsee  as  effectually  as  if 
the  note  had  been  made  payable  to  him:  Johnson  v.  BerHzhemier,  84  IlL  54; 
8.  C,  25  Am.  Bep.  427.  Such  survivor  has  also  an  implied  right  to  continue 
an  accommodation  indorsement  on  notes  in  renewal  of  a  former  note:  Duncfass 
V.  OaUagher,  4  Pa.  St.  205.  A  surviving  member  of  a  firm  has  power  to 
assign  a  mortgage  made  to  the  firm:  Pinekney  v.  WaUaee,  1  Abb.  Pr.  83. 

Mat  Exkoqtb  Gontbaots  al&eadt  Entbbbd  into,  bctt  Qujbelb,  Can  Ha 
Makb  Nbw  Ones  ?    If  goods  shipped  and  consigned  to  a  firm  doing  a  ooa* 
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miniaa  bnsiiien,  to  be  told  on  aoooont  of  the  shipper,  are  reoeived,  bat  before 
the]r  are  sold  one-of  tbe  partaen  diea,  the  earrivor  may  sell  euoh  goods,  and 
m  saoh  case  the  chum  of  the  shipper,  on  aocoont  of  snch  sale,  is  properly 
against  the  firm,  and  not  against  the  sorvivor  indiyidnally:  OJuU  ▼.  SeoU,  47 
Ala.  104.     So  a  sarviving  partner  may  apply  partnership  funds  to  release  its 
real  estate  from  incumbrances  which  existed  at  the  time  of  the  purchase 
thereof  in  the  life-time  of  deceased,  and  also  to  fulfill  bonds  or  contracts  then 
entered  into  by  the  firm  for  the  purchase  of  real  estate:  Shearer  v.  Shearer, 
98  Mass.  107.     But  we  apprehend  that  there  can  be  no  question  of  the  au- 
thority of  the  surviving  member  to  execute  contracts  entered  into  by  his  firm 
before  its  dissolution  by  death.    It  appears  to  be  one  of  the  ordinary  incidents 
of  the  power  to  wind  up  and  settle  the  affairs  of  the  partnership.    The  ques- 
tion then  arises,  Can  a  surviving  partner  enter  into  a  new  contract  by  whioh 
be  will  bind  the  firm  assets?    Bay.  J.,  in  WhUey,  Union  Ine.  Co,,  9  AblD^o. 
728,  says:  "And  here  I  lay  it  down  as  settled  law,  that  after  the  dissolution 
of  a  copartnerahip  the  surviving  copartner  has  no  right  to  enter  into  or  make 
any  oontzact  which  shall  be  binding  on  the  former  copartnership,  or  which 
may  affect  the  funds  or  effects  of  the  copartnership,  or  ihose  entitled  to  a 
share  of  the  funds  after  the  debts  are  paid."    His  honor  then  proceeds  to  say 
that  the  cases  in  the  books  are  full  and  complete  upon  this  point,  and  dtes 
several  in  which  certain  contractual  powers  were  denied  to  the  remaining 
member  of  a  dissolved  partDcrship.    All  of  his  cases,  however,  relate  to  part- 
nerships which  were  dissolved  otherwise  than  by  death,  and  in  which  the 
remaining  member  of  the  firm  was  denied  the  exercise  of  powers  which  we 
have  already  seen  were  possessed  by  surviving  partners.    This  question  was 
discussed  learnedly  by  the  court  in  QfuU  v.  ScoU,  47  Ala.  104-120,  where  the 
oourt  say:  ''It  is  dear,  therefore,  that  the  reason  of  the  rule  above  stated, 
that  the  several  partners,  after  dissolution,  have  no  authority  to  bind  the 
estates  and  persons  of  the  other  members,  has  no  application  in  the  case  of  a 
survivor."    The  report  of  the  case  of  SchenUe  ▼.  Dana,  118  Mass.  236,  shows 
that  the  surviving  partner  entered  into  new  and  extensive  contracts  after  the 
death  of  his  copartner,  but  it  appears  that  he  did  so  with  the  consent  of  the 
administrator  of  deoeased. 

In  view  of  the  plenary  powers  attached  to  the  position  of  surviving  part- 
ners, we  apprehend  that  the  rule  laid  down  in  White  v.  Union  Ins.  Co,,  0  Am. 
Dec.  782,  that  a  surviving  partner  cannot  enter  into  any  new  contract  by  whioh 
the  assets  of  the  firm  will  be  bound,  is  too  rigid.  The  indorsement  of  a  note  or 
the  assignment  of  a  mortgage  is  a  contract,  yet  such  powers  are  incident  to 
the  position  of  surviving  partner.  He  has  power  to  pay  and  ooUect  debts, 
make  compromises  in  a  necessary  case,  etc. ;  and  it  woald  seem  that  the 
proper  execution  of  these  duties  would  sometimes  necessitate  the  entry  into 
contracts  more  or  less  formal.  We  will  conclude  with  the  pithy  observation 
of  the  oourt  in  OffuU  v.  ScoU,  47  Ala.  120,  where  it  is  said:  "  The  absurdity 
of  the  position  that  a  survivor  cannot  state  an  account  is  obvious;  for  every 
account  must  be  stated  before  it  is  paid,  and  if  the  former  power  is  taken 
away  the  latter  is  gone." 

SuBvrviNa  Partnsr  is  Truszxe  in  Closikq  up  Pa&tnbbship  Busutbss. 
In  equity,  a  surviving  partner  is  considered  as  a  trustee  for  the  payment  of 
the  partnership  debts;  he  is  a  trustee  for  all  the  persons  interested  in  the 
partnership,  for  the  creditors  of  the  firm,  for  the  representatives  of  the  de- 
ceased partner  or  his  heirs,  and  for  himself.  The  fiduciary  relation  of  trustee 
and  oeBkM  que  trust  exists  between  him  and  the  representatives  of  the  deceased 
partner:   Cose  v.  Aheet,  1  Paige,  393;   Loeechigk  v.   Hayield,  6  Bobt  29| 
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OjfuU  T.  8ooU,  47  Ala.  104;  Ndton  ▼.  Haifner,  06  HL  487;  Ogden  v.  AMor, 
4  Saadf .  311.  As  a  ooDBoqaenoe  of  this  trasteeship,  they  will  be  held  in  their 
dealings  with  the  finn  afleets,  and  the  representatives  of  the  deceased,  to  thai 
nicety  of  dealing  and  that  strictness  of  aooonntability  required  of  and  inddenfe 
to  the  position  of  one  occupying  a  confidential  relation.  A  sorviving  partner 
cannot  take  the  property  of  the  firm  to  himself  at  an  estimated  value  without 
the  assent  of  the  representatives  of  the  deceased  partner:  Ogden  v.  ^stor,  4 
Sandf.  811.  He  cannot  be  permitted  to  make  any  gain  or  profit  by  the  use 
of  the  partnership  funds  nnd  effects  for  his  own  exclusive  benefit:  0am  ▼. 
Abed,  I  Paige^  303.  He  cannot  become  a  purchaser  of  the  partnership 
property  at  a  sale  thereof.  By  so  doing  he  would  violate  that  inflexible  mlo 
of  public  policy  which  forbids  those  acting  in  a  fiduciary  capacity  from  bring* 
ing  their  own  personal  interest  in  any  way  into  conflict  with  that  which  their 
duty  requires  them  to  do  on  behalf  of  their  cutuU  qtu  tnui:  NeUon  v.  Haiffner, 
G6  lU.  487. 

Mat  Maintain  AonoN  AOAiMflrr  Estate  o&  RiPBBBiMTATnnBi  of 
Dboxasxd  for  Monxt  o&  Pbopkbtt  of  Fikm.  If  copartnership  assets 
come  to  the  possession  of  the  administrator  of  a  deoessed  partner  and  are 
actually  administered  into  his  estate,  the  surviving  partner  may  obtain  relief 
in  equity  against  the  estate  of  such  deoessed  partner  without  authenticating 
his  daim  under  the  statute  of  administration:  MarlaU  v.  Seaniland,  19  Ark. 
443.  A  surviving  partner  may  maintain  detinue  against  the  representatives 
of  his  deceased  partner  for  books  of  account  and  other  evidences  of  debt  which 
they  have  in  their  possession:  Murray  v.  Mun^ord,  6  Cow.  441;  and  he  may 
maintain  trover  for  notes  due  the  partnership  which  were  in  the  possession  of 
the  deceased  partner  at  the  time  of  his  death  and  which  passed  into  the  hands 
of  his  administrator:  Steams  v.  Houghton^  38  Vt.  583;  KinsUr  v.  MoCkmtt, 
53  Am.  Dec.  711.  These  cases  maintain  the  principle  upon  which  8hield8  ▼. 
PaHer,  our  principal  case,  was  decided. 

Patmxnt  of  Fibm  Debt  to  Admhtistbatob  No  Dkfensk  to  AcnoK  bt 
SoBViYiNO  Pabtner.  A  surviving  partner  bss  the  sole  right  of  suing  for, 
and  of  receiving  moneys  due  to,  the  firm  of  which  he  was  lately  a  member; 
consequently,  where  a  payment  is  made  by  an  obligor,  upon  a  bond  made  to  a 
firm,  a  member  of  which  has  since  died,  to  the  administrator  of  the  deceased 
partner,  the  payment  is  made  in  his  own  wrong:  Riee  v.  Bkkarde,  1 
Bnsb.  Eq.  277.  So  a  payment  by  the  garnishee  in  a  foreign  attachment,  of 
one  half  of  a  debt  attached  for  a  partnership  claim,  to  the  executor  of  a 
deceased  partner,  is  not  sufficient  to  exonerate  such  gamishee,  pro  tanto^  as 
against  the  surviving  partner:  WaJUaee  v.  FUuimmone,  1  Dall.  268.  This 
point  was  adverted  to  in  Shields  ▼.  Ikdler,  and  the  court  intimated  that  the 
rule  as  herein  laid  down  was  the  correct  one. 

Title  to  Chosbs  in  Action  Vests  Absolutvlt  in  Subvivob.  Upon  the 
death  of  one  member  of  a  firm,  the  title  to  all  the  debts  and  other  choses  in 
action,  with  the  books  and  evidences  of  debt  as  incident  thereto,  become  vested 
exclusively  in  the  survivor,  subject  alwajrs  to  his  obligation  to  account  to  the 
representatives  of  his  deceased  partner:  Murray  v.  Mwntford,  6  Cow.  441; 
Pinekney  v.  Wallaee,  1  Abb.  Pr.  82;  Egberts  v.  Wood,  24  Am.  Dec.  236;  Kms- 
ier  v.  MeCants,  53  Id.  711;  Wilson  v.  Soper,  56  Id.  573,  and  cases  in  notes; 
WUUon  V.  Nicholson,  61  Ind.  241;  Story  on  Part,  sec.  346. 

This  possession  of  the  title  to  such  choses  in  action  includes  the  power  to 
assign  and  indorse  the  same  in  a  proper  case:  WiUson  v.  Nicholson,  supra; 
see  subdivision  above,  entitled  "  May  Assign  Mortgage  or  indorM  Note  Piy« 
Able  to  Firm." 
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SUBYIYING  PABmB  ALOXn  ICUBT  QUM  TO  BsOOYXB  PABTinEBSHIP  DkBT. 

Upon  the  desth  of  one  member  of  a  firm  the  claimB  of  the  firm  rarrive  to 
the  eorvivor,  and  all  actions  upon  them  most  be  proseonted  in  his  name. 
The  administrator  or  personal  representatives  of  the  deceased  must  not  be 
joined  with  him:  Davis  v.  Church,  1  Watts  &  S.  241;  Bernard  y.WUeox,  2 
Johns.  CSss.  874;  BeUon  v.  IMer,  44  HL  33;  Ihye  ▼.  VUat,  18  Wis.  169; 
Waibr'  ▼.  Galhreath,  3  Head,  315;  MeOoindlm  v.  Hodden,  9  B,  Mon.  136. 
In  a  case  where  the  partners  had  agreed  that  the  beneficial  interest  in  a  note 
should  be  in  one  of  them,  and  he  afterwards  di^  the  snrviyor  mnst  even 
then  tnAint^in  the  action  apon  it,  and  in  his  own  name:  Clark  v,  Howe,  23 
Me.  560.  Where  the  action  is  brought  in  the  name  of  both  the  partners 
where  one  is  dead,  a  judgment  rendered  therein  will  be  reversed  on  error: 
TVOer  v.  WethertU,  9  Mich.  464.  A  surviving  dormant  partner  may  sue  alone 
apon  a  partnership  contract:  Beach  v.  Ha/ifward,  10  Ohio,  455.  If' a  surviv- 
ing partner  should  erroneously  join  the  admiDistrator  of  his  deoeased  partner 
with  him  in  an  action  upon  a  partnership  claim,  the  misjoinder  should  be  ob- 
jected to  in  the  court  in  which  the  action  was  commenced.  It  is  too  late  to 
take  the  objection  in  a  suit  brought  upon  the  judgment  rendered  in  the 
action  in  which  the  misjoinder  occurred:  BdUm  v.  /UAtfr,  44  IlL  33.  During 
the  period  covered  by  the  settlement  of  the  partnership  affiiirs  the  legal 
title  to  all  the  property  of  the  partnership  is  in  the  survivor,  and  he  alone 
has  the  right  or  power  to  sue  for  a  trespass  or  injury  to  the  property  during 
that  time:  Pf^tr  v.  Sterner,  27  Mich.  537. 

Actions  upok  Pabtnkbship  Oblxqatioh  must  bk  against  Sitrvivob 
Alokk  UNUflSS  Hx  IS  Inbolvxnt.  All  the  property  and  responsibilities  of  a 
partnership,  by  the  death  of  one  of  the  partners,  devolves  upon  the  surviving 
partner,  and  a  suit  upon  auy  of  such  obligations  must  be  brought  against 
him  alone.  The  personal  representatives  of  the  deceased  partner  mnst  not 
be  joined.  The  remedy  at  law  erists  against  the  survivor  alone;  the  only 
remedy  which  exists  against  the  deceased  representatives  is  in  equity:  Jones 
V.  Hardestjf,  32  Am.  Dec.  ISO;  Willsan  v.  Nicholson,  61  Ind.  241;  Osgood  v. 
Spencer,  2  Har.  &  G.  133;  Burgwin  v.  Hostler,  1  Am.  Deo.  582.  The  per- 
sonal representatives  of  a  deceased  partner  cannot  be  joined  as  a  party  de- 
fendant with  the  surviving  partner  to  an  action  for  a  partnership  debt  where 
the  complaint  does  not  show  the  plaintiff's  inability  to  procure  satisfaction 
from  the  survivor.  This  inability  to  procure  satisfaction  from  the  surviving 
partner  is  esg^ntial  to  the  maintenance  of  an  action,  either  at  law  or  in  equity, 
agsinst  the  representatives  of  the  deoeased  partner:  Voorhies  v.  Childs,  17 
K.  Y.  354;  Voorhies  v.  Baxter,  1  Abb.  Pr.  43;  Tracy  v.  Svydam,  30  Barb. 

iia 

SuBYirnro  Pabtkbb  mat  Unitx  Pbbsomal  Causk  of  Action  with  Ac- 
tion UPON  Pabtnbbsbip  Claim.  A  surviving  partner  who  brings  an  action 
upon  a  partnership  claim  may  include  a  count  for  a  debt  due  to  him  in  his  in- 
dividual capacity,  as  both  causes  of  action  are  in  him:  Slipper  v.  Stidstone,  5 
T.  A.  493;  French  ▼.  Andrade,  6  Id.  582;  Chiding  v.  Vaughan,  2  Oh.  436; 
Bichards  ▼.  Heather,  1  Bam.  ^  Aid.  29;  SmUh  v.  Barrow,  2  T.  R.  476;  Daieis 
V.  Church,  1  Watts  &  S.  240;  Adams  v.  HackeU,  59  Am.  Dec.  376.  He  may 
also  join  in  one  action  counts  for  sums  due  him  as  surviving  partner  of  two 
different  firms  and  a  oount  for  money  due  to  him  individually:  Adams  v. 
HacheU,  supra. 

Eight  to  Skt  onr  Pbivatb  Claim  against  Dxmand  upon  PABTNKa> 
mp,  Ajn>  ViCB  VxRaA. — ^A  debt  due  from  the  plaintiff  as  surviving  partner 
U>  the  defendant  may  be  set  off  against  a  debt  due  from  the  defendant  to  the 
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plaintiff  In  his  own  right:  French  ▼.  Andrade,  6  T.  R.  682.  And  a  debt  doe 
a  defendant  as  a  sorviving  partner  may  be  set-off  against  a  demand  on  him  In 
his  own  right:  SUpper  v.  8Ud$Ume,  6  Id.  493.  Bat  a  snrviTing  partner  can- 
not set  off  a  private  debt  due  him  by  liis  deoeased  oopartner  against  his 
share  of  assets  collected  since  the  dissolution  of  the  copartnership,  as  the 
effect  of  such  set-off  would  be  to  give  him  a  preference  among  creditors  of 
equal  degree:  MoffaUv.  Thoffuon,  57  Am.  Dec  737.  The  same  principle  is 
maintained  in  Mackr,  Woodruff ^  8  Gent.  L.  J.  129. 

BioHTS  ov  HsiBs  OF  Dboxased,  ir  SuByiYOB  CaRTDrus  BU8INS88,  Mak- 
ing Gain  ob  Loss. — Where  one  of  several  partners  dies,  if  the  surviving 
partner  continues  the  trade  or  business  it  is  at  his  own  risk,  and  he  will  be 
liable,  at  the  option  of  the  representatives  of  the  deoeased  partner,  to  ac- 
count for  the  profits  made  thereby,  or  to  be  charged  with  interest  on  the  de- 
oeased partner's  share  of  the  surplus,  besides  bearing  all  the  losses.  If  the 
personal  representatives  elect  to  take  profits  or  interest,  they  must  take  the 
one  selected  for  the  entire  period  during  which  the  survivor  continued  the 
business;  they  cannot  take  profits  for  one  period  and  interest  for  another: 
QoodJbum  v.  Sieotn^^  1  Md.  Ch.  420;  S.  C,  6  Gill,  I;  MiUard  v.  RamtdeU^ 
Harr.  (Mich.)  373;  Forrwter  v.  Oliver^  1  Bradw.  App.  259;  Broum*s  Appeal, 
89  Pa.  St.  139;  WaMum  v.  Goodman,  17  Pick.  519;  Shidmore  v.  CoOier,  8 
Hun,  50;  Bemick  v.  Umig,  42  111.  342;  Story  on  Part,  sec.  343;  Lindley  on 
Part,  4th  ed.,  977;  Bemie  v.  Vandever,  16  Ark.  616. 

SuBYiviNO  Partner's  Powsbs  over  and  Rights  as  to  PabtnIokship 
Real  Estate. — ^Where  a  partnership  is  dissolved  by  the  death  of  one  of  ita 
members,  we  have  seen  that  the  legal  title  to  all  the  personal  property  and 
chosee  in  action  belonging  to  the  firm  became  vested  exclusively  in  the  sur- 
vivor, for  the  purpose  of  paying  the  debts  of  the  firm,  and  distributing  the 
residue,  if  any,  among  the  parties  entitled.  But  the  case  is  different  with 
real  property,  as  with  regard  to  it  the  legal  title  to  the  share  of  the  deceased 
partner  descends  to  his  heirs  at  law.  In  a  court  of  equity,  however,  real 
property  acquired  with  partnership  funds  for  partnership  purposes  is  regarded 
as  personal  estate,  so  far  as  the  payment  of  partnership  debts,  including  suma 
dne  to  the  surviving  partner  for  advances  made  to  the  firm,  and  the  adjust- 
ment of  partnership  rights,  are  concerned;  and  it  is  immaterial  in  whose  name 
the  legal  title  to  the  property  stands,  whether  in  the  individual  name  of  one 
partner  or  in  the  joint  names  of  both — it  is  first  subject  to  the  payment  of 
partnership  debts,  and  then  to  be  distributed  between  the  sui^ivor  and  the 
representatives  of  deceased  according  to  their  respective  rights.  The  legal 
title  to  partnership  realty  being  vested  in  the  partners  as  tenants  in  common 
in  trust  for  the  creditors  and  members  of  the  firm,  upon  the  death  of  one  of 
the  members  the  title  so  vested  in  him  descends  to  his  heirs  or  devisees,  sub- 
ject to  the  same  trust.  The  surviving  partner  has  the  right  to  control  and 
manage  this  real  estate  for  the  purpose  of  satisfying  the  trusts  which  rest 
upon  it;  and  he  may  to  this  end  rent  it,  receive  the  rents,  sell  it  and  receive 
the  purchase  money,  and  convey  to  the  purchaser,  not  only  the  legal  ami 
equitable  title  in  himself,  but  the  equitable  title  which  he  holds  as  such  sur- 
viving partner,  and  if  a  sale  which  he  may  make  is  bona  fide,  the  court  will 
compel  the  parties  holding  the  legal  title  under  the  deceased  partner  to  con- 
vey such  legal  title  to  the  holder  of  the  equitable  title,  and  thereby  make  the 
title  complete:  KUine  v.  Shanks,  3  Cent.  L.  J.  799;  Cobble  v.  TonUinaon,  50 
Ind.  550;  Andrews  v.  Brown,  56  Am.  Dec.  252,  and  note;  Gray  v.  Palmer,  9 
GaL  616;  Ooodbwm  v.  SUfftna,  5  Gill,  2;  UoOand  v.  FvOer,  13  Ind.  195; 
LtnAat  v.  Nosane,  5  Fla.  350;  Bv^fiun  v.  Bufirn^  49  Me.  108;  Pierce  ▼. 
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TriffffM^  10  Leigh,  407;  Lwilow  v.  Cooper,  4  Ohio  St  1;  Dvpvy  t.  Zecn«f»- 
woirik,  17GaL262;  /Vtoler  t.  BoOey,  14  Wis.  129;  Dyer  ▼.  CZarl:,  39  Am.  Dec. 
897;  Bvmaide  ▼.  Merrick,  4  Met.  637;  Sigoumey  v.  iftmn,  7  Conn.  U; 
.^vdkm  V.  Summer,  47  Am.  Deo.  306;  Yeatman  v.  H^oo(2f,  27  Id.  462;  Hwi<m 
▼.  JVet{,  41  Ind.  604;  Coleman  v.  iSteamf  Jdfg.  Co,,  38  Mich.  41;  Delmoniec 
T.  OfttUaume,  2  Sandf.  Ch.  366;  Z/t^  ▼.  Snedeeor,  62  Ala.  167;  ^etoitf  v. 
Mankm,  41  Iowa,  36;  Drewry  ▼.  Montgomery,  28  Ark.-  266;  TFAi^  v.  Col- 
fen,  63  Misa.  689;  WUlet  v.  Broioii,  66  Ma  138;  Moeeum  ▼.  Sinher,  12  Cent 
L.  J.  202. 

Gah  Subvivino  Pabtnkb  Sell  Rbal  EarATB  when  not  Nkcb88a&t  vob 
Fatmxnt  of  Debib  ?  All  the  Tennessee  caaea  unite  in  holding  that  a  sor- 
viving  partner  may,  in  the  abaenoe  of  f  rand  or  coUaeion,  eell  real  estate  be- 
bm^g  to  the  partnership,  whether  snch  sale  is  necessary  for  the  payment  of 
debts  or  not,  and  they  fortify  their  decisions  by  almost  unanswerable  argn- 
ments:  MeAUeUr  y.  MorUgomery,  3  Hayw.  (Tenn.)  04;  Banerqft  ▼.  Snodgraes, 
1  Coldw.  432;  Solomon  v.  FUsgerald,  7  Heisk.  662;  Orifey  v.  NorthaiU,  6  Id. 
746.  But  the  court  in  Shearer  v.  Shearer,  98  Mass.  107,  say  that  in  settling 
the  affairs  of  a  partnership  dissolved  by  death,  its  real  estate  is  to  be  con- 
verted into  personalty  only  when  and  so  far  as  necessary  to  pay  claims  against 
the  partnership  which  are  in  the  nature  of  debts;  and  in  Mauek  v.  Mauek,  64 
m.  281,  it  is  held  that  a  court  of  equity  has  power  to  vest  in  a  surviving 
partner  the  discretion  to  dispose  of  partnership  real  estate  at  public  or  private 
sale,  but  that  such  power  should  be  exercised  by  the  court  with  great  caption, 
and  only  under  circumstances  which  preclude  the  probability  that  fraud  or 
wrong  could  be  perpetrated:  See  Freeman  on  Cotenancy  and  Partition,  sees. 
118, 119. 

LlEH    OF    SUBYITOR   UPON    PABTKSBSHIP   RbAL    EbTTATB  IS  SUPEBIOB  TO 

Deceasep's  Widow's  Bight  of  Doweb.  The  lien  of  a  surviving  partner 
for  the  payment  of  partnership  debts,  upon  real  estate  purchased  wiUi  part- 
nership fimds,  or  for  the  uses  of  the  partnership,  is  superior  to  the  widow's 
right  of  dower  therein.  Until  the  pwtnership  debts  are  paid,  a  widow  has 
no  right  of  dower  in  lands  in  which  her  husband  in  his  life-time  held  a  part- 
nership interest:  Dyer  v.  Clark,  39  Am.  Dec  607;  Bumeide  v.  Merrick,  4 
Met  637;  Lovbat  v.  Nouree,  6  Fla.  351;  Dreurry  v.  Montgomery,  28  Ark.  266. 
This  is  so  even  under  a  statute  which  provides  that  "  the  widow  shall  have 
dower  of  the  real  estate  of  her  husband,  and  *  *  *  although  the  same 
may  have  been  held  by  him  as  joint  tenant,  or  tenant  in  common,  or  copart- 
ner:" Willet  V.  Brovm,  65  Mo.  138. 

AjiE  Pboceeds  of  Sale  of  Pabtnebship  Real  Estate  to  be  Distbib- 
UTBD  AS  Realty  ob  Pebsonaltt?  In  Foster's  Appeal,  74  Pa.  St.  391,  the 
court  decides  that  money  derived  from  the  sale  of  partnership  real  estate  by 
a  surviving  partner  is  to  be  distributed  as  real  estate;  that  it  would  go  to  the 
heirs  of  deceased,  and  not  to  his  personal  representatives.  This  is  the  settled 
law  of  Tennessee,  where  the  question  has  been  several  times  adjudicated: 
Teatman  v.  Woods,  27  Am.  Deo.  463,  and  note;  Griffey  v.  NorthcuU,  6  Heisk. 
746.  The  New  York  court  intimates  that  such  is  the  proper  rule:  Buchan  v. 
Sumner,  47  Am.  Dec.  305.  But  in  Shearer  v.  Shearer,  98  Mass.  107-112,  the 
court  decide  that  where  real  estate  is  sold  for  the  payment  of  the  debts  of 
the  firm,  the  proceeds  of  such  sale  "undoubtedly  become  personalty,  and  are 
to  be  distributed  as  such  when  paid  over  to  the  party  entitled." 

CoKPENSATiON  TO  SuBTiviNO  Pabtmeb. — A  surviving  partner  is  entitled 
to  no  compensation  for  services  rendered  by  him  in  winding  up  the  aflOurs  of 
tbie  partnership,  where  the  same  has  been  dissolved  by  the  death  of  one  of 
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itt  members:  BeaUp  t.  Wray,  57  Am.  Deo.  677;  Brown  r,  McFarland^  41 
Pa.  St  183;  Qygtaf^M  Appeal,  62  Id.  73;  MarshU  Appeal,  69  Id.  30;  BroumU 
Appeal,  89  Id.  139;  SchenOe  t.  Dana,  118  Mass.  237;  TUtotmm  v.  TUIotmm, 
84  Ornn.  836;  Origg^  ^*  (^^^f  23  Gal.  427;  Amee  v.  Dawling,  1  Bndf. 
321;  Berry  ▼.  /ones,  11  Heisk.  206;  S.  C,  27  Am.  Eep.  742;  Waakbum  t. 
Goodman,  17  Pick.  519;  ^ea<^  v..yra<ers,  40  Mich.  457.  Nor  wiU  he  be 
allowed  any  compentetion,  in  the  absence  of  a  stipnlation  to  the  contrary, 
where  he  has  beoi,  at  his  own  request,  appointed  as  receiver  to  wind  up  the 
iirm  business:  Berry  ▼.  Jonee,  11  Heisk.  206;  S.  C,  27  Am.  Rep.  742.  Nor  will 
he  be  allowed  compensation  where  he  was  employed  by  the  ezecntor  of  the 
deceased  to  wind  up  the  partnership  business  as,  in  the  the  absence  of  a 
provision  to  that  effect  in  the  testator's  will,  the  executor  had  no  power  to 
engage  his  senrices:  Brown  v.  McFarland,  41  Pa.  St.  129.  But  where  the 
survivor  expends  his  time  and  labor  in  the  care  and  management  of  the  part- 
nership property,  by  which  its  value  is  greatly  enhanced,  he  should  receive 
compensation  for  the  same,  to  be  deducted  out  of  the  profits  realised  from 
the  increased  value  of  the  property:  Origge  v.  Clairh,  23  GaL  427;  SchenkU 
V.  Damti,  118  Mass.  237. 

AasiovMXNT  BT  SuBVivoB  FOB  BxNXFiT  07  Cbxditobs. — Upon  the  dis- 
solution of  a. partnership  by  the  death  of  one  of  the  partners,  the  surviving 
partner  can  make  a  valid  assignment  of  the  partnership  effects  for  the  bene- 
fit of  the  creditors  of  the  firm:  WhiU  v.  Unkm  Ins,  Co.,  9  Am.  Dec.  726;  Satis 
bury  V.  Ellison,  7  CoL  167;  S.  C,  49  Am.  Rep.  347.  In  New  York,  previous 
to  the  adoption  of  the  revised  statutes,  a  surviving  copartner  might,  with 
the  assent  of  the  legal  representatives  of  the  deoessed  partner,  make  a  valid 
assignment  of  the  copartnership  effects  to  a  trustee,  for  the  payment  of  the 
debts  of  the  firm,  giving  therein  a  preference  in  payment  to  some  of  the 
ereditors  over  others:  Mills  v.  Argill,  6  Paige,  577;  ffuUhinson  v.  Smith,  7 
Id.  26.  But,  say  the  court  in  the  latter  esse,  it  seems  that  such  cannot  be 
done  since  the  passage  of  such  statutes.  However,  in  a  much  later  New  York 
case  such  an  assignment  was  held  valid:  Loeschsgk  v.  Ha^ld,  51  N.  Y.  660. 
In  Tennessee  a  surviving  partner  cannot  make  an  assignment  with  preferences: 
Bancroft  v.  Snodgrass,  1  Goldw.  430.  But  he  may  in  Kentucky:  Wilson  v. 
Soper,  56  Am.  Dec.  573. 

Lien  ov  Sukttvino  Pa&tnek  upon  Partkebship  Asskts. — ^Upon  the 
dissolution  of  a  partnership  by  the  death,  of  one  of  the  partners,  the  survivor 
has  an  equitable  lien  upon  all  the  assets  to  indemnify  him  against  the  debts 
of  the  firm,  and  for  securing  the  balance  which  may  be  due  him  from  the 
deceased  partner  on  settlement  of  the  partnership  accounts  between  them: 
Pearson  v.  Keedy,  43  Am.  Dec.  160;  Wilson  v.  Soper,  56  Id.  073;  Talbot  v. 
Pierce,  14  B.  Mon.  198;  Shearer  v.  Shearer,  98  Mass.  107;  Oray  v.  Palmer,  9 
Gal.  616;  Dyer  v.  Clark,  39  Am.  Dec.  697.  All  the  cases  recognize  thii 
principle.  But  this  lien  which  he  has  for  the  payment  of  debts  due  him  re- 
lates to  debts  due  him  from  the  firm,  and  does  not  extend  to  mere  private 
debts  due  him  from  his  deceased  partner:  MoffaU  v.  Thomson,  67  Id.  737; 
Mack  V.  WoodvMff,  8  Gent.  L.  J.  129. 

Good-will  of  Business  in  Gase  of  Dissolution  of  Partnership  by 
Death. — ^There  is  a  dearth  of  decisions  upon  the  proper  disposition  to  be 
made  of  this  rather  intangible  piece  of  property  in  the  event  of  a  copartner's 
death,  and  those  cases  which  do  exist  tend  very  little  to  clear  up  this  vexed 
question.  A  short  extract  from  Mr.  Lindley's  valuable  work  will  present 
tiieir  tenor  very  clearly.  He  says:  **In  the  event  of  the  dissolution  by 
death,  it  has  been  said  that  the  good-will  survives,  and  there  is  a  dear  de- 
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elnoQ  to  tfaU  effect:  Hamm&nd  v.  Dovghu,  6  Ves.  639.  Bat  this  Ib  not  In 
Moordanoe  with  inodem  authorities;  thej  are  wholly  oppoeed  to  the  notion 
that  the  valne  of  the  good-will,  as  such,  belongs  to  the  sorvivor:  Wedder- 
hmm  ▼.  Wedderburn,  22  Beav.  104;  SmUh  v.  EoereU,  27  Id.  446;  Mdlenh  ▼. 
Keai,  Id.  236;  S.  C,  28  Id.  453;  CHUeU  t.  Read,  9  Mod.  459.  It  undonbt- 
edly  may  happen  that  the  survivor  may  obtain  the  benefit  of  the  good-will 
without  paying  for  it;  for  he  is  at  liberty  (unless  restrained  by  agreement)  to 
esny  on  business  on  his  own  aoooont:  Farr  t.  Pearee,  3  Madd.  74;  Davit  ▼. 
Sodg9(m^  25  Beav.  177;  and  possibly  in  the  name  of  the  late  firm:  WefuUr 
▼.  ITc&flter,  3  Swanst.  490;  Lewia  ▼.  Lanffdon,  7  Sim.  421;  Rohertmm  v.  Lud- 
dmgkmj  28  Beav.  536;  Banit  v.  Qibacn,  34  Id.  566.  Under  these  cironm- 
stsaeee,  if,  on  the  death  of  a  partner,  the  good-will  is  pat  up  for  sale,  it  will 
prodnoe  nothing,  if  it  is  known  that  the  sorviving  partner  will  exercise  his 
rights.  He  will  therefore  aoqoire  all  the  benefit  of  the  good-will,  but  ha 
does  not  acquire  it  by  survivorship  as  something  belonging  to  him  ex- 
elusively,  and  with  which  the  executors  of  the  deceased  partner  have  no 
oQDoem,  for  if  he  did  he  might  sell  the  good-will  for  his  own  benefit,  and 
this  he  cannot  do:  8mUh  v.  EvertU,  27  Id.  446;  MtOerth  v.  Keen,  Id.  236; 
8.  C,  28  Id.  453;  Wedderburn  v.  Wtdderbum,  22  Id.  104;  (xmira;  Farr  ▼. 
Pecarcey  3  Madd.  74;  Hammond  v.  Douglas,  5  Yes.  539.  When,  therefore, 
it  is  said  that  on  the  death  of  one  partner  the  good-will  of  the  firm  survives 
to  the  other,  what  is  meant  is  that  the  survivor  is  entitled  to  all  the  ad- 
vantages incidental  to  his  former  connection  with  the  firm,  and  that  he  is 
muier  no  obligation,  in  order  to  render  these  advantages  salable,  to  retire 
from  business  himself:  Farr  v.  Pearce,  Davis  v.  Hodgson,  and  MeUersh  v. 
Keen,  supra:"  lindley  on  Part.,  4th  ed.,  861.  Mr.  Parsons,  while  discnss- 
fatg  this  question,  says:  "  There  is  but  little  adjudication  on  this  subject, 
hut  that  little  leads  to  the  condusion  that  the  good-will  goes  to  the  sur- 
viYon,  without  payment  or  aUowanoe  on  their  part:"  Parsons  on  Part.  444. 
His  observations  are  based  upon  a  citation  of  the  same  cases  reviewed  by 
Mr.  Lindley.  In  Fmn  v.  BaUes,  7  Abb.  Pr.  202,  the  court  hold  that  a  sur- 
viving partner  is  not  entitled,  without  the  consent  of  the  representatives  of 
the  deceased  partner,  to  use  the  firm  name  in  continuing  the  business.  It 
seems  that  a  firm  name,  which  the  firm  has  rendered  valuable,  is,  like  other 
assets  of  the  partnership,  the  common  property  of  the  survivor  and  the  de- 
ceased's representatives.  See  also  Bowman  v.  Floyd,  3  Allen,  76.  In  Bam' 
meitberg  v.  MUeheU,  29  Ohio  St.  22,  the  court  say  that  in  making  an  appraise* 
tient  under  an  act  regulating  the  duties  of  surviving  partners,  the  good-will 
of  the  partnership,  though  not  a  distinct  item  of  assets,  should  be  considered 
as  an  element  of  value  in  the  appraisement  of  the  tangible  property,  and 
tiiat  where  the  survivor  appropriates  to  himself  the  good- will  of  a  partner- 
ship without  having  included  it  in  his  appraisement,  he  may  be  compelled  to 
•ooount  for  its  value  to  the  estate  of  his  deceased  partner 


TouNG  V.  Wbioht. 

[4  Wnooasor,  144.] 
AT  Tna  PowxB  of  ATTOBinn'  was  Giyjcn  Ovb  to  Sill  Bkal 
Ebtatb  Hx  Gatx  to  Pibson  executing  such  power  an  agreement  that 
he  would  use  the  power  of  attorney  subject  to  such  written  instructions 
as  the  maker  might  give  him,  this  agreement  cannot  affsot  the  operation 
cf  the  power  as  to  third  persons  without  notioe. 
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FnusoK  AoTZNO  undxr  Power  ov  Attornxt  Ezboutbs  Aorkkmbkt  warn 
Sals  of  Lakd  in  duplicate,  deliyers  one  copy  to  the  proposed  parehMer» 
and  retaina  the  other.  Hia  power  la  afterwards  revoked,  and  he  then, 
without  fraudulent  intent,  and  without  the  knowledge  of  the  grantne  of 
such  revocation,  procures  the  copy  retained  by  himself  to  be  attested  by 
witnesses,  acknowledges  it,  and  has  it  recorded:  held,  that  this  did  not 
ooQstitnte  an  alteration  of  the  instrument,  or  a  defense  to  an  action  for 
the  specific  performance  of  the  agreement. 

Fact  that  Lakd  Contracted  to  be  Sold  fob  Fair  Price  has  Singe  Bb- 
OOME  More  Valuable  is  not  such  a  circumstance  of  hardship  as  would 
prevent  a  decree  for  the  specific  performance  of  the  contract. 

Bill  for  specifio  performance.  The  lower  court  dismisBed  the 
bill  with  costs,  and  complainant  took  this  appeal.  The  opinion 
states  the  facts. 

Feter  Yalea,  and  Mnch  and  Lkfnde^  for  the  appellant. 

Brwone  and  Ogden,  for  the  appellee. 

By  Ck>urt,  Whxton,  C.  J.  The  bill  of  complaint  in  this  case 
sets  out  an  agreement  made  by  the  defendant  by  his  attorney. 
Gtoorge  E.  H.  Day,  by  which  agreement  the  defendant  engaged 
to  sell  to  the  complainant  the  land  described  in  the  bill  for  the 
sum  of  one  hundred  and  twenty-five  dollars  per  acre,  a  part  of 
which  was  to  be  paid  at  the  time  when  the  conveyance  was 
executed,  and  the  residue  at  different  times  afterwards,  the  said 
residue  being  secured  by  a  mortgage  on  the  property.  The  bill 
alleges  a  refusal  on  the  part  of  the  defendant  to  fulfill  the  con- 
tract, although  the  complainant  tendered  to  the  agent  that  part 
of  the  purchase  money  which  was  to  be  paid  down,  and  offered 
to  execute  the  mortgage  to  secure  the  remainder,  in  accordance 
with  the  contract.  The  bill  prays  for  a  specific  performance  of 
the  contract. 

The  defense  set  up  in  the  answer  is,  that  although  Day  was 
the  agent  and  attorney  of  the  defendant,  and  authorized  to  sell 
the  land,  yet  at  the  time  he  executed  to  said  Day  the  power  of 
attorney  which  authorized  him  to  sell,  the  defendant  took  from 
him  a  receipt  in  writing,  declaring  that  the  power  of  attorney 
should  be  used,  subject  to  such  written  instructions  as  should 
from  time  to  time  be  given  by  the  defendant  to  Day.  That  in 
the  month  of  January,  1853,  the  defendant  received  a  letter  from 
Day,  in  which  Day  advised  him  that  he  had  sold  fifty-eight 
acres  of  land  for  one  hundred  and  twenty-five  dollars  per  acre, 
and  two  deeds  for  the  defendant  and  his  wife  to  execute,  one  of 
which  conveyed  to  the  complainant  ten  acres,  in  common  with 
forty-eight  acres  conveyed  to  Christian  Ihmsen,  and  the  other 
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^onyejed  f oriy-eight  acres,  in  oommon  with  ten  acree  oonvejed 
to  the  complainant. 

The  answer  states  that  the  defendant  is  informed  and  believes 
that  at  the  time  of  the  pretended  sale  there  were  no  other 
writings  made  than  the  said  deeds,  and  that  there  was  no  obliga- 
tion on  the  part  of  either  the  complainant  or  Ihmsen  to  pay  any 
part  of  the  consideration  money.  The  answer  denies  tiliat  the 
defendant  ever  authorized  Day  to  sell  the  land  for  the  sum  of 
one  hundred  and  twenty-five  dollars  per  acre;  and  that  it  was, 
at  the  time  when  the  pretended  sale  was  made,  worth  much 
more  than  that  sum  per  acre. 

The  answer  states  further,  that  on  or  about  the  twelfth  day 
of  Februaxy,  a.  d.  1868,  the  defendant  executed  a  formal  revoca- 
tion of  the  power  of 'attorney  given  to  Day,  and  at  or  about  the 
same  time  wrote  to  Day,  telling  him  to  consider  the  said  power 
of  attorney  revoked  and  canceled.  The  answer  further  states, 
on  iuf ormation  and  belief,  that  at  this  time  no  note  or  memoran- 
dum in  writing  of  said  pretended  contract  had  been  made  and 
subscribed  either  by  Day,  the  attorney  for  the  defendant,  or  by 
the  complainant  Young,  or  the  said  Ihmsen,  as  by  the  statutes 
of  the  state  relating  to  fraudulent  conveyances  and  contracts  of 
lands  there  should  have  been,  in  order  to  constitute  a  valid  con* 
tract  for  the  sale  of  said  land. 

The  answer  further  states,  on  information  and  belief,  thatafter 
the  defendant  had  declined  to  ratify  the  contract  made  by  Day, 
as  his  attorney,  and  the  complainant,  Day  and  the  complainant 
arranged  the  contract  for  the  sale  of  the  land  set  forth  in  the 
bill,  which  was  recorded  in  the  office  of  the  register  of  deeds 
for  Milwaukee  county.  There  are  some  other  matters  stated  in 
the  answer,  but  we  do  not  deem  it  material  to  notice  them. 

It  is  apparent  that  the  principal  question  to  be  decided  is 
whether  the  contract  for  the  sale  of  the  land  was  made  by  Day, 
in  a  legal  form,  so  as  to  bind  his  principal,  before  his  power  to 
seU  was  revoked? 

The  testimony  of  Day  to  that  fact  is  full  and  complete,  and 
if  it  is  entitled  to  credit,  is  conclusive;  he  swears  i>ositively  to 
the  fact,  and  we  see  nothing  in  the  testimony  introduced  on  the 
part  of  the  defendant,  or  in  the  circumstances  of  the  case,  which 
ought  to  destroy  his  credit  as  a  witness. 

The  testimony  of  Sidney  Seaton,  the  witness  introduced  on 
the  part  of  the  defendant,  does  not  show  that  the  contract  for 
the  sale  of  the  land  was  executed  after  the  revocatioD  of  the 
power  of  attorney  to  Day.    The  witness  testifies  that  he  is  unaUe 
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to  state  the  preoiBe  day,  but  that  it  must  haye  been  after  the 
twentieth  of  Februazy,  1863;  he  thinks  between  that  day  and  th» 
first  day  of  Maroh;  that  it  might  haye  been  later;  that  he  is  not 
certain  abont  the  time.  We  do  not  think  that  we  should  be 
warranted  by  the  testimony  of  this  witness  to  conclude  that  the 
execution  of  the  contract  was  subsequent  to  the  revocation  of 
the  power  of  attorney,  and  thus  entirely  discredit  Day's  testi- 
mony. 

The  situation  of  the  latter  witness,  and  the  part  which  he  took 
in  the  transaction  to  which  he  testifies,  entitle  his  testimony  U> 
greater  weight  in  respect  to  the  time  when  the  execution  of  the 
contract  took  place  than  the  position  of  the  former,  who  took  no 
part  in  the  transaction,  and  who  was  called  upon  merely  to  put 
his  name  to  the  contract  as  an  attesting  witness. 

From  these  reasons  we  are  of  opinion  that  the  proof  is  suffi- 
cient to  show  that  the  contract  for  the  sale  of  the  land  was  exe- 
cuted by  Day  while  he  was  authorized  to  sell  it,  as  the  agent  of 
the  defendant. 

The  counsel  for  the  defendant  insist  that  the  receipt  which 
Day  gave  to  his  principal  when  he  received  the  i>ower  of  attorney 
to  sell  the  land,  and  which  is  set  forth  in  the  defendant's  answer, 
so  limited  Day's  power  to  sell  under  the  authority  given  him  as 
to  make  any  sales  ineffectual  to  bind  the  defendant,  unless  they 
were  in  conformity  to  the  written  instructions  which  Day  received 
from  the  defendant. 

We  do  not  think  this  a  correct  view  of  the  matter.  This  was 
an  agreement  between  Day  and  his  principal,  and  does  not  seem 
to  have  been  intended  to  limit  his  power  to  sell  the  land  as  it 
was  given  in  the  power  of  attorney.  By  it.  Day  agreed  that  he 
would  use  the  power  of  attorney,  subject  to  such  written  instruc- 
tions as  the  defendant  might  give  him,  but  we  do  not  think  that 
it  can  affect  third  persons. 

The  authority  granted  to  Day  to  sell  the  land  Was  ample,  and 
iin  agreement  between  him  and  his  principal,  as  to  the  manner 
in  which  this  power  should  be  exercised,  could  not  affect  the 
power  itself.  The  authorities  cited  by  the  defendant  upon  this 
branch  of  the  case  are  therefore  inapplicable. 

Another  matter  urged  to  show  that  the  contract  should  not  be 
enforced  is  that  it  has  been  fraudulently  altered  by  Day,  the  agent, 
since  the  revocation  of  his  power  of  attorney,  and  that  the  al- 
teration was  made  with  the  knowledge  and  consent  of  the  com- 
plainant. The  'alteration  consists,  as  the  defendant  contends, 
in  procuring  witnesses  to  sign  the  contract,  and  in  acknowledge 


June,  1866^]  Young  t;.  Wbight.  307 

ment  of  Che  same  before  an  officer,  so  as  to  entitle  it  to  be  re- 
corded. It  appears  from  the  testimony  that  the  contract  was 
acknowledged  by  Day  as  the  attorney  of  the  defendant,  on  the 
eleventh  day  of  April,  1858,  after  ilie  power  of  attorney  was 
reroked.  In  regard  to  the  time  of  this  attestation  by  the  wit* 
nesses,  the  testimony  is  conflicting.  The  witness  Seaton  testi« 
fies  that  it  was  before  the  acknowledgment;  indeed,  it  appears 
from  his  testimony  that  he  attested  it  at  the  time  it  was  executed 
by  Day.  Day,  on  the  contraiy,  testifies  that  it  was  attested  by 
the  witnesses  at  the  time  it  was  acknowledged. 

AfMiTiTniTig'  it  to  be  provea  by  the  testimony  that  the  attesta- 
tion by  the  witnesses  and  the  acknowledgment  by  Day  were 
after  the  power  of  attorney  was  reToked,  it  remains  to  be  seen 
what  effect  these  transactions  had  upon  the  contract. 

The  cases  cited  by  the  counsel  for  the  defendant  to  this  point, 
Benning  y.  Werkheiser,  8  Pa.  St.  518;  Adams  y.  Fh/e,  8  Met.  103; 
Ibrd  y.  Ford,  17  Pick.  418,  do  not  all  Bupx>ort  the  x>osition  as- 
sumed by  him.    The  cases  of  Fbrd  y.  Ibrd  and  Adama  y.  .FV-ye, 
mpra,  go  no  further  than  to  hold  that  if  the  obligee  of  an  unat- 
tested bond  shall,  after  its  deliyeiy,  without  the  knowledge  and 
consent  of  the  obligor,  fraudulently,  and  with  a  yiew  to  gain  some^ 
improper  adyantage,  procure  a  person  who  was  not  present  at. 
the  execution  of  the  bond  to  sign  his  name  thereto  as  an  attest- 
ing witness,  such  act  will  ayoid  the  bond  and  discharge  the- 
obligor.    But  if  the  act  be  done  without  any  fraudulent  por^ 
pose,  the  bond  will  not  be  avoided  by  such  an  alteration. 

It  api)ears  by  the  testimony  of  Day  that  when  the  bargain  for 
the  sale  of  the  land  was  made,  two  written  contracts  were  drawn 
up  and  executed,  one  by  Day  as  the  attorney  of  the  defendant, 
and  by  the  complainant,  and  one  by  Day  alone;  and  that  the 
former  one  was  deliyered  to  the  complainant. 

It  further  api)ears  that  this  contract  thus  delivered  to  the 
complainant  has  not  been  altered,  but  that  the  one  which  Day 
retained  has  been  acknowledged  by  him  and  attested  by  wit- 
nesses. The  testimony  does  not  show  that  this  attestation  and 
acknowledgment  were  made  with  the  consent  or  by  the  procure- 
ment of  the  complainant.  Day  testifies  that  after  the  defendant 
had  declined  to  execute  the  deeds  of  the  land  the  complainant 
asked  him  what  he  should  do  to  hold  the  defendant  to  the  con<« 
tract  if  he  refused  to  execute  the  deeds;  that  the  witness  told 
him  it  might  be  proper  for  witness  to  acknowledge  the  execu*" 
tion  of  the  contract  before  a  competent  officer,  and  have  two  wit* 
nooDco,  and  have  the  contract  recorded;  that  the  witness  did 


^08  Young  v.  Wright.  [Wisoonsm^ 

aoknowledge  {he  exeontion  of  the  contxaot,  and  it  was  wiioieeaedL 
Day  furtlier  testified  that  he  did  not  remember,  as  he  told 
the  complainant  at  the  time  of  the  acknowledgment  of  the  con- 
tract, that  his  power  of  attorney  was  rcToked.  This  is  all  the 
testimony  there  is  in  the  case  to  prove  that  the  complainant  was 
privy  to  the  act  of  Day,  by  which  the  alleged  alteration  of  the 
contract  was  made;  and  it  &ils  to  satisfy  us  that  the  complain- 
ant was  a  parfy  to  the  alteration,  or  onght  to  be  affected  by  it. 

It  does  not  appear  when  this  conversation  took  place  between 
4;he  complainant  and  Day,  or  how  long  it  preceded  the  atteeta- 
ttion  and  acknowledgment  of  the  Contract;  nor  does  it  appear 
^hat,  at  the  time  it  was  attested  and  acknowledged,  the  com- 
:f>lainant  had  any  knowledge  that  the  power  of  attorney  of  Day 
had  been  revoked. 

If  we  should  assume  that  the  recording  of  the  revocation  of 
the  power  of  attorney  in  the  office  of  the  register  of  deeds  of 
Milwaukee  county  was  constructive  notice  to  the  complainant 
^of  the  toot  of  revocation,  still  the  want  of  actual  notice  repels 
ithe  idea  that  the  complainant  intended  to  commit  a  feiud,  even 
if  the  attestation  and  acknowledgment  were  made  by  his  pro- 
curement. 

The  counsel  for  defendant  further  contends  that  this  is  not  a 
case  where  a  specific  conveyance  should  be  decreed,  on  account 
of  the  peculiar  circumstances  attending  the  sale  and  the  hard- 
«hip  of  enforcing  it,  but  that  the  complainant  should  be  turned 
over  to  his  legal  remedy.  We  do  not  think  that  this  position 
can  be  sustained.  Indeed,  we  woo  no  hardship  in  a  decree  for 
specific  performance.  The  land  appears  to  have  been  sold  for  a 
fair  price,  and  the  fact  that  it  has,  since  the  contract  was  entered 
into,  become  more  valuable,  is  not  such  a  circumstance  of  hard- 
ship as  ought  to  prevent  a  decree  for  specific  performance. 

The  decree  of  the  circuit  court  is  reversed,  and  the  case 
remanded  for  further  proceedings  according  to  law. 

Matebial  Ghangb  nr  Valub  ot  Pbofkbty,  "Mjjusq  Gbbat  Gbakox  ni 
Condition  or  Parties  to  an  agreement  for  its  sale  and  purchase,  will  pre- 
-vent  equity  from  specifically  enforcing  its  performance,  where  the  com- 
plainant has  been  guilty  of  laches:  Rogen  v.  iloManden^  33  Am.  Dec  635; 
PaUenon  v.  Martz,  34  Id.  474. 

AUTHOBITT  or    GXNEBAL  AOXNT    CANNOT    BB    LiMITBD    BT   PBIVATB  In- 

«TBnoTiONS  not  known  to  the  party  who  deals  with  him:  WaUeer  v.  Skipmlkt 
D3  Am.  Dea  161;  LobdeU  v.  Baker,  35  Id.  358;  TowU  v.  LeaioUi,  55  Id.  105; 
KJommercUd  Bank  ▼.  Kortrighi,  34  Id.  317,  and  notes. 

Thb  fbinoipal  cabb  oamb  tTp  before  the  court  again,  and  is  reported  m 
Wfigkt  T.  Timng,  6  Wis.  127;  but  the  points  disonased  in  the  two  oases  art 
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Mt  the  Mune.  The  Utter  oaw  dwla  principally  with  the  qnesUon,  What 
voald  be  a  proper  execation  of  an  agreement  to  convey  real  estate?  The 
principal  caae  is  dted  in  Bateman  ▼.  Johm§onf  10  Wia.  3,  where  tiie  eoort 
further  diacnaa  this  qnestion.  The  principal  ease  ia  alao  cited  in  BmiUif  ▼• 
DoggeUf  51  Id.  231,  aa  to  the  powers  of  a  general  agent. 


In  bb  Edwabd  Fibheb. 

[4  WaooaiUi,  264.] 

Wbebb  Mak  Ddbb  Lbatxno  Two  Sbparatb  aitd  Bxaroror  Wnxa  Plor- 
XBLT  BzBOUTBD  and  attested,  both  relating  exdlaaively  to  the  Mune  kind 
d  property,  and  where  by  speoifio  legaoiea  and  reaidnary  danaea  each  ia 
entirely  adequate  to  the  dlepoaition  of  all  the  property  belimging  to  tba 
decedent,  the  latter  alone  ahaU  be  given  effect.  They  eannot  both  atand 
together  aa  oonatitating  bnt  one  wUL 

The  faots  of  this  case  are  suffioiently  stated  in  the  opinion. 

KnowUon,  and  Knapp  and  IHnk,  for  the  guardian  of  the  minor 
ehildren. 

Abb(4t  and  Clark,  for  the  exeoutor. 

.  By  Conrt,  Cous,  J.  Edward  Fisher  deceased  July  27, 1852, 
leaving  among  his  papers  two  testamentary  instroments,  bearing 
date  March  18, 1814,  and  March  26, 1850.  By  the  first  he  gave 
Isaac  Fisher,  Thomas  Longrigg,  and  Bichard  Leach  the  smn  of 
one  thousand  four  hundred  pounds,  part  of  his  personal  estate, 
in  trust,  to  be  invested  in  real  or  government  securities,  and 
apply  the  interest  and  proceeds  for  the  maintenance  of  Charlotte 
Dutton,  and  for  the  maintenance  and  education  of  his  three  ille- 
gitimate children  by  her,  viz.,  James,  Angelina,  and  Mary  Ann 
Dutton,  until  they  shall  respectively  attain  the  age  of  thiriy-ona 
years;  and  upon  James  attaining  the  said  age,  said  trustees  to 
pay  him  the  sum  of  four  hundred  and  sixty-six  pounds  thirteen 
shillings  and  four  pence,  being  one  third  of  the  said  sum  of  one 
thousand  four  hundred  pounds;  Angelina  and  Maiy  Ann,  upon 
attaining  the  age  of  thirty-one,  to  be  paid  each  two  hundred 
and  thirty-three  jKmnds  six  shillings  and  sixpence,  another  third 
of  the  said  one  thousand  four  hundred  pounds;  and  the  inter- 
est and  dividends  of  the  remaining  third  of  the  one  thousand 
four  hundred  pounds  was  to  be  paid  Charlotte  Dutton  during 
her  life,  and  upon  her  decease  one  half  thereof  was  to  be  paid 
James,  and  the  other  moiety  to  be  divided  equally  between 
Angelina  and  Mary  Ann,  if  they  are  thiriy-one,  and  if  they  are 
not  thirty-one,  then  the  interest  thereof  to  be  applied  to  theif 
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nudntenance  until  they  arriyed  at  the  age  of  thirty-one.  If  anj 
of  them  should  die  before  arriving  at  the  age  of  thiri^y-one, 
leaving  child  or  children,  then  the  share  of  him  or  her  so  dying 
to  be  paid  to  said  child  or  children  left,  equally;  but  if  any  of 
them  should  die  before  attaining  said  age,  without  having  any 
child  or  children,  or  being  such,  and  they,  he,  or  she  shall  die 
before  attaining  fche  age  of  tweniy-one,  then  the  share  of  him 
or  her,  the  said  James,  Angelina,  and  Mary  Ann  Button,  so 
dying,  to  form  part  of  the  residue  of  his  personal  estate.  The 
residue  of  the  personal  estate,  after  paying  debts,  funeral  and 
testamentary  expenses,  was  given  to  Isaac  Fisher,  Elizabeth 
Leach,  and  Ann  Longrigg,  equally,  and  to  their  children,  in 
case  either  of  them  should  die  in  the  life-time  of  the  testator. 
Isdac  Fisher,  Thomas  Longrigg,  and  Richard  Leach  were 
appointed  joint  executors  and  trustees  of  the  will. 

By  the  testamentary  paper  of  March  25, 1850,  purporting  to 
be  the  last  will  and  testament  of  Edward  Fisher,  he  gave  unto 
his  brothers,  Isaac  and  William  Fisher,  and  his  brother-in-law, 
Thomas  Longrigg,  the  sum  of  seven  hundred  pounds,  part  of  his 
personal  estate  upon  trust,  to  lay  out  and  invest  the  same  upon 
real  or  government  security;  and  to  pay  or  apply  the  annual 
interest  and  proceeds  unto  the  maintenance  and  education  of 
Mary  Ann  Button,  the  illegitimate  child  of  Charlotte  Button, 
untQ  she  was  sixteen  years  of  age,  at  which  time  the  said  trus- 
tees were  to  purchase  with  said  sum  of  seven  hundred  pounds, 
for  the  said  Mary  Ann  Button,  a  government  annuity  of  six 
shillings  a  week  for  life,  and  the  remainder  of  the  said  sum, 
after  purchasing  said  annuiiy,  to  form  part  of  the  residue  of  the 
personal  estate;  and  in  the  event  that  Mary  Ann  should  die 
before  attaining  the  age  of  sixteen,  then  the  whole  sum  to  form 
part  of  the  residue  of  the  personal  estate.  He  then  gave  Char- 
lotte Button  a  government  annuity  of  five  shillings  a  week  for 
life;  Angelina  a  government  annuity  of  six  shillings  a  week  for 
life;  James  Button  a  government  annuity  of  seven  shillings  a 
week  for  life;  and  if  any  of  them  should  die  in  the  testator's 
life-time,  the  sum  required  to  purchase  the  annuity  was  to  form 
part  of  the  residue  of  his  personal  estate.  He  also  gave  John 
JBriggs  and  his  children  fifty  pounds;  Thomas  Fisher,  John 
Fisher,  James  Fisher,  and  Miuy  Hewitson  twenty-five  pounds 
each;  Ann  Longrigg,  Elizabeth  Lowthion,  and  Qeorge  Lowthion 
fifty  pounds  each,  if  they  survived  the  testator;  and  if  not,  the 
legacy  of  him  or  her  so  dying  was  to  form  part  of  the  personal 
estate.   Then  follows  this  clause  in  the  will : '  'All  the  rest,  residue, 
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nnd  remainder  of  mj  personal  estate  and  effects  whatsoeyer  and 
whereaoever,  whereof  I  haye  any  power  to  dispose,  after  payment 
of  all  my  just  debts,  foneral  and  testamentary  expenses,  I  giye 
and  bequeath  the  same  nnto  my  two  brothers,  Isaac  and  William 
Fisher,  and  nnto  my  two  sisters,  Elizabeth,  the  wife  of  Bobert 
Leach,  and  Ann,  the  wife  of  the  said  Thomas  Longrigg,  to  be 
divided  equally  amongst  them;  and  if  any  of  them,  the  said 
Isaac  and  William  Fisher,  Elizabeth  Leach,  and  Ann  Longrigg, 
shall  happen  to  die  in  my  life-time,  or  before  any  of  the  con- 
tingent shares  above  mentioned  to  become  payable  on  the  death 
of  the  said  Charlotte,  Angelina,  Mary  Ann,  and  James  Datton, 
and  the  said  Thomas,  John,  and  James  Fisher,  Mary  Hewitson, 
Ann  Longrigg,  and  Elizabeth  and  George  Lowthion,  then  I 
give  and  bequeath  the  share  of  my  said  brother  or  sister  so 
dying  unto  his  or  her  child  or  children  in  equal  shares,  if  more 
than  one,  and  if  but  one,  the  whole  of  such  share  to  such  one 
child.  And  if  the  said  William  Fisher  shall  happen  to  die  in 
my  life-time  without  leaving  child  or  children,  then  I  give  and 
bequeath  his  share  unto  the  said  Isaac  Fisher,  Elizabeth  Leach, 
Ann  Longrigg,  to  be  divided  equally  amongst  them/'  Then 
follows  a  clause  appointing  Isaac  Fisher,  William  Fisher,  and 
Thomas  Longrigg  joint  executors  and  trustees  of  the  will. 

The  latter  win  was  presented  to  the  county  judge  for  probate 
on  behalf  of  the  executor,  William  Fisher;  and  the  former  was 
also  presented  for  probate  on  behalf  of  the  guardian  of  James, 
Angdina,  and  Mary  Ann  Dutton.  Both  applications  were  con- 
solidated, and  testimony  taken  to  prove  the  execution  of  both 
wills.  The  judge  of  probate  decided  that  Edward  Fisher  legally 
executed,  publiEdied,  and  declared  each  of  said  instruments  at 
their  respective  dates,  as  and  for  his  last  will  and  testament, 
and  that  he  was  in  aU  respects  competent  to  make  said  wills 
when  they  were  executed.  He  also  held  that  the  instrument 
bearing  date  March  25, 1850,  was  a  revocation  of  the  instru- 
ment bearing  date  March  18,  1844,  and  that  the  former  was  a 
valid  will,  and  it  was  admitted  to  probate  as  the  last  will  and 
testament  of  Edward  Fisher.  From  this  decision  the  guardian 
entered  an  appeal  to  the  circuit  court,  and  that  court  decided 
that  the  two  instruments  should  be  admitted  to  probate  as  con- 
stituting, so  far  as  the  legacies  in  them  contained,  one  will,  and 
that  the  instrument  of  March  23,  1850,  revoked  only  so  much 
of  the  testamentary  paper  dated  March  18, 1844,  as  relates  to 
the  residuary  legacies  mentioned  in  the  last-mentioned  instru* 
ment.     To  reverse  the  decree  of  the  circuit  conHb,  the  cause  ia 
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brpnght  here  hy  a  writ  of  certiorari,  and  the  first  and  only 
question  in  the  case  is  as  to  the  ooirectness  of  the  decree  of  the 
drcait  court. 

I  am  of  the  opinion  that  the  decision  of  the  probate  court  vraa 
correct  in  admitting  to  probate  the  instrument  of  llarch  26, 
I860,  as  the  last  will  and  testament  of  Edward  Fisher,  to  the 
exclusion  of  the  one  dated  March  18, 1844.  Both  of  these 
papers,  it  will  be  obserred,  appear  to  be  perfect  and  complete 
wills,  properly  ezecated  and  duly  attested.  They  both  likewise 
relate  ezclusiyely  to  personal  estate,  and  by  specific  legacies  and 
residuary  clauses  each  is  entirely  adequate  to  the  disposition  of 
all  the  personal  property  belonging  to  the  decedent.  It  is  Texy 
true  that  there  are  no  words  in  the  latter  will  expressly  revoking 
the  former,  yet  I  think,  from  the  nature  of  the  instrument  itself, 
that  it  must  necessarily  operate  as  a  reyocation  of  it.  To  my 
mind,  it  is  very  apparent  that  a  man  cannot  have  two  indepen- 
dent wills  of  personal  estate  at  the  same  time,  each  acting  upon 
the  same  subject-matter,  and  each  professing  to  make  a  distinct 
and  full  disposition  of  such  subject-matter,  although  he  may 
leaye  several  papers  partially  disposing  of  his  property,  neither 
of  which  in  itself  is,  or  purports  to  be,  a  complete  will:  Stone 
y.  Boans,  2  Atk.  87;  Beauchamp  y.  Earl  of  Rardtmcke,  6  Yes. 
280;  Bac.  Abr.,  tit.  Wills,  D;  1  Jarm.  on  Wills,  160;  Sandford 
y.  Vdughan,  1  Phillim.  128;  Barley  y.  Bagshaw,  2  Id.  48. 

Could  I  consider  the  instrument  of  March  18, 1844,  and  of 
March  26,  1860,  as  really  constituting  one  will,  I  should  have 
no  difficulty  in  affirming  the  decree  of  the  circuit  court.  But  I 
cannot  so  regard  them.  Each  instrument  appears  to  me  to  be  a 
distinct  substantiye  will  of  itself,  and  not  one  in  the  nature  of 
a  supplement  or  codicil  to  the  other. 

The  latter  in  time  is  competent  to  make,  and  does  in  fact  make, 
a  different  and  full  disposition  of  the  testator's  property.  I 
think  it  must  revoke  the  former,  and  is  the  will  of  the  deceased. 

Such  I  understand  to  be  the  rule  of  law:  Bac.  Abr.,  tit 
Wills,  D.  In  1  Jarm.  on  Wills,  169,  it  is  stated  that  ''where 
a  testator  at  different  periods  of  his  life  has  made  various  testa* 
mentaiy  papers,  some  of  which  he  destroys  and  others  he  leavea 
undestroyed,  each  purporting  to  contain  his  last  will,  this  char- 
acter belongs  exclusively  to  such  one  of  the  uncanceled  papers 
as  was  executed  most  proximately  to  his  decease." 

And  in  Boll.  Abr.,  616,  under  the  head  of  what  may  be  a 
revocation,  it  is  said  that  a  will,  perfect  in  its  nature  and  prop- 
erly executed,  but  incapable  of  operating  on  account  of  some 
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incapadly  of  the  derisee  to  take,  neTeriheleBS  opemtee  as  a  rer- 
ocation  of  a  former  will,  because  all  the  requisitioiLB  of  the  stai- 
nte  are  complied  with,  and  it  is  inoperatiye  on  account  of  some 
extrinsic  drcumstances:  See  also  Ooodrighi  t.  Hdrwood,  8  Wils. 
497;  Barwood  v.  Ooodrighi,  1  Cowp.  87;  Ooodrighi  t.  Olamer,  4 
Burr.  2512;  2  Greenl.  Ev.,  sec.  681. 

In  lAmbery  v.  l^iMn,  Com.  451 ,  it  was  held  that,  if  there 
be  an  intention  to  revoke  by  a  new  will,  and  the  instrument  made 
for  that  purpose  could  not  take  effect  on  account  of  some  defect 
in  the  ezecution,  it  could  not  reToke  the  old  will  until  the  new 
one  should  be  complete.  And  it  is  said  that  this  was  agreeable 
to  the  rules  of  the  civil  law,  as  well  as  the  resolutions  of  the 
common  law,  since  the  statute  of  frauds.  In  the  civil  law  the 
rule  is  laid  down  in  the  following  language:  Tunc  priu8  iestor 
mefntum  rumpUur,  cum posterivs  rite  peffedum  est:  Dig.,  lib.  28, 
tit.  8,  p.  2;  Laughion  v.  Atkins^  1  Pick.  585. 

Moreover,  it  is  contended  that  these  wills  are  inconsistent 
with  each  other  only  so  far  as  the  residuaiy  clauses  are  con- 
cerned, and  that  the  second  will  cannot  and  does  not  operate  as 
a  revocation  of  the  former  will  in  respect  to  the  legacies  given  to 
Charlotte  Dutton  and  her  three  illegitimate  children.  This  ap- 
pears to  be  the  view  taken  of  the  case  by  the  circuit  court,  and 
it  is  insisted  that  that  view  is  correct  upon  principle  and  author- 
ity. I  have  carefully  examined  all  the  cases  within  my  reach 
cited  by  the  counsel  in  support  of  this  position,  and  am  unable 
to  find  an  authority  in  point.  The  case  of  Lyon  v.  Msk,  1 
La.  Ann.  444,  was  made  under  article  1686  of  the  civil  code 
adopted  in  that  state.  That  article  is  as  follows:  *'  Posterior  tes- 
taments, which  do  not  in  an  express  manner  revoke  the  prior 
ones,  annul  in  the  latter  only  such  of  the  dispositions  there 
contained  as  are  incompatible  with  the  new  ones,  or  contrary  to 
them,  or  entirely  different."  That  article  was  decisive  upon  the 
point  before  the  court,  and  was  so  adjudged. 

Again:  it  is  insisted  that  these  two  wills,  in  respect  to  the 
legacies  before  mentioned,  fall  within  the  principle  of  Hooley  v. 
RaUon,  Dick.  461,  cited  in  Ridges  v.  Morrison,  1  Bro.  C.  C.  890. 
I  think,  however,  that  the  reasoning  upon  which  that  argument 
proceeds  is  more  specious  than  solid.  It  goes  upon  the  idea 
that  the  will  of  1850  is,  in  some  manner,  connected  with  that  of 
1844;  that  the  former  is  supplemental  to  the  latter,  instead  of 
being,  as  I  think  it  clearly  is,  an  independent  will,  making  quite 
a  different  disposition  of  all  the  testator's  personal  property.  The 
doctrine  in  Hooley  v.  Hatton,  supra,  as  I  understand  it,  is  that  a 
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repetition  of  logaoieB  nmjpUoUer  in  difEorant  testamentaiy  in0tra» 
ments,  whioh,  taken  together^  constitate  one  will,  of  equal, 
greater,  or  less  sums,  shall  be  taken  as  cumolatiTe,  and  not  sub- 
stitutional.  Bat  does  that  rule  apply  to  distinct  substantiTe 
wills,  which  do  in  fact  supplant,  and  which  seem  intended  to 
supplant,  each  other? 

Some  suggestions  were  made  by  the  counsel  who  argued  the 
case  for  the  guardian  of  the  children  of  Charlotte  Dutton,  that  a 
construction  given  to  these  wills  which  would  permit  them  both 
to  stand,  so  far  as  the  legacies  giyen  to  those  unfortunate  ille- 
gitimate children  were  concerned,  would  subserve  ,the  cause  of 
substantial  justice  and  humanity;  but  it  could  not  have  been 
expected,  and  probably  was  not  expected,  that  we  should  depart 
from  the  well-settled  rules  of  law  applicable  to  cases  of  this 
kind.  Those  children  certainly  bad  strong  claims  upon  the 
bouniy  and  affection  of  the  testator;  but  still,  had  he  seen 
proper  to  have  given  all  his  property  to  strangers,  we  could  not 
have  interfered  with  such  a  testamentary  disposition  of  his  estate. 

I  think,  therefore,  that  the  decree  of  the  circuit  court  must  be 
reversed,  and  that  the  decision  of  the  probate  cqurt  in  admitting 
to  probate  the  last  will  to  the  exclusion  of  the  first  was  oorreot» 
and  must  be  affirmed. 

SxTTH,  J.,  dissented. 

SuBBBQUXHT  WiLL  D0I8  If OT  BsvoKB  FoBiocB  Oxx,  nnkn  it  oontaini  a 
ekuue  of  revocatioii,  or  ia  wholly  inoonmtent  with  sooh  former  wilL  If  par- 
tiAlly  inoooaiitent,  it  ia  a  revoostion  pro  tanto  only:  JMam  v.  MMfffki^  M 
Am.  Deo.  170i  sad  note  174. 
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[4  Wzsoomzxr,  843  J 
BSOROW,  TO  ME  DXUVZBKD  UPON  PeRFOBMAUCS  OF  CsBTAIN  CoinHTIOllS,  If, 

until  their  performance,  a  mere  acroU.    If  the  grantee  obtaina  poweaaioo 

of  the  eacrow  without  the  performanoe  of  the  conditiona,  he  aoqnirea  no 

title  thereby. 
Deuvxbt  or  EscBow,  to  bk  Vaud,  most  bb  with  Assbmt  of  Gbantob. 

If  ita  delivery  ia  made  to  depend  upon  the  performance  of  certain  oondi- 

tiona,  hia  conaent  ia  withheld  until  anch  performance. 
Rboordino  or  Esobow  dobs  not  Makb  It  Dbbd,  so  as  to  Pbotbct  Pub- 

GHASBB  from  the  grantee  upon  faith  of  hia  mere  record  title,  where  Back 

eacrow  had  never  been  validly  delivered  to  auch  grantee. 

As  BBTWXBir  QbANTOB  IK  EaOBOW  AXTD  PUBOHABBB  VBOK  GbAHTCB  THBEBDT, 

who  had  fraudulently  procured  ita  delivery  to  him,  the  auperior  equi^ 
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ia  with  the  erigiiMl  owner,  who  he*  never  Toliinteriljr  parted  with  hie 
title. 

0DOeiTABT  OF  EbCBOW  IB  AB  MOOH  AOSMT  OF  GlUMTIB  AB   OF  ObAHTOB. 

If  he  deliven  eoorow  hefore  the  proper  oonditiona  have  been  performed^ 
he  cannot  be  aaid  to  have  done  ao  aa  the  agent  of  the  grantor. 

To  Obxaik  BSbcbow  fbok  Defositart  without  Psbfo&mino  CoHDrnoKS 
mpoH  Which  It  wm  to  be  delivered  ia  aa  mnch  agftinat  the  aaaent  of 
the  grantor  aa  it  would  be  to  take  it  from  the  deak  or  dwvar  where  the 
gnmtor  had  depoaited  it  without  his  knowledge  or  oonaent. 

BoKA  Fids  Pubghaskr— Dkuvbrt  of  Dked  as  Escrow.— It  would  aeem 
that  where  a  deed  depoaited  as  an  escrow  ia  obtained  without  perform- 
anoe  of  the  conditiona,  by  operating  upon  the  fears  or  credulity  of  the 
depoeitary,  or  by  fraudulent  ooUuaion  with  him,  or  by  other  undue 
meana,  it  bears  a  oloeer  analogy  to  the  caae  of  a  f oiged  or  atolen  deed 
than  it  doea  to  that  of  a  fraud  praotioed  directly  upon  the  grantor,  by 
neana  of  which  he  is  induced  to  deliver  it  In  the  latter  case,  the  legal 
title  peaaea  and  a  subsequent  bona  Jlde  purchaser  is  protected.  In  tlie 
fonner,  no  title  pessee  whatever,  and  a  subsequent  purchaser  is  not  pro> 
teoted. 

16  BmrnjB  Pastt  to  PBoraonov  Whioh  Court  of  Equitt  ExmnMi  to 
SuBSBQUXiiT  Bona  Vms  Pubghasse,  he  must  make  a  full  statement  of 
all  the  facts  and  drcumatancsa  of  hia  caae,  ao  that  the  court  may  be  able 
to  do  perfect  equity  between  the  parfciea. 

Ir  n  HOT  SUFFICUWT  FOR  SUBSIQUINT  PURGHAUR  TO  AlLROS  THAT  Hi 
liABS    SUOH    PUROHAAB  FOR  YaLUARLR  CoVSIDIRATIOlf   WITHOUT   NO- 

noB.  The  consideration  must  have  been  actually  paid  before  notice,  and 
he  must  so  aUegsu  If  but  part  of  the  consideration  had  beenso  paid,  he 
will  be  protected  only  pro  ttuUo. 

BanjoATioN  to  Akbwbr  Dbfbutivb  dt  Substaitob  dobs  hot  Maxb  It 
Bbttbe.  In  such  a  case  the  defendant  can  claim  no  more  than  he  haa 
aet  up  in  hia  answer,  any  mose  than  the  plaintiff  can  be  allowed  to  depart 
from  the  caae  made  by  Us  bill. 

Whrbs  Ambwbr  IS  Dbfbctivb  aki>  Irrboular,  This  Poibt  kbbd  hot  bb 
'  Baubd  bbiorb  Issub  Jodtbd,  but  may  be  raised  at  the  hearing  on  bill, 
•aswer,  replication,  and  testimony  filed.  The  rule  may  be  different  as  to 
pleas,  but  with  snswers  some  facts  may  be  sufficiently  stated  and  mate- 
rial,  so  as  to  render  it  necessary  to  take  issue  upon  them,  while  othera 
may  be  immaterial  or  defectively  averred,  and  require  no  denial  It  ia 
true,  plaintiff  miay  except  to  such  parts  of  the  answer,  but  it  is  not  essen- 
tial that  he  should  do  so  unless  he  desires  a  further  diacovery. 

Though  Takino  Issub  ufon  Plba  mat  bb  Acoekowlbdombnt  that  It  is 
Good,  It  is  not  so  with  Answer.  A  plea  may  be  set  down  for  hear- 
ing on  objection  to  its  sufficiency  as  a  defense,  but  exceptions  are  not 
taken  to  an  answer  unless  the  complainant  requires  a  more  full  discovery 
by  probing  stiU  further  the  conscience  of  defendant. 

Tbe  bill  in  this  case  alleges  that  in  1851  complainant 
made  an  agreement  with  Agnes  to  conyey  to  him  certain  prem* 
iaes,  for  a  certain  consideration.  It  is  here  unnecessaiy  to  more 
particularly  refer  to  this  agreement    The  bill  alleges,  also,  that 
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in  purBoanoe  of  this  agreenient»  after  some  other  transaotiona 
which  it  is  here  nnnecessaiy  to  state,  oomplainant,  at  Agnes's  re- 
quest,  deposited  a  deed  to  the  premises  with  F.  F.  Zettler,  to 
be  deliTered  to  Agnes  upon  his  executing  certain  notes  and 
mortgages  on  his  real  and  personal  property  to  secure  the  pay- 
ment of  the  consideration;  that  Agnes,  wi£hout  performing  any 
of  the  conditions  upon  which  the  deed  was  to  be  delivered, 
fraudulently  obtained  possession  thereof  by  inducing  Zettler  to 
deliyer  it  up  to  him,  and  that  he  then  had  the  deed  recorded, 
and  conveyed  the  property  to  Lyman  P.  Swift  for  the  purpose 
of  defrauding  complainant;  and  that  Swift  took  the  conveyance 
fraudulently  and  with  notice  of  the  manner  in  which  Agnes  ob* 
tained  possession  of  the  deed.  The  bill  prayed  for  the  cancella- 
tion of  this  latter  deed,  and  for  specific  performance  by  Agnes. 
To  this  bill  each  of  the  defendants  made  a  separate  answer,  but 
as  the  issues  thereby  raised  and  the  evidence  in  the  case  are  not 
discussed  in  the  opinion,  it  is  unnecessary  to  give  them  here. 

Faine  and  Sons,  for  the  complainant. 
Waldo  and  Ody,  for  the  defendant  Swift. 

By  Court,  Smtth,  J.  It  is  hardly  possible  to  dispose  of  this 
case  without  recapitulating  some,  and  perhaps  most,  of  the  ma- 
terial allegations  and  facts  involved  therein;  yet  with  the  state- 
ment of  the  case,  which  will  precede  the  conclusions  to  which 
we  have  here  arrived,  and  which  will  fully  appear  in  the  report 
of  the  case,  it  is  only  necessary  to  recur  to  them  incidentally,  as 
the  discussion  of  the  principles  involved,  and  of  the  points 
argued,  shall  seem  to  require. 

On  the  thiriy-first  day  of  May,  a.  d.  1851,  a  written  memoran- 
dum, very  informal  and  incomplete,  was  entered  into  between 
the  complainant  Everts  and  the  defendant  Every  Agnes,  for  the 
sale  of  the  premises  described  in  the  complainant's  bill  of  com- 
plaint. Whether  or  not  that  written  memorandum  would  be 
sufficiently  definite  and  certain  to  authorize  or  enable  a  court  of 
equity  to  decree  a  specific  performance  thereof,  it  is  not  absolutely 
necessary  to  inquire.  It  is,  however,  worthy  of  remark,  that 
from  that  memorandum  alone  it  would  be  difficult  to  settle  defi- 
nitely the  rights  of  the  parties  thereto.  It  is  sufficient  for  the 
purposes  of  this  case  to  say  that  it  conveyed  no  title  by  Everts, 
nor  did  Agnes  obtain  any  title  thereby;  at  most,  an  equitable 
interest  in  the  land,  upon  the  performance  of  the  conditions  or 
stipulations  therein  contained,  on  his  part  to  be  performed,  and 
that  he  had,  and  could  have  had,  no  legal  rights  conveyed  by 
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EyartSy  in  oonf  ormify  with  ihe  memoxandnm  or  otherwise,  what- 
eTer  his  equitable  rights  xnaj  have  been.  It  is  apparent  that 
the  defendant  Swift  did  not  purchase  any  equitable  right  or  title 
as  saoh  which  Agnes  may  have  had  hy  virtae  of  the  contmot; 
but  whaterer  he  did  purchase  was  sudi  interest,  title,  or  estate 
as  Agnes  had  in  the  premises  by  virtue  of  Us  record  or  paper 
title  under  the  deed  of  Eyerts  to  Agnes,  made  and  recorded,  as 
set  forth  in  the  pleadings. 

It  is  not  necessary,  therefore,  to  inquire  what  would  have 
been  the  equitable  rights  of  tibe  defendant  Swift,  had  the  interest 
of  Agnes,  derived  by  virtue  of  the  written  memorandum  or  con- 
tract before  mentioned,  been  assigned  to  him,  and  had  he  been 
the  purchaser  under  the  same,  and  had  relied  thereon  in  his 
answer.  But  he.  Swift,  derives  his  title  solely  from  the  deed  of 
Agnes  to  him,  conveyed  through  the  deed  of  Everts  to  Agnes, 
without  any  knowledge  or  consideration  of,  or  reliance  upon,  the 
written  contract  or  memorandum  before  mentioned,  and  bases 
no  claim  thereon.  So  far,  therefore,  as  Swift  is  concerned,  he 
stands  precisely  in  the  same  condition  as  he  would  have  done 
had  no  written  contract  ever  existed  between  the  parties,  Everts 
and  Agnes.  It  is  true  that  Swift  admits  in  his  answer  the  said 
agreement,  and  avers  that  in  pursuance  thereof  Everts  executed 
a  deed  conveying  the  title,  but  he  sets  up  no  claim  under  this 
alleged  deed,  nor  any  equitable  considerations  growing  out  of 
the  original  contract.  He  claims  by  virtue  of  his  deed  from 
Agnes  and  the  deed  of  Everts  to  Agnes.  On  them,  and  them 
alone,  does  he  base  his  rights  and  interests,  and  by  them  are 
they  to  be  adjudicated. 

For  the  purposes  of  this  case,  it  is  wholly  immaterial  whether 
the  defendant  Agnes  was  in  a  position  entitling  him  to  demand 
a  conveyance  from  Everts  or  not.  Were  we  to  express  an  opinion 
upon  that  subject,  perhaps  it  would  not  go  far  to  aid  either  of 
the  defendants.  The  conveyances  under  which  Agnes  pretends 
to  claim  are  voluntary,  in  contradistinction  to  those  decreed  to 
be  executed  upon  a  bill  for  specific  performance.  The  deed  or 
deeds,  therefore,  executed  by  Everts  to  Agnes,  must  be  con- 
sidered precisely  the  same  as  though  no  previous  contract  or 
memorandum  had  existed,  so  far  as  their  operative  effect  upon 
the  defendant  Swift  is  concerned. 

We  regard  the  making  and  delivery  of  the  two  deeds  as  but 
one  continuous  act,  having  its  consummation  in  the  deposit  of 
the  last  deed  with  ZetUer.  We  do  not  think,  as  is  claimed  by 
the  counsel  for  the  defendant,  that  any  title  passed  1^  the  first 
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deed.  It  was  xaiher  an  attempt  to  ooxiTey  the  premiflea,  which 
was  abandoned  for  another,  and  as  was  supposed,  better  and 
more  perfect,  form.  The  rights  of  the  parties,  whatever  thej 
are,  must  therefore  depend  upon  the  effect  of  the  last  deed,  and 
their  resi>ectiTe  rehitions  to  it. 

We  think  there  can  be  no  doubt  that  the  fraudulent  means 
used  by  Agnes  to  get  possession  of  the  deed  from  Zettler,  the 
depositary,  are  such  as  effectually  preclude  him  from  deriving 
any  benefit  from  it.  The  testimony  on  this  branch  of  the  case 
is  satisfactory.  The  deed  was  left  with  Zettler  as  an  escrow, 
with  instructions  not  to  be  delivered  until  certain  securities 
should  be  given  by  Agnes.  Until  the  performance  of  the  con- 
dition, it  was,  and  must  remain,  a  mere  scroll  in  writing,  of  no 
more  efficacy  than  any  other  written  scroll;  but  when,  upon 
the  performance  of  the  condition,  it  is  delivered  to  the  grantee 
or  his  agent,  it  then  becomes  a  deed  to  all  intents  and  purposes, 
and  the  titie  passes  from  the  date  of  the  delivery.  The  deliv- 
ery, to  be  valid,  must  be  with  the  assent  of  the  grantor.  These 
are  familiar  principles,  and  do  not  require  the  citation  of  au- 
thorities to  sustain  them.  If  the  grantee  obtain  possession  of 
the  escrow,  without  performance  of  the  condition,  he  obtains  no 
titie  thereby,  because  there  has  been  no  delivery  with  the  assent 
of  the  grantor;  which  assent  is  dependent  upon  compliance 
with  the  condition.  The  assent  of  the  latter  is  withheld  until 
the  condition  is  performed.  The  obtaining  of  it  by  fraud,  lar- 
ceny, or  any  means  short  of  performance  of  the  condition,  is 
against  the  assent  of  the  grantor;  and  as  this  assent  is  essential 
to  delivery,  and  a  delivery  is  essential  to  the  validity  of  the 
deed,  it  is  difficult  to  perceive  how  Agnes  ever  obt  dned  any 
titie  whatever  to  the  premises,  and  of  course  equally  difficult  to 
perceive  how  he  could  convey  any  by  any  conveyance  which  he 
might  execute  to  another.  The  recording  of  an  escrow  does 
not  make  it  a  deed.  Suppose  Zettior  had  procured  the  deed  to 
be  recorded,  and  Swift  had  purchased  of  Agnes  on  the  faith  of 
the  record  titie,  without  any  delivery  of  the  deed  to  Agnes, 
will  it  be  claimed  that  Swift  in  such  case  would  have  obtained 
titie  ?  How  is  the  case  made  better  by  the  wrongful  possession 
of  the  escrow  by  Agnes,  obtained  without  the  consent  of  Everts, 
and  hence  without  any  delivery  to  him  ?  It  is  true,  all  this 
might  be  done,  and  Swift,  the  purchaser,  be  quite  innocent  of 
any  wrong.  It  is  also  true  that  either  Everts  or  Swift  must 
suffer  by  the  fraud  of  Agnes,  the  latter  being  unable  to  make 
reparation.      But  which  has  the  prior  or   superior   equity? 
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Everts  asks  fbat  he  shall  not  be  dirested  of  his  estate  without 
his  consent.  Swift  asks  not  only  that  Everts  may  be  thus  di- 
vestedy  but  that  he  himself  may  be  invested  with  it.  It  is  quite 
apparent  that  the  superior  equity  is  with  him  who  had  the 
original  title,  with  which  he  has  never  voluntarily  parted. 
Swift  has  his  remedy  upon  the  covenants  of  his  deed  from 
Agnes.  But  were  the  equities  equally  balanced,  the  legal  title 
must  prevail.  That  the  legal  title  never  passed  from  Everts 
we  think  is  dear  both  from  reason  and  authority:  2  Bla.  Com. 
807;  4  Eenf  8  Com.  469;  6  Qreenl.  Cpi.,  tit.  Deed,  46, 46;  Jach- 
9on  V.  Cailin,  2  Johns.  248  [3  Am.  Dec.  415];  Jackson  v.  McKee, 
8  Id.  429,  481;  JF^rosi  v.  Beekman,  1  Johns.  Ch.  296;  Jackson  v. 
Bowkmdf  6  Wend.  666;  Carr  v.  Eoxie,  5  Mason,  60;  Jackson 
V.  Sheldon,  22  Me.  569;  Bobins  v.  Bellas,  2  Watts,  859;  1  Stoz/s 
Eq.  Jur.,  sees.  75,  76;  Somes  y.  Brewer,  2  Pick.  184  [18  Am. 
Deo.  406];  Worcester  v.  Eaton,  11  Mass.  875  [7  Am.  Dec.  155]. 

But  it  is  contended  that  Swift  is  entitled  to  protection  as  a 
bona  fiSje  purchaser  without  notice.  This  has  been  a  point  of 
some  difficulty.  We  have  not  been  referred  to,  nor  have  we 
been  able  to  find,  an  authority  directly  in  point.  We  are  aware 
that  courts  of  equity  go  to  great  lengths  to  protect  a  bona  fide 
purchaser  for  a  valuable  consideration  without  notice.  The 
plaintiff  cannot  set  up  the  fraud  of  his  grantee  in  procuring  a 
conveyance  to  defeat  the  title  of  a  subsequent  bona  fide  pur- 
chaser. But  such,  and  all  the  cases  referred  to  differ  from  the 
case  at  bar,  in  the  important  fact  that  in  all  of  them  the  con- 
veyance was  perfected  by  the  voluntary  act  and  with  the  assent 
of  the  grantor.  He  made  the  sale.  He  executed  and  delivered 
the  deed,  or  caused  the  same  to  be  done.  All  these  acts  were 
perfectly  voluntary  on  his  part,  and  no  matter  what  fraudulent 
representations  may  have  induced  him  to  do  these  acts,  an  in- 
nocent third  person  shall  not  be  made  to  bear  his  misfortuue  or 
suffer  for  his  credulity.  Cases  of  this  kind  are  numerous,  and 
the  principle  on  which  they  all  depend  is  an  equitable  one.  But 
they  all  depend,  nevertheless,  upon  the  fact  that  the  party  volun- 
tarily parted  with  his  property,  and  executed  and  delivered  the 
evidences  of  its  alienation.  Not  so,  however,  in  the  case  of  a 
foiged  or  stolen  deed.  The  reason  is  obvious.  In  the  latter 
case,  there  is  no  assent  of  the  alleged  grantor.  There  is  no 
delivery. 

It  is  erroneous  to  suppose  that  Everts  delivered  the  deed  to 
Zettler  for  Agnes,  and  thus  made  Zettler  his  agent,  and  is  there- 
fore bound  by  his  acts.    If  the  depositary  of  an  escrow  can  be 
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ooneddefed  Che  agent  of  the  depositor  at  all  (which  .we  veiy  much 
doubt),  he  is  only  such  within  the  scope  of  his  aathority.  He 
is  as  much  the  agent  of  the  grantee  as  of  the  grantor.  He  holds 
the  scroll  for  both,  to  be  deliTered  on  performance  of  the 
condition.  He  is  as  much  bound  to  deliver  the  deed  on  per- 
formance of  the  condition  as  he  is  to  withhold  it  until  perform- 
ance. The  act  of  deUyexy  cannot  be  considered  the  act  of  the 
grantor,  until  the  condition  be  complied  with.  Without  such 
compliance,  there  is  no  assent  to  the  deUyery.  To  obtain  the 
deed  or  scroll  from  the  depositary  without  such  compliance  is 
as  much  against  the  assent  of  the  grantor  as  it  would  be  to 
take  it  from  the  desk  or  drawer  where  the  grantor  had  de- 
posited it,  without  his  knowledge  or  consent.  It  would  seem, 
therefore,  that  there  is  a  great  and  fundamental  distinction 
between  the  case  where,  by  fraudulent  representations,  a  per- 
son is  induced  to  execute  and  deliyer  a  deed,  and  one  where  the 
deed  or  scroll  is  obtained  from  a  depositaiy  without  the  knowl- 
edge or  consent  of  the  depositor,  or  compliance  with  the  con- 
ditions on  which  the  delivery  depends. 

It  would  seem  that  where  a  deed  deposited  as  an  escrow  is 
obtained  without  performance  of  the  conditions  by  operating 
upon  the  fears  or  credulity  of  the  depositaiy,  or  by  fraudulent 
collusion  with  him,  or  by  other  undue  means,  it  bears  a  closer 
analogy  in  principle  to  the  case  of  a  f oiged  or  stolen  deed  than 
it  does  to  that  of  a  fraud  practiced  directly  upon  the  grantor, 
by  means  of  which  he  is  induced  to  deliver  it.  In  the  latter 
case  the  legal  title  passes,  and  a  subsequent  bona  fide  purchaser 
is  protected.  In  the  former,  no  title  passes  whatever,  and  a 
subsequent  purchaser  is  not  protected.  In  the  one  class  of  oases 
there  is  the  voluntaiy  assent  of  the  grantor;  in  the  other,  there 
is  no  assent  at  all. 

If  this  reasoning  be  correct,  the  better  opinion  would  seem  to 
be  that  the  fraudulent  procurement  of  a  deed  deposited  as  an 
escrow,  from  the  depositary  by  the  grantee  named  in  the  deed, 
would  not  operate  to  pass  the  title,  and  that  a  subsequent  pur- 
chaser for  a  valuable  consideration  without  notice  would  derive 
no  title,  and  would  not  be  protected. 

But  it  is  contended  by  the  counsel  for  the  complainant  that 
the  defendant  Swift  does  not  show  himself,  by  his  answer,  to  be 
a  bona  fide  purchaser.  If  this  be  so,  we  are  relieved  from  the 
necessity  of  deciding  directly  the  other  question.  The  answer 
of  Swift  alleges  ''  that  he  paid  to  Agnes,  without  baud,  a  good 
and  valuable  consideration,  according  to  a  contract  then  made 
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between  them,  and  took  from  Agnes  and  his  wife  a  oon^i^noe 
in  the  usual  form  of  a  warranty  deed/'  etc.  The  answer  no- 
where alleges  what  the  considetation  was,  how  much,  if  any- 
thing, was  paid,  or  when  paid^  though  it  does  state,  upon  infor* 
mation  and  belief,  that  from  June,  1851,  "  the  complainant  was 
noTer  heard  to  set  up  his  claims  until  after  said  Swift  had 
obtained  and  recorded  his  deed,  and  paid  the  consideration,  all 
of  which  occurred  on  or  about  the  eighth  day  of  October,  ▲.  ]>. 
1861." 

To  entitle  a  party  to  the  protection  which  a  court  of  equity 
extends  to  a  subsequent  bona  fide  purchaser,  he  must  make  a  full 
statement  of  all  the  facts  and  circumstances  of  his  case,  so  that 
the  court  may  be  able  to  do  perfect  equity  between  the  parties. 
It  is  not  sufficient  to  allege  that  he  has  purchased  for  a  Taloable 
consideration  without  notice,  but  the  consideration  must  haye 
been  actually  paid  before  notice.  And  if  a  part  of  the  consid- 
eration only  has  been  paid  before  notice,  he  will  be  protected 
only  pro  tanto.  Hence  it  is  necessaiy  that  the  actual  considera- 
tion be  stated,  and  the  amount  actually  paid.  The  mere  ayer- 
ment  that  he  is  a  purchaser  for  a  yaluable  consideration,  and 
that  the  consideration  is  paid,  is  not  sufficient,  and  no  instance, 
it  is  belieyed,  can  be  found  where  such  a  statement  in  an  an* 
swer  has  been  held  sufficient:  Story's  Eq.  PI.,  sees.  64  et  seq., 
and  cases  there  cited;  White  &  Tndor's  Eq.  Cas.  77;  Story's  Eq. 
PL,  sees.  28,  806,  852  et  seq. 

But  it  is  contended  by  the  counsel  for  the  defendant  8wift» 
that  even  if  his  answer  is  not  sufficient  in  this  respect  mentioned, 
^'it  was  too  late  to  take  adyantage  of  an  exception  on  that 
ground  at  the  hearing  on  bill,  answer,  replication,  and  testimony 
filed;  that  the  point  should  haye  been  raised  before  issue  joined; 
the  answer  of  Swift,  claiming  to  be  an  innocent  purchaser,  etc., 
is  in  the  nature  of  a  plea  in  bar  (under  rule  84  of  the  circuit 
eourt  in  equity),  and  the  complainant,  by  filing  his  replication 
thereto,  has  admitted  it  to  be  good,  eyen  though  it  be  on  its 
face  irregular  in  form  or  defectiye  in  substance;"  and  he  cites 
Mitf .  Oh.  PI.  802,  308. 

This  point  has  been  carefully  considered,  and  on  reference  to 

the  authority  cited  from  Mitford,  it  seems  to  sustain  the  text, 

though  the  reasons  for  it  are  not  so  apparent,  and  none  are  at* 

tempted  to  be  offered.    The  rule  there  laid  down  is,  that  where  a 

defense  is  interposed  by  a  plea,  and  the  plaintiff  takes  issue  upon  it 

instead  of  setting  it  down  for  hearing,  and  the  defendant  proyes 

the  sulfations  of  the  plea,  the  bill  must  be  dismissed,  howeyer 
▲m.  dbo.  you  Lxy— u 
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defeotiye  the  plea  may  be  either  in  form  or  substance.  ThiC 
doctrine^  however,  even  if  true,  applies  only  to  a  plea.  It  does 
not  apply  to  an  answer.  The  defendant  must  stand  by  his 
answer,  and  though  replication  be  put  in,  the  defendant  can 
claim  no  more  than  he  has  set  up  in  his  answer,  any  more  than 
the  plaintiff  can  be  allowed  to  depart  from  the  case  made  by  his 
bill.  If  the  answer  be  defective  in  substance,  the  replication 
does  not  make  it  better.  Some  facts  may  be  sufficiently  stated 
and  material,  so  as  to  render  it  necessary  to  take  issue  upon 
them,  while  others  may  be  immaterial  or  defectively  averred, 
and  require  no  denial.  It  is  true,  the  plaintiff  may  except  to 
such  part  of  the  answer,  but  it  is  not  essential  that  he  should  do 
so  unless  he  desires  a  further  discovery.  Therefore,  even  if  the 
rule  in  regard  to  pleas  be  as  stated,  it  does  not  apply  in  general 
to  answers. 

But  it  is  contended  that  our  thirty-fourth  rule  in  equity  brings 
the  answer  in  this  case  under  the  rule  applicable  to  pleas,  cited 
from  Mitford,  as  before  quoted.  This  rule  is  as  follows: 
'^  The  rule  that  if  a  defendant  submits  to  answer  he  shall  answer 
fully  to  all  the  matters  of  the  bill,  shall  no  longer  apply  in  cases 
where  he  might,  by  plea,  protect  himself  from  such  answer  and 
discovery.  And  the  defendant  shall  be  entitled  in  all  cases,  by 
answer,  to  insist  upon  all  matters  of  defense  (not  being  matters 
of  abatement,  or  to  the  character  of  the  parties,  or  matters  of 
form)  in  bar  of,  or  to  the  merits  of,  the  bill,  of  which  he  may  be 
entitled  to  avail  himself  by  a  plea  in  bar;  and  in  such  answer 
he  shall  not  be  compellable  to  answer  any  other  matters  than  he 
would  be  compellable  to  answer  and  discovermpon  filing  a  plea 
in  bar,  and  an  answer  in  support  of  such  plea  touching  the  mat- 
ters set  forth  in  the  bill  to  avoid  or  repel  the  bar  or  defense. 
Thus,  for  example,  a  bona  Jide  purchaser,  for  a  valuable  con- 
sideration without  notice,  may  set  up  that  defense  by  way  of 
answer  instead  of  plea,  and  shall  be  entitied  to  the  same  pro- 
tection,  and  shall  not  be  compellable  to  make  any  further 
answer  or  discovery  of  his  titie  than  he  would  be  in  any  answer 
in  support  of  such  plea." 

We  do  not  think  that  this  rule  has  the  effect  which  is  claimed 
for  it.  Undoubtedly  the  defendant  Swift  might  have  interposed 
his  defense  by  way  of  plea,  and  then  the  practice  would  have 
been  comformable  to  the  rule  in  such  cases,  and  he  would  not 
have  been  compelled  to  answer  other  parts  of  the  bill  further 
than  would  be  necessary  in  support  of  his  plea.  But  he  chose 
to  answer,  and  under  the  old  rule,  having  submitted  to  answet 
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at  all,  he  would  be  comi)elled  to  answer  all  the  parts  of  the  hilly 
and  had  he  failed  to  do  so,  his  answer  would  be  subject  to  ex- 
ception. Now,  this  thirty-fourth  rule  protects  him  from  liabil- 
ity to  such  exception,  and  he  is  not  compelled  to  make  any 
further  discovery  than  he  would  have  been  had  he  pleaded. 
But  if  he  adopts  the  mode  suggested  by  this  rule,  and  answers^ 
though  he  may  not  be  compelled  to  answer  fully,  yet  he  must 
answer  sufficiently,  as  far  as  he  goes,  and  the  answer,  as  far  as 
it  goes,  must  be  judged  by  the  same  rule  as  in  other  oases. 
Though  the  taking  issue  upon  a  plea  may  be  an  acknowledgment 
that  it  is  good,  it  is  not  so  with  an  answer.  A  plea  may  be  set 
down  for  hearing  on  objection  to  its  sufficiency  as  a  defense, 
but  exceptions  are  not  taken  to  an  answer  unless  the  complain-* 
ant  requires  a  more  full  discoveiy  by  probing  still  further  the 
conscience  of  the  defendant.  We  think,  therefore,  that  the 
protection  afforded  by  the  thirty-fourth  rule  aforesaid  extends 
only  to  the  consequences  which,  under  the  old  rule,  would  en- 
sue had  the  defendant  failed  to  answer  all  the  parts  of  the  bill, 
but  that  the  principles  of  adjudication  upon  a  cause  heard  upon 
bill,  answer,  replication,  and  proofs  are  in  no  wise  changed. 
The  answer  under  this  rule  is  an  answer  still,  and  not  a  plea, 
and  must  be  adjudicated  upon  as  such.  Very  many  iUustiationa 
might  be  given  to  show  the  correctness  of  this  interpretation 
put  upon  this  rule,  but  it  seems  so  obvious  that  it  is  hardly 
necessary  to  refer  to  them.  To  give  to  the  rule  the  operation 
and  effect  here  claimed  for  it  would  be  to  unsettle  all  the  estab- 
lished rules  of  practice,  and  instead  of  making  it  what  it  was 
designed  to  be,  a  relief  and  protection  to  the  defendant,  it 
would  become  a  snare  to  entrap  the  unwary  complainant.  Such 
coald  never  have  been  the  design  of  the  rule,  nor  is  such  its 
effect,  properly  construed  and  applied. 

Again:  it  is  said  that  the  plaintiff,  though  otherwise  entitled 
to  relief,  has  lost  all  right  or  claim  thereto  by  his  own  laches. 
The  deed  or  escrow  was  delivered  by  Zettler  to  Agnes  and 
recorded  the  eighteenth  day  of  August,  1851,  and  the  bill  was 
filed  in  April,  1852.  We  do  not  think  there  was  unreasonable 
delay  on  the  part  of  the  plaintiff,  or  that  he  can,  under  the  cir- 
cumstances, be  justly  chargeable  with  laches. 

What  we  have  said  in  relation  to  the  rights  and  equities  of 
Swift  renders  it  unnecessary  to  discuss  the  case  of  Agnes.  We 
think  the  decree  of  the  court  below  is  erroneous,  and  should  be 
reversed.  We  are  also  of  the  opinion  that  the  answer  of  Swift 
fails  to  place  him  in  the  condition  of  a  bona  Jide  purchaser 
without  notice,  and  that  the  complainant  is  entitled  to  relief. 
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The  decree  of  the  court  below  most  be  reyersed,  and  the 
cause  remanded  for  farther  proceedings  in  accordance  with  this 
opinion. 

Dbpositabt  of  Escrow  is  Aobnt  of  Both  Graktob  and  Gbahtkb:  Wdl» 
horn  T.  Weaoer,  63  Am.  Dec  235,  and  note. 

DsKD  DxuvsaxD  bt  Okb  with  Whom  It  had  bbsn  Left  nr  Escrow, 
before  the  performance  of  the  condition  on  which  the  delivery  was  aathor- 
ized,  is  not  void  in  the  hands  of  an  innocent  purchaser:  Blight  v.  Schenck,  51 
Am.  Dec.  478.  While  the  ooart  in  the  principal  case  did  not  decide  to  the 
contrary,  they  strongly  intimated  that,  had  they  been  called  upon  to  decide 
tiiat  point,  they  would  have  done  so.  A  case  similar  to  the  principal  case 
upon  this  point  is  Stanley  ▼.  Valentine,  79  111.  548. 

Dklivxbt  in  Esgbow. — ^Upon  this  point,  see  Perry  t.  Pattereon,  42  Am. 
Dec.  424;  SJdHey  ▼.  ^yref,  45  Id.  546;  WarraU  v.  Aftmn,  55  Id.  330,  and  the 
notes  to  these  cases. 

Whebx  Dbvxnsb  of  **  Bona  Fids  Pitbchassr  without  Nonos"  is  Rs- 
LiXD  UPON,  notice  must  be  denied  fully  and  positively,  though  it  be  not  ohaiged 
in  the  bill;  and  if  the  facts  be  charged  from  which  such  notice  may  be  in* 
ferredy  such  facts  must  be  denied  also:  Johnson  v.  Touimin,  52  Am.  Deo.  212. 
Purchasers  without  notice  are  not  entitled  to  protection  further  than  as  they 
have  actually  paid  the  consideration:  Hqffman  ▼.  Stroheeher,  32  Id.  740l 
Two  strong  osaes  upon  this  point  are  OdeU  v.  Cfray,  55  Id.  147,  and  Bueh  ▼• 
Buehf  51  Id.  675;  see  the  notes  to  these  cases. 

Thb  principal  gasb  came  again  before  the  supreme  court,  and  is  reported 
fai  6  Wis.  453.  The  court  there  said  that  the  only  difference  between  the  case 
then  and  when  it  was  before  them  previously  was  that  Swift  appeared  in  the 
■ubseqnent  case  in  the  attitude  of  a  bona  Jlde  purchaser  for  a  valuable  oon- 
■ideration.  They  were  thus  called  upon  to  decide  what  they  evaded  in  the 
former  case,  to  wit,  whether  such  a  purchaser  from  a  grantee  in  a  deed  deliv- 
ered in  escrow,  who  fraudulently  procured  its  delivery  to  him,  can  hold  the 
hmd  as  against  the  grantor  in  the  escrow;  and  they  had  decided,  as  they  had 
intimated  at  first,  that  he  could  not.  It  is  cited  to  the  same  point  in  Fisher 
r.  BeeMth,  30  Wis.  57;  Walker  v.  Ebert,  29  Id.  108.  It  is  cited  bkBroeer. 
Wileyt  6  Wis.  485,  to  the  point  that  the  consideration  must  bo  actually  paid 
hy  coo  who  obums  the  benefit  of  the  defense  of  bona  JUU  purchaser,  ato. 
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[4  WnooNsn,  486,] 
BiPABIAN   OWNSR    WR08B    LaNDS    ARB    BOUNDED    BT  NaTIOABIA    StBBAM 

above  the  ebb  and  flow  of  the  tide  has  an  absolute  right  to  use  the  land 
covered  by  said  stream  to  the  center  of  the  thread  thereof,  subject  to 
the  right  of  the  public  to  use  the  stream  as  a  public  highway  for  the 
passage  of  vessels  employed  in  its  navigation. 
Common  Council  of  Citt  has  No  Power  to  Establish  "Dock  Lins" 
bbyond  Which  No  Riparian  Owmkr  upon  a  navigable  stream  might 
ooostruct  a  wharf.    Such  owner,  owning  the  land  to  the  center  of  tha 
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stream,  subject  to  the  public  easement  for  naTigation,  hat  a  right  to  oon- 
struct  his  whatf  as  he  pleases,  so  that  it  does  not  interfere  with  such 
easement.  To  restrict  his  right  to  build  a  dook  beyond  snoh  lino  would 
be  taking  private  property  without  making  just  compensation. 

The  opinion  states  the  facts. 
J.  Stark,  for  the  complainant. 
Peier  Yaies,  for  the  defendant. 

By  Court,  Whtton,  C.  J.  Since  this  case  was  before  tliis 
court  on  a  former  occasion,  see  2  Wis.  384,  the  bill  of  com- 
plaint has  been  amended,  but  the  amendment  does  not  appear 
to  make  a  new  statement  of  the  allegations  contained  in  the  bill 
necessaxy. 

The  answer  of  the  defendant  admits  the  building  of  the  dock 
or  wharf  by  the  complainant  at  the  place  mentioned  in  the  bill, 
and  that  the  complainant  caused  the  bed  or  channel  of  the  riyer 
in  front  of  the  lots  to  be  dredged  out,  but  denies  that  bj  this 
means  the  said  lots  were  made  accessible  to  vessels  of  the  largest 
dass  navigating  the  river. 

The  answer  admits  the  fact  of  the  establishment  of  the  dock 
line  by  the  common  council  of  the  city  of  Milwaukee,  at  tha 
place  mentioned  in  the  bill,  but  states  many  facts  for  the  pur-^ 
pose  of  showing  that  the  said  line  was  not  legally  established^- 
and  denies  that  the  common  council  had  the  power  to  establishi 
the  line  at  the  place  mentioned  in  the  bill,  without  the  consent 
of  the  defendant,  for  the  reason  that  it  is  one  hundred  feet  back 
from  the  navigable  bed  or  channel  of  the  river,  thus  preventing 
the  defendant  from  occupying  his  land  between  that  line  and 
the  river.  This  land,  the  defendant  contends,  is  his  private 
property,  and  could  not  be  taken  from  him  by  the  corporate 
authority  of  the  dty  of  Milwaukee,  under  our  constitution,  evea 
for  a  public  use,  unless  the  necessity  for  the  taking  was  first 
established  by  the  verdict  of  a  jury. 

The  answer  admits  that  the  defendant  drove  piles  in  front  of, 
his  own  lots,  but  denies  that  any  were  driven  in  front  of  those' 
belonging  to  the  complainant.     The  answer  contains  many  other 
matters,  but  we  do  not  deem  it  essential  to  notice  them. 

At  the  hearing  a  great  deal  of  testimony  was  used,  which,  aa 
it  depended  to  a  great  extent  upon  the  opinions  of  the  witnesses 
in  regard  to  the  effect  that  the  wharf  or  dock  which  the  defend- 
ant was  constructing  would  have  upon  the  flow  of  the  waters  of 
the  river  and  the  deposits  of  eiuH^h,  was  very  conflicting.  It 
appears  by  a  map  which  was  i^^  evidence  that  the  lots  belonging 
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to  the  complainant  are  situated  on  the  Milwaukee  riTer,  a  short 
distance  below  the  place  where  the  Menomonee  river  unites  with 
that  stream,  and  that  the  lots  of  the  defendant  are  upon  the 
Menomonee  and  Milwaukee  rivers,  extending  a  considerable 
distance  along  the  former  stream,  to  a  point  opposite  the  plaoe 
where  it  join?  the  latter  river,  and  from  that  point  a  short  dis- 
tance down  that  stream.  The  piles  driven  bj  the  defendant  are 
in  both  streams,  extending  from  a  point  opposite  the  plaoe  of 
confluence  up  the  Menomonee  river,  and  down  the  Milwaukee 
river,  but  do  not  extend  beyond  his  lots.  It  further  appears 
that,  owing  to  the  formation  of  the  bank  of  the  river  at  the  place 
vhere  the  complainants  lots  are  situated,  some  of  them  front  the 
stream  at  the  place  of  confluence,  although  situated  at  some  dis- 
tance below  it,  and  others  front  the  stream  as  it  flows  past  them. 
It  further  appears  that  the  dock  or  wharf  of  the  complainant 
Jias  two  fronts,  correspondiug  to  the  position  of  the  lots. 

Shis  court  has  decided  that  riparian  owners  who  are  bounded 
^n  a  stream  above  the  ebb  and  flow  of  the  tide  own  the  land  to 
the  center  or  thread  of  the  stream,  and  that  where  the  stream 
is  navigable  the  land  covered  by  it  is  subject  to  the  right  of  the 
public  to  use  the  stream  as  a  public  highway  for  the  passage  of 
vessels  employed  in  its  navigation;  but  that  for  all  other  pur- 
poses the  right  of  the  riparian  owner  to  the  use  of  the  land 
covered  by  the  water  is  perfect:  Jones  v.  PeUibone,  2  Wis.  808. 
This  principle  is  too  well  settled  by  the  authorities  to  be  dis- 
puted. It  follows  that  both  the  complainant  and  defendant,  as 
fiuoh  owners,  have  the  right  to  use  their  land  which  is  covered 
by  the  water  of  the  river  in  any  way  compatible  with  the  use 
of  the  stream  for  the  purposes  of  navigation;  but  this  they  can- 
not interrupt.  They  may  therefore  construct  docks  or  landing- 
places  for  goods  or  passengers,  taking  care  that  vessels  employed 
in  navigating  the  stream  are  not  impeded  in  their  passage,  nor 
prevented  from  the  use  of  all  parts  of  the  stream  which  are 
jiavigable.  It  is  apparent  that  both  the  complainant  and  the 
<Lefendant  have  equal  rights;  that  is,  equal  in  proportion  to  the 
quantity  of  land  which  they  severally  own  along  the  margin  or 
bank  of  the  river,  and  that  neither  of  them  can  so  use  his  land 
as  to  impair  the  right  of  the  other.  If  the  complainant  chooses 
•to  excavate  a  basin  on  his  own  land  within  which  vessels  can  lit 
and  discharge  and  receive  their  cargoes^  we  think  he  has  ah  un- 
•doubted  right  to  do  so^  provided  the  navigation  of  the  river  is 
not  thereby  impaired;  but  he  cannot,  by  adopting  this  mode  of 
improving  his  property,  impair  the  right  of  other  riparian  own- 
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«ra  to  the  use  of  Uieir  property,  or  impose  additional  duties  or 
burdens  upon  them. 

By  applying  the  principle  here  stated  to  the  facts  of  this  case, 
^hich  are  established  beyond  dispute,  we  think  it  certain  that 
the  rights  of  the  complainant,  as  a  riparian  owner,  will  not  be 
impaired  by  the  improvements  which  the  defendant  has  com- 
menced. It  is  stated  in  the  bill  that  the  defendant  was  engaged 
in  driving  piles  and  putting  other  obstructions  in  the  river  in 
front  of  complainant's  lots  and  dock,  whereby  the  channel  of  the 
xiver  was  greatly  straightened  and  obstructed.  When  the  case 
was  before  us  on  a  former  occasion,  these  facts  were  admitted 
by  the  demurrer  to  the  bill  which  the  defendant  had  put  in. 
We  were  then  of  opinion  that  the  facts  stated  in  the  bill  showed 
that  the  rights  of  the  complainant,  as  a  riparian  owner,  would 
be  most  injuriously  affected  by  the  obstructions  which  the  de- 
fendant was  placing  in  the  stream,  and  if  the  testimony  showed 
such  a  state  of  facts,  our  opinion  would  be  unchanged.  But 
the  testimony  shows  that  the  piles,  etc.,  which  the  defendant  is 
placing  in  the  river,  are  not  in  front  of  complainant's  lots  in  any 
just  sense  of  that  term,  but  that  they  are  in  front  of  the  defend- 
ant's own  lots.  It  is  true  that  the  basin  which  the  complainant 
has  excavated  has  two  fronts,  one  of  which  is  towards  the  river 
as  it  flows  by  the  lots,  and  the  other  faces  the  descending 
stream.  But  the  obstructions  which  the  defendant  placed  in 
the  river  can  be  said  to  be  in  front  of  the  complainant's  dock 
only  because  they  are  above  it.  This  does  not  sustain  the  alle- 
gations contained  in  the  bill. 

It  is  to  be  borne  in  mind  that  both  the  complainant  and  the 
defendant  have  equal  rights  in  respect  to  their  land  upon  the 
river,  and  that  neither  can  impair  the  rights  of  the  other.  The 
fact  being  established  that  the  piles  and  other  materials  which 
the  defendant  has  placed  in  the  river  are  not  in  front  of  the 
complainant's  dock  in  any  just  sense  of  that  term,  and  do  not, 
by  their  mere  positions,  cause  any  injury  to  the  complainant,  it 
remains  to  be  seen  whether  the  testimony  establishes  the  fact 
that  any  injury  will  result  to  him  by  the  effect  which  the  piles, 
etc.,  will  have  upon  the  flow  of  the  water  and  the  deposits  of 
earth  or  otherwise.  In  considering  the  testimony  with  reference 
to  this  fact,  we  do  not  intend  to  admit  that  a  riparian  owner 
<:an,  by  adopting  a  peculiar  mode  of  constructing  his  dock,  com- 
pel other  riparian  owners  to  adopt  the  same  mode,  or  prevent 
them  from  adopting  the  ordinary  mode,  of  construction.  The 
'Complainant,  it  appears,  instead  of  constructiDg  his  dock  along 
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the  maigin  of  the  river  on  the  line  where  the  water  becomes  of 
sufficient  depth  to  permit  vessels  to  navigate  it,  has  built  hi» 
dock  in  a  place  where  excavation  of  the  earth  was  necessary  in 
order  to  permit  vessels  to  approach  it;  in  fact,  constructing  a 
basin  with  two  fronts,  one  of  which  is  towards  the  river  as  ii 
flows  by  the  lots,  and  the  other  towards  the  descending  stream. 
We  do  not  intend  to  decide  whether,  in  such  a  case,  if  other 
riparian  proprietors  should  construct  docks  on  the  line  where 
the  water  becomes  of  sufficient  depth  to  permit  the  approach  of 
vessels,  and  the  docks  thus  constructed  should  cause  a  deposit 
of  earth  in  front  of  the  dock  of  the  complainant  in  such  a  man* 
ner  as  to  prevent  vessels  from  approaching  it,  the  latter  could 
justly  complain.  Upon  this  subject  we  shall  give  no  opinion, 
because  we  do  not  think  the  testimony  shows  that  such  will  be 
the  effect  of  the  dock  which  the  defendant  is  constructing.  The 
testimony  upon  this  subject,  as  we  have  before  stated,  is  very 
conflicting,  and  by  no  means  sufficient  to  warrant  the  interfer- 
ence of  a  court  of  chanceiy  to  prevent  the  defendant  from  pro- 
ceeding with  the  construction  of  this  dock.  The  principle  which 
governs  courts  of  equity  in  regard  to  cases  of  this  nature  was 
thus  stated  in  the  opinion  of  this  court  when  this  case  was  before 
us  at  a  former  term:  "In  cases  of  this  nature,  where  the  acts 
which  create  the  public  nuisance  cause  also  private  and  special 
injuiy  to  the  plaintiff,  an  action  at  law  will  lie;  and  where  the 
complainant  in  a  bill  in  equity  shows  that  acts  are  about  to  be 
committed  which  will  inevitably  produce  the  same  result,  the 
court  will  interfere  by  injunction  to  prevent  the  threatened  in- 
jury, if  it  is  of  such  a  nature  as  to  justify  the  issuing  of  the 
injunction:"  See  2  Wis.  884.  This  we  suppose  to  be  a  correct 
statement  of  the  law  applicable  to  cases  of  this  description,  and 
the  testimony  by  no  means  makes  out  such  a  case  on  the  part  of 
the  complainant. 

The  conclusion  at  which  we  have  arrived  in  regard  to  the 
effect  of  the  testimony  is  decisive  of  the  case,  because,  however 
illegal  the  conduct  of  the  defendant  may  be,  the  complainant 
cannot  obtain  relief  from  a  court  of  equity  without  he  shows 
that  he  shall  suffer  special  injuiy  unless  such  relief  is  granted. 

But  another  matter  was  argued  by  the  counsel  for  the  parties, 
and  we  have  concluded  to  express  our  opinion  in  regard  to  it. 
And  that  is,  the  effect  of  the  establishment  of  the  dock  line  (as 
it  is  called)  by  the  common  council  of  the  city  of  Milwaukee. 
The  complainant  in  his  bill  alleges  that  such  a  line  was  estab- 
lished by  the  common  council,  that  his  dock  is  built  on  the 
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line  thus  established,  but  that  the  dock  which  the  defendant  is 
construciing  extends  into  the  channel  of  the  river  more  than 
fifty  feet  beyond  the  said  line. 

The  authority  to  establish  the  dock  line  is  by  the  com^- 
plainant  supposed  to  be  conferred  upon  the  common  council  by 
the  legislature.  Assuming  that  the  complainant  is  correct  in 
the  construction  which  he  has  given  to  the  act  of  the  legislature 
which  he  contends  confers  the  same,  it  may  be  well  to  consider 
the  authority  of  the  legislature  in  relation  to  the  subject.  By 
our  constitution  it  is  provided  that  the  property  of  no  person 
shall  be  taken  for  public  use  without  just  compensation  there- 
for: €3onst.  Wis.,  arts.  1,  5,  13.  We  have  before  stated  that  a 
riparian  proprietor  bounded  by  a  stream  above  the  ebb  and 
flow  of  the  tide,  but  navigable  in  part,  owns  the  land  to  the 
center  or  thread  of  the  stream,  and  that  the  public  have  the 
right  to  use  the  stream  for  the  purposes  of  navigation,  but  that 
in  all  other  respects  his  right  to  the  soil  is  perfect. 

It  seems  from  this  statement  of  the  law  applicable  to  cases  of 
this  nature  that  the  legislature  has  no  authority  under  our  con- 
stitution to  take  land  thus  situated  for  public  use  without 
making  '*just  compensation  therefor."  If  land  bounded  by  a 
stream  is  the  property  of  the  riparian  owner,  it  can  no  more  be 
taken  and  appropriated  by  the  public  to  its  own  use  without 
compensation  than  any  other  property. 

Gould  the  legislature  grant  authority  to  the  common  council 
of  Milwaukee  to  establish  a  dock  line,  so  as  to  prevent  a 
riparian  owner  from  constructing  a  dock  on  his  own  land,  at  a 
place  where  .it  would  not  interfere  with  the  navigation  of  the 
river,  without  making  compensation  for  the  property  which 
which  might  thus  be  taken?  Suppose  the  line  should  be  estab- 
lished at  a  distance  from  the  navigable  part  of  the  river,  and  the 
land  between  the  line  and  the  navigable  part  of  the  river 
should  be  rendered  worthless  by  the  establishment  of  the  line  at 
the  place  fixed  by  the  common  council,  would  not  the  property 
of  the  riparian  owner  in  such  a  case  be  taken  in  the  just  sense 
of  the  term?  We  are  inclined  to  think  that  it  would,  and 
that  in  such  cases  it  would  be  necessary  to  make  compensation 
to  the  owner  for  the  property  which  would  thus  be  rendered 
valueless  by  this  act  of  the  common  council. 

In  the  opinion  which  we  have  given  we  do  not,  of  course, 
intend  to  deny  the  authority  of  the  legislature  to  grant  power  to 
the  common  council  to  prevent  the  erection  of  nuisances,  or  to 
prohibit  the  carrying  on  of  noxious  or  offensive  trades  within 
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the  limits  of  the  city,  or  in  partioahir  places  within  the  city, 
this  depends  entirely  upon  another  principle. 

For  the  reasons  above  given,  the  decree  in  this  case  must  be 
reversed. 


Grantxb  Takss  to  Middle  Link  or  Stbxam  abovs  Tidk-watbb:  LmcB 
VarUy,  35  Am.  Deo.  037;  Middleion  v.  PrUehard,  38  Id.  112;  where  the  lines 
of  a  grant  of  land  from  the  state  indade  a  navigable  river,  the  soil  covered 
by  the  river  paaaes  with  the  grant,  subject  to  the  pablic  easement  of  fishery 
and  navigation:  Brawn  v.  Kennedy,  9  Id.  503. 

This  Qusstion  is  Disoctssbd  at  Lsnotk  in  Notb  to  Arnold  v.  Mundf, 
10  Am.  Dec.  386,  where  the  principal  case  is  cited;  see  also  note  to  Barker  v. 
Bate*,  23  Id.  682.  The  principal  case  is  cited  to  the  point  that  porchasen  of 
land  lying  upon  the  banks  of  a  stream  above  the  ebb  and  flow  of  the  tide, 
when  bounded  by  the  stream,  are  presumed  to  run  to  the  center  of  such  stream, 
in  Mariner  v.  SchuUe,  13  Wis.  692-705;  Arnold  v.  Elmore,  16  Id.  514;  Olmm 
V.  Merrill,  42  Id.  210 ;  Delaplane  v.  The  C,  A  N.  W.  B^y  Co.,  Id.  225; 
Diedrich  v.  The  N.  W.  IT,  R*y  Co.,  42  Id.  264;  Lawtnn  v.  Mowry,  52  Id.  235. 
It  is  also  referred  to  upon  the  question  of  the  legislative  right  to  estaUiah  a 
dock  line  therein  decided,  but  held  to  be  not  in  point  in  TeUee  v.  Judd,  IS 
Wis.  118-130. 


Brown  v.  Pratt. 

[i  Wnoomnr,  618.] 

To  Constitute  Valid  Lsvt  upon  Prope&tt,  SHVBirr  must  bs  withot 
View  of  the  property,  and  have  it  under  his  control. 

Levt  upon  Lot  or  Loos,  Some  or  Them  Scattered  alono  Stkbam  in 
detached  parcels  for  a  mile  and  a  half,  and  the  remainder  in  a  mill-pond, 
where  some  of  them  were  under  the  ice  which  covered  the  same,  and 
could  not  be  seen,  is  invalid  as  to  such  of  the  logs  as  were  out  of  the  sight 
and  control  of  the  sheriflf. 

Ih  Action  or  Tboveb  bt  Pubchaseb  or  Lot  or  Loos  under  Execution, 
Which  had  been  Validly  levied  upon  some  of  them  and  invalidly 
upon  the  remainder,  it  is  necessary  for  the  plaintiff  to  show  that  he  is 
entitled  to  the  possession  of  the  particular  property  which  is  the  sabjeot 
of  the  suit,  or  of  some  part  of  it,  which  he  can  identify,  or  he  cannot 
recover. 

Tms  was  an  action  of  trover  against  the  d^endants  in  error, 
by  the  plaintiff  in  error,  for  converting  a  number  of  plaintiff's 
saw-logs  to  their  own  use.  The  opinion  states  the  neoesaary 
facts. 

KnowlUm  and  Knapp,  for  the  plaintiff  in  error. 

D.  J,  Pulling,  for  the  defendant  in  error. 

By  Court,  Whtton,  0.  J.  We  think  that  the  nonsuit  was  right, 
and  that  the  judgment  of  the  court  below  must  be  affirmed. 
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The  plaintiff  was  obliged  to  show  title  to  the  logs,  and  this 
he  sought  to  do  only  by  means  of  the  sale  on  the  execution.  In 
this  we  are  of  opinion  he  failed,  as  the  facts  fail  to  show  that 
any  sufficient  leyy  was  made  upon  them. 

In  order  to  constitute  a  valid  leyy,  the  sheriff  must  be  within 
yiew  of  the  property,  and  have  it  under  his  control:  Bay  y.  JSar- 
court,  19  Wend.  496;  Van  Wyck  y.  Fine,  2  Hill  (N.  Y.),  666. 

The  facts  in  this  case  show  that  the  logs  were  not  all  in  yiew 
of  the  officer,  and  that  some  of  them  were  under  the  ice  with 
which  the  mill-pond  was  covered.  Many  of  them  were  in  such 
a  situation  that  they  could  not  be  identified,  nor  even  counted. 

It  is  probable  that  a  valid  levy  was  made  on  some  of  the  logs, 
but  as  they  were  not  together,  but  were  "  scattered  along"  tixe 
stream  in  detached  parcels  for  a  mile  and  a  half,  a  valid  levy 
upon  those  which  the  sheriff  saw  and  had  in  his  power  would 
not  affect  those  which  were  not  thus  situated.  Admitting  that 
the  sheriff  made  a  valid  levy  upon  some  of  the  logs  which  he 
dold  to  the  plaintiff  on  the  execution,  still  the  plaintiff's  proof 
was  defective  for  the  reason  that  it  did  not  show  that  any  of 
them  which  were  the  subject  of  this  suit  were  thus  levied  upon. 
The  jury,  if  the  case  had  been  submitted  to  them,  could  not 
have  determined  from  the  testimony  that  any  particular  one  of 
the  logs  belonged  to  the  plaintiff.  In  actions  of  this  nature  it 
is  of  course  necessary  for  the  plaintiff  to  show  that  he  is  enti- 
tled to  the  possession  of  the  particular  property  which  is  the 
subject  of  the  ^it,  or  of  some  part  of  it  which  he  can  identify, 
or  he  cannot  recover.  Again:  it  appears  from  the  testimony 
that  a  suit  was  brought  by  the  plaintiff  before  a  justice  of  the 
peace  against  two  of  the  defendants  for  the  conversion  by  them 
of  a  part  of  the  logs  which  were  sold  by  the  sheriff  to  the  plaint- 
iff, and  that  the  action  resulted  in  a  judgment  in  favor  of  the 
plaintiff..  The  logs  which  were  the  subject  of  that  suit  may 
have  been  those  upon  which  a  valid  levy  was  made  by  the  sher- 
iff. If  so,  then  the  plaintiff's  title  to  those  would  be  good, 
while  as  to  the  remainder  it  would  be  worthless. 

The  only  point  in  the  case  which  creates  any  difficulty  arises 
upon  the  proof  which  was  introduced  at  the  trial  to  show  that 
the  question  as  to  the  ownership  of  the  logs  had  been  determined 
in  a  previous  suit  between  the  present  plaintiff  and  two  of  the 
defendants.  It  is  insisted  by  the  plaintiff  in  error  that  the 
proceedings  before  D.  K.  Noyes,  a  justice  of  the  peace,  which 
were  proved  at  the  trial,  show  conclusively  that  the  logs  in 
question  are  the  property  of  the  plaintiff.    The  action  which 
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was  tried  before  the  justioe  was  an  action  of  trover  for  some  of 
the  logs  which  were  sold  bj  the  sheriff  on  the  execntiony  and 
was  brought  by  the  present  plaintiff  against  two  of  the  present 
defendants,  yiz.,  Philarmon  Pratt  and  Oharles  L.  Wood.  The 
suit  resulted  in  a  judgment  in  favor  of  the  plaintiff.  Without 
noticing  the  fact  that  one  of  the  defendants  in  the  present  suit 
was  not  a  party  to  the  former  one,  and  does  not  appear  in  the 
position  of  a  privy,  we  think  that  the  proceedings  before  the 
justice  do  not  preclude  the  defendants  from  contesting  the 
plaintiff's  title  to  the  property  in  this  action.  In  the  case  of 
Doty  V.  Brown,  4  N.  Y.  71  [53  Am.  Dec.  350],  the  court  of 
appeals  of  New  York  decided  that  when  the  question  of  fraud 
in  the  sale  of  property  had  been  decided  by  a  justice  of  the  peace 
the  decision  was  conclusive  as  to  all  the  property  included  in 
the  sale,  although  the  action  before  the  justice  was  brought  to 
determine  the  rights  of  the  parties  in  regard  to  a  portion  of  it 
only.  The  court  held  that,  as  the  justice  had  decided  that  the 
sale  of  the  property  was  fraudulent  and  void,  the  decision  was 
conclusive  as  to  the  property  included  in  the  sale. 

This  case  appears  to  have  gone  as  far  in  favor  of  the  doctrine 
contended  for  by  the  plaintiff  in  error  as  any  to  be  found  in  the 
books:  See  OvJtram  v.  Morewood,  3  East,  346;  Adarns  v.  Barnes, 
17  Mass.  368.  We  are  not  disposed  to  controvert  the  decision, 
but  we  do  not  think  that  the  case  before  us  &lls  within  the 
principle  decided  by  the  court.  Admitting  that  the  justice 
decided  that  the  plaintiff's  title  to  the  logs,  derived  from  the 
sale  on  the  execution,  was  valid,  there  is  nothing  in  the  testi- 
mony to  show  that  the  justice  decided  the  question  as  to  the 
ownership  of  the  logs  which  are  the  subject  of  this  suit.  We 
have  stated  that  probably  the  sheriff  made  a  valid  levy  upon  a 
portion  of  the  logs;  if  so,  the  title  of  the  plaintiff  may  be  per- 
fect as  to  a  part  of  them,  and  worthless  as  to  the  remainder.  It 
cannot  be  determined  from  the  testimony  what  particular  logs 
were  the  subject  of  controversy  before  the  justice,  and  for  that 
reason  we  cannot  decide  that  the  question  of  the  title  of  the 
plaintiff  to  the  property  has  been  judicially  determined. 

In  the  case  of  Doty  v.  Brown,  4  N.  Y.  71  [53  Am.  Dec.  350], 
the  entire  property  in  controversy  in  both  suits  was  the  subject 
of  the  sale,  and  that  having  been  determined  to  be  fraudulent 
and  void  by  a  court  of  competent  jurisdiction,  the  decision  was 
held  conclusive  as  to  the  entire  property.  But  in  this  case  we 
have  nothing  to  show  that  the  plaintiff's  title  to  the  property 
has  been  before  the  subject  of  controversy. 

Judgment  affirmed. 
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What  Nbcbssakt  to  CoNmroTS  Valid  Lett  itpon  Property:  Sea 
Prhteeton  Bank  v.  Cr<mer,  53  Am.  Dec.  254;  TVoviOo  v.  TUford,  31  Id.  4S4; 
Portw  r.  Parier,  68  Id.  95;  Weatherby  v.  Covington^  49  Id.  623;  /Toiina  r. 
^ry,  52  Id.  606.  In  the  ease  of  HUl  ▼.  HarrU,  50  Id.  542,  the  levy  was 
upon  three  thoiuumd  hrieka  in  a  kiln  among  a  lai^er  nnmber»  and  it  was  held 
a  valid  levy,  the  oourt  saying  that  it  was  not  necessary  to  separate  the  bricks 
levied  npon  before  a  sale.  So  in  the  case  of  Banhi  v.  Evans,  48  Id.  734,  it 
was  held  a  valid  levy  where  the  sheriff  went  to  a  cotton-gin  belonging  to  the 
debtor,  saw  a  quantity  of  cotton  which  he  was  told  amoanted  to  seventy-five 
bales,  and  was  also  informed  that  a  like  quantity  belonging  to  the  debtor 
was  at  another  place,  which  latter  cotton  he  did  not  see  at  all  In  Lis  return 
he  stated  that  he  had  levied  npon  one  hundred  and  fifty  bales.  These  two 
cases  seem  to  be  more  liberal  than  the  principal  case:  See  Freeman  on  Exe- 
cutions, sees.  200,  290,  where  the  principal  case  is  cited  and  its  doctrine 


CASES 


IN  THB 


SUPREME  COFRT 


OF 


ALABAMA. 


Doe  ex  dem.  Saltonstall  v.  Bilet  and  Dawson. 

[38  Alabama,  164.] 

JuBisDionoN  OF  Obphans*  CouBT  TO  Order  Salb  of  Intsstatb'b  Realty 
affirmatiyely  appears  in  a  collateral  proceeding  by  a  reoord  showing  an 
administrator's  petition  for  an  order  to  sell  such  realty,  alleging  as  a 
ground  therefor  deficiency  of  personal  assets  for  the  payment  of  debts, 
and  an  order  of  sale  by  the  court,  based  on  snch  petition. 

Obdkr  of  Salb  of  Intestate's  Realty,  by  Orphans'  Court,  and  Pbo- 
GBEDiNos  Had  thereunder,  where  the  record  shows  affirmatively  that 
the  court  had  jurisdiction  to  order  the  sale,  that  the  land  was  sold  under 
its  order,  that  the  court  duly  approved  the  sale,  and  that  a  deed  was 
executed  to  the  purchaser  in  accordance  therewith,  are  in  the  nature  of 
proceedings  in  rem;  and  though  they  may  abound  in  errors,  are  condu- 
sive  until  vacated,  and  cannot  be  collaterally  impeached. 

Rboitals  in  Decrees  of  Courts  of  Sfeclal  Limited  PowEBil  cannot 
Give  Jurisdiction;  but  where  the  jurisdiction  otherwise  appears,  as  in 
the  case  of  an  order  of  sale  of  an  intestate's  realty,  by  exhibition  of 
petitions  therefor  and  the  action  of  the  court  thereon,  the  decree  may  be 
looked  to  for  the  purpose  of  determining  whether  the  action  of  the  court 
was  predicated  upon  two  petitions,  separately  shown  in  the  record,  or 
whether  the  two  were  regarded  as  one  application,  and  one  as  amenda- 
tory of  the  other. 

Parol  Evidence  is  Admissible  to  Provb  Death  of  Sheriff,  who  was 
ex  officio  the  administrator  of  the  estate  of  a  decedent,  as  a  jurisdic- 
tional fact  upon  which  the  court  acted  in  appointing  a  subsequent  ad- 
ministrator, where  the  validity  of  a  sale  of  the  decedent's  realty,  on  the 
application  of  such  subsequent  administrator,  is  collaterally  impeached. 

Court  is  Presumed  Judicially  to  have  Known  of  Expiration  of  Tebm 
OF  Office  of  Sheriff,  its  executive  officer,  whether  by  limitation  or 
death,  and  in  the  appointment  of  another  officer  to  have  acted  on  iti 
Judicial  knowledge. 
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DXKD   BT   COMMISSIONEBIS,  TO   PURCHASER  AT    THEIR    SaLB,   UNDER   OrDKF 

or  Orphans'  Court,  is  admissible  ss  evidence  for  the  grantee  of  such 
purchaser,  io  a  suit  by  the  intestate's  heir  at  law,  if  it  embraces  any 
portion  of  the  land  so  sold,  thongh  the  description  contained  in  it  does 
not  correspond  to  the  description  of  the  land  sued  for,  and  a  general  ob- 
jection thereto  should  be  overruled. 

8aui  bt  Commissioners  under  Order  or  Orphans'  Court  is  not  inval- 
idated by  indefiniteness  and  discrepancy  in  the  description  of  the  land 
in  the  petition,  order  of  sale,  report  of  sale,  and  commissi(mers'  deed,  if 
it  appears  that  the  land  sold  and  conveyed  by  the  commissioners  was 
within  the  description  in  the  petition  and  order  of  sale,  and  in  such  ease 
parol  evidence  is  admissible  for  the  purpose  of  fixing  the  boundaries  of 
and  identifying  the  land  sold,  according  to  the  data  furnished  by  the 
deed. 

In  Fixnro  Boundaries  or  Land,  Streets,  when  well  deBned  and  design 
nated  by  natural  or  artificial  monuments,  will  govem  course  and  dis* 
tanoe;  but  where,  as  in  the  infancy  of  a  town,  the  streets  are  only 
undefined  portions  of  land  dedicated  to  public  use,  and  themselves  re- 
quiring to  be  located,  they  cannot  govern  in  fixing  boundaries  of  othet 
landsL 

Appellate  Court  will  not  Reverse  Judgment  por  Error  without 
Injury,  as  for  erroneous  chaiges  or  refusals  to  charge,  where  the  evi- 
dence in  the  bill  of  exceptions  clearly  shows  that  the  appellant  is  not 
entitled  to  judgment. 

EjEGTMEirr  to  recover  certain  lots.  The  property  is  described 
in  the  declaration  as  "  the  soath-east  section  of  square  No.  27, 
as  marked  on  the  plat  of  survey,  beginning  at  the  north-west 
intersection  of  Franklin  and  Dauphin  streets,  thence  running 
along  the  north  side  of  said  Dauphin  street  two  hundred  and 
twenty  feet  to  the  north-east  intersection  of  Dauphin  and  Ham- 
ilton streets,  and  extending  back  northwardly  one  hundred  and 
sixty  feet,  and  bounded  on  the  east  by  Franklin  street,  on  the 
south  by  Dauphin  street,  on  the  west  by  Hamilton  street,  and 
on  the  north  by  lands  now  or  lately  of  Joshua  Kennedy." 
Defendants  pleaded  not  guilty.  Plaintiffs  claim  title  as  the 
heirs  at  law  of  one  Alvan  Bobeshaw,  deceased,  whose  seisin  at 
the  time  of  his  death  defendants  admit.  Defendants  claim  un- 
der a  sole  by  the  orphans'  court,  in  administration  of  said  Bobe* 
shaw's  estate,  of  the  property  in  dispute  to  one  Bates,  the  defend- 
ants' grantor;  and  to  sustain  their  title  produce  a  transcript  of 
the  record  of  the  orphans'  court  in  the  matter  of  said  estate. 
Such  record  shows  a  grant  of  letters  of  administration,  and 
qualification  of  the  administrator,  and  an  appraisement.  There 
then  appear  in  the  record  two  petitions  alleging  insufficiency 
of  the  property  to  pay  decedent's  debts,  and  praying  an  order 
of  sale,  one  petition  describing  the  lots  as  "  three  lots  of  ground 
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lying  on  Dauphin  street,  and  bounded  south  by  Dauphin  street, 
east  by  Franklin  street,  north  by  the  lands  of  John  Moore  and 
Samuel  Famsworth,  and  west  by  those  of  Robert  Carr  Lane  and 
Hamilton  street;"  and  the  other  as  ''  three  lots  of  ground  lying 
in  the  city  of  Mobile,  bounded  by  Dauphin  street  on  the  south, 
on  the  east  by  Claiborne  street,  north  by  the  lands  of  John 
Moore  and  Thomas  Bichardson,  jun.,  and  west  by  the  lands  of 
Bobert  Carr  Lane;  also  all  the  right,  title,  interest,  and  claim 
which  said  Abram  Bobeshaw  had  in  or  to  three  other  lots  ad- 
joining the  above  on  the  west,  and  claimed  by  Bobert  Can 
Lane."    Then  appear  a  citation  to  the  heirs,  a  hearing,  and 
order  of  sale  (said  order  of  sale  describing  the  land  in  the  same 
manner  as  the  last  of  the  above  descriptions),  directing  com- 
missioners to  sell  the  same.    Next  appears  the  report  of  the 
commissioners  of  the  sale  to  J.  P.  Bates  of  the  "  three  lots 
bounded  south  by  Dauphin  street,  west  by  Hamilton  street, 
north  by  the  lands  of  George  Getz  and  Samuel  Famsworth,  and 
east  by  the  other  three  lots  of  said  Abram  Bobeshaw,  and  also 
the  other  three  lots  adjoining  the  above  on  the  east,  and  bounded 
south  by  Dauphin  street,  east  by  Chiibome  street,  west  by  the 
aforementioned  three  lots,  and  north  by  the  lands  of  said  Fams- 
worth and  Moore,"  and  the  approval  of  said  report.   Defendants, 
on  the  hearing,  after  presenting  the  above  record,  offered  in  evi- 
dence the  commissioners'  deed  to  said  Bates,  which  described  the 
property  substantially  as  last  above  set  forth,  except  that  the  last 
three  lots  are  described  as  being  bounded  on  the  east  by  Frank- 
lin instead  of  Claiborne  street.     Plaintiffs  objected  to  the  admis- 
sion of  the  deed,  on  the  ground  that  it  was  a  deed  to  different 
property  than  that  described  in  the  order  of  sale,  commissioners' 
report,  and  approval  of  sale.     The  objection  was  overruled,  and 
plaintiffs  excepted.    Defeudants  then  offered  to  prove  by  one  of 
the  said  commissioners,  Krebs  by  name,  that  the  sale  was  made 
on  the  land  sued  for,  as  the  property  intended  to  be  sold. 
Plaintiffs  objected  to  the  evidence,  on  the  ground  that  it  was 
parol  evidence,  intended  to  vary  the  effect  of  the  transcript  of 
the  record  as  above.    The  objection  was  overruled,  and  plaintiffs 
excepted.    Defendants  offered  to  prove  that  Duval,  former  sher- 
iff of  Mobile  county,  and  ex  officio  the  administrator  of  the 
estate  on  vacancy  in  the  office,  was  dead,  and  that  the  orphans' 
court  had  therefore  authority  to  appoint  another  administrator. 
Plaintiffs  objected  to  the  evidence,  claiming  that  the  record 
should  show  such  facts,  and  that  parol  evidence  was  inadmissi- 
ble to  supply  the  deficiency.     This  objection  was  also  overruled^ 
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mnd  plamtifb  ezoepted.    The  lemtamnfc  fiiots  are  stated  in  ifaa 
opmion. 

P.  Walher  and  A.  S.  Mcmntng^  for  the  appeUants. 

P.  HamOion  and  B.  H.  Smith,  contra. 

By  Oonrty  CnxLTOKy  0.  J.  The  main  points  inrolved  in  ihie 
ease  have  undergone  yeiy  thorough  inyestigaidony  and  we  there- 
fore deem  it  nnneoeesary  to  repeat  what  has  been  heretofore  said 
by  this  conrt  with  reference  to  them.  Upon  a  careful  inspeotion 
of  the  record,  and  after  a  review  of  the  adjudged  cases,  most  of 
wliich  have  been^coUated  with  much  ability  and  research  by  the 
respective  counsel,  we  have  attained  the  following  conclusions: 

1.  That  the  record  from  the  orphans'  court  of  Mobile  county 
affirmatively  shows  that  said  court  had  jurisdiction  to  make  the 
order  for  the  sale  of  the  land  of  Alvan  Bobeshaw,  deceased. 

2.  That  having  jurisdiction,  and  its  action  being  in  the  nature 
of  proceedings  in  rem,  and  the  land  having  been  sold  by  the 
order  of  the  court,  the  sale  approved  by  it,  and  a  deed  of  con- 
veyance executed  by  the  commissioners  in  accordance  with  its 
mandate,  such  proceedings,  though  they  may  abound  with  errors 
for  which  an  appellate  court  would  reverse,  are  nevertheless 
binding  and  conclusive  until  they  are  vacated.  They  cannot  be 
collaterally  called  in  question. 

3.  Although  two  petitions  for  the  sale  of  the  intestate's  land 
appear  in  the  record,  the  orphans'  court  might  well  have  re- 
garded one  as  amendatory  of  the  other,  and  have  treated  them 
both  as  constituting  but  one  application.  And  although  recitals 
in  the  decrees  of  courts  of  special,  limited  powers  cannot  give 
jurisdiction,  yet  when  the  jurisdiction  otherwise  appears,  as  in 
this  case,  by  the  exhibition  of  the  petitions  and  the  action  of  the 
court  thereon,  we  may  look  to  the  decree  to  see  whether  its 
action  is  predicated  upon  the  petition  separately  or  as  consti- 
tuting but  one  application.  In  this  case,  the  decree,  or  order  of 
sale,  shows  that  both  petitions  were  acted  upon  conjunctively, 
which,  we  have  seen,  the  court  might  well  do.  That  the  peti- 
tion may  be  identified  by  the  entry,  see  SttMlefidd  v.  Hdgeriy, 
1  Ala.  38,  and  Fortune  v.  State  Bank,  4  Id.  388,  whicii  are  analo* 
gous  in  principle,  the  courts  in  each  case  exercising  a  limited, 
special  jurisdiction,  quoad  the  subject-matter. 

4.  We  think  there  was  no  error  in  admitting  proof  of  the 
death  of  Duval  as  a  jurisdictional  fact,  upon  which  the  orphans' 
court  acted  in  the  appointment  of  the  subsequent  administrator. 
If  it  was  erroneous,  however,  we  should  hold  that  it  was  not 
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prejudioial  to  the  appellant,  since  Duval  was  invested  with  tha 
office  of  administiator,  if  installed  at  all,  in  virtue  of  his  office  as 
sheriff  of  Mobile  counfy.  Aa  sheriff,  he  was  the  executive  officer 
of  said  probate  court;  and  the  court  must  be  presumed  judicially 
to  have  known  when  his  time  expired  and  when  the  office  was 
vacated  bj  death.  The  matter,  therefore,  which  was  shown  by 
the  objectionable  proof,  conceding  it  to  be  objectionable,  being 
in  contemplation  of  law  within  the  knowledge  of  the  court,  it  ia 
more  consonant  with  reason  and  law  to  presume  the  court  acted 
upon  its  own  knowledge  that  the  office  was  vacant  by  death  of 
the  incumbent,  or  by  the  expiration  of  his  official  term,  than 
that  it  should  attempt  to  depose  one  administrator  by  the  ap> 
pointment  of  another  to  the  same  office  without  otherwise  remov- 
ing the  former. 

5.  It  follows  from  what  we  have  said  that  the  court  properly 
refused  the  several  charges,  making  the  case  turn  upon  certain 
irregularities  alleged  to  have  intervened  in  the  orphans'  court  pro* 
ceedings.  The  alleged  want  of  proper  notice  of  forty  days  by 
citation  to  the  heirs;  the  fact  that  the  record  fails  to  show  that 
the  guardian  ad  litem  accepted  the  appointment,  and.  the  absence 
of  an  answer  by  him  denying  the  allegations  of  the  petition;  the 
absence  of  proof  of  proper  notice  of  the  time  and  place  of  sale 
by  the  commissioners,  as  well  as  the  action  of  the  court  in  the 
appointment  of  Lane — are  mere  irregularities  not  affecting  the 
jurisdiction  of  the  court  over  the  subject-matter,  and  conse- 
quently not  such  as  render  the  sale  void.  They  may  furnish 
good  reasons  for  setting  it  aside,  or  for  reversing  the  proceed- 
ings in  a  revising  court,  but  cannot  be  allowed  to  vacate  it  in 
this  collateral  proceeding.  Were  the  law  otherwise,  there  would 
be  no  security  in  such  sales,  and  estates  would  be  almost  daily 
sacrificed  for  the  want  of  bidders  rash  enough  to  invest  their 
means  in  such  hazardous  purchases :  Wyman  v.  Campbell,  6  Port. 
219;  Lee  v.  Campbell,  Id.  249;  Couch  v.  Campbell,  Id.  262; 
LiglUfooiY.  Doe,  1  Ala.  476-481;  Doeexdem.  Duval  v.  McLoshey, 
Id.  730;  -Bonncrv.(7ree7iZee'8JJeir8,  6  Id.  411-414;  Perkins's  Ex^r 
T.  Winter^s  AdmW,  7  Id.  855;  Prices.  WOkinson,  10  Id.  172-175; 
Bugely  v.  Bobinsm,  Id.  722;  Cox  v.  Davis,  17  Id.  714  [52  Am. 
Dec.  119];  Cole  v.  ConoUy,  16  Id.  281,  and  cases  there  cited. 

6.  The  deed  from  the  commissioners  to  Bates  was  properly 
admitted  in  evidence  as  a  link  in  the  defendant's  claim  of  title. 
If  it  embraced  any  portion  of  the  land  ordered  to  be  sold,  it 
was,  as  to  that  portion,  proper;  and  the  objection  being  generali 
it  was  properly  overruled. 
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7.  There  was  not,  in  onr  opinion^  Baoh  indefiniteness  of  de- 
scription of  the  land  sold,  or  such  discrepancy  between  the  deed 
of  oonyeyance,  the  report  of  sale,  the  order  to  the  commission- 
ers, and  the  petition,  as  will  vacate  the  proceedings.  Although 
the  land  is  described  inartificially,  and  somewhat  differently,  in 
each  attempt  at  the  description  of  it  upon  the  record,  still  we 
think  enough  appears  to  enable  the  court  to  see  that  the  land  sold 
and  conveyed  by  the. commissioners  was  comprehended  in  the 
description  as  contained  in  the  application  by  the  administrator 
for  the  sale,  and  in  the  order  of  the  court  awarding  or  directing 
such  sale.  This  appearing,  it  was  competent,  by  parol  proof,  to 
fix  the  boundaries  of  the  tract  or  portion  sold,  according  to  the 
data  furnished  by  the  deed,  so  as  to  identify  the  land  therein 
described.  There  was  therefore  no  error  in  admitting  the  testi* 
mony  of  Erebs.  Indeed,  he  proves  what  the  report  of  the  com- 
missioners already  set  forth,  viz.,  that  the  sale  was  made  upon 
the  land. 

8.  The  appellees'  counsel  contends  that  the  streets,  being  the 
most  durable  monuments,  mnst  govern  in  the  description.  This 
depends  on  circumstances.  If  the  streets  are  well  defined,  and 
designated  by  some  natural  or  artificial  monument,  they  wonld 
doubtless  control;  but  if  in  the  infancy  of  a  town  or  city  they 
are  not  defined,  and  are  but  portions  of  land  dedicated  to  pub- 
lic use,  as  described  upon  some  chart  or  plan  of  the  town  or 
city,  requiring  themselves  to  be  located  or  fixed,  they  would 
famish  very  uncertain  guides  in  arriving  at  the  boundazy  ol 
other  lands. 

But  concede  that  the  streets  mentioned  in  the  descriptions 
given  of  this  land  must  govern,  and  that  courses  and  distances 
must  yield  to  them,  as  in  case  of  permanent  monuments,  the 
appellants  are  placed  in  no  better  condition;  for  if  the  tracts  are 
coterminous,  divided  by  a  line  running  north  and  south,  it  is 
clear  that,  beginning  on  Claiborne  street  in  the  east,  and  run- 
ning to  Hamilton  street  on  the  west,  bounding  the  land  south 
by  Dauphin  street,  the  land  sold  is  embraced  within  that 
boundary.  That  the  commissioners  may  have  left  unsold  the 
X>ortion  lying  between  Claiborne  and  Franklin  streets  would  not 
vitiate  the  sale  of  the  land  between  Hamilton  and  Franklin 
streets.  The  first  petition  set  out  in  the  record  describes  the 
land  as  extending  from  Franklin  to  Hamilton,  bounded  south 
by  Dauphin,  and  north  by  lands  of  Moore  and  Farnsworth. 
This  is  the  land  sold  and  now  claimed  by  plaintiffs.  The  only 
confusion  in  the  description  here  given  is  in  describing  the 
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lands  as  oonsisting  of  three  lots,  and  bounding  it  on  tbe  west 
hj  the  land  of  Bobert  Oarr  Lane  as  well  as  Hamilton  street. 
But  if  the  streets  control,  then  this  petition  sufGlcientlj  describes 
the  land,  aided  bj  the  parol  proof  to  fix  the  boundazj  of  £he 
lands  of  coterminous  proprietors  at  the  north.    The  second  pe- 
tition, or  that  immediately  following  the  other  in  the  record,  is 
for  the  sale  of  six  lots  bounded  east  by  Claiborne,  south  hy 
Dauphin,  west  by  three  lots  claimed  by  B.  C.  Lane;  and  also 
these  three  last  lots,  which  extend  west  to  Hamilton  street.     The 
order  of  sale  extends  from  Claiborne  to  Hamilton,  and  is  for 
mix  lots,  three  of  them  being  in  possession  of  the  adminis- 
trator, and  bounded  on  the  west  by  Hamilton  street.   The  com- 
^snissioners'  report  shows  the  sale  upon  the  premises  of  six  lots, 
-commencing  at  Hamilton  street  and  extending  east,  being  coter- 
minous.    This  would  bring  the  eastern  boundary  to  Franklin, 
~i¥hich  they  evidently  designate,  through  mistake,  Claiborne. 
But  this  can  make  no  difference,  since  the  identity  is  sufficiently 
•  shown  by  the  number  of  the  coterminous  lots.    If,  however, 
^his  means  of  identifying  them  must  yield  to  the  call  for  the 
iftreet  Claiborne,  why  then  it  conforms  to  the  order  in  the  sale 
-  of  the  whole  of  the  land.     That  they  failed  to  convey  the  whole, 
and  conveyed  only  the  six  lots  between  Hamilton  and  Franklin, 
leaving  to  the  heirs  the  other  six  lots  between  Franklin  and 
Olaibome,  is  certainly  no  valid  ground  of  objection  on  the  part 
•of  the  heirs.     So  that  in  any  aspect  in  which  the  apparent  dis- 
crepancies may  be  viewed,  the  description  as  respects  the  land 
mctually  sold  and  that  claimed  by  the  defendants  is  sufficient  to 
sustain  the  proceedings.     The  data  are  sufficiently  furnished  to 
identify  the  land,  and  there  is  no  actual  want  of  conformity  in  the 
proceedings  as  to  this  particular  land,  whatever  may  be  said  as  to 
the  six  lots  east  of  Franklin  street  between  that  and  Claiborne. 
9.  We  are  satisfied  that  the  court  might  have  well  instructed 
the  jury  that  under  the  proof,  the  whole  of  which  is  set  out  in 
the  bill  of  exceptions,  and  about  which  there  was  no  controversy, 
the  title  to  the  land  sued  for  was  in  the  defendants.     Such 
l>eing  the  case,  it  were  needless  to  criticise  the  several  charges; 
the  rule  being  that  where  the  record  affirmatively  shows  that  the 
plaintiff  is  not  entitled  to  recover,  the  court  will  not  reverse  for 
«n  erroneous  charge;  nor  a  fortiori  for  refusing  to  charge:   See 
-Caruihera  v.  Mardia'a  Ex'r,  3  Ala.  699;  Shepherd  v.  Nabors,  6  Id. 
«31;  Smith  v.  Houston,  8  Id.  737;  Mayor  etc.  v.  Emanuel,  9  Port 
403.    In  such  case  the  plaintiffs  have  sustained  no  injury:   Sea 
tsases  collected  in  Beavis's  Digest,  319,  sec.  71. 
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It  may  be  that  some  of  the  charges  giyen  referred  to  the  jury 
matters  of  law  as  to  the  coDstruction  to  be  put  upon  the 
orphans'  court  proceedings;  but  the  jury,  by  their  verdict,  found 
?t  as  the  court  should  have  declared  it,  and  so  the  plaintiffB  were 
not  injured:  Courlland  v.  Tarlton,  8  Ala.  532. 

There  is  no  error  in  the  record  of  which  the  appellant  can 
mmplain.    Let  the  judgment  be  affirmed. 


Dxdsioira  AKD  Oadbbs  of  Pbobati  Cou&ts,  wbxh  witbik  THSia 
i  OBiSDicnoir,  are  conclusive  notil  reyened  or  vacated,  and  cannot  be  collat- 
erally impeached,  however  erroneooe  and  irregalar:  See  Palmer  v.  OoHqf,  47 
Am.  Bee.  41;  BaHetf  v.  DUwort/i,  48  Id.  760;  McDade  t.  Bureh,  60  Id.  407^ 
Lynch  v.  Baxter,  61  Id.  735;  MerriUY.  Harris,  67  Id.  369;  Tuekerr.  Ha/rtie^ 
US  Id.  488,  and  note  603;  SchuUz  v.  Sckidtz,  60  Id.  363,  note. 

Mistake  ob  Kkfuonanct  in  DiscaiFnoK  07  Land  in  Dxkd,  aud  Ad- 
MTfkSTBiLiTY  07  Pabol  Evidencx  TO  iDKNTirr  Lakd  Gbaktkd:  See  Olairk 
V.  Munyan,  33  Am.  Dec.  762,  and  note  766;  Morton  v.  Jackeon,  40  Id.  107» 
note  100;  Gholeau  v.  Jones,  60  Id.  460,  and  caees  cited  in  note  468;  Armsirong 
▼.  Mudd,  Id.  646;  Howard  v.  Iforth,  61  Id.  769;  Bates  v.  Bank  qfMissowri,  65 
Id.  146,  note  147;  Camley  v.  Sfw^field,  60  Id.  219,  note  222. 

ABTIiriOIAL  OB  NaTUBAL  BoUNDABIES  AND  MONUHEKTS  CONTROL  CoUBSB 

AND  Distance:  See  I^rosi  v.  Spaulding,  31  Am.  Dec.  160,  note  164;  Jaeksom 
V.  MeConneU,  32  Id.  439,  and  note  444;  Newman  v.  Foster,  34  Id.  98,  and 
note  106;  BOeyv.  Oriffin,  60  Id.  726,  note  731. 

Ebbob  NOT  Gbound  fob  Bsvebsal,  if  Judgment  right:  See  Ortevy  ▼• 
Omnmmgst  48  Am.  Dec.  444,  and  note  446;  SchuUz  v.  Schuitz,  60  Id.  336. 


Field's  Heibs  v.  (toldsbt. 

[38  Alawam*,  218.] 

OouBXS  wnjL  NOT  Depabt  fbom  Decisions  Recoonized  bt  Sctbsequbnv 
Gases,  and  which  have  become  a  rale  of  property,  even  though  a  different 
conclusion  might  have  been  reached  if  the  question  presented  were  an 
open  one. 

JuBiSDicTioN  07  Obphans'  Coitbt  TO  Obdeb  Sale  OF  Intestatx's  Ebaltt 
attaches  on  the  filing  of  a  petition  by  the  admiuistrator  therefor,  describe 
ing  the  lands  sought  to  be  sold,  and  disclosing  the  statutory  ground 
alleged  as  a  bads  therefor,  and  the  omission  to  state  the  names  and  agea 
of  the  heirs,  and  who  are  of  full  age,  such  not  being  jurisdictional  facts, 
is  a  simple  irregularity,  and  will  not  affect  the  exercise  of  the  power  to 
decree  such  sale  when  necessary  for  the  purpose  of  distribution  of  tha 
estate. 

Okdbb  07  Sale  or  Intestate's  Realty,  and  Pboceedinos  Had  thebp- 
UNDEB,  where  the  court  had  jurisdiction  to  order  such  sale,  are  conclusiva 
until  vacated;  and  such  irregularities  as  failure  to  issue  citation  to  resi« 
dent  heirs,  or  to  make  publication  as  to  non-residents,  or  of  an  infant 
defendant's  guardian  to  deny  the  allegations  of  the  petition,  and  th* 
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want  of  proof  of  the  existenoe  of  the  allegod  ground  of  sale,  thoagh  thej 
might  he  soffioient  to  rererse  the  prooeedings  in  an  appeUate  oonrt»  will 
hare  no  weight  in  a  collateral  attack  on  such  order  and  proceedings. 
Batdicatigk  bt  Court  07  Commissionxbs'  Salb  is  Test  of  rra  Co&ebot* 
VESSf  in  compliance  with  an  order  of  sale  under  the  Alabama  act  of  1822; 
and  the  act  of  1806,  requiring  executors  and  administrators  to  give  notice 
of  the  time  and  place  of  sale,  does  not  apply  to  such  commissioners'  sales. 

AonoN  to  try  the  title  to  certain  lands,  and  to  recover  damages 
for  the  detention  thereof.  Plaintiffs,  on  the  trial,  proved  their 
ancestor's  title,  and  claimed  as  his  heirs  at  law.  Defendant,  on 
his  part,  introduced  a  transcript  of  the  record  of  the  orphans' 
court,  disclosing,  among  other  things,  a  petition  hy  the  ad- 
ministrator, praying  an  order  of  sale  of  the  land  now  in  contro- 
versy, for  the  purpose  of  distribution,  alleging  that  a  sale  was 
necessary  to  the  beneficial  division  of  the  property;  a  hearing, 
order  of  sale,  and  sale  by  commissioners  thereunder,  report  of 
the  commissioners  and  approval  thereof.  Defendant  then  intro- 
duced the  commissioners'  deed  to  him  thereunder.  The  court 
then  charged  the  jury,  on  this  evidence,  that  the  proceedings  of 
said  orphans'  court  gave  defendant  title  to  the  land  sued  for, 
and  that  plaintiff  was  not  entitled  to  recover.  Plaintiff  excepted, 
and  assigns  the  said  charge  as  error.  The  remaining  facts  ap- 
pear in  the  opinion. 

WaUa,  Judge,  and  Jackson,  and  Oeorge  W.  Gayle,  for  the  plaint* 
iffs  in  error. 

WiUiam  M.  Murphy  and  J.  W.  LapsLey,  contra. 

By  Court,  Goldthwatfe,  G.  J.  The  principal  objection  which 
has  been  urged  against  the  proceedings  in  the  orphans'  court  ia 
that  the  petition  filed  by  the  administrator  does  not  particularly 
set  forth  the  heirs  who  are  of  full  age,  which,  it  is  insisted,  ia 
a  jurisdictional  fact  essential  to  the  exercise  of  the  power  to 
decree  a  sale  of  lands  under  the  act  of  1822,  Clay's  Dig.  224, 
sec.  16,  when  the  sale  is  necessary  to  be  made  in  order  to  make 
an  equal  division  among  the  heirs. 

In  the  case  of  Duval  v.  McLoskey,  1  Ala.  708,  an  attempt  was 
made  collaterally  to  impeach  the  proceedings  of  the  orphans' 
court  directing  a  sale  of  land,  under  the  same  statute,  for  the 
))ayment  of  debts  of  the  intestate.  The  record  in  that  case  con* 
tained  no  petition  for  the  sale  of  the  particular  lands  in  question, 
but  simply  an  order  of  court  reciting  that  the  administrator  had 
presented  a  petition  in  court,  praying  an  order  for  the  sale  of  the 
lands  described  therein,  on  the  ground  that  the  personal  estate 
and  the  sales  of  lands  made  under  a  previous  order  were  not 
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floffident  to  pay  the  debts  of  the  intestate;  but  there  was  no 
lecital  as  to  the  names  of  the  heirs,  their  ages,  etc.  The  court 
held  that  the  recital  in  the  record  showed  that  a  petition  had 
been  filed,  which  described  the  lands  sought  to  be  sold,  and 
disclosed  the  statutory  ground  on  which  the  sale  was  sought; 
that  the  jurisdiction  of  the  court  attached  upon  a  petition  con- 
taining these  allegations;  and  that  the  omission  to  state  the 
names  of  the  heirs,  their  ages,  etc.,  was  simply  an  irregularity 
which  could  not  prejudice  the  title  of  a  purchaser,  under  the 
decree  for  a  sale:  See  also  Bishop  y.  Hampton,  15  Ala.  761. 

In  Duval  y.  Planter^  A  M,  Bank,  10  Ala.  636,  so  far  as  we  are 
able  to  judge  from  the  statement  of  the  case,  the  same  question 
arose,  and  the  doctrine  in  the  former  case  was  reapplied. 

It  is  true  that  in  the  cases  cited  the  object  of  the  sale  was  to 
pay  debts;  but  that  cannot  affect  the  principle.  The  statute 
makes  the  same  requirements  in  each  case,  and  if  they  are  not 
essential  to  the  exercise  of  the  power  of  the  court  in  the  one 
case,  they  cannot  be  in  the  other.  Could  we  regard  the  question 
as  an  open  one,  we  might  arriye  at  a  different  conclusion  from 
that  which  was  attained  in  Duval  y.  McLoshey,  supra;  but  after 
it  has  been  recognized  by  a  subsequent  decision,  and  has  prob- 
ably been  acted  upon  as  a  practical  rule  of  property,  we  do  not 
feel  at  liberty  to  depart  from  it. 

The  jurisdiction  of  the  orphans'  court  having  attached  by  the 
recognition  of  the  petition,  the  failure  to  issue  a  citation  to 
the  resident  heirs  or  to  make  publication  as  to  the  non-residents 
or  the  failure  on  the  part  of  the  guardian  of  the  infant  defend- 
ants to  deny  the  allegations  of  the  petition  and  the  want  of 
proof  as  to  the  existence  of  the  alleged  ground  of  sale  by 
depositions,  are  all  mere  irregularities;  and  although  either  of 
them  might  be  sufficient  to  reverse  the  proceedings,  have  no 
weight  in  a  collateral  attack:  Perkins's  Eaifr  v.  Winter's  Adm*r,  7 
Ala.  855. 

The  only  remaining  question  is,  whether  the  proceedings  are 
void  by  reason  of  the  failure  to  give  the  notice  of  the  sale  re- 
quired by  the  act  of  1806.  If  it  was  conceded  that  the  authority 
of  the  administrator  to  sell  under  the  decree  was  in  the  nature 
of  a  power,  and  required  the  observance  of  every  formality  the 
statute  might  impose,  still  we  think  the  statute  referred  to  has 
no  application  to  sales  made  under  an  order  of  court  by  com- 
missioners. Prior  to  the  act  of  1822,  under  which  these  pro- 
ceedings were  had,  it  was  the  executor  or  administrator  who  was 
ordered  to  sell,  and  who  conducted  the  sale;  and  it  is  only  to 
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cases  of  ibis  ohazaoter  that  the  terms  of  the  statute  are  applica- 
ble. Here,  howeYer,  it  was  not  the  administrator  who  was 
ordered  to  seU,  but  this  power  was  directed  to  be  exeroiBed  by 
commissioners^  who  are  but  the  ministerial  agents  of  the  court; 
and  the  test  of  its  correctness,  so  far  as  a  compliance  with  the 
order  of  sale  is  concerned,  is  its  ratification  by  the  court:  Jen^ 
flings  T.  Jenkins,  9  Ala.  286« 
Judgment  affirmed. 

Stabs  Bmosib,  Dootbzhb  ov:  See  Ja$ne$T.  PaUen^  65  Am. Deo.  876,  note 
884;  jPWfiib ▼.  Dorae,  58 Id.  575^  and oaaee died innote 588. 

OoNOLuaiVJuiiaa  of  Dboibions  akd  Obdxbs  o7  Pbobatb  Coubt  hayiho 
J'UBiSDioxiON:  See  Dot  ex  dem,  SalUnutaU  ▼.  SUeif,  mOe,  p^  334^  and 
eoUeoted  in  note  thereto  841. 


Habyey  V.  Thobpe. 

[28  AI.ABA1IA.  200.] 

AnoBHBTS  AT  Law  MAY  Obdinabilt,  b7  Wbitten  Admibsiovs  OV  Faois 
IN  Casb,  bind  their  clients,  but  in  caae  such  admiBsiona  were  made 
improvidently  or  through  mistake,  they  may  be  reliered  against,  and 
set  aside  upon  such  terms  as  may  be  just. 

BuiiB  THAT  PaBTT  MUST  PRODUCE  BXST    EiND    OF    SbODNDABT    EvXDENCB 

IN  HIS  PowBB  is  established  by  the  American  authorities,  and  the  party 
against  whom  such  rule  is  invoked  is  permitted  to  show  that  what  ap- 
pears to  be  is  not  in  fact  a  higher  degree  of  secondary  eyidence.  Under 
the  English  decisions,  no  degrees  of  secondary  evidence  are  recognized. 

BaooBD  OopT  OF  Lost  Deed,  ob  Traksgbift  thxbbof,  under  statute  de- 
claring them  to  be  "as  good  and  effectual  and  available  in  law  as  if  the 
original  deed  were  then  and  there  produced  and  proved,"  is  prima  fade 
evidence  of  the  contents  of  the  deed,  on  the  presumption  that  public 
officers  have  discharged  the  duties  which  are  required  of  them  by  law» 
but  is  not  conclusive,  and  parol  evidence  is  admissible  to  show  that  such 
record  is  not  correct. 

Coubtb  WILL  Leave  Jubt  to  Sat  whetheb  Gokvxtakcb  should  not  bb 
Pbesumed  where  party  has  proved  title  to  the  beneficial  ownership^  and 
a  long  possession  consistent  therewith.  So,  where  a  defendant  showed  a 
letter  from  plaintiff's  ancestor  to  an  agent,  directing  him  to  eloee  a 
bargain  for  sale  of  the  land,  a  deed  thereupon  executed  by  the  agent  in 
his  own  name  to  defendant's  grantor,  and  uninterrupted  poeseasion  for 
twenty-eight  years. 

Action  to  recoTer  poesession  of  certain  land.  Defendant 
pleaded  the  general  issue  and  the  statute  of  limitations. 
Plaintiffs  offered  in  evidence  a  certain  agreement,  signed  by  the 
attorneys  of  the  respective  parties,  which  purported  to  admit 
certain  facts  in  the  case,  among  them  the  seisin  of  plaintifb* 
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ftncestor,  and  the  subseqaent  adyerse  possession  of  defendants 
and  their  giantor  from  1818  to  the  time  of  suit,  in  1845»  and 
agreed  that  any  official  records  or  papers  in  the  cause  might  be 
read  in  evidence  without  objection  to  the  non-production  of 
originals.    Defendants  then  offered  to  prove  that  plaintiffs  had 
no  title,  but  plaintiffs  objeotedy  on  the  ground  the  defendants 
were  concluded  bj  the  above  agreement.    Defendants  then  in- 
troduced evidence  to  show  that  said  agreement  was  signed  by 
their  attorney  under  a  misapprehension  of  the  facts  and  bj  mis- 
take.    The  trial  court  ruled  that  the  defendants  would  not  be 
concluded  by  such  agreement,  but  that  it  would  be  held  good 
until  rebutted,  and  allowed  defendants  to  introduce  evidence  to 
prove  that  plaintiffs  had  no  title  to  the  premises  sued  for. 
Plaintiff  excepted  to  such  rulings.    It  was  admitted  that  the 
title  to  property,  of  which  that  in  dispute  is  a  part,  was  in 
Forbes  &  Co.    Defendants  produced  a  record  copy  of  a  deed 
from  Forbes  &  Co.  to  one  Robertson,  of  such  property,  con- 
sisting of  lots  7,  8,  and  9;  and  also  a  record  copy  of  a  deed 
from  Robertson  to   Shade,  plaintiffs'  ancestor,  of  one  of  said 
lots  numbered    9.     Defendants    then    offered    a    letter    from 
Shade  to  Simon  ton,  his  agent,  directing  him  to  close  a  bargain 
for  a  sale  of  the  land,  and  a  deed  to  one  Shields  by  said  Si- 
monton  as  agent,  purporting  to  convey  said  lot  numbered  9. 
Plaintiffs  objected  to  the  admission  of  the  letter  and  deed,  but 
the  court  admitted  them,  not  as  a  conveyance,  but  as  evidence 
to  show  the  bona  fides  of  the  possession  thereunder.     Plaintiffs 
excepted.     Defendants  then  introduced  record  copies  of  several 
other  deeds,  thereby  tracing  title  from  Shields  to  themselves. 
To  all  such  deeds  plaintiffs  objected;   their  objections  were 
overruled,  and  they  excepted.     Defendants  then  introduced  the 
deposition  of  one  Chamberlain,  to  prove  that  the  description  in 
the  record  of  a  deed  from  Forbes  &  Co.  to  himself  and  Smoot 
imd  Shade  had  been  incorrectly  copied.     The  loss  of  the  origi- 
nal deed  had  been  agreed  to  by  the  parties.    The  main  question 
in  the  cause  was  one  of  location,  and  whether  the  lot  sued  for 
was  plaintiffs'  true  location  depended  on  whether  the  property 
so  conveyed  by  Forbes  &  Co.  to  Chamberlain,  Smoot,  and 
Shade  extended  down  Dauphin  street,  east  from  Royal  street, 
one  hundred  and  fifty  or  only  one  hundred  feet;  if  the  former, 
the  plaintiffs  have  sued  for  their  right  land;  if  the  latter,  they 
have  not.     The  deposition  tended  to  show  that  such  properly 
should  have  been  described  as  extending  only  one  hundred  feet 
down  Dauphin  street.     The  plaintiffs  objected  to  such  deposit 
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tion  in  80  far  as  it  tended  to  Taiy  suoh  deed,  on  the  ground  thai 
in  a  court  of  law  evidence  to  correct  the  transcript  of  a  record 
is  not  admissible^  nor  can  it  be  admitted  to  contradict  the  rec- 
ord. The  objection  was  oyerruled  and  plaintLfif  excepted.  The 
remaii.ing  facts  appear  in  the  opinion. 

Robert  H,  Smith,  for  the  appellants. 
John  T.  Taylor,  contra. 

Bj  Court,  Goij>THWAiTE,  C.  J.  As  to  the  action  of  the  court 
in  allowing  the  defendants  to  introduce  evidence  in  opposition 
to  their  agreement  in  writing,  we  see  no  error.  Conceding,  so 
far  as  the  present  case  is  concerned,  that  attorneys  may  bind 
their  clients  by  such  admissions  as  were  here  made,  it  is  only 
necessary  to  observe  that  where  they  are  made  improvidently 
and  by  mistake,  the  court,  by  means  of  its  coercive  powers  over 
its  own  officers,  has  authority  to  relieve  against  the  consequences 
of  the  admission;  regulating  its  action  in  this  respect  with  a 
just  regard  to  the  rights  of  both  parties,  which  it  can  do  by 
setting  aside  the  agreement  upon  terms  which  will  meet  the 
justice  of  the  particular  case:  1  Greenl.  Ev.,  sec.  206.  The 
evidence  submitted  to  the  court  brought  the  question  within 
the  principle  we  have  laid  down;  and  the  authority,  to  the  ex- 
tent it  was  exercised,  was  judicious. 

As  to  the  principal  question  in  the  case— the  admission  of 
parol  evidence  to  contradict  the  transcript  of  the  deed  certified 
by  the  clerk — the  English  cases  certainly  lay  down  the  rule 
very  broadly,  that  there  are  no  degrees  in  secondary  evidence: 
Bowlandson  v.  Wainrighi,  1  Nev.  &  P.  8;  Coyle  v.  Cole,  6  Car. 
&  P.  359;  Rex  v.  Euni,  8  Bam.  &  Aid.  4M;  Brown  v.  Woodman, 
6  Car.  &  P.  206;  while,  on  the  contrary,  the  current  of  Ameri- 
can authorities  goes  very  strongly  to  show  that,  although  the 
facts  may  warrant  the  admission  of  secondary  evidence,  the  best 
kind  of  that  character  of  evidence  which  appears  to  be  in  the 
power  of  the  party  to  produce  must  be  offered:  United  Stales  v. 
BriUon,  2  Mason,  464;  Eello  v.  Maget,  1  Dev.  &  B.  414;  Ben- 
ner  v.  Bank  of  Columbia,  9  Wheat.  582-697;  Den  v.  McAlister^ 
2  Halst.  46-53;  Blade  v.  Noland,  12  Wend.  173  [27  Am.  Dec. 
126].  We  confess  that  the  American  rule  appears  to  us  more 
reasonable  than  the  English;  and  we  see  great  propriety ,  if 
there  was  an  examined  copy  of  an  instrument  in  the  possession 
of  a  party,  in  refusing  to  allow  him  to  prove  it  by  the  uncertain 
memory  of  witnesses.  A  copy  of  a  letter  taken  by  a  copying* 
press  would  unquestionably  be  better  evidence  of  the  original 
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than  the  recollection  of  its  contents  by  a  witness;  and  the 
same  reasons  which  would  require  the  production  of  the  origi- 
nal, if  in  the  control  of  the  party,  would  operate  in  fayor  of  the 
production  of  the  fac-simile,  or  of  the  examined  copy.  But  in 
all  these  cases  the  strength  of  the  proposition  consists  in  the  fact 
that  there  is  secondary  evidence  in  its  nature  and  character 
better  than  that  which  the  party  offers,  and  that  it  is  in  his 
power  to  produce  it.  He  certainly  must  be  allowed  to  show 
that  what  appears  to  be  secondary  evidence  of  a  higher  degree 
is  not  so  in  fact.  In  other  words,  he  would  be  allowed  to  show 
that  the  paper  which  purported  to  be  a  copy  was  not  in  fact  and 
in  truth  one. 

To  apply  these  principles  to  the  case  under  consideration,  the 
question  is,  whether  the  defendants  below  were  concluded  by 
Uie  record  of  the  conveyance  in  the  office  of  the  clerk  of  the 
couniy  court.  We  should  think  it  very  unreasonable  that 
because  the  law  authorized  the  conveyance  to  be  recorded,  that 
record  should,  in  case  of  the  loss  or  destruction  of  the  original, 
be  conclusive  even  on  the  parties  to  the  deed. .  It  would  be 
more  unreasonable  still  to  give  this  effect  to  it  against  a  stran- 
ger. That  the  legislature  has  the  power  to  do  so  is  not  denied; 
but  we  should  require  the  use  of  the  clearest  and  most  unequivo- 
cal words  to  force  us  to  such  a  conclusion. 

The  act  of  1803  requires  the  clerk  of  the  county  court  to 
record  all  conveyances  of  land  lying  in  his  county,  duly  certified 
and  acknowledged,  which  are  delivered  to  him  for  that  purpose: 
Clay's  Dig.  154, 155;  and  the  thirteenth  section  provides  that  in 
case  of  the  loss  or  destruction  of  the  original  deed  the  record, 
or  a  duly  certified  transcript,  shall  be  received  in  evidence, 
**  and  be  as  good  and  effectual  and  available  in  law  as  if  the 
original  deed  or  conveyance  had  been  produced  and  proved." 
In  giving  to  the  record  the  same  degree  of  force  that  the  original 
deed  would  have  had,  it  was  doubtless  presumed  that  the  clerk 
would  make  a  true  copy,  *'  word  for  word/'  as  another  section 
of  the  act  requires  him  to  do;  and  we  think  it  was  only  the 
record  when  thus  made  that  it  was  intended  to  invest  with  un- 
impeachable verity.  In  other  words,  to  make  it  a  record,  it 
must  be  a  copy.  Even  judicial  records,  made  under  the  sanc- 
tion of  judicial  officers,  and  in  themselves  originals,  have  not 
always  been  held  conclusive  as  to  jurisdictional  facts.  Here 
the  act  contemplates  nothing  but  a  copy;  and  it  is  to  this  copy, 
when  made  by  the  clerk,  that  it  was  the  intention  of  the  law  ic 
accord  unimpeachable  verily.    It  is  prima  facie  evidence,  on  the 
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gioiind  that  all  officers  must  be  presnmed  to  have  discharged 
the  duties  which  the  law  requires  of  them;  and  the  statute  also 
dispenses  with  any  further  proof  of  the  execution  than  the  pro- 
duction of  the  record  or  the  transcript.  But  we  are  satisfied 
that  it  could  never  have  been  intended  to  make  the  record  as 
effectual  as  the  original,  unless  it  was  a  true  copy;  and  we  must 
therefore  hold  that  it  is  not  conclusive. 

As  to  the  relevancy  of  the  deed  made  by  Simonton,  as  the 
agent  of  Shade,  to  Shields,  and  the  latter  to  Simonton,  it  is 
clear  that  the  letter  conferred  no  authority  on  the  latter  to  make 
the  deed;  and  if  it  had,  the  conveyance  as  made  was  his  act,  and 
not  the  deed  of  Shade.  It  is  to  be  remembered,  however,  that 
the  main  question  in  the  case  was  the  location  of  the  premises. 
The  lot  sued  for  commenced  one  hundred  and  seventy-five  feet 
east  from  Boyal  street;  and  if  the  jury  should  come  to  the  con- 
clusion that  there  was  no  mistake  in  recording  the  deed  from 
Forbes  &  Co.  to  Chamberlain,  Smoot,  and  Slade,  then  the  deed 
from  Robertson  to  Shade  would  include  the  premises  sued  for; 
and  it  was  to  resist  the  right  of  the  plaintiffs  in  that  aspect 
that  we  understand  the  deed  was  offered.  It  was  admitted  that 
the  defendants  had  been  in  possession  since  August,  1818;  and 
if  their  possession  was  to  be  referred  to  this  deed,  then  the 
question  would  be  whether  the  juiy  might  not  presume  what 
was  necessary  to  make  that  deed  effectual.  Upon  authority,  the 
rule  is,  that  where  a  party  has  proved  a  title  to  the  beneficial 
ownership,  and  a  long  possession  consistent  therewith,  courts 
will  leave  it  to  the  jury  to  say  whether  a  conveyance  should  not 
be  presumed:  Greenl.  Ev.,  sec.  46;  6  Phill.  Ev.  267,  Cowen 
&  Hill's  notes.  A  strong  case  would  be  where  a  party  held 
possession  for  more  than  twenty  years  under  a  bond  for  titles, 
having  paid  the  purchase  money.  Here  a  proposition  is  made 
by  the  owner  of  a  lot  to  his  agent,  directing  him  to  close  the 
bargain  for  a  sale,  which  is  apparently  done,  and  the  purchase 
money  paid  to  the  agent.  In  such  a  case,  after  twenty-eight 
years'  uninterrupted  possession,  the  rule  we  have  adverted  to 
might  well  have  warranted  the  court  in  submitting  it  to  the  jury 
to  presume  a  deed  from  Shade  to  Simonton  to  support  the  con- 
veyance which  the  latter  had  made;  or  they  might,  upon  the 
same  state  of  facts,  presume  that  a  deed  was  made  directly  to 
Shields.  We  see  no  error  in  the  ruling  of  the  court  in  this  re- 
spect, or  in  the  charge  given  in  relation  to  the  same  question. 

Neither  do  we  regard  the  admission  of  the  other  deeds  as 
e^oneous.    By  the  decision  of  the  court  upon  the  agreement 
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made  by  the  coonsel,  it  became  necessaiy  for  the  appellees  to 
show  that  the  plaintiffs  had  no  title  to  the  premises  sued  for; 
and  it  was  also  necessaiy  to  make  this  proof  in  both  aspects  in 
which  the  case  presented  itself.  If  the  deed  from  Forbes  &  Co. 
to  Chamberlain,  Smoot,  and  Shade  called  for  one  hundred  and 
fifty  feet  on  Dauphin  street,  then  it  would  be  necessaiy  to  show 
that  the  plaintiffs  had  no  title  to  lot  No.  9;  while  if  it  called 
for  but  one  hundred  feet,  it  would  be  necessary  to  show  the 
f^ame  fact  as  to  lot  No.  7.  We  have  already  seen  that  the  deed 
from  Simonton  to  Shields  was  admissible;  and  every  other  deed 
introduced  tended  to  show  that  the  title  to  lot  No.  7  was  not  in 
the  demandants. 
Judgment  affirmed. 

Pbesuhption  of  Deed  from  LoNO-coNmnrxD  PossESSioir.  without  Ad* 
TSBSB  Claim:  See  Valentine  v.  Piper,  33  Am.  Dec.  715;  McOuUoughY.  WaU, 
63  Id.  715,  and  cases  cited  in  note  726. 

AiTOBNEY  MAT  BiMD  CuBNT  BT  ADMISSIONS  OF  Faois,  but  whers  made 
through  mistake,  they  may  be  set  aside:  RomMbcmm  ▼.  StaUj  33  Ala.  962» 
eiting  principal  case. 


BoYEiN  V.  Rain. 

[2S  AI.ABA1IA,  333.] 

Mqbioaob  of  Wife's  Lands  by  Husband  dubino  CoTEBTUBac,  and  ajtsb 
IssuB  BoBN,  conveys  all  the  hnsbfuid's  interest  as  such  and  as  tenant  by 
the  curtesy  initiate. 

Acknowledgment  bt  MA^tunm  Woman,  on  Examination  Pbitatb  and 
Apa&t  from  her  husband,  "that  she  signed,  sealed,  and  delivered  the 
instrument  on  her  own  free-will  and  accord,  and  without  any  force,  per- 
suasion, or  threats  from  her  said  husbfmd,  and  for  the  purposes  therein 
stated/'  is  not  a  substantial  compliance  with  a  statute  which  requires  an 
acknowledgment  "that  she  signed,  sealed,  and  delivered  the  instrument 
as  her  voluntary  act,  freely,  without  any  fear,  threats,  or  compulsion  of 
her  said  husband.'* 

CknjBT  DOES  not  Aoquibb  Jurisdiction  of  Pebson  of  Mabbied  Woman, 
a  resident  of  the  state,  and  named  as  a  defendant  to  a  bill,  together  with 
her  husband  and  others,  by  publication  against  her  as  a  non-resident  and 
her  appearance  by  attorney,  if  there  is  no  service  of  subpoena  on  her  hus- 
band, and  no  plea,  answer  of  demurrer  filed  by  herself  and  her  husband 
or  either  of  them,  and  no  order  that  she  might  appear  or  defend  sep- 
arately, or  that  she  might  appear  by  solicitor,  or  in  any  other  nuuiner, 
and  a  decree  in  such  a  case  is  not  binding  on  her. 

Effbot  of  Decree  of  Diyobce  a  Vincttix)  in  Favor  of  Wife  is  to  de- 
feat and  determine  all  the  husband's  right  and  interest  in  and  to  her 
lands,  and  the  rights  of  others  claiming  under  a  mortgage  executed  by 
'  him  thereon,  and  the  wife's  rights  are  restored  to  her  precisely  as  the| 
would  be  by  her  husband's  death. 
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Etboxxbht.    The  opinion  states  the  ease, 
John  T.  Taylor 9  for  the  appellant. 
WiUiam  Boyles  and  D.  0.  Anderson^  conJtra. 

Bj  Oourty  BioB,  J.  Prior  to  the  seventh  of  Febroazy,  1844, 
Barah  M.  McGrew,  being  the  owner  of  the  land  now  in  oon- 
troTersy,  married  Bobert  F.  Hazzard,  and  had  bj  him  one  child. 
Daring  the  covertare,  and  on  the  day  af  oresaid,  they  executed  a 
mortgage  of  the  land  to  secure  the  payment  of  certain  notes  made 
by  him.  The  certificate  of  a  notaiy  public,  dated  the  twenty- 
second  of  February,  1844,  and  written  under  the  mortgage, 
shows  that  the  acknowledgment  made  by  her  before  him,  on  a 
private  examination  apart  from  her  husband,  was,  '*  that  she 
signed,  sealed,  and  delivered  the  above  instrument  of  mortgage 
deed,  on  her  own  free-will  and  accord,  and  without  any  force, 
persuasion,  or  threats  from  her  said  husband,  and  for  the  express 
purposes  therein  stated." 

Upon  these  facts,  it  is  clear  that  the  interest  of  Bobert  F. 
Hazzard  in  the  land  of  his  wife,  to  wit,  his  interest  as  husband 
and  tenant  by  the  curtesy  initiate,  passed  by  the  mortgage: 
Barber  v.  Harris,  15  Wend.  615;  2  Bla.  Com.  12&-128. 

The  first  question  of  any  difficulty  to  be  considered  is  whether 
the  estate  of  his  wife  in  the  land  did  not  pass  by  the  mortgage. 

By  the  law  of  this  state,  as  it  existed  in  1844,  a  married 
woman  under  the  age  of  twenty-one  years  was  absolutely  in- 
capable of  conveying  lands,  tenements,  or  hereditaments,  lying 
and  being  in  this  state,  or  any  right,  interest,  or  estate  therein; 
and  a  married  woman  over  that  age  could  not  pass  her  estate  in 
lands,  tenements,  or  hereditaments,  lying  and  being  in  this 
state,  '*  without  a  previous  acknowledgment  made  by  her  on 
private  examination,  apart  from  her  husband,"  before  an  officer 
authorized  by  law  to  take  such  acknowledgment,  ''that  she 
signed,  sealed,  and  delivered  the  same  as  her  voluntary  act 
and  deed,  freely,  without  any  fear,  threats,  or  compulsion  of 
her  husband,  and  a  certificate  thereof  written  on  or  under  the 
said  deed  or  conveyance,  and  signed  by  the  officer  before  whom 
it  was  made:"  Clay's  Dig.  155,  sec.  27. 

Under  this  law,  the  mere  execution  by  a  married  ^woman-of  a 
mortgage  would  not  pass  her  estate  in  land.  To  give  it  any 
efficacy  as  a  conveyance  of  her  estate,  it  was  essential  not  only 
that  it  should  be  executed  by  her,  but  that  it  should  have  been 
acknowledged  and  certified  in  the  mode  prescribed  by  the  law. 


Jan.  1856.]  BoTEiK  t;.  lUiir.  861 

luid  that  she  ahould  haTe  been  twenty-one  yeaza  of  age  at  the 
time  of  the  execution  and  acknowledgment. 

It  does  not  appear  that  Mrs.  Hazzard  was  twenty-one  years 
of  age  when  she  executed  and  acknowledged  the  mortgage. 
But  even  if  that  fact  did  appear,  her  acknowledgment  on  her 
priTate  examination,  as  certified  by  the  notary  public,  is  not» 
either  in  words  or  substance,  the  acknowledgment  prescribed 
by  law.  It  was  essential  that  she  should  acknowledge,  amongst 
other  things,  that  she  executed  the  mortgage  ''  without  any 
fear."  She  has  not  acknowledged  this,  nor  anything  in  sub- 
stance the  same.  It  will  not  do  to  say  she  has  acknowledged 
something  like  it.  Besemblance  is  not  identity.  Fear  may 
exist  on  the  part  of  the  wife,  "  without  any  force,  persuasion,  or 
threats''  from  the  husband.  Her  acknowledgment  that  she 
executed  the  deed  of  her  own  free-will  and  accord  is  not  identi- 
cal in  substance  with  an  acknowledgment  that  she  executed  it 
freely,  without  any  fear  of  her  husband.  Fear  may  exist,  and 
often  does  exist,  in  a  degree  so  moderate  as  not  to  destroy  the 
freedom  of  the  will.  Thus,  ''by  faith,  Noah,  being  warned  of 
God  of  things  not  seen  as  yet,  moved  with  fear,  prepared  an 
ark  to  the  saving  of  his  house:''  Hebrews,  xi.  7.  A  deed  exe- 
cuted with  very  slight  fear,  by  a  person  sui  juris,  could  not, 
for  that  cause  only,  be  set  aside.  Fear  may  exist  to  a  degree 
which  amounts  to  undue  influence,  or  moral  coercion.  But  it 
may  exist  in  a  much  more  moderate  degree,  and  fall  far  short  of 
undue  influence,  or  moral  coercion.  It  need  not,  and  may  not, 
be  the  predominant  motive:  Matthews  v.  Bliss^  22  Pick.  48.  If 
the  words  contained  in  the  acknowledgment,  by  a  married 
woman,  of  the  execution  of  a  deed  purporting  to  convey  her 
land  do  not  exclude  or  negative  the  idea  that  at  the  time  she 
executed  the  deed  any  fear  of  her  husband  existed,  the  acknowl- 
edgment is  insufficient  without  regard  to  the  degree  of  that 
fear.  Her  acknowledgment  that  she  executed  it  of  her  own 
free-will  and  accord  does  not  negative  the  existence  of  fear  in 
its  mildest  and  most  moderate  degree. 

We  cannot  dispense  with  any  requirement  of  the  law:  Bright 
V.  Boyd,  1  Story,  486;  1  Story's  Eq.  Jur. ,  sees.  97, 177;  and  as  the 
acknowledgment  under  consideration  is  not  such  as  was  pre- 
scribed, the  mortgage  did  not  pass  the  estate  of  Mrs.  Hazzard  in 
the  land:  HoUingsworth  v.  McDonald,  2  Har.  &  J.  230;  Chauvin 
V.  Wagner,  18  Mo.  531;  MioU  v.  Peirsol,  1  Pet.  338;  GiU  v. 
Fauntleroy,  8  B.  Mon.  178;  Jourdan  v.  Jourdan,  9  Serg.  &  B. 
274  [11  Am.  Dec.  724];  Flanagan  v.  Young,  2  Har.  &  M.  38; 
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MxrHn  ▼.  DweOy,  6  Wend.  9  [21  Am.  Deo.  246];  Green  ▼.  Bran- 
ton,  1  Dot.  Eq.  5*04;  Bright  y.  Boyd,  1  Stoiy,  487;  1  Stozy'r 
Eq.  Jnr.y  sees.  96,  177;  Moreau.  t.  Detchemendy,  18  Mo.  622; 
TTarr^n  y.  Brawn,  25  Miss.  66  [57  Am.  Dec.  191]. 

But  it  is  contended  that,  although  the  mortgage  is  wholly 
ineffectual  to  pass  her  estate,  yet  she  was  diyested  of  it  by  the 
proceedings  under  the  bill  to  foreclose  the  mortgage;  and  this 
position  is  now  to  be  examined. 

That  bill  alleges  that  the  mortgage  was  executed  by  her  hus- 
band and  herself,  but  does  not  allege  any  fact  which,  eyen  if 
true,  did  or  could  make  it  operatiye  to  pass  her  estate  in  the  land. 
It  does  not  allege  that,  at  the  time  of  its  execution,  she  was 
twenty-one  years  of  age,  nor  that  it  was  acknowleged  and  certi- 
fied in  the  manner  made  essential  by  our  law  to  giye  it  efficacy 
as  a  conveyance  of  her  estate,  nor  that  she  had  a  separate  estate 
in  the  land,  or  in  any  other  property.  It  names  her  hus- 
band and  her  as  defendants,  but  does  not  allege  that  either  of 
them  is  a  non-resident.  It  is  clearly  shown  that,  during  her 
whole  life,  she  was  a  resident.  She  was  never  made  a  defend- 
ant, by  service  of  subpcena  upon  her  husband,  as  required  by 
our  fourth  rule  of  practice  in  chancery.  As  she  was  a  resident, 
the  publication  made  was  void  as  to  her,  and  did  not  make  her 
a  defendant.  No  plea,  answer,  or  demurrer  was  filed  by  her 
husband  and  her,  or  by  either  of  them.  No  order  waa 
applied  for,  or  made,  that  she  might  answer  or  defend  sep- 
arately, or  appear  by  solicitor,  or  in  any  other  manner.  Al- 
though there  are  in  the  minutes  and  final  decree  such  recitals 
as  the  following:  **The  complainant  and  defendants  appear  by 
their  solicitors,  and  consented  in  open  court  that  the  former  con- 
nection of  the  chancellor  with  this  cause  as  solicitor  should  in- 
terpose no  obstacle  to  his  decision  of  it,"  yet  there  were  sev- 
eral persons  other  than  her  and  her  husband  named  in  the  bill 
as  defendants,  who  had  actually  been  made  defendants  by  ser- 
vice of  process,  acceptance  or  waiver  of  service,  or  by  publica- 
tion. These  other  persons  were  persons  sui  juns,  and  capable 
of  appearing  by  solicitor,  and  of  waiving  service  of  process  and 
publication,  and  any  other  provision  of  law  made  for  their  bene- 
fit and  protection.  During  the  whoW  lime  the  suit  for  foreclos- 
ure was  pending,  she  had  no  separate  estate  in  the  land,  and  was 
not  in  any  respect  a  person  sui  juris.  The  decree  in  that  suit 
directed  the  register  to  sell  the  land,  but  did  not  on  its  face 
determine  whose  interest  nor  the  quantum  of  interest  whicL 
should  be  sold.    The  register  sold  the  land,  and  reported  the 
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sale;  and  iheroupon  the  court  decreed  that  the  report  be  oon« 
firmed,  "  that  the  defendants'  eqnitj  of  redemption  into  and  ont 
of  said  premises  be  forever  barred  and  foreclosed,  and  that  the 
purchaser  be  let  into  possession  thereof."  Upon  these  facts, 
we  decide  that  the  estate  of  Mrs.  Hazzard  in  the  lan4  was  not 
divested,  and  did  not  pass  by  the  proceedings  under  the  bill  for 
foreclosure:  Shriver^s  Lessee  v.  Lynn,  2  How.  43;  SbUingsworth 
y.  Barbour ^  4  Pet.  475;  Lessee  of  Walden  v.  Craig,  14  Id.  154; 
Webster  y.  Eeid,  11  How.  437;  Denning  v.  Corwin,  11  Wend. 
^7;  3  PhiU.  Ev.,  ed.  1839,  998, 1002;  EoUinger  v.  Bank,  SAIa. 
605;  Clay's  Dig.  612,  sec.  4;  1  Smith's  Ch.  Pr.  193,  253,  254; 
Elston  V.  Wood,  2  Myl.  A  K.  678;  Hodgson  v.  Merest,  9  Price, 
556;  Hughes  v.  Evans,  1  Sim.  &  St.  188;  Mole  v.  Smiih,  1  Jac.  & 
W.  665;  Calvert  on  Parties,  265,  272;  Ex  parte  Halsam,  2  Atk. 
50;  Clay's  Dig.  844,  sec.  58;  Gee  v.  CofUe,  1  Myl.  &  Cr.  180; 
Dyeit  V.  North  American  Coal  Cos.,  20  Wend.  570  [32  Am.  Deo. 
598];  Ferguson  v.  Smith,  2  Johns.  Ch.  139. 

The  proceeding  for  foreclosure  was  a  proceeding  not  in  rem, 
but  in  personam.  It  was  essential  to  the  validity  of  the  decree 
therein  rendered,  as  to  Mrs.  Hazzard,  that  the  court  should 
have  had  jurisdiction  of  her  person  as  well  as  of  the  subject- 
matter.  She  was  a  resident  married  woman,  without  any  sep- 
arate estate.  The  fourth  rule  of  our  practice  in  chancery  pre- 
scribed the  mode  in  which  the  court  might  acquire  jurisdiction  of 
her  person.  The  court  did  not  acquire  such  jurisdiction  in  that 
mode,  and  there  is  nothing  in  the  record  which  shows  that  the 
court  ever  did  acquire  such  jurisdiction.  In  the  absence  of  any 
compliance  with  our  fourth  rule  of  practice  in  chancery,  in  the 
absence  of  any  plea,  answer,  or  demurrer  on  the  part  of  her  or  her 
husband,  in  the  absence  of  any  order  applied  for  or  made  that  she 
might  appear  by  solicitor,  or  that  she  might  answer  or  defend 
separately,  her  appearance  by  solicitor,  whether  that  solicitor  was 
appointed  by  her  husband  or  herself,  would  not  give  the  court 
jurisdiction  over  her  person.  We  do  not  decide  that,  after  the 
jurisdiction  of  the  court  over  the  person  of  the  wife  has  attached, 
the  husband  cannot  appoint  a  solicitor  for  himself  and  her.  But 
we  do  decide  that,  under  the  circumstances  hereinabove  stated, 
the  court  could  not  acquire  jurisdiction  over  her  person  merely 
from  his  appointment  of  a  solicitor,  and  the  appearance  of  that 
solicitor  for  her.  There  is  no  law  or  rule  in  this  state  which  ena- 
bles him,  by  any  such  voluntary  act,  to  give  the  court  jurisdiction 
over  her  person,  or  to  bind  her  by  a  decree  in  a  suit  for  f oreolo»- 
Qre  rendered  without  any  notice  to  her,  either  actual  or  ooft- 
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simotiye,  and  ^witihoiit  any  opportunity  to  her  to  defend:  J5ol- 
Kng9wor(h  ▼.  Barbour,  4  Pet.  476;  8  Phill.  Ev. » ed.  1839, 865,  and 
oases  there  cited  from  Louisiana  reports;  Lyerly  y.  Wheeler,  11 
Ired.  L.  288;  San/ard  v.  Granger,  12  Barb.  392. 

We  may  concede  that  where  persons  who  are  sui  juris  appear 
by  solicitor,  they  give  to  the  courts  jurisdiction  oyer  their  per- 
sons by  such  appearance:  CaUin  y.  OUder,  3  Ala.  536;  Pucheti 
y.  Pope,  3  ALi.  552.  But  in  this  respect  there  is  an  essential 
difference  between  a  person  mii  juris  and  a  person  who  is  not  in 
any  respect  sui  juris. 

By  the  law  as  it  existed  at  the  time  Bobert  F.  Hazzard  mar- 
ried Sarah  M.  McGrew,  he  gained  by  the  marriage  a  title  to  the 
rents  and  profits  of  her  land  during  the  coyerture.  By  the  birth 
of  issue  he  became  tenant  by  the  curtesy  initiate.  But  his 
right,  as  well  as  the  right  of  those  claiming  under  the  mortgage 
executed  by  him,  ceased  and  was  defeated  by  the  diyorce  a  mn- 
culo  granted  to  her;  and  by  that  diyorce  her  right,  which  had 
been  suq^nded  during  the  coyerture,  was  restored  to  her  pre- 
cisely as  it  would  haye  been  restored  to  her  by  his  death: 
Wheeler  y.  ffotchbiss,  10  Conn.  225;  Barber  y.  Boot,  10  Mass. 
260;  Benwick  y.  Benvnck,  10  Paige,  420. 

After  this  diyorce,  and  in  1852,  she  married  the  appellant,  and 
afterwards  gaye  birth  to  a  child.  After  this,  and  in  1853,  and 
before  this  suit  was  commenced,  she  died,  without  haying  dis- 
posed of  the  land,  leaying  her  husband,  the  appellant.  Hying. 
If  the  common  law  had  remained  unchanged,  he  would,  upon  the 
facts  aboye  stated,  haye  been  "  a  complete  tenant  by  the  cur- 
tesy," and  entitled  as  such  to  hold  and  use  the  land  during  his 
life:  2  Bla.  Com.  126,  128;  Preston  on  Estates,  516.  But  by 
the  act  of  March  1,  1848,  to  secure  to  married  women  their  sep- 
arate estates,  and  the  act  of  February  13,  1850,  amending  thai 
act,  the  husband  does  not  acquire  any  right  to  the  property 
which  his  wife  had  upon  his  marriage  or  acquired  afterwards, 
except  as  proyided  for  in  said  acts.  The  right  of  the  appellant 
Inserted  in  the  present  case  is  to  be  determined  by  the  proyia- 
ions  of  the  last-mentioned  act,  which  was  of  ^rce  at  the  time 
of  his  marriage,  or  by  the  proyisions  of  the  code,  which  went 
into  effect  on  the  seyenteenth  of  Januaiy,  1853:  Code,  sec.  1990. 
We  shall  not  now  decide  whether  the  act  of  February  13,  1850, 
or  the  code  must  goyem  this  case.  The  question  was  not  de- 
cided in  the  court  below.  It  may  not  be  necessary  to  decide  it; 
for  although  appellant's  wife  died  in  1853,  it  does  not  appear 
that  she  died  after  the  code  went  into  effect     She  may  hay# 
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died  before  the  seTenteenth  of  Jftnuazy,  1863.  And  whether  the 
code  or  the  act  of  1860  goTems  in  deciding  upon  the  right 
asserted  in  this  suit  by  appellant,  it  is  clear  from  what  we  haye 
hereinaboYe  decided  that  the  court  ezred  in  its  charge  to  the 
jury.  For  that  error  its  judgment  is  reyersed  and  the  cause 
lemanded. 


EnrscT  or  Valid  Dscbsx  or  Bitobci. — ^Decree  in  soit  for  divoroe  may  be 
«ither  a  nullity  decree,  declaring  the  alleged  marriage  nail;  a  decree  nid,  a 
temporary  decree  granted  in  eome  states;  a  decree  a  vinetdo  nuUrinumiif  di»- 
■olving  abeolutely  the  bonds  of  matrimony;  or  a  decree  a  menta  tt  thon^  sep- 
anting  the  parties  from  bed  and  board;  and  it  is  the  purpose  of  this  note  to 
oonsider  the  effect  of  such  decrees  on  the  persons  and  property  of  the  partiea 
to  the  decree,  as  between  themselves  and  in  their  relations  to  third  perscms. 
The  effects  of  a  decree  may  be  determined  directly  and  expressly  by  the  de- 
cree itself,  or  may  result  logically  or  by  statute  from  the  nature  of  the  divoroe 
granted. 

Bbobxb  or  NuLUTT. — ^A  decree  of  nullity  is  not  a  decree  of  diyorce  at  all; 
it  is  a  judicial  declaration  that  no  marriage  exists;  it  does  not  make  the 
alleged  marriage  Toid,  but  declares  that  it  was  void  ab  iwUio:  Bawdon  ▼.  JSm»- 
don,  28  Ala.  665;  Brwan  y.  Wedbrook,  27  Ga.  102;  Pawdl  v.  PaweO,  18  Kan. 
371;  MkwUOe  v.  MinvMU,  15  La.  Ann.  342;  Chaat  v.  Chan,  55  Me.  21; 
Lincoln  v.  Lmcoln^  6  Bobt.  525;  Wightman  v.  Wighlman,  4  Johns.  Ch.  343; 
8mUh  v.  Morehead,  6  Jones  Eq.  360.  Such  nullity  decree  settles  the  valid- 
ity or  invalidity  of  the  marriage,  and,  as  between  themselves,  fixes  the  aUUut 
of  the  parties,  though  as  to  the  third  persons  who  have  been  misled  by  the 
holding  out  of  the  relation  of  husband  and  wife,  such  decree  may  not  be  con- 
clusive: Clem  v.  Bathunt,  2  Stra.  960;  Da  Coda  v.  Villct,  Id.  961;  Perty 
V.  Meddowerc^ft,  10  Beav.  122;  Harrison  v.  SotUhhampton,  17  Eng.  L.  k  Eq. 
364.  The  rules  which  apply  in  the  case  of  a  valid  decree  of  divorce,  as  to  its 
effect,  do  not  apply  in  case  of  a  nullity  decree,  for  the  reason  that  most  of 
such  rules  are  founded  on  the  past  relation  of  husband  and  wife,  whereas  in 
case  of  a  nullity  decree  it  is  established  that  such  relation  never  existed.  The 
parties,  on  decree  of  nullity,  are  entitled  each  to  his  or  her  property  as  single 
individuals,  and  as  though  no  relation  whatever  bad  existed:  Coffe  v.  Acton,  1 
Ld.  Baym.  515.  Neither  party  is  debarred  from  being  a  witness  to  the  fullest 
extent  against  the  other,  and  their  conmiunicatioDs  are  not  regarded  as  confi- 
dential: WdU  V.  Flekeher,  5  Gar.  k  P.  12.  On  decree  of  nullity,  the  woman 
rwitmes  her  maiden  name:  FendaU  v.  Qoldmiidf  L.  B.,  2  P.  Div.,  263. 

DscBja  Nisi. — ^This  decree,  granted  by  some  of  the  states  in  a  suit  for 
divorce,  is  made  after  hearing,  and  instead  of  immediately  granting  an  abeo- 
Inte  divorce,  and  on  the  provision  that  the  party  sued  may,  if  he  can  before 
a  certain  time,  show  cause  why  such  decree  should  not  be  made  absolute.  U 
sach  cause  is  shown,  the  decree  nin  is  reversed  and  the  bill  dismissed;  other- 
^nMe  the  decree  is  made  absolute,  and  is  then  in  effect  a  decree  of  divoroe  in 
full  virtue:  Moort  v.  Moors,  121  Mass.  233;  BotUton  v.  Botdton,  31  L.  J.  Mat. 
C«s.  115;  Boddy  v.  Boddy,  30  Id.  95;  Fotder  v.  Fcnoler,  31  Id.  31;  Masten  v. 
Masters^  34  Id.  7;  Harding  v.  Harding,  Id.  9;  WhUmore  v.  WkUmore,  35  Id. 
52;  StoaU  v.  StoaU,  32  Id.  120;  Hulsey  t.  Htdsey,  41  Id.  19;  Bavenscroft  ▼. 
Bavensenift,  Id.  28;  Ansey  v.  Ansey,  45  Id.  56;  Walton  v.  Walton,  L.  B.,  1 
r.  ft  D.,  227;  Deming  v.  Deming,  Id.  531;  NobU  v.  Noble,  Id.  691;  Alexander 
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▼.  Alexander^  2  Id.  184.  Until  saoh  m  decree  is  made  absolute,  the  parties  are 
hiuband  and  wife,  and  neither  can  marry  again:  NMe  ▼.  NobUy  L.  R.,  1  P. 
ft  D.,  601;  Norman  v.  Wlars,  L.  B.,  2  Ezch.  Div.,  359;  Moors  v.  Moort^ 
121  Mass.  233;  JSdgerly  y.  Edgerly,  112  Id.  53;  Fox  v.  Davis,  113  Id.  255. 

DscBXK  OF  DnroBCi  a  Vinoulo  Matrimonii. — ^This  decree  has  the  effeot 
to  dissolve  the  bonds  of  marriage  absolntely,  either  as  to  both  parties  or  with 
a  prohibition  against  marriage  as  to  the  gnilty  party:  M%U%more  ▼.  Jfitttmoi^ 
40  Pa.  St.  151;  Gardner  v.  Gardner,  56  Md.  127.  The  effect  of  this  decree 
may  be  considered  with  regard  to  the  9UUu8  of  the  parties  from  the  rendition 
of  the  decree,  and  with  regard  to  their  property  rights,  including  their  rights 
to  contract  and  the  right  of  each  to  sae. 

Status  of  Parties. — An  absolute  divorce,  or  divorce  a  vinetdo  matrhnonUf 
dissolves  all  marriage  ties,  and  destroys  the  relation  of  husband  and  wife  aa 
absolutely  as  if  dissolved  by  death:  Clarke  v.  LoU,  11  111.  105;  Wkiiseilyr, 
MUls,  6  Ind.  229;  McOraney  v.  MeCraney,  5  Iowa,  232;  Hays  v.  Saanderson^ 
7  Bush,  489;  Stale  v.  IVeatherby,  43  Me.  258;  Webster  v.  Webster,  58  Id.  139; 
Barber  v.  Boot,  10  Mass.  260;  Hunt  v.  Thompson,  61  Mo.  148;  MiUwiore  ▼. 
MiUimore,  40  Pa.  St.  151;  People  v.  Hovey,  5  Barb.  117;  Estate  of  KintsAnffer, 
2  Ashm.  455;  Htdl  v.  HuU,  2  Strobh.  Eq.  174;  Browning  v.  Headley,  2  Bob. 
(Va.)  340;  Porter  v.  Porter,  27  Gratt  599.  Such  a  decree,  dissolving  the 
marriage  absolutely,  indirectly  puts  an  end  to  all  rights  dependent  upon 
coverture:  WhUseU  v.  Mills,  6  Ind.  229;  Forrest  v.  Forrest,  3  Boew.  671;  Flory 
V.  Becker,  2^a.  St.  472.  The  effect  on  the  woman's  status  is  to  make  her  a 
/erne  sole:  Piper  v.  May,  51  Ind.  283.  The  result  of  any  divorce  is  to  destroy 
the  right  of  cohabitation;  and  after  a  divorce  a  vinculo,  the  wife  is  an  in- 
truder in  her  late  husband's  house,  and  he  may  bar  her  out:  Brown  v.  Smith, 
83  ni.  291;  MerriU  v.  MerriU,  38  Mich.  707.  Right  to  custody  of  children, 
as  an  element  of  divorce,  is  usually  provided  for  by  statute  or  expressly  by 
the  decree.  Where  not  so  provided,  the  respective  rights  of  parents  to 
children  are  not  affected;  the  relation  destroyed  by  the  divorce  being  that  of 
hnsband  and  wife,  and  not  that  of  parent  and  child:  Welch  v.  Weldk,  43 
Conn.  342;  Ftnch  v.  Finch,  22  111.  411;  Plaster  v.  Plaster,  47  Id.  290;  Pimila- 
ger  v.  Pinninger,  25  La.  Ann.  53;  Cocke  v.  Hannum,  39  Miss.  423;  and  thongfa, 
as  a  matter  of  right,  in  absence  of  decree  or  statute,  the  father  takes  prece- 
dence in  the  right  to  custody  of  the  children,  both  during  the  marriage  and 
afterwards:  HewiU  v.  Long,  76  IlL  399;  McShan  v.  MeShan,  56  Miss.  413; 
yet  in  case  of  a  divorce,  the  court  in  decreeing  custody  of  the  children  will 
look  to  their  welfare  and  best  interest,  and  will  place  them  where  they  will 
be  happiest  and  best  cared  for:  Anonymous,  55  Ala.  428;  Wand  v.  Wand,  14 
OaL  512;  Lmdsey  v.  Lindsey,  14  Ga.  657;  HewiU  v.  Lo7ig,  76  111.  399;  J^ar- 
nail  V.  MuUiken,  8  Ind.  152;  Cole  v.  Cole,  23  Iowa,  433;  Hunt  v.  Hunt,  4 
G.  Green,  216;  Brandon  v.  Brandon,  14  Kan.  342;  Ltfever  v.  Lffever,  6  Md. 
472;  Johneon  v.  Branaman,  10  Id.  495;  Harding  v.  Harding,  22  Id.  337; 
McShan  v.  McShan,  56  Miss.  413;  Cocke  v.  Hannum,  39  Id.  423;  Lusk  v. 
Lusk,  28  Mo.  91;  Messenger  v.  Messenger,  56  Id.  329;  English  v.  English,  83 
N.  J.  Eq.  738;  Baird  v.  Baird,  19  Id.  481;  State  v.  StigaU,  22  N.  J.  L.  286; 
Price  V.  Price,  55  N.  Y.  656;  Barron  v.  Barron,  4  Johns.  Ch.  187;  People  v. 
Mercein,  8  Paige,  47;  CommontoeaUh  v.  Demott,  64  Pa.  St.  305;  Prather  t. 
Prather,  4  Desau.  33;  Campbell  v.  Campbell,  37  Wis.  206.  A  divorce  a  oca- 
eulo  does  not  affect  the  legitimacy  of  children  bom  or  begotten  before  the 
date  of  the  decree:  Wait  v.  Wait,  4  N.  Y.  95;  Lineeeum  v.  Z4neeemnf  3  Mo. 
441;  unless  the  cause  of  the  divorce  was  the  wife's  adulteiy,  in  which  caae  the 
fnestion  of  legitimacy  is  one  to  be  determined  by  a  proper  tribunal:  Or^m  ▼. 
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Orou,  3  Paige,  199;  Van  Aemam  ▼.  Van  Aematn,  1  Barb.  Ch.  375;  Moni- 
fomety  t.  liatUffomeryy  3  Id.  132.  In  the  abeence  oif  a  proririon  in  the  decree, 
both  parents  may  be  liable  after  divorce  for  the  support  of  their  children: 
Fmeh  ▼.  Fmch,  22  Conn.  411. 

The  power  to  change  her  name  is  often  granted  to  a  woman  on  divorce 
a  vinculo.  The  rolings  as  to  whether  a  woman  can  change  her  name  in  such 
case,  aa  a  matter  of  right,  are  conflicting.  It  has  been  held  in  such  cases 
that  a  woman  is  remitted  to  her  former  name  and  station:  Capd  v.  Powell^ 
17  G.  K,  N.  8.,  7i3;  MeOraney  v.  McGraney,  5  Iowa,  232;  so  it  has  been  held 
that  a  woman's  marriage  name  is  her  name,  and  that  she  can  only  acquire 
a  new  name  by  reputation:  FendaU  v.  Oouldsmid,  L.  B.,  2  P.  ft  D.,  263; 
but  aa  there  is  no  property  in  a  name,  and  as  a  person  may  assume  any  name 
he  or  she  pleases,  it  is  probably  a  matter  of  choice  which  name  she  may  adopt: 
Du  BatOay  v.  Du  Bmday,  L.  B.,  2  P.  C,  430;  Snook  v.  Snooh,  2  Hilt.  606; 
LhUon  V.  Bank^  10  Fed.  Bep.  895;  Johnston  v.  Ooodenow,  44  V t  662. 

Divorce  a  vinculo  destroys  incapacity,  on  account  of  interest,  to  testify: 
State  V.  JoUy,  3  Dev.  &  B.  Eq.  110;  and  after  such  divorce  the  parties  may 
testify  fully,  except  as  to  confidential  communications  made  during  marriage, 
and  facts  learned  only  by  virtue  of  the  marriage  relation,  the  prohibition  aa 
to  the  latter  communications  and  facts  being  on  the  ground  of  public  policy, 
which  endeavors  to  preserve  the  marriage  relation  as  one  of  entire  and  perfect 
confidence:    Wadliams  v.  Humphrey,  22  111.  539;  Rea  v.  Tucker,  51  Id.  110; 
WooUey  v.  Turner,  13  Ind.  253;  Mercer  v.  Patterson,  41  Id.  440;  Anderson  t, 
^iMferwrn,  9  Kan.  112;  Elstoick  v.  Commonwealth,  13  Bush,  155;  MeOuire  v« 
Moloney,  1  B.  Mon.  224;  Dieterman  v.  Gfraves,  6  Cush.  308;  Herrick  v.  OdeUf. 
29  Mich.  47;  Wottnch  v.  Freeman,  71  N.  Y.  601;  Chamberlain  v.  People,  23: 
Id.  85;  StaU  v.  JoUy,  3  Dev.  &  B.  Eq.  110;   Cooib  v.  Orange,  18  Ohio,  526^ 
Knnbrow  v.  Mitchell,  1  Head,  539;  StaU  v.  Phdps,  2  Tyler,  374;  Dudley  v.. 
Jhtdley,  1  Wis.  66«. 

Parties  may  marry  again  after  a  divorce  a  vinculo  unless  prohibited  by- 
statute,  or  decree  by  virtue  of  a  statute:  Clarke  v.  LoU,  11  111.  105;  WhMEt 
MiOB,  6  Ind.  229;  Harding  v.  Alden,  9  Me.  140;  State  v.  Weiherby,  43  Id. 
258;  HuU  v.  HuU,  2  Strobh.  Eq.  174;  Dickaon  v.  Dickson,  1  Yerg.  110.  Un- 
leas  anthorized  by  statute,  a  decree  cannot  have  the  effect  to  prohibit  marriage 
of  the  guilty  party:  Barber  v.  Barber,  16  Cal.  378;  Gamer  v.  Chimer,  56  Md. 
127.  A  statute  so  prohibiting  marriage  after  divorce  is  not  unconstitutional: 
ElUot  V.  JEUiot,  38  Id.  357.  The  prohibition  to  marry  is  in  most  states  con- 
sidered a  penalty,  and  has  no  extraterritorial  effect;  but  in  some  of  the  states 
it  is  considered  a  denial  of  relief  to  the  guilty  party,  and  such  party  is  held 
bound  by  a  marriage  still  existing  as  to  him  for  that  purpose:  Fuller  v.  Fuller, 
40  Ala.  301;  Stephenson  v.  Cray,  17  B.  Mon.  193;  CommonweaUh  v.  Lane, 
113  Mass.  458;  Putnam  v.  Putnam,  8  Pick.  433;  West  v.  Lexington,  1  Id. 
606;  Van  VoorhU  v.  BrintnaU,  86  N.  Y.  18,  citing  most  of  the  earlier  cases; 
Kerrison  v.  Kerrison,  8  Abb.  N.  C.  171;  People  v.  Chase,  28  Hun,  310,  Moom 
T.  Hegeman,  27  Id.  68;  People  v.  Hovey,  5  Barb.  117;  Webb  v.  Webb,  1  Tuck. 
372;  Van  Storch  v.  Griffin,  71  Pa.  St.  240;  WiUiams  v.  Oates,  5  Ired.  L.  535; 
Dickson  V.  Dickson,  1  Yerg.  110;  but  thon;2;h  the  decree  does  prohibit  another 
marriage,  a  marriage  in  violation  thereof  is  held  not  to  constitute  bigamy: 
StaU  V.  Wetherby,  43  Me.  258;  PeopU  v.  Hovey,  5  Barb.  117;  Dickson  v.  Dick- 
mm,  1  Yeig.  110;  nor  does  sexual  intercourse  after  divorce  constitute  adultery: 
StaU  V.  Wetherby,  43  Me.  258;  Commonwealth  v.  Putnam,  1  Pick.  226;  For- 
rest  V.  Fbrrest,  3  Bosw.  661. 

When,  after  divorce  a  vinculo,  one  party  dies,  the  other  is  not  a  widow  or 
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'widower,  nor  entitled  to  any  righte  of  ■oooeeaion  or  edminiBtration:  Bmrr  ▼. 
Bwrr,  11  Opfn.  Atfjr  Gen.  1;  Clarke  ▼.  LoU,  11  HL  105;  Whii$eU  ▼.  JiUU, 
6  Ind.  229;  ChenowUh  ▼.  Chenowiih,  14  Id.  2;  BiUan  ▼.  HenkLArath,  28  Id. 
71;  ^ttfU  y.  Thompgon,  61  Mo.  148;  i>0(2M>ii  t.  BuUer^  17  Id.  87;  Se^ncUU  ▼. 
MeynMa,  24  Wend.  103;  i?tc«  ▼.  /^umiey,  10  Ohio  St  696;  LatMin  t.  JDm^jiw 
^  Id.  454;  ^^tMOoto  y.  SwaUtno,  27  N.  J.  Eq.  278;  BoUm  v.  JSotton,  73  Ma. 
^299;  CcmmatweaUh  v.  PoimA,  51  Pal  St  438;  but  eee  conira:  WaU  t.  WaU^ 
4  N.  Y.  00;  ^Om  v.  McCuUough,  2  Heiek.  174;  Highiey  v.  ^Oem  3  Ifkx 
iApp.  521;  IfoocE  ▼.  ^Simmofw,  20  Mo.  368;  Man^fidd  t.  Mclnlyn,  10  Ohio,  27. 

Property  RighU  cf  Pariiee.—'DvTOTQie  a  vmculo  terminatee  all  the  hn»- 
Uand's  eetates  in  the  wife**  realty  by  virtue  of  oovertnre,  and  the  wife  is 
restored  to  her  estate  aheolately  and  entire  as  she  enjoyed  it  prior  to  her  mar- 
jriage:  Howey  v.  CMngs^  54  Am.  Dec.  427;  Wheeler  v.  HaUhkiss^  lOOonn.  225; 
.Doe  V.  Brown,  5  Blackf.  300;  Hays  v.  Sandersan,  7  Bosh,  489;  Bairher  ▼. 
'Jtoot,  10  Mass.  260;  Renwkk  v.  Benwiek,  10  Paige,  420;  Wright  ▼.  Wrighi^  % 
IMd.  429;  EetaU  of  KinJtsAnger,  2  Ashm.  455;  Flory  ▼.  ^edber,  2  Pa.  St  470; 
■JUm\ford  ▼.  Barr^ford,  4  Or.  30;  Byrne  v.  Byrne,  3  Tex.  336;  €hmld  ▼.  fTefr- 
«/er,  1  Tyler,  414;  Porter  t.  Porter,  27  Gratt  599.  On  decree  a  vinadOt  huB- 
iiand's  right  to  curtesy  ceases.  This  role  is  laid  down  in  the  principal  caae, 
•and  in  the  cases  just  aboye  cited,  and  also  in  Starr  v.  Pease,  8  Conn.  541; 
Clarke  y.  Lott,  11  IlL  105;  Oldham  r.  Henderson,  5  Dana,  254;  Clarke  y. 
•  Slaughter,  38  Miss.  64;  Oouid  y.  Crow,  57  Mo.  200;  SackeU  v.  OUes,  3  Barb. 
^Gh.  204;  Schoeh  y.  Schoch,  33  Pa.  St  851;  Burt  v.  HurlbuH,  16  Vt  292; 
3l(a<<odb  y.  Steams,  9  Id.  326.  The  wife's  realty  held  by  the  husband  after 
such  divorce  is  in  his  hands  as  a  trustee:  Schoch  v.  ScJioch,  33  Pa.  St  351. 
The  assignee  of  the  husband  has  no  better  title  to  the  wife's  realty  after 
divorce  than  the  husband  has  in  absence  of  the  assignment:  Starr  t. 
Pease,  8  Conn.  541;  Hayes  v.  Sanderson,  7  Bush,  489;  McConnell  v.  Wenrieh, 
16  Pa.  St  365;  and  if  property  is  improperly  assigned  by  the  husband,  the 
decree  may  restore  the  same  to  the  wife:  Kriger  v.  Day,  2  Pick.  316;  or  may 
restrain  the  husband  from  wrongfully  interfering  with  it:  Anonymous,  9  Mod. 
43;  Holmes  Y.  Holmes,  4  Barb.  297.  The  wife's  right  of  dower  will  be  barred 
\>y  divorce  a  vinculo,  except  in  case  of  regulation  by  statute:  Jordan  v.  Clarke 
31  HL  465;  BiUan  v.  HerckUbrath,  23  Ind.  71;  McCafferty  v.  McCafferty,  8 
Bladd.  218;  McOraney  v.  McOraney,  5  Iowa,  232;  Harding  v.  Alden,  9  Me. 
140;  CUmId  v.  Crow,  57  Mo.  200;  Qleeson  v.  Emerson,  51  N.  H.  405;  Colams 
y.  Colame,  25  N.  J.  Eq.  440;  Reynolds  v.  Reynolds,  24  Wend.  193;  Biee  y. 
Lumley,  10  Ohio  St  596;  Burdick  v.  Briggs,  11  Wis.  126.  Estate  granted 
to  husband  and  wife  in  joint  tenancy  by  entireties,  on  divorce  a  oiacic/o,  is 
left  in  their  hands  as  an  estate  in  joint  tenancy:  Lash  v.  Lash,  58  Ind.  526; 
or  where  not  held  in  joint  tenancy  becomes  an  estate  held  by  them  as  tenants 
in  common:  Harrer  v.  Wallner,  80  HI.  197;  Lash  v.  Lash,  58  Ind.  526;  Inrt 
Benson,  16  Nat  Bank.  Beg.  377;  Boggs  v.  Boggs,  55  Ga.  590.  So  it  is  held 
that  a  wife  loses  her  jointure  on  such  decree:  Clarke  v.  Lott,  11  IlL  105| 
Jordan  v.  Clark,  81  Id.  465.  After  such  decree  the  husband's  lease  of  the 
wife's  lands  ceases,  unless  she  is  joined  with  him:  Oould  v.  Wehster,  I  Tyler, 
409;  Emmert  v.  Hays,  89  111.  11.  Where  the  lease  is  of  common  property, 
hoih  are  bound  after  divorce:  Emmert  v.  Hays,  supra. 

The  husband's  rights  in  the  wife's  separate  personalty  are  ended  by  a  di- 
^orce  o  vinetdo:  Clark  v.  SlaughUr,  38  Miss.  64;  Starr  v.  Pease,  8  Conn.  541 1 
Schoeh  v.  Schoeh,  33  Pa.  St  351.  But  such  property  as»  by  virtue  of  his 
eights,  vested  in  him  by  virtue  of  such  marriage,  is  his,  and  his  rights  thereto 
•re  not  changed:  Lawson  v.  ShotweU,  27  Miss.  630;  Qleeson  v.  Emerson^  61 
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K.  H.  405;  Pwrieryr.  Porter,  27  Oimtt.  609;  YTeMer t.  Webder,  58  Mo.  189; 
Ltmderr.  Lamdar,  L.  R.,  7  Eq.»  228.  The  hnabaiid  csnnot, thereforoy seek  to 
fednoe  tiie  wife's  cliosee  in  aotioo  to  his  pQeeetrion,  after  raoh  decree,  hie 
fight  being  then  entirely  gone:  Ifiebifer  t.  ITebster,  58  Me.  139;  Leggy.  Legg, 
8  Mmi.  99;  Hunt  ▼.  Thampton,  61  Mo.  148;  OotM  t.  Orme,  57  Id.  200; 
f^ood  T.  ^inMiumf,  20  Id.  963;  Cfarke  ▼.  MeOrtary,  12  Smed.  ft  M.  347; 
^obne*  ▼.  Boknee,  4  Barb.  295;  WhUe  t.  IFAste,  5  Id.  474;  Renwiek  ▼.  i?«i- 
wiefc,  10  Plaige»  420;  Aftite  of  Kinttinger,  2  Aahm.  255;  £od^  ▼.  Hamilton^  2 
8eig.  ftIL491;  Adk ▼. /fafa,  6  Watts,  131;  FhryY.  JSeeisr,  29 Pa. St  470; 
IPMtfcroast  T.  Smith,  4  Sawle,  177;  and  his  aasignment  at  that  time  passes 
no  title:  Paige  ▼.  Bite$,  19  Pick.  269;  Wood  v.  Simnums,  20  Mo.  363. 

On  divorce  a  tfinailo,  wife's  right  to  sapport  by  virtue  of  marriage  ends: 
CHodbey.  Lett,  11  HL  105.  And  she  has  no  power  to  pledge  the  husband's 
credit:  Addieon  t.  Bowie,  2  filand,  619;  Forrutr.  Forreet,  3  Bosw.  661.  On 
decree,  wife  is  entitled  to  share  of  the  common  property:  Depae  ▼.  Mago,  11 
Mo.  314;  Kcuhaw  ▼.  Kcuhaw,  3  Call,  312;  McLaren  v.  Benton,  31  OaL  29; 
MiUer  ▼.  MiOer,  33  Id.  353;  Bgme  y.  Btfme,  3  Tex.  336.  But  this  is  in  most 
states  expressly  regulated  by  statute.  Provision  made  for  a  woman  *'  during 
eovertnre "  ends  by  such  d4voroe:  Howard  ▼.  Head^  111  Mass.  209.  And  a 
settlement  during  coverture  ceases,  though  the  wife  be  the  innocent  party: 
Id.  A  settlement  on  the  wife  for  life  does  not  cease  with  such  divorce:  Jfc* 
Orathv.  Pewneglvania,  8  Phila.  113;  Miller  v.  MiUer,  I  Sandf.  Ch.  103;  unless 
so  provided  by  statute  or  by  the  settlement  itself:  MeOowan  v.  CcUdwell,  1 
Cranch  G.  C.  481;  McBride  v.  Greenwood,  11  Ga.  379;  Bw^h  v.  Bunch,  38 
Ind.  400;  DalUm  v.  Bamardeton,  9  Mass.  201;  Weet  Cambridge  v.  Leaeington^ 
1  Pick.  506;  Babcoek  v.  Smith,  22  Id.  61;  Highley  v.  Allen,  3  Mo.  App.  521; 
Bfi^alo  V.  Whitedeer,  15  Pa.  St.  182;  Harris  v.  McElnyy,  45  Id.  216.  Such 
»  divorce  does,  however,  end  a  provision  for  husband  and  wife  during  their 
"joint  lives:"  Hays  v.  Sanderaon,  7  Bush,  489.  A  divorce avineictodoesnot 
vacate  a  previous  decree  for  alimony,  nor  do  away  with  a  liability  therefor: 
Harrieon  v.  Harrison,  56  Am.  Dec.  227.  But  on  such  a  divorce  being  granted 
to  the  husband,  the  provision  theretofore  made  for  temporary  alimony  ter- 
minates: Id.     And  see  note  to  Methmn  v.  Methvin,  60  Am.  Dec.  665-682. 

The  parties  may  contract  with  each  other  fully  after  a  decree  of  divorce  o  vin* 
ado:  Merrill  v.  MerriU,  38  Mich.  707;  the  wife  may  be  her  Ute  husband's  ten- 
ant: Id. ;  the  parties  are,  after  such  decree,  capable  of  maintaining  suits  against 
each  other:  BUzhe  v.  BlaJbe,  64  Me.  177;  the  husband  may  recover  debts  due 
from  his  late  wife  to  him:  Id. ;  Webster  v.  Webster,  58  Id.  139;  the  wife  may 
ane  for  money  due  her  by  her  late  husband,  as  for  aUmony  due,  or  on  a  prom- 
ise made  during  coverture:  Legg  v.  Legg,  8  Mass.  99;  Howard  v.  Howard, 
15  Md.  196;  Webster  v.  Webster,  58  Me.  139;  Blake  v.  Blake,  64  Id.  177;  Albes 
V.  Cole,  39  Vt.  319;  so  she  may  sue  alone  for  injuries  to  herself:  Cheese  v. 
Chase,  6  Gray,  157;  Oibson  v.  Gibson,  46  Wis.  449;  or  to  enforce  a  mortgage 
against  her  husband:  Charruand  v.  Cluxrruand,  1  N.  Y.  Leg.  Obs.  134;  she 
may  by  suit  question  a  conveyance  made  by  the  husband  during  coverture  in 
violation  of  her  rights:  Barrett  v.  Barrett,  5  Or.  411;  the  husband  may  sue 
for  seduction  of  wife  before  divorce:  Dickerman  v.  Graves,  6  Cush.  308;  Rat- 
cliff  V.  Wales,  1  Hill(K.  T.),  63;  Salerr.  Flomer/elt,  1  Ashm.  53;  the  husband 
is  not  liable  for  the  vrife's  torts  during  coverture:  Capel  v.  PoweU,  17  C.  R, 
N.  a,  743. 

Decrxx  07  DiYOBOi  A  MxNSA  ET  Thobo. — Like  the  decree  a  vinetdo,  the 
decree  of  divoroe  o  mensa  et  thoro,  being  a  separation  from  bed  and  board,  can 
be  considered  in  the  light  of  its  effect  on  the  status  of  the  partiei  as  between 
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themaelTw,  and  in  fheir  jeUtion  to  the  oommiiaity  at  lacge,  and  m  to  it» 
effect  on  the  property  rights  of  the  parties  and  others  oonoemed  therein. 

SUthu  Hff  Parties, — A  divorce  from  bed  and  board  does  not  pat  an  ead  to> 
the  marriage  ties,  or  destroy  the  relation  of  hasband  and  wife:  CapelT,  Powell, 
17  C.  B.,  N.  a,  743;  Moore  ▼.  Barber,  5  Giff.  43;  Barber  v.  Barber,  21  How. 
fi82;  Minn  y.  Mayor,  53  Ala.  558;  Oee  v.  TTumpeon,  11  La.  Ann.  057;^ 
Krigfry,  Day,  2  Pick.  316;  Dean  ▼.  Bickmond,  5  Id.  461;  Barrere  ▼.  Barrere^ 
4  Johns.  Ch.  187;  bnt  merely  suspends  certain  of  the  mutoal  rights  and  obli- 
gations of  the  parties:  Clark  v.  Clark,  6  Watts.  &  S.  85;  Barrere  ▼.  Barrere, 
supra;  such  a  diTorce  having  the  effect  to  destroy  the  right  of  cohabitation^ 
and  if  the  parties  again  live  together  and  become  reconciled  as  hnabaad 
and  wife,  the  effect  of  a  divorce  o  mensa  is  destroyed,  and  the  marriage 
relation  continued  or  resumed:  Liddell  v.  lAddell,  22  La.  Ann.  9;   Oee  ▼. 
Thompson,  11  Id.  657;  Hokamp  v.  Hagaman,  36  Md.  511;  Kriger  v.  I>tay^ 
2  Pick.  316;  Dean  v.  Richmond,  5  Id.  461;  Nathans  v.  Naihans,  2  Phila.  393; 
McKarraeher  v.  McKarraeher,  3  Testes,  356;   Tiffin  v.  Tiffin,  2  Binn.  202. 
In  case  of  divorce  a  mensa,  the  parties  cannot  marry  again,  as  the  relation  of 
husband  and  wife  has  not  ceased:  Barber  v.  Barber,  21  How.  582;  Savoie  ▼. 
fgnogoso,  7  La.  281;  Wail  v.  WaU,  4  N.  T.  95;  and  for  the  same  reason  suc^ 
a  decree  does  not  remove  incapacity  to  testify  on  the  part  of  either:  Kemp  v. 
Downham,  5  Harr.  (Del.)  417.    A  divorce  a  mensa  may  ^ve  a  woman  a  stand- 
ing as  a  feme  sole  in  some  cases:  Barber  v.  Barber,  21  How.  582;  Dean  v. 
Richmond,  5  Pick.  461;  Pierce  v.  Bumham,  4  Met.  303;  Wheder  v.  Wheeler, 
2  Dane  Abr.  310;  L^evre  v.  Murdoek,  Wright,  205;  though  in  England  and 
in  some  states  it  is  held  otherwise:  Lewis  v.  Lee,  3  Bam.  ft  Cress.  291;  EUdk 
▼.  Lee,  5  T.  B.  670;  Dean  v.  Rkhmond,  5  Piok.  461;  Clark  v.  Clark,  6  Watts 
k,  S.  85.    The  same  roles  may  be  said  to  apply  to  the  effect  of  a  decree 
a  mensa  on  the  right  to  custody  of  children  as  is  applied  in  case  of  divoroe 
a  mnado:  See  supra. 

Property  Rights  qf  Parties. — ^In  absence  of  express  provision  of  statute  or 
of  the  decree,  a  divorce  a  mensa  does  not  affect  the  respective  rights  of  parties 
in  the  wife's  realty:  Sm4>ot  v.  LeeaU,  1  Stew.  590;  Rochtm  v.  LeeaU,  2  Id.  429; 
Clark  V.  Clark,  6  Watts  &  S.  85;  the  husband  still  has  his  life  estate  and 
curtesy,  and  the  wife  her  right  of  dower:  Oee  v.  Thompson,  11  La.  Ann.  G57; 
Clark  V.  Clark,  8  Watts  ft  S.  85;  Oioen  v.  Marr,  27  Me.  212;  Hohmnp  ▼. 
Hagaman,  36  Md.  511;   Wait  v.  WaU,  4  N.  Y.  95.     But  a  decree  may  ex- 
pressly restore  to  the  wife  her  realty  and  interests  therein:  Holmes  v.  Holmes, 
4  Barb.  297;  Meehan  v.  Meehan,  2  Id.  377;  Dean  v.  Richmond,  5  Pick.  461. 
Except  where  provided  by  the  decree  itself  or  by  statute,  a  divorce  a  mensa 
does  not  affect  the  respective  rights  of  the  parties  in  the  wife's  personalty: 
Clark  V.  Clark,  6  Watts  ft  S.  85;  nor  does  such  a  divorce  affect  the  husband'a 
right  to  reduce  his  wife's  choses  in  action  to  possession:  Ames  v.  Chew,  5  Met. 
320;  Dean  v.  Richmond,  5  Pick.  461;  Stephen  v.  Totty,  I  Cro.  Eliz.  908;  Ste-^ 
vens  V.  Stevens,  1  Met.  279;  Chamberlain  v.  Hewson,  5  Mod.  70;  except  where 
otherwise  provided  by  statute:  Johnson  v.  Lander,  L.  K,  7  Eq.,  228;  Page  v. 
Estes,  19  Pick.  269.    In  any  case,  the  assignee  takes  no  better  right  under 
an  assignment  than  the  husband  himself  had:  Page  v.  Estes,  supra;  Wood  v. 
Simmons,  20  Mo.  363.     A  wife  may,  as  well  after  as  before  decree  a  mensOf 
have  an  equitable  settlement  of  her  choses  in  action,  if  her  husband  seeks  to 
reduce  them:  Johnson  v.  Lander,  L.  R.,  7  Eq.,  228;  Holmes y.  If ofmea,  4 Barb. 
295;  Vanduzer  v.  Vanduzer,  6  Paige,  366;  Renwick  v.  RenvAck,  10  Id.  420. 

After  divoroe  a  mensa,  the  wife  cannot  contract  to  any  greater  extent  than 
before  such  decree:  Barber  v.  Barber,  21  How.  582.     Unless  by  virtue  of 
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•tatate  or  of  the  deoiM,  alie  hM  no  graftter  power  to  coawtiy  lier  reel^  alooes 
BOi§on  y.  Mayor^  68  Ala.  558.  After  sneh  %  divoroeehe  may  stlU  pledge  her 
hnaband's  credit:  OriUenden  t.  Sehermerhom^  39  Mich.  661.  It  has  been  held 
that  while  she  may  have  no  greater  power  to  eae  generally,  the  may  sue 
her  husbaod  alone  in  regard  to  rights  arising  directly  oat  of  the  diyoroe,  as 
for  alimony  dae,  and  the  like:  Barbery.  Barber,  21  How.  582;  Covell  ▼.  OoveU^ 
L.  £.,  2  P.  ft  D.,  411.  Bnt8eeeon<ra.«^arfterT.^ar6«r,lChand.280.  The 
sarvivor,  after  the  death  of  one  party  to  each  a  divorce,  is  a  widow  or  widower: 
WhUaeU  v.  MUU,  6  Ind.  229;  Wiggin  v.  SrnUh,  54  N.  H.  213;  and  the  sncoes- 
don  of  property  remains  the  same:  Clark  v.  Clark,  6  Watts  &  S.  85. 

Alimony  is  a  result  solely  from  the  terms  of  the  decree  in  a  divorce  Bait» 
and  is  not  a  direct  effect  of  the  divorce  itself.  As  to  the  right  to  alimony, 
pending  snit  or  on  decree  o  menta,  see  the  exhaustive  note  on  this  subject  to 
Metkvin  v.  Meihvin,  60  Am.  Dec.  665-682. 

CoNCLUSivsKESs  OF  Dborxes  OF  DivoBOS. — As  between  the  parties  to  a 
decree  of  divorce,  it  is  condnsive  of  all  charges  set  forth,  and  facts  found 
or  which  might  have  been  found,  or  defenses  raised,  at  the  trial:  VmaarU  v. 
YiMatU,  49  Iowa,  639;  Vance  v.  Vance,  17  Me.  203;  ThureUm  v.  ThwnUm, 
98  Mass.  39;  Fera  v.  Fera,  Id.  155;  Brown  v.  Brawn,  21  'S.  IL  536;  Free- 
coU  v.  Fwher,  22  111.  390;  Slade  v.  Slade,  58  Me.  157;  Qreene  v.  Orcene,  2 
Gray,  361;  Burlen  v.  Shannon^  3  Id.  387;  Lea  v.  Lea,  99  Mass.  493;  Lewie 
V.  Lewie,  106  Id.  309;  Bradeiiaw  v.  Heaik,  13  Wend.  407;  OiU  v.  Bead,  6 
R.  I.  343;  BUun  v.  Blain,  45  Vt  538;  KaJUech  v.  KaJUieeh,  9  Wis.  529;  Amory 
V.  Amcry,  26  Id.  152;  see  also  Freeman  on  Judgments,  3d  ed.,  sea  313,  and 
cases  cited.  As  between  the  parties,  the  decree  is  conclusive  of  the  exist- 
ence of  the  marriage  dissolved  thereby:  Mayhew  v.  Mayhew,  3  Man.  &  SeL 
286;  and  establishes  the  fact  that  such  marriage  is  dissolved,  thereby  becom- 
ing a  bar  to  another  snit  for  divorce  between  the  parties:  Hood  v.  Hood, 
11  Allen,  196;  Cooper  v.  Cooper,  7  Ohio,  238;  except  where  the  divorce 
is  invalid,  or  where  partial,  and  the  parties  are  seeking  an  absolute  divorce: 
Webster  v.  IVebeier,  54  Iowa,  153;  Doughty  v.  Doughty,  28  N.  J.  Eq.  581; 
Wright  v.  WHght,  24  Mich.  180;  Cook  v.  Cook,  66  Wis.  195;  and  in  case  of 
a  divorce  a  menea,  the  decree  thereon  is  held  conclusive  between  the  parties, 
ss  to  the  particular  cause  thereof,  in  an  action  subsequently  brought  for  an 
absolute  divorce:  Bland  v.  Bland^  L.  R,  1  P.  ft  D..  237;  Slade  v.  Slade,  58 
Me.  157,  and  cases  next  above  cited. 

As  to  third  persons,  decrees  of  divorce  are  conclusive  on  the  ttatua  of  the 
parties:  Bwrlen  v.  Shannon,  3  Gray,  387;  Qamrand  v.  Oourand,  3  Redf.  262; 
but  are  not  conclusive  as  to  the  marriage  of  the  partiee:  Id.;  Freeman  on 
Judgments,  3d  ed.,  sees.  154,  313;  nor  as  to  their  respective  innocence  or 
guilt:  QUI  V.  Bead,  5  R.  I.  343;  Needham  v.  Bremner,  L.  R.,  1  C.  P.,  583. 

As  to  the  extrateiTitorial  conclusiveness  of  a  divorce  granted  in  a  state, 
other  than  that  in  which  the  parties  were  domiciled,  to  which  state  they 
went  solely  for  the  purpoee  of  securing  such  divorce,  see  Freeman  on  Judg- 
ments, 3d  ed.,  sees.  579-587. 

Mabrikd  Womvn,  Agknowlkdoments  bt:  See  LivingeUm  v.  Kettelle, 
41  Am.  Dec.  179-184;  Hughee  v.  Lane,  50  Id.  436,  note  444;  Maean  v. 
Brock,  52  Id.  490,  note  493;  Jordan  v.  Corey,  52  Id.  516,  note  519-525. 
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DflW  V.   GUNNINGHAIL 

Diraor  nr  Sxbyics  of  PBOons,  bt  Failubb  ov  Shsb9f  to  Sskvb  Oovr 
ov  OoMPLAiMT  with  the  mmmoDa,  is  a  mere  iRegiikrity»  and  not  mwtJSL" 
able  on  error,  after  judgment  by  default 

OONBTITUTIONAL    PBOVmiOV     THAT     No  'BlLL    8BALL    BeOOUM    LaW    Ontfl 

read  on  three  Beveral  days  in  each  honae  of  the  general  aHemUy  doai 
not  contemplate  that  everything  which  is  to  become  law  by  the  adoptUiD 
of  sach  bill  shall  be  thus  read. 
OowBTiTUTiONAL  Pbovision  Pbtocbibdio  Sttui  OF  Lawb  will  oot  isTali- 
dat»  a  body  of  laws  not  themselves  in  sach  style,  if  the  bill  by  which 
they  were  adopted  pnrsaed  the  prescribed  style. 

AonoN  under  the  code  on  a  bond.  Judgment  againBi  defend- 
ants by  default.  Fxom  enoh  judgment  defendants  appealed. 
The  opinion  states  the  ease. 

Alexander  B.  GUheraU^  for  the  appellant. 
Leiois  M,  Stone,  contra. 

By  Court,  Walksb,  J.  Where  there  is  no  service  of  the  pro- 
cess commencing  a  suit,  it  would  be  error  in  the  circuit  court 
to  render  judgment  by  default.  If  the  service  be  merely  irregu- 
lar, the  objection  must  be  appropriately  made  in  the  court  be- 
low, and  cannot  be  made  for  the  first  time  in  this  court:  Moore 
V.  FiqueU,  19  Ala.  237;  Boberis  v.  Beeson,  4  Port.  166;  8  Chit 
G.  P.  617,  518;  Maverick  v.  Dufee,  I  Ala.  433. 

In  this  case  the  service  of  the  summons  does  not  aflSrmatiyely 
appear  from  the  sheriff's  return  to  haye  been  effected  by  a  de- 
livery of  a  copy  of  the  complaint  as  well  as  the  summons. 
Conceding  that  we  must  intend  that  the  sheriff  omitted  to  serve 
n  copy  of  the  complaint  along  with  the  summons,  as  the  serrioe 
of  the  summons  itself  was  sufficient  to  bring  the  parties  into 
court,  we  will  regard  that  omission  as  a  mere  irregularity  not 
fatal  on  error. 

The  judgment  by  default  in  this  case  was  rendered  at  the  re- 
turn term  of  the  process  commencing  the  suit.  This  could  only 
be  authorized  by  the  code.  It  is  contended  by  the  learned  coun- 
sel for  the  appellant  that  the  code  is  unconstitutional,  and  that 
therefore  the  judgment  by  default  was  improperly  rendered. 

Three  years  have  elapsed  since  the  code  went  into  operation; 
and  eyeiy  judicial  tribunal  of  the  state,  including  this  court, 
has  been  acting  under  it  and  carrying  out  its  provisions.  Thia 
court  has  repeatedly  rendered  judgments,  in  matters  of  the 
highest  importance,  which  have  no  sanction  whateyer  in  the 
law  if  tlie  code  is  unconstitutional.     Some  of  the  sections  of 
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the  code  haye  been  expressly  held  to  be  eonstiiational,  which 
could  not  be  the  case  if  the  entire  system  were  unconstitational. 
These  facts  oonstitate  a  strong  judicial  authority  against  the 
position  of  the  appeUanf  s  counsel,  although  it  is  not  expressed 
in  any  direct  decision  upon  the  point. 

It  is  argued  that  the  code  is  not  the  law  in  this  state,  because, 
at  the  time  of  its  adoption,  it  was  not  read  upon  three  sereral 
days  in  each  house  of  the  general  assembly.  The  constitu- 
tional provision  is,  that  "no  bill  shall  have  the  force  of  law, 
until  on  three  seyeral  days  it  be  read  in  each  house,  and  free 
discussion  had  thereon.'* 

The  requirement  of  the  constitution  is  that  eyery  bill  shall 
be  read  on  three  seyeral  days  in  both  houses  of  the  general 
assembly.  We  do  not  understand  this  to  mean  that  eyerything 
which  is  to  become  a  law  by  the  adoption  of  the  bill  must  be  read 
on  three  seyeral  days.  Such  a  construction  is  not  warranted 
by  the  language  of  the  constitution.  Our  legislatiye  annals 
afford  many  instances  of  the  adoption  by  one  comprehensiye 
enactment  of  large  masses  of  law,  which  were  neyer  read  on  three 
seyeral  days  in  both  branches  of  the  legislature.  To  this  class 
of  legislation  belongs  the  statute  which  provides  for  the  pun- 
ishment as  at  common  law  of  misdemeanors  for  which  no  pun- 
ishment is  prescribed  in  our  statutes.  An  act  of  this  kind  was 
adopted  a  great  many  years  ago  in  this  state,  and  has  been  con- 
tinued in  idl  subsequent  legislation  on  the  subject  of  the  crimi- 
nal law.  It  cannot  be  supposed  that  the  entire  common  law  on 
the  subject  of  misdemeanors,  outside  of  the  scope  of  our  stat- 
utes prescribing  punishment  for  offenses,  was  ever  read  in  the 
legislature  at  aU.  Nevertheless,  this  court  has  repeatedly  rec- 
ognized as  binding  in  this  state  the  common  law,  which  provides 
for  the  punishment  of  misdemeanors  for  which  no  punishment 
was  prescribed  in  our  statutes.  Aikin's  Digest  was  by  one  stat- 
ute *'  established"  as  the  law;  and  all  laws  of  a  general  public 
nature  passed  previous  to  a  certain  time,  with  the  exception  of 
laws  relating  to  county  boundaries,  were  repealed  by  the  same 
statute.  The  force  of  law  has  been  conceded  by  the  people 
and  every  department  of  the  government  of  this  state  to  Aikin's 
Digest.  The  effect  given  to  Aikin's  Digest  by  the  courts  was 
not  simply  that  of  affording  evidence  of  what  the  law  was,  but 
of  law  itself.  It  has  been  held  by  this  court  to  have  effected 
the  repeal  of  pre-existing  law. 

We  do  not  think  it  could  have  been  contemplated,  in  the 
adoption  of  the  constitution,  that  everything  which  becomes  a 
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law  as  the  resnlt  of  the  adoption  of  a  bill  should  be  read  on 
three  several  days  in  the  legislature.  It  would  ezolnde  the 
power  of  making  comprehensive  enactments,  which  legislatiYe 
bodies  have  always  exercised,  to  so  hold. 

The  first  section  of  the  third  article  of  the  constitution  is  as 
follows:  ^*  The  legislative  power  of  this  state  shall  be  vested  in 
two  distinct  branches:  the  one  to  be  styled  the  senate,  the  other 
the  house  of  representatives,  and  both  together  the  general 
assembly  of  the  state  of  Alabama;"  and  the  style  of  their  laws 
shall  be:  *'Be  it  enacted  by  the  senate  and  house  of  repre- 
sentatives of  the  state  of  Alabama,  in  general  assembly  con- 
vened.'' It  is  contended  that  the  code  is  not  the  law,  because  it 
has  not  the  style  prescribed.  Conceding,  for  the  sake  of  the 
argument,  that  the  adoption  of  the  style  is  necessary  to  the 
validity  of  an  act  of  the  legislature,  it  will  not  aid  the  appel- 
lants. The  bill  adopting  the  code  is  preceded  by  the  words 
designating  the  style  of  the  laws,  and  that  is  sufficient.  It 
would  be  impracticable  to  make  the  style  precede  every  law 
called  into  force  by  act  of  the  legislature.  The  style  which 
heads  the  bill  adopting  the  code  may  well  be  regarded  as  the 
style  of  the  laws  embraced  in  it. 

The  judgment  of  the  court  below  is  affirmed. 
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Administbator  is  not  Bound  to  Plbad  Statute  or  Limitationb  if  the 
personal  aaaets  in  bU  hands  are  anffioient  to  pay  the  decedent's  debts; 
bat  where  a  resort  to  realty  is  necessary  to  raise  a  fond  to  pay  the  debts^ 
a  contrary  rule  prevails. 

Pbxsxntation  or  Claim  against  Estate  or  Decedent  is  SumoiENT  to 
Avoid  Statute  or  Non-claim,  where  two  clainuuits  against  the  estate, 
with  the  assistance  of  the  administrator,  at  a  meeting  between  them, 
stated  their  claims  in  writing,  and  one  of  the  claimants  being  asked  "  if 
that  item  was  all  he  claimed,"  replied  that  "it  was  all  they  claimed;  '* 
and  such  presentation  is  sufficient  for  both  where  both  demands  grew  oat 
of  the  same  transaction. 

Appeal  by  a  distributee  of  the  estate  of  a  decedent  from  an 
order  of  the  probate  court  allowing  certain  creditors'  claims  on 
final  settlement  of  the  administrator's  account.  The  opinion 
states  the  case. 

8.  W.  Gookrell,  for  the  appellant. 
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By  Court,  Siovx,  J.  An  administrator. who  lias  personal 
assets  in  yalne  sufficient  to  pay  the  debts  of  his  intestate  is  not 
bonnd  to  plead  the  statate  of  limitations:  Knight  v.  OodboU^  7  Ala. 
804;  ffaU,  Weeks  S  Co.  y.  Darrington,  9  Id.  602;  Ex  parte  Perry- 
man  and  Wife,  26  Id.  79  [60  Am.  Dec.  494].  When  a  resort  to 
the  realty  is  necessaiy  to  raise  a  fund  to  pay  the  debts,  a  differ- 
ent role,  for  an  obTions  reason,  prevails:  Band  t.  Smith,  2  Id. 
660.  In  this  case  we  are  not  informed  that  the  real  estate  was 
called  into  requisition,  and  hence  conclude  that  the  debts  were 
paid  with  the  personalty,  the  primary  fund  for  that  purpose. 

It  was  also  objected  that  the  debts  in  question  were  barred 
by  the  statute  of  non-claim,  and  that  their  payment  by  the  ad- 
ministrator was  in  his  own  wrong.  We  do  not  think  this  ob- 
jection sustained  by  the  facts.  Before  the  expiration  of  eighteen 
months  after  the  administrator  qualified,  the  claims  of  the  cred- 
itors, which  he  afterwards  paid,  were  formally  stated  in  writing, 
in  the  presence  and  with  the  assistance  of  the  administrator, 
the  creditors  both  being  present.  To  a  question  addressed  by 
the  administrator  to  one  of  the  creditors,  asking  if  that  item, 
referring  to  the  account,  was  all  he  claimed,  he  replied,  it  was 
all  they  claimed.  The  claim  of  each  creditor  grew  out  of  one 
and  the  same  transaction,  and  the  presentation  of  one  was  the 
presentation  of  both  demands.  Surely  this  was  enough  to  in- 
form the  administrator  of  the  nature  and  amount  of  the  demand^ 
and  that  the  claimants  looked  to  the  administrator  for  payment. 
The  presentation  was  sufficient:  ffaUett  y.  Branch  Bank  qf  Mobile, 
12  Ala.  193;  Janes  y.  Lightfoot,  10  Id.  17;  Janes  y.  Phaarr,  3  Id. 
288;  Hunleyv.  Shu/ord,  11  Id.  203. 

It  was  further  objected  to  the  allowance  of  said  credits  that 
they  were  not  just  demands  against  the  intestate.  If  it  were 
allowable,  in  the  form  in  which  the  question  is  raised,  to  con- 
sider of  the  sufficiency  of  the  proof  on  this  point,  we  would 
answer  that  the  bill  of  exceptions  contains  the  distinct  statement, 
as  a  fact,  that  the  intestate  had  received  the  two  sums  of  money 
which  created  the  liability,  and  that  the  said  creditors  were  enti- 
tled each  to  one  third  of  each  of  said  sums.  But  this  question  is 
not  presented  in  such  a  form  as  to  authorize  its  revision  here. 

The  judgment  of  the  probate  court  is  afBrmed. 
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Bakeb  v.  Gbbgobt. 

[28  AX.ABAMA,  UL] 

BzFBn>nuBiB  bt  Scbanoxb  ov  ms  Own  Funds  in  MAnmnrANOB  axb 
Education  of  Obphan  Child  who  sabaeqaently  Inheriti  a  hrgp  astete^ 
out  of  whiofa,  howoTer,  no  allowanoe  is  made  for  maintenanoe  or  ediioi^ 
tion,  18  a  consideration  8afficient  to  sapport  an  exproas  promiee  on  the 
part  of  8ach  orphan,  made  after  8he  becomes  of  age,  to  repay  the  aaid 
aocpenditares. 

XxPBiBS  PsoMisB  BT  Obphan,  Madb  abtbb  GosaNO  ov  AoB,  to  in* 
demnify  her  brother-in-law,  at  whoae  reqneat  expenditnraa  were  made 
during  her  infancy  for  her  maintenance  and  education  whereby  he 
became  liable  therefor,  against  any  loaa  he  might  thereby  sustain,  is  soffi- 
eiently  supported  by  the  consideration  of  such  liability  on  his  part. 

CkmBT  ov  Equmr  will  Envobob  Contbaot  ov  Adult  Marbtbd  Womak 
as  a  charge  against  her  separate  estate,  secured  to  her  by  antenuivtial 
oontraot,  without  any  restriction  upon  her  power  to  charge  or  dispose  of 
it,  where  with  the  intention  to  thereby  charge  her  separate  estate  she 
authorises  her  husband,  as  her  acting  trustee,  to  execute  a  note  to  a  third 
person  in  consideration  of  expenditures  by  him,  without  obligation,  in 
maintenance  and  education  of  her,  while  an  orphan  child,  which  note 
the  husband  accordingly  executes,  signing  the  same  as  her  acting  tmstee, 
and  which  note  is  so  accepted  as  a  charge  on  her  separate  estate. 

ICabbixd  Woman's  Pbohissoby  Notb,  Bxboutbd  in  Such  Mannbr  ab  to 
GoNSTiTUTB  It  Chabob  on  her  separate  property,  may,  in  equity,  be  en- 
forced against  such  estate  by  a  transferee  or  indorsee. 

Pabol  Evidbnox  is  Adhissiblb  to  Show  Ck>NsiDEBATioN  and  Pubposb 
ov  Notb,  signed  by  a  husband  as  "acting  trustee,"  to  explain  the  char- 
acter of  the  transaction,  and  constitute  it  a  charge  on  his  wife's  separate 
estate. 

Pbomissoby  Notb  or  Mabbibd  Woman  havino  Sbpabatb  Estatb  creates 
no  personal  liability  on  her;  but  where  no  restriction  is  placed  on  her 
power  to  charge  or  dispose  of  such  estate,  she  may  charge  it  with  the 
payment  of  debts  contracted  by  her  husband  by  any  form  of  promise  or 
contract  which  would  bind  her  personally,  if  she  were  sole  and  mi- 
married. 

Bill  to  enforce  charge  against  wife's  separate  estate.  The 
facts  are  su£3ciently  stated  in  the  opinion,  with  the  exception 
of  the  ruling  upon  which  the  chancellor  below  dismissed  the 
bill,  which  was,  that  even  admitting  that  the  payee  of  a  note 
might  have  enforced  it  against  the  separate  property  of  the  de- 
fendant, Mrs.  Gregory,  the  right  to  subject  such  property  to 
the  payment  of  the  note  did  not  pass  to  a  transferee  thereof. 

Waita^  Jwdge^  and  Jackson^  for  the  appellant. 
WiUiams  and  Cocke,  contra. 

By  Court,  Biob,  0.  J.  The  expenditure  by  a  stranger,  with- 
out obligation,  of  his  own  funds  for  the  benefit  of  an  infant 
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bereaved  of  her  parents,  in  maintaining  and  educating  her,  is  a 
sufficient  oonsideiation  to  support  an  express  promise,  made 
after  she  comes  of  age,  to  repay  him  the  amount  so  expended, 
where,  during  the  continuance  of  such  expenditure  and  of  her 
in&ncy,  she  became  entitied  to  a  hirge  estate,  out  of  which  no 
allowance  for  her  maintenance  or  education  was  applied  for  or 
made:  Cooper  y.  Martin^  4  East,  77;  Souiherton  t.  WhUlock^  2 
Stra.  690;  Ibvmsend  t.  Hunt,  Oro.  Car.  408;  Carr  t.  Wyly,  23 
Ala.  821;  Kenan  t.  EoUoway,  16  Id.  58;  Hatch  t.  Purcell,  21 
K.  H.  544;  Harri8  v.  DaviSy  1  Ala.  259;  Story  on  Prom.  Notes, 
sec.  185;  Wennall  y.  Abney,  3  Bos.  &  Pul.  249,  note  a;  Eastwood 
y.  Kenyon,  11  Ad.  &  El.  438;  Whipple  y.  Dow,  2  Mass.  415; 
Jikins  y.  Banwell,  2  East,  505. 

If  such  expenditure  was  made  at  the  request  of  her  brother- 
in-law,  and  in  consequence  thereof  he  had  become  liable  for  its 
amount,  the  existence  of  such  liability  on  his  part  would  be  a 
sufficient  consideration  to  support  an  express  promise,  made  by 
her  after  she  became  of  age,  to  indemnify  him  against  any  loss  he 
might  thereby  sustain:  Carr  y.  Wyly,  aupra;  Bradley  y.  PraU, 
23  Vt.  378;  C(mn  y.  Colmm,  7  N.  H.  368  [26  Am.  Dec.  746]. 

If  after  such  expenditure  had  been  made  at  the  request  of  her 
brother-in-law  she  married  him,  but  retained  her  property  as 
her  separate  estate  by  an  antenuptial  contract,  without  any  re- 
striction upon  her  power  to  charge  or  dispose  of  it;  and  after- 
wards, and  after  she  came  of  age,  at  an  interview  between  her 
and  her  husband  and  the  stranger  who  had  made  the  expendi- 
ture, she,  with  a  knowledge  of  the  facts,  authorized  her  hus- 
band, as  her  "  acting  trustee,"  to  execute  to  the  stranger  a  note 
for  the  amount  of  the  expenditure,  payable  some  one,  two,  or 
three  years  after  its  date,  with  the  intention  thereby  to  charge 
her  separate  estate  with  its  payment;  and  her  husband,  as  her '  'act- 
ing trustee,"  did  thereupon  accordingly  execute  such  note,  sub- 
scribing his  name  thereto  with  the  description  of '  'acting  trustee ;" 
and  the  stranger  thereupon  accepted  and  receiyed  it  as  a  charge 
upon  her  separate  estate — the  note  would  be  treated  and  enforced 
by  a  court  of  equity  as  such  charge:  1  White  &  Tudor's  Lead. 
Gas.,  top  pages  389-899;  Osley  y.  Ikdheimer,  26  Ala.  332.  And 
the  mere  fact  that  such  note  had  been  transferred  or  indorsed 
would  not  disable  the  transferee  or  indorsee  from  enforcing  it 
as  snob  chaige:  Soper  y.  MbCook,  7  Id.  318. 

Although  such  note,  in  the  absence  of  extrinsic  evidence, 
would  prima/aoie  impose  a  personal  liability  upon  her  husband, 
yet  the  &ot  tiiat  his  name  was  subscribed  to  it,  with  the  descrip- 


^68  Bakeb  v.  Oreqobt.  [Alabama^ 

tion  of  "acting  tmstee/' would  entitle  him,  or  its  owner,  to 
show  by  parol  eyidence  the  consideration,  intention,  and  pur- 
pose of  the  note,  and  the  tme  character  of  the  transaction;  and 
these  being  thus  proved,  a  court  of  chancery  would  not  allow 
the  sense  and  equity  of  the  transaction  to  be  controlled  by  the 
mere  form  of  the  note:  Lazarus  y.  Shearer,  2  Ala.  718,  and  cases 
therein  cited;  Eartwell  y.  Rice,  1  Gray,  687. 

Although  a  married  woman  may  own  a  separate  estate,  and 
may  with  her  own  hand  sign  her  name  to  a  note,  yet  no  per- 
sonal liability  can  be  thereby  imposed  on  her*  But  a  married 
woman  owning  a  separate  estate,  without  any  restriction  upon 
her  power  to  charge  or  dispose  of  it,  may  charge  it  with  the  pay- 
ment of  her  husband's  debt;  and  any  promise  or  contract  on 
her  part  will  constitute  a  charge  on  her  separate  estate  which 
would  haye  bound  her  personally  if  she  had  been  sole  and  un- 
married at  the  time  it  was  made:  (Mey  y.  Ihelheimer,  26  Ala.  8329 
and  other  authorities  cited;  Hdnley  y.  Bradford,  9  jPaige,  200  [37 
Am.  Dec.  390];  Neimcewicz  y.  Oahn,  3  Id.  614;  McCroan  y.  Pope, 
17  Ala.  612. 

The  foregoing  propositions  are  laid  down  with  a  yiew  to  the 
testimony  and  pleadings  in  this  case;  but  without  any  intention 
to  intimate  how  the  case  ought  to  be  decided  under  their  appli- 
cation, when  it  goes  back  for  another  trial.  The  decree  of  the 
chancellor  shows  that  he  did  not  decide  the  case  on  what  we 
consider  its  merits;  and  that  he  erred  in  dismissing  the  bill  upon 
the  particular  ground  on  which  he  did  dismiss  it.  For  that 
error  the  decree  is  reyersed,  and  the  cause  is  remanded.  The 
appellees  must  pay  the  costs  of  this  court. 


Sepabatx  Pbopebtt  07  Mai^»t»t^  Womak,  when  Chabosable  wrm 
HEB  Debts  and  Ck>NTBA0T8:  See  DyeU  ▼.  North^  American  Coal  Co,,  32  Am. 
Deo.  598,  note  602,  and  cases  oited;  MarahaU  v.  Stephens,  47  Id.  605,  note; 
Litton  ▼.  Baldwin,  Id.  605,  note  608;  Dickson  ▼.  Miiler,  49  Id.  71,  and  cases  in 
note  73.  Married  women's  contracts  bind  their  separate  estate  unless  alieni^ 
tion  is  restricted:  Rogers  v.  Boyd,  33  Ala.  181;  Warfield  ▼.  Baneaies,  38  Id. 
521;  Leering  ▼.  Boyle,  8  Kan.  530,  all  citing  the  principal  case. 

Pabol  ByiDEKCB  AnMiasTBLE  TO  Show  Gonsidebation  axd  Pitbposi 
07  Note,  and  to  show  signing  was  merely  as-agent:  See  Drake  v.  Fiewetten, 
A  Co.,  33  Ala.  109. 

Batitigation  07  CoNTBAOT  ov  MnffOB  WHEN  Hb  Ooios  07  Aoi  IS  valid 
and  binding:  See  BkropMre  v.  .^wiMr  46  Ala.  11& 
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MoSjBNZIB  t;.  BbANOH  BaITK  at  MoiSTaOMBBT. 

198  AXiABAMA,  006.1 

AoooifMaixAnav  iNDOBsmaT  of  Bill  of  Szghamob,  vo&  Sfsoial  Phb- 
FOB  of  eoaUing  toooptor  to  obtain  an  eztensum  of  a  debt  in  bank,  if 
such  bill  is  tranaf erred  by  the  aooeptor  as  collateral  seonrity  for  the  pay* 
ment  of  another  pre-existing  debt,  clothes  the  bill  with  implied  notice  of 
the  express  purpose  of  the  said  indorsement,  and  makes  the  bill,  in  the 
hands  of  the  transferee,  snbjeot  to  any  defense  which  may  be  available 
against  the  acceptor. 

Gbabox  to  Jubt  WmoH  Assuicn  Faotb  to  bb  Paofvxik,  when  the  eyidenoe 
in  regard  thereto  is  oonflicting,  is  erroneoas. 

Ok  IflBCTB  ImroLToro  Applioatioh  of  Pbopxbtt  pbo  Rata  to  Patjodit 
OF  Debts,  either  the  amount  of  a  particalar  debt  may  be  proved,  from 
which  the  jnzy  can  ascertain  the  pro  reUa  share,  or  a  witness  may,  with- 
out stating  the  amoont  of  the  debt,  testify  as  to  the  amonnt  of  the  pro 
raia  share  as  direct  and  primary  evidence. 

AoTios  by  bank  to  reooyer  the  amount  of  a  promissory  note 
due  by  defendant.  At  the  trial,  plaintiff  produced  the  note  sued 
on.  Defendant,  the  appellant  here,  then  proved  that  the  note 
was  given  for  the  indebtedness  of  one  Harwell  to  the  bank,  and 
for  whom  defendant  was  surety.  He  showed,  by  Harwell's 
answer  to  interrogatories  in  a  chancery  suit,  that  Harwell  had 
deposited  in  the  plaintiff  bank,  as  collateral  security  for  his 
debts,  on  which  defendant  was  bound  as  a  surety,  certain  drafts, 
among  which  were  two  for  one  thousand  dollars  each,  drawn  by 
Harwell  and  his  brother,  and  indorsed  by  one  Farley;  that  one 
of  said  drafts  was  sued  on  by  the  bank,  but  pending  suit  each 
was  compromised  for  seyen  hundred  and  fifty  dollars,  and  Far- 
ley released  from  all  liability.  It  was  then  put  in  evidence  that 
Harwell  was  largely  indebted  to  the  said  bank,  and  had  given  a 
mortgage  to  secure  said  debts,  and  that  said  drafts  had  been 
indorsed  by  Farley  as  an  accommodation  to  Harwell  to  enable 
him  to  make  payment  and  to  obtain  an  extension  of  his  said 
debts;  and  that  the  bank,  having  notice  of  the  character  of  said 
drafts,  had  refused  to  take  them  as  payment,  but  had  allowed 
them  to  be  deposited  as  collateral  security  on  an  extension  of 
Harwell's  debts.  That  later  the  bank  sold  the  mortgaged  prop- 
erty on  a  power  of  sale,  and  also  received  a  draft  from  Harwell 
on  one  Powell,  who  was  also  a  surety  on  Harwell's  indebtedness, 
in  part  payment  of  said  debt,  on  which  draft  judgment  was 
BubsequenlJy  recovered,  and  that  said  Powell  is  perfectly  solv- 
ent. That  McEenzie,  the  defendant,  satisfied  the  balance  of 
Harwell's  debts  by  giving  the  note  sued  on.  Defendant  en- 
deavored to  prove  that  at  the  time  of  the  Farley  compromise 
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the  ^hole  amount  could  have  been  collected  from  him  on  hi» 
drafts,  and  that  the  amount  actually  received  on  said  drafts  'was 
not  wholly  applied  to  the  payment  of  the  indebtedness  on  which 
defendant  was  surely,  but  that  it  was  applied  pro  rata  to  such 
debt  and  to  other  debts  due  by  Harwell,  on  which  defendant 
was  not  a  surety.  Defendant  thereupon  requested  the  court  to 
instruct  the  jury  that  if  the  indorsement  of  drafts  by  Farley 
was  for  the  accommodation  of  Harwell,  and  they  were  intrusted 
to  him  to  be  negotiated  with  the  bank  for.  a  special  purpose^ 
which  purpose  was  not  made  known  to  the  bank,  then  Farley 
was  liable  on  the  drafts  though  Harwell  used  them  for  a  different 
purpose  than  intended  by  Farley.  The  court  refused  to  give  the 
charge  as  asked,  but  did  give  it  with  a  qualification  that  if  Far- 
ley was  an  accommodation  indorser  merely,  then  the  plaintiff 
would  be  charged  by  law  with  knowledge  of  such  fact,  and  of 
the  special  purpose  for  which  the  drafts  were  indorsed.  De- 
fendant excepted.  Defendant  also  requested  the  following 
charge:  That  if  defendant  shows  that  collaterals  were  deposited 
in  the  bank  for  the  benefit  of  the  debt  on  which  he  was  liable^ 
and  plaintiff  in  reply  claims  that  there  were  other  debts  to  which 
the  collaterals  were  to  be  applied,  the  oniLS  of  proving  the  amount 
of  those  debts,  and  the  share  to  which  each  was  entitled,  is  on 
plaintiff,  and  in  absence  of  such  proof,  the  jury  should  give 
defendant  the  benefit  of  the  collaterals.  The  court  refused  to 
give  the  charge.  Defendant  excepted.  The  court,  at  the  request 
of  plaintiff,  charged  the  jury  that  if  the  notes  and  drafts  were 
deposited  with  the  bank  as  collateral  security  for  those  of  Har- 
well's debts  on  which  McKenzie  was  surety,  and  also  for  debts 
on  which  Powell  was  surety,  and  the  jury  find  that  by  due  dili- 
gence any  of  the  collateral  paper  could  have  been  collected,  they 
should  allow  McEenzie  the  credit  to  which  he  was  entitled,  in 
proportion  to  the  amount  of  debts  on  which  he  was  surety  to 
those  on  which  Powell  was  surety.  To  such  charge  defendant 
excepted.  Such  charge  given  and  the  refusal  to  give  the  other 
charges  requested  are  now  assigned  as  error. 

N.  Harrw  and  WiUiam  B,  Moss^  for  appellant* 

Mmore  and  Yancey^  contra. 

By  Court,  Stone,  J.  There  are  two  fatal  objections  to  the 
first  charge  asked  by  the  defendant  in  the  court  below,  either  of 
which  justifies  the  qualification  given  by  the  judge:  1.  The 
acceptor  of  the  bills  himself  passed  the  papers  to  the  bank: 
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SaUmarsh  t.  Planter^  db  Mechanics'  Bank,  14  Ala.  668;  and 
2.  The  bills  were  not  sold  to  the  bank  in  payment,  but  placed 
there  as  collateral  security  to  a  pre-existing  debt:  Boyd  t.  ifi> 
Iver,  11  Id.  822;  Thompson  y.  ArmMrong,  7  Id.  256;  MarsUm  y. 
Fmoard,  6  Id.  847;  Bank  of  Mobile  t.  EaU,  6  Id.  639;  WardeU 
Y.  ffaweU,  9  Wend.  170;  Andrews  y.  McCoy,  8  Ala.  920  [42  Am. 
Dec.  669].  The  indorser,  Farley,  could  make  the  same  defense 
to  the  bills  thus  placed  in  the  bank  as  if  they  still  remained  in 
the  hands  of  Robert  Harwell,  the  acceptor;  and  any  charge 
which  assumes  the  contraiy  does  not  assert  a  correct  l^gal  prin- 
ciple. This  charge,  as  asked,  was  properly  refused:  See  also 
Wallace  t.  Branch  Bank  of  Mobile,  1  Id.  566. 

The  second  charge  asked  and  refused  is  somewhat  inrolTed. 
Certainly  it  was  the  duly  of  the  bank,  which  had  assumed  to 
apply  a  part  of  the  proceeds  of  the  collateral  paper  to  another 
debt,  to  furnish  to  the  jury  a  basis  to  enable  that  body  to  deter- 
mine the  share  to  which  defendant  was  entitled.    If  the  charge 
had  asked  this  instruction,  unclogged  by  other  and  illegal  prop- 
ositions, we  would  feel  constrained  to  rcYcrse  the  case.    But  in 
asking  the  charge  the  counsel  embarrassed  it  with  other  terms, 
which,  taken  as  a  whole,  justified  its  refusal.    It  sets  out  the 
assumption  that  defendant  had  shown  certain  facts  to  exist. 
The  language  employed  is,  "When  the  defendant  McEenzie 
shows,"  etc.    This  language,  when  used  in  reference  to  confiici^ 
ing  testimony  before  a  jury,  is  always  improper.   The  court  can*- 
not  predicate  or  assume  that  any  fact  embraced  in  the  issue  ha» 
been  shown  or  proved.     The  jury,  under  our  system,  is  the  only 
tribunal  which  passes  on  controverted  facts  in  courts  of  law; 
and  until  the  verdict  is  rendered,  no  such  fact  is  established  or 
shown  to  exist:  Ward  v.  StaJte,  28  Ala.  53. 

There  is  another  objection  to  the  second  charge  asked.  It  was 
not  necessary  that  the  plaintiff  should  prove  both  the  amount  of 
the  debt  on  which  Powell  was  surety,  and  the  pro  rata  share  to 
which  it  was  entitled.  Proving  the  amount  of  the  debt  would 
have  given  the  jury  a  basis  from  which  they  could  ascertain  the 
pro  rata  share,  or  the  testimony  might  have  shown  the  pro  rata 
share  as  direct  and  primary  evidence.  That  such  form  of  in« 
quiry  was  permissible,  see  Douge  v.  Pearce,  13  Ala.  127;  Stanley 
V.  Staie,  26  Id.  26;  Mussey  v.  Walker,  10  Id.  288. 

The  legal  correctness  of  the  affirmative  charge  found  in  tha 
hill  of  exceptions  is  too  clear  to  admit  of  elucidation. 

There  is  no  error  in  the  record,  and  the  judgment  of  the  oix^ 
onit  court  is  affirmed. 
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AOOOMMODATIOir   IVDOBSIRS,  BlOHTS   AND   LlABILmn  OF,  IV  QvnMALi 

866  Kimbro  ▼.  LyOe,  31  Am.  Deo.  685,  note  589;  PiU  ▼.  Oangdany  51  Id.  299; 
•ad  aee  om6«  collected  in  note  303. 

Chabob  to  Jubt  AasuxiNo  Faois  to  bb  Pboybd,  whbbb  Bvxdbhqb  is 
CoNmororo,  is  EBB0inM)ns:  See  WhUtfordY.  Burckm^er,  39  Am.  Dea  640^ 
mnd  note  656-^9,  citing  prior  cases;  PoUa  v.  House,  50  Id.  329,  note  900; 
Crwsier  ▼.  Kkrher,  51  Id.  724,  note  728;  WiUon  ▼.  BusUm,  53  LL  138;  Beverly 
T.  Burke,  54  Id.  351;  Itoyd  ▼.  Rids,  58  Id.  374;  Warren  ▼.  /odbomrfB^  Id. 
610;  BoMmorv  <ft  i9.  B.  B.  Co.  ▼.  Woodrvff,  59  Id.  72. 


Smith  t;.  Gaubbt. 

[28  ATiAWami,  666.] 
-Dbolabations  or  Dbtbmdant  "  that  plaintiff's  hogs  were  in  Oie  habit  of 
Tanning  in  defendant's  field,  and  that  they  should  not  do  it  any  mors,** 
-are  admissible  as  evidence  for  plaintiff,  in  an  action  on  the  case  for  dam- 
ages for  injuries  done  by  defendant's  children  and  servants  to  plaintiff's 
^ogs  while  driving  them  out  of  defendant's  field,  as  tending  remotely  to 
'Show  that  the  hogs  which  were  injured  belonged  to  plaintiff. 
"Ih  AcnoN  FOB  Injubiks  to  Plaintiff's  Hogs  bt  Defendant's  Childbbh 
AND  Sebvants,  evidence  is  not  admissible  to  prove  injuries  caused  by 
the  defendant  in  person,  and  therefore  threats  on  defend&nt's  part  that 
he  would  kill  the  hogs  if  they  trespassed  on  his  premises  are  inadmiasibls^ 
as  they  tend  to  prove  that  he  did  cause  the  injury. 
Obnebal  Objection  to  Tbstimont,  Past  of  Which  is  Legal,  may  piop- 

«rly  be  overruled. 
Ill  Action  to  Rboovbb  fob  Injubt  Caused  b7  Neoliobnge  of  Dxfbkd- 
^ant's  Sebvants  while  engaged  in  defendant's  employ,  in  chasing  and 
^biving  hogs  from  defendant's  field  with  dogs,  it  is  unnecessary,  to  sus- 
^tain  such  action,  to  prove  that  the  particular  act  done  in  pursuanoe  of 
the  servant's  duty  was  commanded  by  defendant,  or  that  defendant's 
<dogs  were  vicious,  and  that  he  knew  it,  or  that  the  injury  was  done  en- 
tirely by  dogs  belonging  to  defendant. 
Iv  Declabation  on  Tobt,  Avsbmbnt  that  Injubt  to  plaintiff's  hogs  by 
defendant's  servants  was  done  with  defendant's  dogs,  though  it  may  be 
vmneoessary,  cannot  hie  disregarded,  since  it  is  descriptive  of  the  tort 
wnnplained  of,  and  it  will  not  allow  a  recovery  for  an  injury  done 
with  other  dogs  than  those  of  defendant. 

Cabb  to  recover  damages  for  injuries  by  defendant's  cbildren 
•ad  servants  to  plaintiff's  bogs  in  chasing  them  with  defend- 
ant's dogs  from  his  field.  Defendant  asked  the  court  to  instruct 
the  juiy  that  they  must  find  for  defendant:  1.  If  there  was  no 
proof  that  he  commanded  or  authorized  the  acts  causing  the 
injuiy  complained  of  to  be  done;  2.  If  they  did  not  believe 
from  the  evidence  that  his  dogs  were  vicious,  and  that  he  knew 
the  fact;  3.  If  there  was  no  proof  that  defendant  commanded 
or  authorized  the  act  complained  of  to  be  done,  and  that  ha 
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knew  the  vicioas  propensiiies  of  his  dogs;  4.  It  tlicy  "belieTed 
from  the  evidence  that  the  injniy  complained  of  was  done  in 
part  hy  other  dogs  than  defendiuif  s.  The  court  xefoaed  such. 
instractions.    Defendant  excepted. 

E,  O,  BuUock,  for  the  appellant. 

James  L.  Pugh,  contra. 

By  Court,  Walxeb,  J.  An  issue  was  made  up  between  the 
parties.  The  plaintiff  filed  a  declaration  in  trespass  on  the 
case  for  injury  done  to  his  hogs  by  the  minor  children,  ser- 
vants, and  employees  of  the  defencbint,  while  engaged  for  the 
defendant  in  the  business  of  driving  hogs  and  other  stock  out 
of  the  defendant's  field.  To  this  declaration  the  defendant 
pleaded  not  guiliy,  and  upon  that  plea  the  trial  was  had.  The 
rulings  of  the  court,  as  shown  in  the  bill  of  exceptions^  are  the 
only  matters  assigned  for  error. 

The  court  permitted  the  plaintiff  to  prove  a  declaration  ol 
the  defendant,  *'that  plaintiff's  hogs  were  in  the  habit  of  run- 
ning in  his  field,  but  that  they  should  not  do  it  any  more— that 
he  would  kill  them."  So  much  of  this  testimony  as  conduced 
to  show  that  plaintiff's  hogs  <'  were  in  the  habit  of  running  in 
defendant's  field,"  and  that  "  they  should  not  do  it  any  more,** 
was  admissible  evidence,  because  it  tended,  though  remotely,  to 
show  that  the  hogs  which  the  servants  of  defendant  injured  in 
expelling  them  from  the  field  were  the  property  of  plaintiff. 
Under  the  issue  made  up,  the  defendant's  threats  to  kill  the  hogs 
were  not  competent  evidence.  It  was  testimony  conducing  to 
show  that  the  defendant  killed  the  hogs.  Under  the  declaration, 
plaintiff  had  no  right  to  prove  any  other  damages  than  those 
resulting  from  the  carelessness  and  negligence  of  the  defend- 
ant's children  and  servants  in  the  business  of  driving  and 
chasing  hogs  from  the  field.  If  the  defendant  injured  the  hogs 
himself,  or  his  servants  did  so  by  his  command,  trespass  would 
have  been  the  remedy;  and  even  if  case  were  the  remedy,  there 
is  no  averment  in  the  declaration  which  would  justify  the  admis- 
sion of  such  proof:  I  Ch.  PI.  131;  SmUh  v.  Causey^  22  Ala.  669. 

The  court,  however,  did  not  err  in  overruling  the  defendant's 
objection  to  the  testimony  above  set  forth,  because  the  objec- 
tion was  a  general  one  to  the  whole  of  it,  while  a  part  of  it  was 
legal:  Gibson  v.  ffatcheH,  24  Ala.  201. 

The  defendant  excepted  to  proof  tending  to  show  an  injury 
done  by  him  in  person  to  the  plaintiff's  hogs.  This  proof  was 
e'learly  outside  of  the  issue  before  the  jury,  and  inappropriate 
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to  the  caoBe  of  action  set  forth  in  the  plaintiff 'a  deolazation; 
and  the  court  therefore  erred  in  admitting  it. 

The  gist  of  this  action  is  the  injury  resulting  from  the  care- 
lessness and  negligence  of  the  defendant's  seryants,  while  en- 
gaged in  the  employ  and  service  of  the  defendant,  that  employ 
and  service  being  the  chasing  and  driving  of  hogs  from  the  field 
of  defendant;  and  it  was  not  necessary,  to  sustain  the  action, 
that  the  particular  act  done  in  the  performance  of  such  duty 
was  commanded  by  the  defendant,  or  that  the  defendant's  dogs 
were  vicious,  and  he  knew  it.  The  declaration  alleges  that  the 
injury  was  done  with  the  defendant's  dogs.  Under  such  a 
declaration,  plaintiff  could  not  recover  for  injuries  done  by  other 
dogs;  but  it  would  not  follow,  because  a  part  of  the  injury  veas 
done  by  other  dogs,  that  the  plaintiff  could  not  recorer  for  the 
part  of  the  injury  done  by  defendant's  dogs.  From  these  con- 
siderations, it  follows  that  the  court  properly  refused  each  one 
of  the  four  charges  asked  by  the  defendant. 

The  court  erred  in  its  charge  to  the  jury  that  the  ownership 
of  the  dogs  was  immaterial.  The  plaintiff  averred  that  the  dogs 
were  the  defendant's;  and  although  this  averment  vras  unneoes- 
sary,  yet  as  it  is  descriptive  of  the  tort  complained  of,  it  cannot 
be  disregarded.  The  tort  alleged  is  an  injury  done  by  the  servants 
with  defendant's  dogs.  To  allow  a  recovery  for  an  injury  done 
with  other  dogs  would  be  to  set  up  by  proof  a  cause  of  action 
different  from  that  alleged,  and  of  which  the  defendant  had  no 
notice:  1  Ch.  PL  392;  1  Greenl.  Ev.  63-65;  SmUh  v.  CauKy,  23 
Ak.  569. 

For  the  errors  which  we  have  pointed  out,  the  cause  muslr  be 
rerersed  and  remanded. 

Vabianox  bbtwkbn  Allegation  aitd  Paoof,  when  Fatal:  See  8mff€  ▼. 
Jaawley,  41  Am.  Dec.  128;  WeUsh  v.  Homer,  45  I<L  342;  MaxweU  ▼.  MaxwOl, 
50  Id.  857;  Benedici  v.  Bray,  56  Id.  332. 

GxirxBAL  Objection  to  Evidence  Partly  Legal  and  Pabtlt  Xlleoak 
BBOULD  BX  Over&uled:  Babe  v.  F^ler,  48  Am.  Dec.  763;  Weal  ▼.  KeU^,  54 
Id.  192;  Smool  v.  Edava,  58  Id.  310;  Martin  v.  JJardeaiy,  62  Id.  773,  and 
note  776. 


Bablow  V.  Lambebt. 

[28  AxjkBAXA,  704.] 

Common  Law  of  England,  as  Changed  and  Modified  bt  Statdtx,  to  p«rt 
and  parcel  of  the  law  of  Alabama,  so  &r  as  applicable  to  its  govsmmenl 
and  institations. 

Custom  Long  Acqctiksced  in  and  Sanctioned  bt  Judicial  DEdsiON,  and 
which  has  givcu  rise  to  the  systems  of  common  law  and  the  law  meri 
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ohanti  AmonntB  to  positiTa  law,  is  judicially  noticed,  and  not  the  sabjeot 
of  proof. 

Local  Customs  ob  Pabticvlab  Usaobs  do  not  Amouvt  to  Ruli  or 
Action,  are  the  salject  of  proof  like  other  facte,  and  are  bat  a  part  of  a 
contract,  and  parties  may  therefore  place  their  contracts,  by  agreement^ 
without  the  influence  of  such  custom;  and  where  custom  and  contract 
conflict,  the  latter  prevails. 

Btidbncb  or  Looal  Custom  is  Admissible  to  supply  details  in  oral  or  wiit> 
ten  contract  in  regard  to  which  the  contract  itself  is  silent,  or  to  explain 
provincialisms  or  technical  terms  which  have  acquired  a  known,  fixed, 
and  definite  meaning,  different  from  the  ordinary  import  of  such  terms, 
or  whero  sach  terms,  if  not  explained,  are  susceptible  of  more  than  one 
reasonable  construction;  but  evidence  of  such  custom  is  not  admissible 
to  contravene  any  express  contract  or  provision  of  law,  or  principle  of 
public  policy,  nor  to  give  a  meaning  different  from  their  natoral  import 
to  plain  and  unambiguous  words  and  phrases. 

Btidbkcx  of  Local  Custom  is  Inadmissibli  to  Show  that  a  stipulation  Ib 
a  contract  of  hiring  of  a  slave,  that  the  hirer  was  to  "lose  the  negro's 
lost  time,"  a  plain  and  unambiguous  term  in  itself,  related  to  time  lost 
by  sicknews  or  running  away  of  the  slave,  and  not  to  loss  of  time  in  con- 
sequence of  death  of  the  negro. 

IEtxdbngb  OmBBD  AS  Wholk  mat  be  Rejbotbd  as  Whole,  on  objection 
thereto,  if  part  of  such  evidence  Lb  illegal. 

AcmoN  to  recoTer  the  amount  of  a  note  given  for  the  hire  of  a 
fdaye.  Defendant  pleaded  the  general  issue,  and  on  the  trial 
introduced  evidence  to  prove  that  the  note  was  given  in  payment 
of  the  price  of  said  negro,  on  a  contract  whereby  it  had  been 
agreed  that  defendant  would  have  to  lose  the  negro's  lost  time. 
Plaintiff  wished  to  prove  a  custom  that  such  phrase  meant  only 
time  lost  by  sickness,  or  by  the  slave  running  away.  The  re- 
maining facts  are  stated  in  the  opinion. 

WiUiam  G.  Jones  and  Bohert  B.  Armistead,  for  the  appeUanl 

William  Boylea,  contra. 

By  Court,  Stonb,  J.  The  constitution  of  the  state  of  Ala* 
bama,  art.  2,  sec.  1,  declares  that"  the  powers  of  the  govern- 
ment of  the  state  of  Alabama  shall  be  divided  into  three  distinct 
de]>artments,  and  each  of  them  confided  to  a  separate  body  of 
magistracy,  to  wit,  those  which  are  legislative  to  one,  those 
which  are  executive  to  another,  and  those  which  are  judicial  to 
another."  The  first  section  of  the  third  article  contains  this 
language:  **  The  legislative  power  in  this  state  shall  be  vested 
in  *  *  *  the  general  assembly  of  the  state  of  Alabama." 
By  the  **  schedule "  attached  to  the  constitution  of  the  state, 
twc.  5,  the  **  territorial  laws  not  repugnant  to  the  constitution  ** 
were  continued  of  force. 
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The  aot0  of  1828  and  1882,  Clay's  Dig.,  p.  888,  sees.  U,  17, 
adopted  the  rules  of  the  law  merchant  as  to  days  of  grace, 
demand,  protest,  and  notice,  so  far  as  the  same  affect  bills  of 
exchange  and  bonds  and  other  instruments  payable  in  bank. 
The  code,  sees.  1525,  1526,  adopts  the  "  commercial  law "  as 
governing  the  same  classes  of  instruments,  with  provisions 
somewhat  variant. 

The  code  superseded  all  the  **  acts  of  a  public  nature"  there* 
tofore  passed,  and  which  were  "  designed  to  operate  on  all  the 
people  of  the  state  not  embraced  in  said  code; "  except  that  the 
acts  of  the  legislature  passed  at  the  session  of  1851-2,  whether 
approved  before  or  after  the  adoption  of  the  code,  were  not  re- 
pealed or  affected  by  the  code,  *'  but  such  laivs  supersede  any 
provision  of  the  code  with  which  they  conflict:"  Oode,  seos.  11, 
12. 

In  State  v.  Cawood,  2  Stew.  860,  this  court  held  that  under 
"the  second  article  of  the  ordinance  of  1787,  which  was  after- 
wards made  the  fundamental  law  of  "  this  territoiy , ' '  the  common 
law  of  England,  so  far  as  applicable,"  was  made  a  rule  of  action 
for  our  government,  ''both  in  civil  and  crinanal  cases."  By 
series  of  decisions,  running  through  our  entire  judicial  histoiy, 
the  above  doctrine  has  been  firmly  established;  and  it  must  now 
be  admitted  that  the  common  law,  qualified  as  above,  is  part 
and  parcel  of  the  law  of  this  state. 

We  believe  we  have  thus  exhibited  the  sources,  organic  and 
written,  from  which  our  rules  of  action  are  mainly  derived. 
The  constitution,  in  the  distribution  of  the  "powers  of  the 

Sovemmeut,"  having  conferred  the  "legislative  power"  on 
16  "general  assembly,"  the  question  may  arise.  Under  what 
authority,  by  what  warrant,  are  we  brought  under  the  dominion 
of  other  rules  of  action?  Is  it  sound,  is  it  consistent  with 
the  genius  of  our  government,  that  any  portion  of  the  commu- 
niiy  less  than  the  whole — any  city,  town,  viil^e,  or  neighbor- 
hood— shall  exercise  powers  which  the  constitution  has  con* 
f erred  alone  on  the  general  assembly?  Shall  such  "portion  of 
the  community"  make  unto  themselves  a  law  which  shall  over- 
rule the  general  law  ?  It  becomes  us  to  feel  our  way  cautiously, 
lest  there  grow  up  in  our  midst  some  third  estate,  which  shall 
in  time  usurp  our  government. 

While  we  are  not  prepared  to  say  that ' '  customs,"  or  "  usages,'* 
for  certain  purposes  and  under  certain  restrictions,  may  not  and 
do  not  rightfully  exist,  we  own  ourselves  "  no  friends  to  the 
Almost  indiscriminate  habit  of  late  years  of  setting  up  usages  or 
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castomsy  in  almost  all  kinds  of  busineas  or  trade,  to  oontrol, 
Tarjy  or  annul  the  general  liabilities  of  parties  under  the  common 
law,  as  well  as  under  the  commercial  law:"  Schooner  Beeside,  2 
Snmn.  667. 

Like  most  other  subjects  on  which  the  minds  of  men  differ, 
the  decisions  of  the  courts  defining  what  usage  or  custom  may 
or  may  not  do  haye  been  far  from  uniform.  Much  oonfusion 
and  inaccuracy  hare  crept  into  the  adjudged  cases,  so  that  any 
attempt  to  reconcile  them  would  necessarily  prove  abortiye. 
Oustom  long  acquiesced  in,  and  sanctioned  by  judicial  decision, 
has  given  us  the  systems  of  laws  known  as  the  common  law 
and  the  law  merchant.  These  systems  are  judicially  taken 
notice  of,  and  are  not  the  subject  of  proof:  Hogan  t.  Reynolds , 
8  Ala.  59.  These  systems,  then,  may  be  declared  to  have  ob- 
tained the  dignity  of  law.  Local  customs  or  particular  usages 
can  claim  no  such  eminence.  They  are  not,  and  cannot  become, 
a  rule  of  action  '*  prescribed."  They  never  assume  a  character 
so  binding  as  that  parties  cannot  by  agreement  place  their  con- 
tracts without  their  influence.  So  when  custom  and  contract 
come  in  conflict,  the  latter  prevails  over  the  former.  They  are 
at  most  but  a  part  and  parcel  of  the  contract — the  subject  of 
proof  like  other  facts — and  are  only  binding  because  they  are  a 
part  of  the  contract,  not  that  the  proof  in  each  case  shows  that 
the  parties,  in  fact,  incorporated  the  custom  into  their  contract, 
but  that  by  the  testimony  it  is  shown  that  the  particular  cus- 
tom is  so  general  and  so  known,  as  to  raise  the  inference  that 
the  parties  knew  of  its  existence,  and  contracted  with  reference 
to  it.  It  is,  in  effect,  nothing  more  than  one  means  of  estab- 
lishing a  material  fact;  a  case  of  presumptive  evidence.  The 
fact  to  be  established  is  that  a  certain  element  or  stiptdation 
entered  into  the  contract  or  agreement  of  the  parties.  That  ele- 
ment or  stipulation  was  either  not  expressed  in  the  contract,  or, 
if  expressed,  the  parties  either  cannot  or  do  not  offer  proof  of  the 
direct  fact.  In  such  case,  the  rule  declares  that  proof  may  be 
made  of  the  local  custom  or  usage,  in  order  that  from  its  exist- 
ence the  supposed  element  or  stipulation  may  be  safely  and  sat- 
isfactorily deemed  to  be  incorporated  into  the  contract.  If  the 
proof  faU  to  raise  this  inference,  it  should  be  regarded  as  insuffi- 
cient. When  custom  has  been  sufficientiy  proved,  it  becomes  a 
part  of  the  contract,  not  the  law  of  the  case:  Jones  v.  Fakf^  4 
Mass.  252;  Hdlsey  v.  Brown,  3  Day,  346. 

It  follows,  from  what  is  said  above,  that  custom  cannot  over- 
tun  the  positive  requirements  of  the  law,  or  the  express  oon« 
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tzaots  of  the  portieB,  whether  the  contracts  be  eyidenced  by 
writing  or  not:  Benner  y.  Bank  of  Columbia,  9  Wheat.  587. 
Neither  can  castom  contravene  any  principle  of  public  policy: 
Snowden  v.  Warder,  8  Bawle,  107;  Dunham  v.  Dey,  13  Johns. 
41;  Gallatin  v.  Bradford,  1  Bibb,  209;  WUliama  v.  GiUman,  8 
Greenl.  281;  Waters  v.  LUley,  4  Pick.  145  [16  Am.  Dec.  333]. 

Evidence  of  castom  cannot  be  received  to  give  to  plain  and  un- 
ambiguous words  or  phrases  a  meaning  different  from  their  nat- 
ural import:  Schooner  Beeside,  2  Sumn.  567;  Tumey  v.  Wilson, 
7  Terg.  340  [27  Am.  Dec.  515] ;  Ivey  v.  Phifer,  13  Ala.  824.  This 
principle  rests  on  a  sound  public  policy.  Oral  evidence  cannot 
be  given  to  vary,  or  contradict,  enlarge,  or  qualify,  a  written  con- 
tract, or  to  prove  that  the  parties  intended  differently  from  the 
legal  import  of  their  language,  although  witnesses  may  testify, 
directly  and  positively,  to  such  different  intention.  Neither 
can  such  result  be  attained  indirectly  by  proof  that  a  local 
custom  exists,  and  has  become  so  known  and  general  that  parties 
are  presumed  to  have  contracted  with  reference  to  it,  and  thus 
made  the  custom  a  part  of  their  agreement.  The  former  is  an 
offer  to  make  direct  proof  of  an  inadmissible  fact;  the  latter,  an 
effort  to  prove  circumstances  or  facts  from  which  to  infer  the 
fact  which,  when  offered  directly,  is  inadmissible.  The  state- 
ment of  such  a  proposition  is  its  refutation. 

We  hold,  then,  that  proof  of  custom  may  be  received,  to  sup- 
ply the  details  of  a  contract,  either  written  or  oral,  where  the 
contract  is  silent  in  its  details,  unless  such  custom  contravene 
the  positive  requirements  of  the  law  or  some  principle  of  public 
policy:  Schooner  Beeaide,  supra;  Jones  v.  Fales,  supra;  Bankin 
V.  American  Ins.  Co.,  1  Hall,  619;  Gibson  v.  Culver,  17  Wend. 
805  [31  Am.  Deo.  297];  Alabama  etc.  B.  B.  Co.  v.  Kidd,  29  Ahi. 
221;  Partridge  v.  Forsyihe,  Id.  200. 

It  may  also  safely  be  laid  down,  that  where  by  local  custom  or 
usage  provincialisms  and  technicalities  of  science  and  commerce, 
and  perhaps  some  others,  have  acquired  a  known,  fixed,  and 
definite  meaning,  different  from  their  ordinary  import,  or  where 
such  technicalities,  unexplained,  are  susceptible  of  two  or  more 
plain  and  reasonable  constructions,  it  is  certainly  competent  to 
prove  the  existence  of  such  custom,  as  a  means  of  showing  the 
sense  in  which  the  contracting  parties  intended  to  be  understood: 
Murray  v.  Hatch,  6  Mass.  465;  Winlhrop  v.  Union  Ins.  Co.,  2 
Wash.  10;  Sleght  v.  Bhinelander,  1  Johns.  192;  Boorman  ▼. 
Jenkins,  12  Wend.  572  [27  Am.  Dec.  158];  3  Phill.  Ev.  1409, 
Oowen  &  Hill's  notes;  Barger  v.  Caldwell,  2  Dana,  130. 
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We  are  aware  Uiat  in  some  adjudged  oases  principles  are 
asserted  in  conflict  with  some  of  the  rules  ei^ressed  above. 
The  same  remark  may  be  predicated  of  some  loose  dida  found 
in  other  cases  and  some  of  the  elementary  writers.  Of  this  class 
are  the  following:  MidcUeton  v.  Eeyward,  2  Nott  &  M.  9  [10 
Am.  Dec.  554];  Bank  t.  Paige,  9  Mass.  155;  Homer  v.  Dorr,  10 
Id.  26;  Bout.  Law  Dict.^  tit.  Custom,  and  cases  cited;  United 
States  Y.  Macdaniei,  7  Pet.  15;  CoU  v.  Commercial  Ins.  Co.,  7 
Johns.  385;  Boorman  y.  Jenkins,  supra;  Smith  y,  WUson,  3  Bam. 
&  Adol.  728;  CtUler  ▼.  PoweU,  6  T.  E.  320;  a  dictum  in  Price  t. 
While,  9  Ala.  563,  is  perhaps  obnoxious  to  this  criticism. 

The  words  testified  to  by  the  witness  Boyles  as  a  ]>art  of  the 
contract  of  hiring,  that  the  hirer  was  to  ''lose  the  negro's  lost 
time,"  are  plain  and  unambiguous.  They  have  but  one  legitimate 
meaning,  and  it  was  not  permissible  to  give  to  them  a  different 
meaning,  either  by  direct  or  indirect  proof,  as  was  proposed  in 
this  case.  If  the  contract  had  been  silent  on  the  matter  of  the 
negro's  lost  time,  we  do  not  say  that  the  alleged  local  custom  of 
Baldwin  county  was  not  a  legitimate  subject  of  proof,  if  ofiEered 
alone.  It  was  not  so  ofiEered,  and  we  need  not  now  decide  that 
question. 

There  is  no  error  in  the  record,  and  the  judgment  of  the  cir- 
cuit court  is  afiSrmed. 

Common  Law  of  Ekolahd,  as  Modifiid  bt  Statutx,  it  purt  of  the  law 
of  the  state:  Ferguion  ▼.  Sdma,  43  Ala.  400;  WUqf  ▼.  Ifwing,  47  Id.  424, 
citing  the  principal  oaae;  and  applies  as  well  in  criminal  as  in  civil  cases:  Bwi 
▼.  8UUe,  39  Id.  637»  citing  the  principal  case. 

Gbnxral  akd  Partioulaji  Usaobs  and  Customs,  effect  of;  Jadioial  no* 
taoe  and  proof  of:  See  Z^eaeh  v.  Perkhu,  35  Am.  Dec.  268;  Sweet  ▼.  Jenime, 
38  Id.  242;  BwUfiah  v.  Fox,  39  Id.  611,  note  614;  Clark  ▼.  Baker,  45  Id.  199, 
note  202;  Deeha  v.  HoUofnd,  46  Id.  261;  Oavemar  v.  Withers,  59  Id.  05,  note 
97-105;  Fameworth  v.  Chaae,  51  Id.  206;  Inglebright  v.  Hamnumd,  58  Id. 
430,  note  435;  Cox  v.  O'BeUly,  58  Id.  633,  note  638.  Cnstom,  to  be  good, 
must  be  nnifonn  and  generally  acqniesoed  in,  so  that  parties  may  be  pre- 
samed  to  have  acted  with  reference  to  it:  State  v.  JfcTyer^s  AdnCr,  31  Ala. 
677,  citing  principal  case.  Proof  of  cnstom  cannot  be  received  to  give  to 
plain  and  unambignoos  words  a  meaning  different  from  their  natural  importi 
SmUh  V.  Mobile  Nan,  Jt  MuL  Ins.  Co,,  30  Id.  174;  MeClure  ▼.  Cox,  32  Id. 
623;  Thorp  v.  SugM,  33  Id.  332;  Hughes  v.  Wilkinson,  35  Id.  467;  nor  to 
vary  or  contradict  a  contract:  Cox  v.  Peterson,  30  Id.  613;  Boone  v.  TTie  Bel- 
fast,  40  Id.  188;  St.  Nicholas  Ins.  Co.  v.  Merchants*  Ins.  Co.,  6  Bosw.  246,  all 
citing  the  principal  case.  Customs  violating  law  and  good  faith  are  invalids 
Sibler  t.  MeCartn^,  31  Ala.  508;  Jones  v.  Fort,  36  Id.  460;  Boone  v.  The 
Belfast,  40  Id.  188;  Bay  v.  Porter,  42  Id.  .%28,  all  citing  the  principal  case. 

Ktidkncb  QmBEO  as  Wholx,  if  Pabt  is  Illegal,  may  be  rejeotad  •■ 
a  whole:  See  West  v.  Kelly,  54  Am.  Deo.  192. 
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Albebxbon,  Douglass  &  Co.  v.  Goldsbt. 

[38  ATiiB41f4,  711.] 

Ejlboution  Lnir  on  Pxbsonaltt  is  Lobt,  ab  AOAiifflT  Juhior  Bzaounoii 
Creditor  ob  Intrricbdiatb  Mortgaosb,  by  ordering  the  sheriff  to 
postpone  the  sale  under  the  executiony  from  time  to  time,  and  alloiwing 
the  property  levied  on  to  remain,  daring  snch  time,  in  defendants  posses 
■ion  without  requiring  a  bond  of  him. 

MORiaAOZB  18  EbTOFFED,   BT  CONSKllTnrO  TO  POSTFONRMBNT  OT  SaLR  UV- 

DiR  BxJBOunoN  of  a  prior  creditor  of  the  mort^gor»  fxook  claiming 
that  such  delay  Is  oonstmotively  fraudulent  as  against  his  mortgigei 
but  such  oonsent  does  not  estop  him  from  taking  advantage  of  mfaee- 
quent  postponements,  made  without  his  oonsenL 

AirORNET's  AUTHORTTT  D0K8    KOT    CbA8B  WITH    RrNDITION  Off  JVPOMEKT 

in  a  cause,  but  continues  for  the  purpose  of  direoting  the  prooeedingi 
under  the  process  of  the  court  for  ooUeotion  of  tiie  Judgment;  and  there- 
fore the  lien  of  an  execution  may  be  defeated  or  lost  by  an  order  of  the 
attorney  to  the  sheriff  to  postpone  the  sale,  and  to  allow  the  property 
levied  on  to  remain  in  possession  of  the  defendant  in  execution,  notwith- 
standing the  attorney  had  no  express  authority  or  instructions  from  his 
client  to  make  such  order. 

AoxzoN  to  tiy  the  title  to  certain  Blaves  as  between  £he  plaint- 
iff in  execution  and  a  junior  mortgagee  of  the  defendant  in  exe- 
cution.    The  opinion  states  the  case. 

William  M.  Byrd,  for  the  appellant. 
ChiUon,  Morgan,  and  OhUton,  contra. 

By  Court,  Waijeeb,  J.  The  attorneys  at  law  of  the  plaintiffs 
in  execution  twice  directed  a  postponement  by  the  sheriff  of  the 
sale  of  personal  property  levied  on,  and  ordered  that  the  prop- 
erty should  remain  with  the  defendant,  and  that  he  should  not 
be  required  to  give  a  delivery  bond.  Those  two  postponements 
extended  from  December  to  the  next  July.  Immediately  after 
the  expiration  of  the  two  periods  of  delay  above  named  a  vendU 
Horni  exponas  issued,  and  the  sheriff  was  directed  to  postpone 
the  sale  under  it  for  about  six  months.  At  the  termination  of 
this  last  delay,  a  second  venditioni  exponas  issued,  and  the 
plaintiffs'  attorneys  ordered  the  sheriff  to  delay  the  sale  for 
nearly  two  months.  We  think  that  the  lien  resulting  from  the 
delivery  of  the  plaintiffs'  execution,  or  from  its  levy,  was  lost 
by  the  several  postponements  of  the  sales  under  the  execution 
and  writs  of  venditioni  exponas  by  order  of  the  plaintiffs'  at- 
torneys: Patton  V.  Hdyier,  16  Ala.  18;  Branch  Bank  at  Moni- 
gomery  v.  Broughton,  Id.  132;  Wood  v.  Cfary,  6  Id.  48;  Gamp* 
bM  V.  Spence,  4  Id.  651  [39  Am.  Dec.  801];  Leach  v.  WWimis, 
8  Id.  764;  Berry  v.  Smith,  8  Wash.  60. 
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The  anihoxities  which  are  abonre  cited  settle  the  law  in  this 
atftle  as  to  the  effect  of  the  dekja  directed  by  plaintifb'  at- 
tomeyBy  in  defeating  the  liens  of  the  ezecntion,  in  fiivor  of 
junior  ezeeation  creditors.  There  can  be  no  reason  for  a  dia- 
crimination  between  a  junior  execution  creditor  and  one  who 
holds  nnder  a  mortgage,  such  as  that  of  the  claimant  in  this 
case:  Berry  t.  SnUA^  supra.  The  lien  of  the  mortgage  having 
attached  pending  the  constmctiTelj  fraudulent  delays,  the  exe- 
cution creditor  who  directed  those  delays  must  be  postponed 
for  it. 

It  may  be  conceded,  without  affecting  the  result,  that  the 
claimant,  by  his  consent  to  the  first  postponement  of  the  sale 
under  the  execution,  is  estopped  from  saying  that  such  delay  is 
constructiTely  fraudulent.  The  second  order  for  a  forbearance 
to  sell  under  the  execution,  and  the  orders  for  the  postponement 
of  the  sale  under  the  two  writs  of  venditioni  exponas^  together 
with  the  fact  that  the  delays  thus  ordered  extended  through  a 
period  of  about  eight  months,  during  aU  which  time  the  prop- 
erty was,  by  special  direction,  permitted  to  remain  with  the 
defendant  in  execution,  without  bond,  are  abundantly  sufficient 
of  themselyes  to  defeat  the  plaintiffs'  lien  in  favor  of  the  claim- 
ant; and  to  none  of  these  last  acts  did  the  claimant's  assent 
extend. 

It  is  contended  for  the  appellants  that  an  attorney,  aff  such, 
has  no  authority  to  direct  the  delay  of  sale  after  a  levy  of  his 
client's  execution.  It  must  be  conceded  that  that  position  is 
sustained  by  many  authorities,  both  English  and  American: 
Banks  v.  Evans,  10  Smed.  &  M.  58;  Doe  v.  IngersoU,  11  Id.  273; 
Union  Bank  etc.  v.  Oavan,  10  Id.  344;  Dunn  v.  Newman,  7  How. 
«^Miss.)  682;  1  Com.  Dig.,  tit.  Attorney,  B,  10.  The  decisions 
are  not  altogether  consistent,  and  most  of  them  rest  upon  the 
idea  that  an  attorney's  authority  ceases  with  the  rendition  of  the 
judgment.  In  most  of  the  cases  it  is  conceded  that  the  attorney 
may  receipt  for  the  money  due  on  a  judgment;  and  it  has  been 
held  in  England  that  he  might  acknowledge  satisfaction,  although 
he  had  received  nothing:  Id.;  Wycoff  v.  Bergen,  Coxe,  214. 

In  this  state  there  is  a  plain  manifestation  of  the  legislative 
intent  that  the  authority  of  the  attomev  shall  continue  after  the 
rendition  of  judgment.  The  statutes  irom  which  that  intent  is 
inferred  are  tiiose  which  provide  that  the  sheriff  may  give  notice 
of  the  requirement  of  an  indemnifying  bond,  when  the  defend- 
ant's title  to  the  property  levied  on  is  doubtful,  to  the  plaintiff's 
attorney;  that  an  officer  who  has  made  money  upon  an  execution 
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flhall  give  notice  within  ten  days  to  the  plaintiff  or  his  attorney, 
if  resident  in  the  counly;  that  the  plaintiff  or  his  attorney  may 
make  the  affidavit  on  which  a  garnishment  issues  after  judgment; 
and  that  for  a  failure  to  pay  over  money  on  demand  of  the 
plaintiff's  attorney,  the  sheriff  subjects  himself  to  a  rule:  Clay's 
Dig.  210,  sec.  60;  Code,  sees.  2444,  2451,  2471,  2472,  3602. 

The  denial  of  the  attorney's  authority  after  the  rendition  of 
the  judgment  would  do  violence  to  the  statutes  referred  to. 
They  evidently  contemplate  that  the  attorney  is  to  exercise  a 
general  superintendence  over  the  process  issued  to  enforce  the 
payment  of  the  judgment  which  he  has  obtained  for  his  client. 
The  notification  by  the  sheriff  that  a  bond  of  indemnity  is 
required  has  the  effect  of  signifying  to  the  party  that  the  levy 
will  be  abandoned  unless  the  indemnity  is  given.  Why  permit 
such  a  notification  to  be  given  to  the  attorney,  if  he  does  not 
represent  the  plaintiff  in  directing  the  proceedings  under  the 
execution  ?  A  similar  question  might  be  significantly  asked  in 
reference  to  each  one  of  the  other  particulars  in  which  the  attor- 
ney's authority  is  recognized  by  the  statutes. 

This  court,  in  its  previous  decisions,  has  in  effect  asserted  the 
authority  of  the  attorney  over  the  proceedings  for  the  collection 
of  a  judgment.  In  MbClure  v.  ColcUmgh^  6  Ala.  65,  it  was  de- 
cided that  the  sheriff  was  protected  from  liability  for  the  omis- 
sion to  return  an  execution  at  the  time  appointed  by  law,  by  the 
fact  that  he  acted  under  the  order  of  the  plaintiff's  attorney.  If 
the  attorney  had  no  authority  to  stay  the  sale  in  this  case,  it 
would  follow  that  the  sheriff  would  be  liable  for  the  omission  to 
sell.  It  cannot  be  held  that  the  sheriff  would  not  be  protected 
by  the  order  of  the  attorney  in  this  case  without  disregarding 
the  decision  in  MoGlure  v.  ColcUmghf  supra;  for  it  would  be 
most  unreasonable  to  say  that  the  attorney  has  authority  to 
direct  the  sheriff  not  to  return  an  execution,  but  is  without 
authority  to  delay  the  sale  under  an  execution.  The  decision  in 
McClure  v.  Colclough,  supra,  is,  we  think,  sustained  in  principle 
by  Walker  v.  Goodman,  21  Id.  647,  and  Crenshaw  v.  Harrison,  8 
Id.  342;  see  also  J^irksey  v.  Jones,  7  Id.  622;  Hope  v.  Oswitchee 
Co.,  5  Id.  629. 

Guided  by  the  spirit  of  our  statutes,  and  the  previous  decis- 
ions of  this  court,  and  by  what  we  conceive  a  sound  policy,  we 
conclude  that  the  attorney's  authority  does  not  cease  with  the 
rendition  of  the  judgment,  but  continues  for  the  purpose  of  di- 
recting the  proceedings  under  the  process  of  the  court  for  the 
collection  of  the  judgment.     This  authority  would  be  subject  to 
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leYOcation  by  the  client^  and  oonld  not  OTerride  the  control  bj 
the  plaintiff  himself  of  the  proceedings  under  his  judgment. 

It  results  from  what  we  have  said,  that  the  charge  to  the  jury 
upon  the  evidence  was  properly  giTen»  and  the  judgment  of  the 
court  below  must  therefore  be  affirmed. 

Several  other  questions  were  argued  by  the  counseli  which  axe 
not  considered  in  this  opinion,  because  the  view  which  we  have 
taken  of  the  case  is  decisive  of  it. 

EzxounoN  LiXN  is  Lost  as  against  Junior  CBMturton  ob  Mobsoaqxi  bt 
PosiPONSMZNT  OF  Salb  after  levy,  beyond  retom-day:  See  Ixmin  ▼»  Worth" 
ktffton^  45  Am.  Dec.  682.  To  this  point  the  principal  oaae  is  cited  in  Damdmm 
V.  StrtUj  34  Ala.  124. 

Attokn£t*s  Authoritt  Contimubs  bxtond  Rbnditioh  Of  JunoiONT,  and 
until  jadgment  is  satisfied:  See  Braehett  ▼.  Norton^  10  Am.  Dec.  170;  8moek 
▼.  Dade,  16  Id.  780;  Pennington  v.  Tell,  52  Id.  252;  and  extends  to  the  gen- 
eral management  of  a  case,  but  not  necessarily  to  croaa-litigation:  Stubbe  ▼• 
Beene,  37  Ala.  630;  S.  C,  1  Shep.  Sel.  Gas.  558,  citing  the  principal  case. 
The  principal  case  is  cited  to  the  point  mentioned  in  the  opinion,  that  at- 
torneys' agreements  as  to  conduct  of  a  trial  bind  clients:  BamUHMum  ▼.  StaUp 
83AU.  362. 


Johnson  v.  Stahl 

[29  Af.iBtM*,  63.] 
Two  OmNfllS  COMMITTBD  BT  SaME  PKBSON  MAT  Bl  InGLUDHD  IN  SAMS  IN- 

DIOTMXNT,  in  different  counts,  where  they  are  of  the  same  general  natare 
and  belong  to  the  same  family  of  crimes,  and  where  the  mode  of  trial 
and  nature  of  the  punishment  are  also  the  same,  although  they  may  be 
punished  with  different  degrees  of  severity. 

Labcxnt  pbom  Pebson  and  Obtainino  Monxt  ondxr  Faiab  Pbxtbnsbs 
belong  to  "the  same  family  of  orimes,"  and  may  be  Joined  in  the  same 
indictment. 

No  Man  oan  bx  Cbdhnallt  Awiotbd  bt  Acts  ob  Diolabationb  of 
Stbanoxb;  but  where  a  privity  and  community  of  design  have  been 
established,  the  acts,  declarations,  and  conduct  of  all  the  associates,  in 
fntherance  of  their  common  unlawful  purpose,  are  evidence  against  each 
of  them. 

EiKBxm  bt  Cofbt  in  Abmittino  Dbolabation  of  AaaociATX  to  Crime  before 
a  privity  and  community  of  design  had  been  established  may  be  cured 
by  sufficiently  showing  such  community  of  design  after  the  admission  of 
the  declaration  in  evidence. 

Indicimert  against  William  R.  Johnson  for  obtaining  money 
under  false  pretenses,  and  larceny  from  the  person  of  one  J.  B. 
Thomas.  A  demurrer  was  filed  to  the  indictment,  ''on  the 
grotmd  that  two  distinct  felonies  were  charged  in  it;"  which 
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demnxxer  was  OTerruled  by  the  couit.  At  the  trial,  it  was  shows 
that  Thomas,  the  prosecuting  witness,  and  one  Anderson,  were 
^'^alking  together  at  Anderson's  invitation,  when  they  met  John- 
son, the  defendant,  and  entered  into  a  conversation  with  him, 
daring  which  he  said  he  was  agent  for  some  company  that  manu- 
factured some  balls  or  shells,  one  of  which  he  showed  Anderson, 
who  took  it,  and  after  examining  it  drew  a  piece  of  paper  from 
it,  and  proposed  to  Thomas  that  they  should  bet  with  Johnson 
that  there  was  no  paper  in  the  ball,  and  upon  Thomas's  refusing, 
Anderson  then  induced  him  to  loan  him,  Anderson,  one  hun- 
dred and  eighty  dollars  in  order  that  he  might  bet;  that  the  bet 
was  made  between  Anderson  and  Johnson,  and  the  ball  was 
opened,  and  Johnson  claimed  he  had  won  the  money,  and  seized 
it  and  went  away;  that  Anderson  then  gave  Thomas  a  piece  of 
paper,  which  he  said  was  a  check  on  the  Bank  of  Mobile  for 
three  thousand  nine  hundred  and  eighty  dollars,  telling  Thomas 
that  he  need  not  be  afraid  of  losing  anything,  and  that  he  was 
going  in  pursuit  of  Johnson.  The  check  was  presented  at  the 
bank,  and  payment  refused,  as  the  names  on  it  were  fictitious. 
A  motion  was  made  to  require  the  prosecution  to  select  on  which 
count  in  the  indictment  they  would  rest,  and  refused  by  the 
court.  The  jury  brought  in  a  verdict  of  ''guilty  as  charged  in 
the  indictment,"  and  the  defendant  moved  in  arrest  of  judgment, 
which  motion  was  overruled,  and  sentence  of  five  years'  imprison- 
ment pronounced  by  the  court. 

William  Boyles^  D.  C,  Anderson,  and  B,  Labutan,  for  the 
prisoner. 

M.  A.  Baldwin,  attorney  general,  contra. 

By  Court,  Bice,  C.  J.  Obtaining  any  personal  property  from 
another,  exceeding  twenty  dollars  in  value,  by  false  pretenses, 
with  intent  to  defraud  him,  is,  in  this  state,  a  felony,  and  pun- 
ishable by  imprisonment  in  the  penitentiaiy  not  less  than  two 
nor  more  than  five  years:  Code,  sees.  8071,  8142.  The  crime 
of  larceny,  when  committed  by  stealing  from  the  person  of  an- 
other, is  also  a  felony,  and  punishable  by  imprisonment  in  the 
penitentiary  not  less  than  three  nor  more  than  six  years:  Id  ^ 
sec.  8172. 

These  ofiEenses  are  included  in  the  indictment,  in  distinct 
counts,  and  are  alleged  to  have  been  committed  by  the  defend- 
ant; and  because  they  are  thus  set  forth,  the  defendant  demurs 
to  the  indictment  as  a  whole,  and  in  support  of  his  demurrer, 
contends  that  there  is  a  misjoinder  of  counts. 
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We  thinlc  fhe  auflioritiae  justify  qb  in  holding  that  two  of- 
fenaeBy  committed  by  the  same  person,  maj  be  inoluded  in  tiie 
eame  indictment  in  different  counts,  where  thej  are  of  the  same 
general  nature,  and  belong  to  the  same  family  of  crimes,  and 
where  the  mode  of  trial  and  nature  of  the  punishment  are  also 
fhe  same,  although  thej  maj  be  punishable  with  different  degrees 
of  BOTerify:  Sex  ▼.  Mmaon^  8  Man.  A  8el.  560;  Waterman's 
Arch.  Cr.  Fl.  94,  96,  and  notes;  Stale  y.  Haney^  2  Dev.  k  B.  L. 
390;  suae  Y.WiUiam$,  9  Ired.  140;  CarUon  t.  CammonwedUh,  6 
Met.  632;  Joedyn  y.  GommontoeaUh,  6  Id.  286;  Kane  y.  Peqp^, 
S  Wend.  208;  People  y.  Bynders,  12  Id.  425;  United  States  y. 
Peterson,  1  Woodb.  &  M.  806. 

The  offenses  described  in  the  seyeral  counts  of  the  indictment 
in  this  case  are  certainly  of  kindred  character.  They  belong  to 
^'the  same  family  of  crimes;"  and,  under  the  rule  aboye  an- 
nounced, may  be  joined  in  the  same  indictment  in  scYeral  counts. 
Such  joinder  constitutes  no  ground  for  a  demurrer  to  the  in- 
dictment, nor  for  a  motion  in  arrest  of  judgment. 

We  cannot  reyise  the  refusal  of  the  motion  made  by  defendant, 
**  to  require  the  solicitor  to  select  on  which  count  or  counts  of 
the  indictment  he  would  proceed."  If  there  be  no  other  reason 
why  we  will  not  reyise  that  refusal,  it  is  enough  that  no  objec- 
tion or  exception  was  made  or  taken  to  that  ruling  of  the  court: 
Oager  y.  Gordon,  29  Ala.  841. 

No  man  can  be  criminally  affected  by  the  acts  or  declarationa 
of  a  stianger;  but  where  a  priyiiy  and  community  of  design  has 
been  established,  the  acts,  declarations,  and  conduct  of  all  the 
associates  in  furtherance  of  their  common  unlawful  purposes,  are 
eyidence  against  each  of  them.  It  may  be  admitted  that  for 
want  of  eyidence  of  such  priyify  and  community  of  design  the 
declarations  of  Anderson  were  not  admissible  at  Ihe  time  they 
were  admitted  by  the  court;  but  conceding  this  to  be  so,  yet  im- 
mediately afterwards,  and  during  the  trial,  sufficient  eyidence  of 
such  priyiiy  and  oommuniiy  of  design  was  introduced,  and  this 
cured  the  error  of  admitting  the  declarations  of  Anderson,  and 
made  them  clearly  admissible:  Lavown  y.  Staie,  20  Ala.  66  [66 
Am.  Dec.  182]. 

It  was  material  to  proye  an  intent  on  the  part  of  the  defend- 
ant and  Anderson  to  defraud  the  prosecutor  Thomas,  in  obtain- 
ing from  him  his  property.  Eyidence  of  priyity  and  a  com- 
munity of  design  between  the  defendant  and  Anderson  haying 
been  introduced,  as  well  as  the  circumstances  under  which 
Thomas  had  been  depriyed,  by  their  joint  performances,  of 

Ax.  Dbo.  Yol.  Lzy— w 


886  Johnson  v.  State.  [Alabama^ 

his  property,  the  dTidenoe  in  relation  to  the  eheok,  and  the 
refusal  of  the  bank  to  pay  it,  certainly  tended  to  prove  the 
fraudulent  intent  on  the  part  of  the  defendant  and  his  assodate 
Anderson,  and  was  very  properly  admitted. 

The  authorities  dted  in  the  third  paragraph  of  this  opinion 
show  that  there  is  no  error  in  the  charge  of  the  court,  nor  in 
oyerruling  the  motion  in  arrest  of  judgment.  Whether  the  jury 
ought  to  have  found  the  defendant  guilty  on  all  the  counts,  as 
they  haye  done,  is  a  question  with  which  we  have  nothing  to 
do.  We  do  not  revise  their  action  in  that  particular.  We 
have  discharged  our  duty  by  revising  the  action  and  rulings  of 
the  court.  And  in  the  discharge  of  that  duly,  we  find  no  error 
which  entitles  the  defendant  to  a  reversal  of  the  judgment  of 
the  court  below. 

That  judgment  is  affirmed,  and  the  sentence  pronounced  in 
the  court  below  must  be  carried  into  execution* 


Joinder  iv  Ons  Indiotmxnt  or  Two  Fsloiobb  Which  no  vot  Dama 
nxHBH  IN  THsm  OHABAona  OB  Df  Punishments  ATiAOEDn>  to  their  com* 
misaioii  ia  not  good  groimd  for  quashing  the  indictment:  Sarah  r.  ^^ate^  61 
Am.  Deo,  544;  and  see  extended  note  on  the  sabjeot  of  charging  two  or  mora 
offenaee  in  the  same  indictment,  in  Ben  v.  StaUt  58  Id.  238  et  aeq.,  where  the 
principal  case  is  dted;  and  offenses  differing  in  degree,  but  of  the  same  daas, 
may  be  united  in  the  same  indictment^  and  the  prisoner  be  tried  upon  both 
ohiurges  at  the  same  time:  Hampton  r.  State,  47  Id.  599,  and  note  SOI;  but 
defendant  cannot  be  accused  of  two  distinct  offenses  in  an  indictment^  but  the 
same  offense,  or  the  same  species  of  offense,  may  be  charged  in  difiiurent  waya 
in  order  to  meet  the  evidence:  BuUosh  v.  State,  54  Id.  369;  and  an  indiotment 
charging  two  or  more  crimes  in  one  count  is  bad  for  duplicity:  Ben  t.  SUaie, 
58  Id.  234,  and  note  239. 

Labcent,  What  is,  akd  when  Obtainino  Ooods  bt  False  Pbbxxhsm 
is:  See  note  to  State  t.  ffolmee,  57  Am.  Dec.  271-278. 

AvTEB  Proof  ov  Combination  between  Parties,  the  acts  or  deblaBatioiia 
of  one  are  evidence  against  the  others:  Trimble  r.  Turner,  53  Am.  Deo.  00; 
Stovail  T.  Ihrmere*  df  Mechanics^  Bank,  47  Id.  85,  and  note  90,  ooUeefeing 
prior  cases;  see  also  note  to  Coetelo  r.  Cave,  27  Id.  406,  collecting  other  coses; 
and  that  declarations  of  co-conspirator  may  be  proved  when  uttered  in  for^ 
therance  of  the  common  design,  see  McCasbey  v.  Orc^,  62  Id.  336,  and  note 
340. 

It  is  not  Bbbob  to  admit  evidence  which  may  be  made  competent  hf 
the  introduction  of  subsequent  testimony:  HamUton  v.  Summers,  54  Am* 
Dec.  509;  Latoson  v.  State,  56  Id.  182;  see  also  OreMhato  v.  Davenport,  41 
Id.  56,  and  note  68, 

The  principal  case  is  cited  to  the  point  that  two  or  more  counts  may  be 
joined  in  the  same  indictment,  each  of  which  chaiges  a  distinct  felony,  if  the 
offenses  are  of  the  same  general  character  and  subject  to  the  same  punish* 
meot,  in  Oliver  v.  State,  37  Ala.  148;  Cawley  v.  State,  Id,  154;  and  ^oeeB  ▼. 
State^SOld.  178. 
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Ashley's  Adminibtbatob  v.  Robinsoh. 

[99  At.amawa,  110  } 

PuoB  BxASOKABUi  Nonci,  SPBcnyiHO  iir  WRimro  Fraud  ob  Oqm- 
OSALM SNT  for  which  a  bankropt's  ceriificste  of  diichaigo  ib  iiiailwl,  If 
ezprenly  required  by  aot  of  oongrees:  5  U.  S.  Stats,  at  Laii^  444. 

Gua>noB  oankot  Goiitxst  Bahkbqpt's  Cxbtoigatb  ov  DiaaHABoa  npon 
any  ground  not  itated  in  the  written  notice  |»reTioaely  giTan. 

BamEBUPT's  Dbolabatioks  abb  not  ADiaasiBUi  in  Evidbngb,  nnder  ft 
■peeification  of  his  frandalent  omission  to  include  in  his  sohednla  two 
negroes,  Esther  and  Bhoda,  where  he  declared,  a  few  weeks  after  filing 
his  petition,  that  the  pnrpose  for  which  he  wanted  a  horse,  at  that  time 
ponshased  by  him,  was  *'  to  send  to  North  Carolina  for  fonr  or  five  negroes 
ha  had  hid  ont  there;  **  as  the  notice  does  not  inform  him  that  the  omis- 
sion from  his  sohednle  of  those  negroes  will  be  relied  npon  as  a  ground 
for  contesting  his  dischai^ge,  such  declaration  is  prima/acU  irreleiant  t» 
the  specification. 

Ir  Facts  Exist  Stttfioibnt  to  Show  Bxletanot  of  Dbclabations  which 
are  prima  fade  irrelevant  to  the  specifications  of  frand,  the  plsintiff 
must  prove  their  relevancy  by  showing  their  connection  with  facts  already 
proved,  or  by  offering  them  in  connection  with  facts  expected  to  be  proved. 

Jm  Jubombnt  Owwxbxd  in  Eyxdbnob  and  that  Dssgbibkd  in  NonoB 
ABB  Unlixb,  Vabianci  IS  Fatal.  Thns,  a  judgment  for  one  hundred 
and  twenty-two  dollars  snd  eighty-one  cents  cannot  be  given  in  evidence 
under  a  specification  of  a  judgment  for  one  hundred  and  thirty-two  dd- 
lan  and  eighty-one  cents. 

BmiBNGB  THAT  BaNKBUFT  HAS  COLLXCTKD  JUSOICXNT  AITBB  ImSTITUTIOH 

of  his  proceedings  in  bankruptcy  is  irrelevant  and  inadmissible  to  proTt, 
the  concealment  of  money. 

ICTIBBNCB   that    BaNBBUTT,  BBIOBB  OB  ABOUT  TiMB  OV  FiLINO  HI8  Flffl^ 

noN,  CoLLBOTBD  JuDOMSNT  is  relevant,  as  affecting  the  question  whether 
he  had  money  when  he  filed  his  petition,  if  the  circumstances  were  such 
as  to  show  that  he  had  not  parted  with  the  money  at  that  time. 

SraomoATiONS  of  Fbaud,  Koticb  of  Which  has  bexn  Sbbvbd  on  Db- 
FBNDANT,  ABB  Ambndab|.e;  but  the  court's  refusal  to  allow  amendment 
after  submission  of  case  to  jury  is  not  revisable. 

Whbbb  Bankbuft's  Dbkd  of  Assionmbnt  TO  Prbfsbbbd  Cbbditobs  is 
Bbnbficial  to  Thbm,  thbib  Assent  will  bb  Ihflibd;  but  not  when  the 
assignment  was  made  with  intent  to  defraud  the  grantor's  other  creditors. 
.Bankbuft's  Voluntabt  Assionmbnt  to  Pbbferbkd  Cbbditobs  is  Ofbba- 
tiyb  as  to  all  who  absent  to  it;  and  the  assent  of  all  is  not  necessary  to 
make  it  operative  as  a  conveyance. 

FkAUBULBNT  DkKD  OF  TbUST  OB  ASSIONXBNT,    NOT    EZFBBSSLT  ASSBNTBI^ 

TO  BT  Cbiditobs,  IS  BUT  Mbbs  Powbb,  which  ii  revoked  by  the 

bankruptcy  of  the  grantor. 
XviDBNCB  Showing  Deed  of  Tbust  or  Assignmbnt  to  bb  Fbaubulbnv 

IS  Comfetemt. 
AaaieNEE   in    Bankbuftct  mat.  Like  Cbbditobs,  Assebt  Invauditt 

OF  Bankbuft's  Fbauduudtt  Confetance,  for  he  is  an  officer  created 

lor  their  benefit. 
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It  is  Bankrupt's  Duty  to  Subbendss  Pbofebtt  Which  Hi  has  FBAin>- 
VLHTTLT  ComrxTSD  B7  Dded  OF  Tbust,  whioh  none  of  the  bene- 
ficiaries ha^e  aooepted  or  assented  to,  if  he  has  it  in  his  pf?MfliHfinm 
when  his  petition  is  filed,  because  it  is  assets  of  the  bankmptpy;  and  aa 
against  the  assignee  in  banknxptcy  the  title  has  never  psswd  oat  d 
him;  and  as  to  the  assignee,  the  property  is  the  bankmpf  s  estate  in 
possession. 

Validitt  of  Bakkbuft's  Bisgharox  is  NOT  Affected  rt  Msbb  Fact 
Alonr  that  he,  prior  to  the  filing  of  hUi  petition,  made  a  frandulent 
conveyance  not  coming  within  the  second  section  of  the  bankrupt  law. 
Fraud,  or  Willful  Ck>NcxALMENT  of  Propsrtt  undxr  Fourth  SaonoH 
OF  Bankrupt  Law,  is  not  Nsgxssarilt  Provrd  by  the  bankmpt'a  non- 
anrrender  of  property  which  he  has  frandalently  conveyed  prior  to  the 
filing  of  his  petition,  and  of  which  he  has  retained  possession  nntil  thftt 
time. 
.Xtidxngb  of  Fraud  in  Dbxd  of  Assignuxnt,  its  Non-aogxptancb,  ard 
JBankrupt's  Continued  Possession  of  property  nntil  petition  filed,  b 
Omissible  as  affecting  the  qnestion  of  a  fundamental  or  willfnl  conceal- 
ment of  his  property. 
"Onus  of  Pbovino  Creditor's  Assent  to  Fraudulent  Deed  of  Trust  ob 
AssiuNMENT  Devolves  on  Bankrupt,  where  party  assailing  the  bank- 
mptoy  proves  facts  tending  to  show  that  the  instmment  was  frandnlent. 
CV«ditor  is  not  required  to  negative  assent  of  the  beneficiaries. 

AonoN  by  adminiBtrator  of  John  G.  Ashley,  deceased,  against 
Seth  Bobinson,  to  recover  the  amount  due  on  a  judgment  ren- 
dered in  favor  of  said  Ashley  and  against  said  Bobinson,  in 
March,  1839.  Defendant  pleaded  bis  discharge  in  bankruptcy 
under  the  act  of  congress  of  1841.  This  discharge  the  plaintiff 
assailed  for  fraud.  The  material  specifications  of  fraud  were 
the  willful  and  fraudulent  omission  from  defendant's  schedule 
t>f  the  following  assets:  ''A  judgment  in  favor  of  said  Robin- 
son against  Holman  Freeman,  rendered  at  fall  term,  1840,  of 
the  circuit  court  of  Montgomery,  for  one  hundred  and  thirfy- 
two  dollars  and  eighty-one  cents; "  "  the  following  negro  slaves, 
to  wit,  Esther,  a  woman  about  forty-five  years  old,  and  Bhoda, 
a  girl  about  fourteen  years  old ; "  "  the  following  demands,  notes, 
accounts,  etc.,"  describing  them;  '*  together  with  other  claims, 
demands,  notes,  accounts,  receipts,  etc.,  set  forth  as  assets  of 
defendant  on  the  eighth  of  October,  1838,  in  an  assignment 
made  by  him  to  Edward  Hanrick  and  Thomas  Welsh,  which 
purported  to  be  for  the  benefit  of  certain  creditors  therein 
named;"  ''a  large  sum  of  money,  to  wit,  the  sum  of  ten 
thousand  dollars  cash  in  hand,  at  the  time  of  filing  said  peti- 
tion in  bankruptcy."  The  nature  of  the  rulings  of  the  court 
below  on  questions  of  admissibility  of  evidence,  and  its  refusal 
to  aUow  an  amendment  of  one  of  the  specifications  of  fraud. 
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after  sabimesion  of  the  case  to  the  jury,  will  appear  from  the 
opinion.  The  plaintiff  had  reeerred  his  exceptions  to  these 
ralings  and  assigned  them  for  error. 

Watts f  Judge,  and  Jacksariy  for  the  appellant. 
Elmore,  Goldthwaite,  and  Belser,  for  the  appellees. 

By  Court,  'Waudbb,  J.  Prior  reasonable  notice,  specifying  in 
writing  the  fraud  or  concealment  for  which  a  bankrupt's  certifi- 
cate of  discharge  is  assailed,  is  expressly  required  by  the  act  of 
congress:  5  U.  S.  Stats,  at  Large,  444.  A  creditor,  therefore, 
cannot  be  permitted  to  contest  such  certificate  upon  any  ground 
not  stated  in  the  written  notice  previously  given:  Stewart  v. 
Hargrove,  23  Ala.  429;  PeUy  v.  Walker,  10  Id.  379.  The  notice 
initiating  the  contest  of  the  appellee's  bankruptcy,  charged,  ae 
the  grounds  of  the  contest,  a  willful  and  fraudulent  omission  to 
insert  in  his  schedule  of  his  property  certain  specifically  de- 
scribed judgments,  demands,  notes,  accounts,  and  real  estate^ 
two  negroes,  Esther  and  Bhoda,  and  a  large  sum  of  money^ 
"together  with  other  claims,  demands,  notes,  accounts,  re- 
ceipts," etc.,  '*  set  forth  "  in  a  certain  deed  of  assignment.  The 
plaintiff  proved  the  declarations  of  the  defendant,  made  a  few 
weeks  after  filing  his  petition  in  bankruptcy,  that  the  purpose 
for  which  he  wanted  a  horse,  at  that  time  purchased  by  him,. was 
"  to  send  to  North  Carolina  for  four  or  five  negroes  ht  had  hid 
out  there."  Those  declarationB  were  properly  excluded  by  the 
court,  because  the  fact  which  they  tended  to  prove  was  not 
within  the  issues  presented  by  the  prior  written  notice.  They 
conduced  to  establish  as  a  fact  that  the  defendant  had,  at  the 
time  of  commencing  his  proceedings  in  bankruptcy,  four  or  five 
negroes  in  North  Carolina.  The  notice  did  not  inform  him  that 
the  omission  from  his  schedule  of  those  negroes  would  be  relied 
upon  as  a  ground  for  contesting  the  discharge  in  bankruptcy. 
It  cannot  be  assumed  that  Esther  and  Bhoda  were  two  of  the 
negroes  which  he  had  had  in  North  Carolina,  and  that  therefore 
the  declarations  tended  to  sustain  the  specification  in  reference 
to  those  two  negroes.  The  declarations  were  prima  facie  ir- 
relevant to  that  specification;  and  if  there  existed  facts  which 
would  show  their  relevancy,  it  was  incumbent  on  the  plaintiff  to 
have  shown,  or  offered  to  show,  those  facts:  Bilberry  v.  Mobley, 
21  Id.  277. 

Under  a  specification  of  a  judgment  for  one  hundred  and 
thirty-two  dollars  and  eighty-one  cents  a  judgment  for  one 
hundred  and  twenty-two  dollars  and  eighty-one  cents  could  not 
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be  givdn  in  evidence.  The  judgment  described  in  the  notice 
and  that  offered  in  evidence  are  not  the  same*  There  is  the 
same  reason  for  requiring  a  substantial  conf ormify  between  the 
notice  upon  which  the  bankrupt's  certificate  of  discharge  is  con- 
tested and  the  proof,  as  between  the  allegations  and  proof  in 
pleading.  Under  the  rules  of  pleading,  the  variance  between 
the  judgment  described  in  the  notice  and  that  offered  in  evidence 
would  be  fatal,  and  it  must  have  the  same  effect  here.  It  fol- 
lows that  the  court  below  did  not  err  in  refusing  to  admit  in 
evidence  the  judgment  for  one  hundred  and  twentj-two  doUam 
and  eighty-one  cents  when  offered  alone. 

The  same  judgment  was  afterwards  offered  in  evidence,  in  con- 
nection with  proof  that  the  defendant  had  collected  it,  for  the 
purpose  of  sustaining  the  charge  that  the  defendant  had  money 
at  the  time  of  his  application  for  the  benefit  of  the  bankrupt 
law.  In  making  the  offer  to  introduce  the  judgment  in  connec- 
tion with  the  other  proof,  it  is  not  indicated  at  what  time  the 
collection  of  the  judgment  by  the  defendant  was  made,  or  whether 
it  was  before  or  after  his  filing  his  petition  in  bankruptcy.  It  is 
clear  that  if  the  judgment  was  paid  off  to  the  defendant  after  the 
institution  of  the  proceedings  in  bankruptcy,  the  evidence  would 
be  totally  irrelevant  to  the  question  whether  he  had  money  at 
that  time.  If  the  judgment  was  paid  off  to  the  defendant  about 
the  time  of  filing  his  petition,  or  before  that  time,  and  the  cir- 
cumstances were  such  as  to  show  that  he  had  not  parted  with 
the  money  at  that  time,  the  evidence  would  be  admissible  as 
affecting  the  question  whether  he  had  money  at  the  time  he  filed 
the  petition. 

The  notice  was  amendable;  but  the  refusal  of  the  court  to 
allow  the  amendment,  after  the  case  had  gone  to  the  jury,  is 
not  revisable:  Stewart  v.  Hargrove,  23  Ala.  489;  CMdrnnUh, 
Ibrcheimer  &  Co.  v.  Picard,  27  Id.  149. 

The  defendant  gave  in  evidence  a  deed  of  trust,  made  by  him 
in  1838  to  secure  a  number  of  creditors.  The  plaintiff  offered 
to  prove  that  the  deed  of  trust  was  made  with  the  intent  to 
hinder  and  delay  creditors  of  the  grantor;  that  the  creditors 
never  assented  to  the  deed;  that  the  grantor  retained  possession 
of  the  property  after  making  the  deed,  sold  the  goods  conveyed, 
and  collected  the  money  therefor,  and  collected  many  other 
debts  described  in  the  deed,  and  had  in  his  possession  at  the 
time  he  filed  his  petition  the  negroes  and  land  and  uncollected 
notes  and  accounts  described  in  the  deed;  that  the  trustees 
never  took  possession  or  control  of  the  property  conveyed  in  the 
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deed;  and  that  the  defendant  had  in  his  possession  mnch  of  the 
property  from  the  time  of  filing  his  petition  until  after  his  dis- 
charge in  bankruptcy.  The  above-stated  facts  were  colleotiTely 
offered,  and  objected  to;  and  the  objection  was  sustained.  The 
tendency*  of  all  the  facts  offered  was  to  show  that  the  deed  of 
trust  or  assignment  was  fraudulent;  and  their  admissibility  in 
evidence  depends  upon  the  question  whether,  after  the  defend- 
ant had  given  the  deed  in  evidence  as  an  excuse  for  his  omission 
to  surrender  as  a  bankrupt  all  or  any  part  of  the  properly  con- 
veyed by  it,  it  was  competent  for  the  plaintiff  to  show  that  the 
deed  was  made  with  the  intent  to  defraud  the  grantor's  cred- 
itors. 

The  deed  devotes  the  properly  conveyed  unqualifiedly  to  the 
payment  of  pre-existing  debts  specified  in  it,  and  does  not  pro- 
vide for  any  postponement  or  delay  in  the  appropriation  of  it, 
through  the  agency  of  the  trustees,  to  the  payment  of  the  debts. 
It  is  a  voluntary  assignment,  in  the  ordinary  form,  discriminat- 
ing in  the  order  of  payment  among  the  creditors;  it  is  executed 
by  the  grantor  and  the  trustees,  but  not  by  any  of  the  benefici- 
aries; and  there  is  no  evidence  of  any  assent  in  fact  by  any  of 
the  creditors  to  the  deed.  Under  numerous  decisions  of  this 
court,  it  must  be  regarded  as  the  law  that  such  an  instrument  is  a 
mere  power,  and  does  not  have  effect  as  a  conveyance  of  title 
until  it  has  been  assented  to,  either  expressly  or  by  implication, 
on  the  part  of  the  beneficiaries:  Ndaon  v.  Dunn,  15  Ala.  519. 
As  a  general  rule,  the  assent  of  the  beneficiaries  will  be  implied 
where  the  instrument  is  beneficial  to  them;  but  the  law  will  not 
imply  the  assent  of  the  beneficiaries  where  the  assignment  has 
been  made  with  the  intent  to  defraud  the  grantor's  other  cred- 
itors. The  law  is  clearly  so  settled  in  the  cases  of  Benning  v. 
NeUan,  23  Id.  801,  and  Ibwngend  v.  Harwell,  18  Id.  301. 

It  must,  however,  be  observed  that  such  an  instrument  as  the 
deed  of  assignment  in  this  case  will  become  operative  as  a  con- 
veyance in  favor  of  any  one  or  more  of  the  creditors  who  may 
assent  to  it,  and  the  assent  of  all  the  beneficiaries  is  not  neces- 
sary to  make  it  operative  as  a  conveyance:  SmUk  v.  LeavUts,  10 
Ala.  92.  If  the  assent  of  the  beneficiaries  in  a  fraudulent  assign- 
ment could  be  presumed,  the  rule  which  makes  the  participation 
in  the  fraud  of  the  beneficiary  necessary  to  vitiate  an  assign- 
ment would  preclude  the  possibilily  of  successfully  assailing  it 
for  fraud,  where  it  has  been  made  without  the  knowledge  of  the 
beneficiaries,  and  in  their  absence. 

If  the  assignment  in  this  case  was  fraudulent,  the  assent  of 


898  Ashlet's  Adh'b  v.  Bobdtooh.         [Alabama^ 

the  bGnefloiazies  could  not  be  implied;  and  it  would  be  a  mere 
power,  subject,  like  other  powers,  to  revocation.  Bankruptcy 
would  be  a  reyocation  of  the  power:  Parsons  on  Oont.  60, 
note  L  It  follows  that  if  the  deed  of  assignment  made  by  the 
defendant  was  fraudulent,  and  if  his  creditors  did  not  expressly 
assent  to  it,  it  was  but  a  power,  which  was  revoked  by  the  bank- 
ruptcy. The  court  erred,  therefore,  in  the  rejection  of  proof 
that  tihe  deed  of  assignment  was  fraudulent. 

In  opposition  to  our  conclusion,  it  is  contended  that  although 
the  law  will  not  presume  the  acceptance  of  a  fraudulent  deed  by 
the  beneficiaries,  as  against  the  creditors  of  the  grantor,  it  must 
presume  such  acceptance  as  against  the  grantor,  because  the 
grantor  cannot  set  up  his  own  fraud.  We  do  not  either  deny 
or  assent  to  that  proposition,  because  we  do  not  consider  its  de- 
cision necessary  in  this  case.  The  deduction  from  that  proposi- 
tion, that  the  assignee  cannot  assert  that  the  conveyance  was 
made  with  fraudulent  intent,  because  he  takes  only  the  rights 
of  the  bankrupt,  is  not,  in  our  opinion,  maintainable.  The 
third  section  of  the  bankrupt  law  vests  the  assignee  with  all  the 
rights,  titles,  powers,  and  authorities  to  sell,  manage,  and  dis- 
pose of  the  properiy  and  rights  of  property  of  the  bankrupt, 
and  to  sue  for  and  defend  the  same,  as  fully  as  if  the  same  were 
vested  in,  or  might  be  exercised  by,  the  bankrupt.  While  this 
clause  confers  upon  the  assignee  all  the  rights  of  the  bankrupt, 
it  does  not  in  terms  exclude  him  from  the  exercise  of  rights 
which  the  bankrupt  could  not  have  exercised.  The  same  section 
expressly  provides  that  all  the  property  and  rights  of  property 
of  the  bankrupt,  ''  of  every  name  and  nature,"  with  certain  ex- 
ceptions not  necessary  to  be  noticed  here,  shall,  by  operation  of 
law,  vest  in  the  assignee.  Although  property  which  has  been 
fraudulently  conveyed  ceases  to  belong  to  the  grantor,  so  far  as 
any  claim  which  he  himself  can  set  up  is  concerned,  yet  the  law 
regards  property  which  has  been  fraudulently  conveyed  as  still 
the  property  of  the  grantor,  so  far  as  creditors  are  concerned. 
There  is,  therefore,  a  sense  in  which  property  fraudulently  con- 
veyed belongs  to  the  grantor,  in  the  estimation  of  the  law;  and 
we  conclude  that  such  property  will  go  to  the  assignee,  under 
the  words  which  vest  in  him  the  rights  of  the  bankrupt  of  every 
''name  and  nature."  Aside  from  this  view  of  the  subject,  the 
assignee  is  an  officer  created  for  the  benefit  of  creditors,  and,  it 
would  seem,  should  be  permitted  to  regard  property  fraudulently 
conveyed  in  the  same  way  in  which  creditors  are  permitted  to 
regard  it.   The  conclusion  we  have  attained  is  opposed  to  the  case 
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of  Porter  y.  Douglass,  27  Miss.  379;  bat  then  it  is  well  sostained 
by  other  authorities:  Stale  y.  Belhune,  8  Ired.  L.  139;  Carr  t. 
Oale,  3  Woodb.  &  M.  38;  Williams  y.  Vermeule,  4  Sandf.  Ch. 
388;  Oove  y.  Lawrence,  26  N.  H.  484. 

If  the  assignee  is  not  permitted  to  assert  the  inyalidiiy  of  the 
fraudulent  conyejance  of  a  bankrupt,  it  cannot  be  asserted  at 
all  after  the  bankrupt's  discharge;  for  the  creditors  could  in- 
stitute no  proceedings  for  that  purpose  after  their  debts  were 
discharged  by  the  decree  in  bankruptcy.  A  fraudulent  con- 
yeyance,  not  coming  within  the  puryiew  of  the  second  section 
of  the  bankrupt  law,  cannot  be  reached  at  all  if  the  assignee  is 
denied  the  power  of  asserting  the  bankrupt's  fraud.  We  do 
not  intend  to  assert  that  it  is  the  duty  of  the  bankrupt  in  eyezy 
case  to  render  in  his  schedule  all  property  which  he  may  haye 
fraudulently  conyeyed  at  any  preyious  time;  but  if  he  has  con- 
yeyed  his  property  fraudulently  by  a  deed  of  trust,  and  none  of 
the  beneficiaries  haye  accepted  its  proyisions,  or  assented  to  it, 
and  if  he  retains  the  property  in  his  possession  up  to  the  time 
of  his  application  for  the  benefit  of  tiie  law,  and  has  it  in  his 
possession  at  that  time,  it  is  his  duty  to  surrender  it,  because 
it  is  plainly  assets  of  the  bankruptcy,  and  as  against  the  as- 
signee in  bankruptcy  the  title  has  neyer  passed  out  of  him;  and 
as  to  the  assignee  the  property  is  the  bankrupt's  estate  in  pos- 
session. While  it  would  be  the  duty  of  the  bankrupt  to  sur- 
render the  property  thus  situated,  his  omission  to  do  so  would 
not  necessarily  proye  a  fraud  or  willful  concealment,  under  the 
fourth  section  of  the  bankrupt  law.  But  the  proof  offered  by 
the  party  contesting  the  bankruptcy  was  eyidence  conducing  to 
show  such  fraud  and  willful  concealment,  and  ought  therefore 
to  haye  been  admitted  in  eyidence  to  the  jury. 

It  is  clear  that  the  mere  fact  that  a  bankrupt  has  made  a 
fraudulent  conyeyance,  which  does  not  come  within  the  proyis- 
ions of  the  second  section  of  the  bankrupt  law,  does  not  of 
itself  affect  the  yalidity  of  the  discharge:  PearsaU  y.  McCartney, 
28  Ala.  110;  Oove  y.  Latorence,  supra. 

That  principle  we  do  not  mean  to  controyert.  Oonfining  our- 
selyes  to  the  precise  question  before  us,  we  mean  to  assert  that 
the  eyidence  offered  of  the  fraud  in  the  deed  of  assignmeift,  its 
non-acceptance,  and  the  continued  possession  of  a  part  of  the 
property,  up  to  the  time  of  the  commencement  of  proceedings  in 
bankruptcy,  was  admissible,  as  affecting  the  question  of  a  fraud- 
ulent or  willful  concealment  of  the  bankrupt's  property.  The 
party  assailing  the  bankruptcy  would  not  be  required  to  nega- 
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tive  the  assent  of  the  beneficiaries  to  the  deed,  as  hepiopoBed  to 
do;  but  if  the  other  facts  offered  should  be  proyed,  the  onus  of 
showing  the  assent  would  devolye  on  the  bankrupt. 

The  judgment  of  the  court  below  is  reyersed,  and  the  oauaa 
remanded. 

BiOBy  0.  J.  9  haying  been  of  counsel,  did  not  sit. 


DiSGHABOx  IN  Bankbuftot,  when  oonclnsive:  See  Bice  ▼.  MaxwtH  B9 
Am.  Dec.  85.  note  88. 

DsoLASATioira  coNOSBNuro  Fbaubulbnt  CoKyxTAUGis,  admlwiUlily  of, 
M  eyidence:  See  MeDoweU  ▼.  OoldtimiUh^  61  Am.  Dec.  306,  and  note  317>  od- 
leotiug  prior  cases  in  series. 

Admissibility  gw  Evidenob  Pbima  Faoib  iBBXLEyANr:  See  Ahmeg  y. 
Kingdand,  44  Am.  Deo.  491,  and  note  498;  Lawmm  y.  State,  66  Id.  182,  and 
note  190. 

COUBT  HAS  DiSCfBKnON,  UNDBB  ALABAMA  CODB,  TO  AlLOW  AMBKDMXHT  of 

complaint  after  the  jury  has  been  instmcted,  and  the  judgment  will  not  be 
reversed  on  that  ground:  PrtUer  t.  Miller,  60  Am.  Deo.  621,  and  note  627. 

Assent  of  Cbeditobs  to  Tbust  Deed  for  their  benefit  is  presumed:  /»- 
f^ram  t.  Kirhpatrieh,  51  Am.  Deo.  428;  and  such  assent  is  not  necessaiy  in 
order  to  vest  legal  title  in  the  trustee:  Tennant  v.  Stanep,  44  Id.  213;  and  aa 
to  necessity  of  assent  of  creditors,  see  cases  collected  in  note  thereto  228;  on 
this  point,  see  also  2A)dkAart  v.  IVffcUt,  id.  481. 

Bight  of  Bankbuft  ob  iNSOLysNT  to  Pbbfieb  Cbeditobs:  See  KimbaU  y« 
Thampaon,  60  Am.  Deo.  799,  and  oases  in  note  804;  Jonee  v.  ffowUmd^  41  LL 
026,  note  631;  SUpworih  v.  Owmingham,  31  Id.  642,  note  667. 


Seein  v.  Bubden: 

(29  At.amawa,  137.] 

Ktpahtaw  Fbofbiexob  HAS  No  Pbopebtt  IN  Wateb  Itsbut  which  flows 
by  or  through  his  hmds,  but  a  simple  usufruct  while  it  passes  along. 

Each  Ripabiav  Pbopbietob  has  Eiqht  to  Usb  Wateb  Which  Flows 
FBOM,  bt,  ob  thbouoh  HIS  Lands,  for  all  ordinary  purposes,  and  for  the 
gratification  of  natural  wants;  and  may  consume  even  the  entire  stream, 
U,  absolutely  necessary  for  domestic  purposes.  He  also  has  the  right  to 
its  extraordinary  or  artificial  use,  provided  it  is  not  forced  back  on  the 
lands  of  the  proprietor  above  him,  is  not  unreasonably  and  injuriously 
precipitated  on  the  lands  of  the  proprietor  below,  and  is,  before  it  leaves 
his  lands,  restored  to  its  accustomed  channel  without  material  diminu- 
tion. 

BiPABiAK  Pbofbietob  IS  LiABLB  FOB  DAMAGES  TO  Injubbd  Pabtt  where 
he  diverts  water  from  its  natural  channel  for  artificial  uses  in  quantity 
•ufiicient  to  injuriously  affoct  rights  of  the  proprietor  below,  and  doea 
not  retam  the  water  to  its  natural  ofaannel  bdore  it  reaohea  the  lands  d 
■ach  proprietor. 
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fiiTABiAN  Pbofuxzor  iCAT  8bow,  19  MiTicukTioir  or  Damaoh*  that  the 
meaiifl  provided  by  him  for  restoration  of  the  water  to  iti  natoral  chezi- 
nel  are  rendered  inefficient  for  that  porpoee,  after  the  water  has  left  hie 
land,  by  the  act  or  interference  of  a  third  person,  bnt  it  is  no  exoose  for 
his  wrong. 

BlOBT  OV  RiFARIAH  PbOFBIXIOK  TO  ]>XTSBT  WaTEB  VBOM  ITS  CkAHNXL  IB 

Conditional,  and  the  condition  is  his  duty  to  restore  the  water  thns 
diverted  to  the  stream  from  which  it  was  taken.  It  is  not  an  absolnt^ 
right,  bnt  a  contingent  one,  made  abaolnto  only  by  a  retom  of  the  water. 

COMFLAINT     AliUBOINO    THAT     RiPARIAlV     PrOPRIBTOB,    AVTXE    DiVXBTIIIO 

Watkb,  did  not  Rbstorb  It,  is  Good.  His  liability  rests  on  the  naked 
fact  that  he  did  not  retnm  the  water;  not  on  the  reasons  why  he  did  not. 
Ko  Katxbial  Vabiangk  Exists  BrrwssN  Allegations  and  Psoora  when 
the  complaint  allies  that  defendsnt  wrongfully  diverted  the  water  and 
prevented  its  return,  while  the  evidence  shows  that  while  the  water  was 
originally  diverted  by  him  he  provided  means  for  its  retam  to  its  nata« 
rsl  channel  above  plaintiff's  land,  and  that  its  retnm  was  prevented  by 
the  act  of  another  person  aftor  it  left  defendant's  land. 

Apfbal  from  the  city  court  of  Mobile.  This  action  wbb 
faionght  by  a  riparian  proprietor,  owning  lands  on  both  sides  of 
Thiee-mile  creek,  near  Mobile,  to  recover  damages  for  defend- 
ant's diversion  of  water  from  said  creek,  at  a  point  above  the 
lands  of  the  plaintiff,  to  the  alleged  detriment  of  plaintiff  and 
his  mill  interest  on  said  creek.  It  was  alleged  in  the  complaint 
that  on  November  20,  1861,  and  on  divers  other  days  and  times 
between  that  date  and  the  filing  of  the  complaint,  November  8, 
1853,  the  defendant  **  wrongfully  and  injuriously  diverted,  and 
tamed  out  of  its  natural  channel,  at  a  point  above  the  land  and 
premises  of  plaintiff,  a  large  portion  of  the  water  of  said  creek, 
so  that  the  same  was  thereby  wholly  diverted  and  turned  away 
from  the  land  and  mill  of  the  plaintiff,  and  prevented  from 
dowingasit  had  been  accustomed  and  would  otherwise  have 
flowed,  through  said  lands  and  by  said  mill,  but  for  such  dive]> 
sion.''  It  was  shown  in  the  bill  of  exceptions  that  defendant 
*  had  dug  a  ditch  to  convey  the  water  back  into  the  channel  above 
plaintiff's  mill,  **  which  said  ditch  would  do,  but  from  the  fact 
that  some  persons  other  than  the  parties  to  this  suit  had  opened 
a  ditch  to  lead  the  water  from  said  Three-mile  creek  down  to  a 
paper-mill,  which  last-mentioned  ditch  unites  with  the  creek  at 
the  same  point  that  Stein's  ditch  does,  so  that  much  of  the 
water  that  runs  out  of  Stein's  ditch  is  carried  down  the  ditch 
that  runs  to  the  paper-mill,  and  does  not  return  to  the  creek 
above  Burden's  mill."  The  testimony  was  conflicting  as  to 
whether  Stein's  ditch  or  the  one  to  the  paper-mill  was  first  dug. 
The  land  covered  by  the  point   of  intersection  at  the  creek  was 
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not  owned  bj  Stein.  Defendant  requested  the  court  to  charge 
the  jury  "  that  if  Steinhad  dug  his  return  ditch  so  as  to  cany 
off  all  the  surplus  water  into  the  creek,  and  afterwards  some 
other  person,  without  his  concurrence,  had  opened  the  ditch  to 
the  paper-mill  on  the  city  properly,  so  as  to  cany  water  out  of 
Stein's  ditch  down  to  the  paper-mill,  that  Stein  was  not  charge- 
able with  the  water  so  carried  down  said  ditch/'  This  chaige 
was  given,  qualified  as  follows:  '^That  if  Stein  abstracted  the 
water  from  the  creek,  it  was  his  duty  to  see  that  it  was  returned 
into  the  creek  above  plaintiff's  mill;  and  if  any  other  person 
had  opened  a  ditch  so  as  to  take  the  water  from  Stein's  ditch 
down  towards  the  paper-mill,  with  Stein's  knowledge,  and  if 
Stein  did  not,  within  a  reasonable  time  after  such  knowledge, 
provide  means  of  returning  the  water  to  the  creek,  but  permit- 
ted it  still  to  flow  so  that  the  water  did  not  run  from  his  prem- 
ises back  into  the  creek  above  Burden's  mill,  then  Stein  would 
still  be  liable  for  not  returning  the  water."  This  qualification 
defendant  excepted  to. 

B.  H.  Smilh  and  F.  S.  BloufU,  for  the  appellant, 
jr.  B.  Sewally  for  the  appellee. 

By  Court,  Sroiiz,  J.  It  will  be  observed  that  we  have  made  no 
distinction  between  the  water  which  Stein  attempted  to  restore 
to  the  creek  by  his  return  ditch  and  that  portion  which  entered 
his  pipes  to  be  consumed  in  Mobile.  No  question  was  raised  in 
reference  to  the  latter.  The  entire  question  in  the  case  resolves 
itself  into  the  inquiry,  What  property  has  a  riparian  proprietor  in 
the  water  which  fiows  through  or  by  his  land?  ''He  has  no 
properly  in  the  water  itself,  but  a  simple  usufruct  while  it  passes 
along.  Aqua  currit,  et  debet  currere: "  3  Kent's  Com.  439.  **  He 
may  use  the  water  while  it  runs  over  his  land,  but  he  cannot  un- 
reasonably detain  it,  or  give  it  another  direction;  and  he  must 
return  it  to  its  ordinary  channel  when  it  leaves  his  estate:"  Id. 

In  Beissell  v.  SkoU,  4  Dall.  211,  it  was  held  that  the  owner 
of  land  through  which  a  stream  fiowed  had  an  unquestionable 
right  to  use  the  water  passing  through  his  land  as  he  pleases, 
subject,  among  other  things,  to  the  condition  that,  after  using 
the  water,  he  returns  the  stream  to  its  ancient  channel. 

In  two  other  controlling  cases  in  Pennsylvania,  McCalmont  v. 
WMUHcer,  3  Bawle,  84,  and  Hcywell  v.  McG&y,  Id.  256,  the  right 
to  the  use  of  the  water  is  distinctly  stated;  but  it  is  added  that 
the  person  using  it  is  bound  to  return  the  water  so  diverted  with- 
out unnecessary  waste  or  diminution  into  the  natural  channel. 
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The  old  maxun.  Sic  idere  two  ui  aHemim  non  Iwdas,  is  a  cher- 
ished principle  of  the  «*oinxnon  law.  It  was  early  applied  to  the 
use  of  water  flowing  la  a  stream.  As  early  as  82  Edw.  m., 
where  a  proprietor  had  diverted  water  from  its  accustomed  chan- 
nel to  the  injury  of  a  land-owner  on  the  stream  below  him,  it 
was  adjudged  that  **  the  water  should  be  removed  into  the  an- 
cient channel  at  the  cost  of  the  defendant."  The  same  doctrine, 
in  substance,  was  again  asserted  in  Brown  v.  Best,  1  Wils.  174; 
see  also  Bealey  v.  Shaw,  6  East,  208;  Wright  v.  Howard,  1  Sim. 
&  St.  190;  Mason  v.  MU,  5  Bam.  &  Adol.  1.     . 

In  Tyler  y.  WiUdnaon,  4  Mason,  397,  Justice  Stoxy  laid  down 
the  same  doctrine  in  a  well-considered  and  forcible  opinion.  So 
also  in  Gardner  v.  VUlage  etc.,  2  Johns.  Ch.  162,  Chancellor  Kent, 
with  his  accustomed  clearness,  has  given  to  the  same  side  of  this 
question  the  sanction  of  his  splendid  intellect.  To  the  same 
effect  arc  CoaUer  v.  ffunier,  4  Band.  68  (16  Am.  Dec.  726] ;  Hutchr 
inson  v.  Coleman,  6  Halst.  74;  King  v.  lifany,  9  Conn.  162; 
BUmchard  v.  Bdher,  8  Greenl.  263  [23  Am.  Dec.  604];  MaHin  v. 
Jett,  12  La.  601  [32  Am.  Dec.  120];  SumOi  v.  AdaTns,  6  Paige, 
436;  CoOmm  v.  Richards,  13  Mass.  420  [7  Am.  Dec.  160];  Cook 
V.  EuU,  3  Pick.  269  [16  Am.  Dec.  208];  Van  Berger  v.  Van  Berger, 
3  Johns.  Ch.  282  [8  Am.  Dec.  611];  MerrUi  v.  Brinkerhoff,  17 
Johns.  306  [8  Am.  Dec.  404];  Arnold  v.  Foot,  12  Wend.  330; 
HaH  V.  Evans,  8  Pa.  St.  1;  EiU  v.  Sayles,  4  Cush.  663. 

To  this  long  list  of  authorities  I  might  add  others,  almost 
without  limit.  I  have  not  been  able  to  find  one  authoriiy  which 
conflicts  with  them  in  principle.  All  hold  the  uniform  language 
that  he  who  diverts  water  from  its  natural  course  must  restore 
it  to  its  original  channel  without  material  diminution:  2  Hill  on 
Beal  Prop.  99, 100. 

In  a  well-considered  opinion.  Chief  Justice  Buffin,  after  in- 
dorsing in  substance  the  above  doctrine,  proceeds  to  mention 
the  uses  to  which  all  men  may  apply  water;  namely,  ad  lavan- 
dum  et  potandum:  Pugh  v.  Wheeler,  2  Dev.  &  B.  L.  60.  To  these 
uses  other  authorities  have  added,  that  he  may  use  so  much  as 
may  be  wanted  for  his  cattle:  Brown  v.  Best,  1  Wils.  174;  Smith 
V.  Adams,  6  Paige,  436.  He  cannot,  however,  consume  the  water, 
even  in  the  irrigation  of  his  land,  to  the  detriment  of  riparian 
proprietors  below:  Arnold  v.  Foot,  12  Wend.  330;  Cook  v.  HmU, 
3  Pick.  269.  See  also  these-  several  subjects  ably  discussed,  with 
corresponding  conclusions,  in  Angell  on  Watercoursen,  83-100; 
3  Kent's  Com.  439-441;  and  numerous  authorities  dted  by  these 
latter  authors. 
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This  sabject  has  been  considered  in  Chis  court.  In  HendriclcM 
y,  Johnson^  6  Port.  472,  our  predecessors  said:  *'A11  proprie- 
tors of  lands  have  precisely  the  same  rights  to  waters  flowing 
through  their  domains,  and  one  can  neyer  be  permitted  so  to 
use  the  stream  as  to  injure  or  annoy  those  who  are  situated  on 
the  course  of  it  either  above  or  below  him."  One  occupying  a 
position  as  a  land-holder  above  another,  and  on  the  same 
stream,  ''  would  be  protected  by  the  common  law  in  the  use  of 
any  dam  he  might  choose  to  erect,  if  in  so  doing  he  caused  no 
injury  to  [the  proprietor  below]  by  withholding  the  water  of  the 
stream  from  him." 

In  a  case  between  the  parties  to  this  suit,  for  a  former  diver- 
sion of  the  water  of  the  same  stream,  and  by  the  same  means 
disclosed  in  this  record,  this  court  used  the  language,  **  that  a 
riparian  proprietor  has  the  right  to  consume  even  the  whole  of 
the  water  of  a  stream,  if  absolutely  necessary  for  the  wants  of 
himself  and  family,  *  *  *  but  this  doctrine  can  have  no 
application  "  to  a  case  lil^e  the  present:  Stein  v.  Burden^  24  Ala. 
130  [60  Am.  Dec.  458]. 

In  a  still  later  case  between  these  parties,  commenced  by  bill 
in  chancery,  it  was  said  by  this  court  that  Burden  had  '*  estab- 
lished his  right  as  riparian  proprietor  to  the  use  of  the  water  in 
its  accustomed  flow,  by  proving  that  he  is  the  owner  of  the  lands 
on  both  sides  of  the  creek,  and  that  Stein  [had]  diverted  the 
water  in  pipes  to  the  cily  of  Mobile:"  Burden  v.  Stein,  27  Id.  104 
[62  Am.  Dec.  758]. 

If  these  numerous  citations  settle  anything,  they  certainly 
establish,  at  least,  the  following  propositions: 

1.  That  each  riparian  proprietor  has  the  right  to  use  the 
water  which  flows  from  or  through  his  lands  for  all  ordinary 
purposes,  and  for  the  gratification  of  natural  wants,  even  though 
in  such  use  he  consume  the  entire  stream;  that  this  right  extends 
to  the  use  of  the  water  ad  lavandum  et  potandum,  hoth  by  him- 
self and  all  living  things  in  his  legitimate  employment. 

2.  That  such  proprietor  has  also  the  right  to  the  extraordinary 
or  artificial  use  of  the  stream  and  the  water  composing  it,  pro- 
vided that  by  such  use  the  water  is  not  forced  back  on  the  lands 
of  the  proprietor  above,  is  not  unreasonably  and  injuriously 
precipitated  on  the  lands  of  the  proprietor  below,  and  after  its 
use  is  restored  without  material  diminution,  and  befojre  it  leaves 
the  lands  of  the  person  diverting,  to  its  accustomed  channel. 

8.  That  if  water  be  diverted  for  artificial  use  from  its  natural 
channel,  in  quantity  sufficient  to  affect  injuriously  the  rights  of 
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the  proprietor  below,  and  ttie  water  be  not  returned  to  its  oihan- 
nel  before  it  reach  the  lands  of  such  proprietor,  he  maj  reoorer 
damages  therefor  of  the  party  who  causes  the  injury. 

It  is  thus  shown  that  the  right  of  a  riparian  proprietor  to 
divert  water  from  its  channel  is  conditional;  qualified  by  a  cor- 
responding duly  to  restore  the  water  thus  diverted  to  the  stream 
from  which  it  was  taken.  The  question  is  presented  in  this  case. 
What  is  the  extent  of  this  obligation  to  restore  the  water?  Is  it 
continuing?  If  so,  how  long  does  it  continue?  Will  any,  and 
what,  excuse  avail  to  relieve  a  i>arty  from  this  obligation  to 
return  the  water? 

Evidently,  as  to  such  portion  of  the  water  as  a  party  under  the 
above  rules  may  use  in  the  gratification  of  ordinary  wante,  and  a 
portion  of  which,  in  the  nature  of  things,  will  perish  in  the  using^ 
no  question  can  arise  on  the  duty  to  restore.  This  is  generally 
a  use  of  the  water  itself,  as  severed  and  contradistinguished 
from  the  stream.  This  use  is  one  of  the  incidente  of  riparian 
proprietorship,  and  does  not  trench  on  the  freehold  intereste  of 
the  owners  below. 

The  right  to  the  stream  or  the  water  in  ite  aggregate  character 
is  a  different  question.  It  consiste  of  the  body  of  water  which 
at  any  and  all  times  reste  on  and  flows  over  the  lands  of  the 
claimant.  The  stream  is  a  part  of  the  freehold :  Stein  v.  Burden, 
24  Ala.  130  [60  Am.  Dec.  453];  Burden  v.  Stein,  27  Id.  104  [62 
Am.  Dec.  768].  This  freehold  character  is  not  lost,  though  the 
particular  water  which  composes  the  stream  is  continually  chang- 
ing. Every  owner  has  a  property  in  the  stream  that  flows 
through  his  land;  while  he  has  no  property  in  the  water  of 
which  it  is  composed,  save  for  the-gratification  of  his  natural  or 
ordinary  wante,  as  above  shown. 

A  right  to  the  use  of  a  stream  being  a  part  of  the  freehold 
interest,  that  right  is  co-existent  with  the  right  to  the  land  over 
which  it  flows.  Diversion  of  the  water  of  a  stream  is  an  act 
continuous  in  its  character;  and  each  effluence  of  the  water  re- 
sulting from  the  unauthorized  act  of  another  is  a  wrong  done  to 
a  proprietor  below,  if  thereby  the  flow  of  the  stream  to  him  u 
materially  diminished:  Burden  v.  Stein,  supra.  It  is  a  con- 
tinuing nuisance;  and  an  action  lies  for  the  damages  toties 
quoties:  Stein  v.  Burden,  supra,  and  authorities  cited.  The 
maxim  of  -the  law  is,  Aqua  currit,  et  debet  currere,  ui  solebat. 
Each  successive  flow  being  a  new  wrong,  a  nuisance  continued 
imposes  a  corresponding  contemporaneous  obligation  to  return 
such  water  to  the  channel  of  the  stream. 
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The  azgnmentj  ilien,  that  a  party  who  diyerts  vnAest,  and  pro- 
vides the  means  for  its  return ,  may  then  rest — ^that  he  may  then 
continae  to  abstract  large  quantities  of  water,  which  water  is 
not  in  fact  restored  to  its  accustomed  channel,  cannot  be  sap- 
ported.  It  is  no  answer  that  the  water  would  have  oontanned 
to  flow  back  into  the  stream  had  not  a  stranger  by  his  unaa- 
thorized  interference  rendered  the  means  provided  j>owerleB8  to 
accomplish  the  object.  He  abstracts  the  water  at  his  peril. 
His  right  to  do  so  is  not  an  absolute,  but  a  qualified,  right.  It 
only  becomes  a  right  when  by  restoration  it  ceases  to  work  an 
injury  to  another.  The  diversion  is  prima  facie  a  nuisance; 
and  each  continuance  places  the  par^  under  obligations  to 
abate  it.  It  is  no  defense,  in  such  case,  that  the  author  of  the 
act  was  willing  to  apply  the  corrective,  but  was  prevented. 
This  rule,  under  the  circumstances,  is  not  a  severe  one.  It  only 
enjoins  that  the  assumed  right  to  abstract  shall  be  abandoned 
whenever  the  water  cannot  be  returned. 

The  argument  against  these  views  rests  on  the  fallacy  which 
places  the  diversion  of  water  among  the  absolute  rights  of  par- 
ties. It  is  contingent;  made  absolute  only  so  long  as  the  di- 
verted water  flows  back. 

The  charge  as  asked  should  not  have  been  given.  Both  it  and 
the  explanatory  charge  laid  down  a  rule  too  favorable  to  the 
appellant.  The  supposed  excuse  for  not  returning  the  v^ter 
was  wholly  insufficient.  The  facts  supposed  in  the  explanatory 
charge  would  reduce  the  damages;  but  even  they  would  not 
entirely  excuse  the  wrong:  Vajt  Eoesen  v.  Coventry^  10  Barb. 
618. 

It  was  contended  in  argument  that  the  averments  of  the  com- 
plaint and  the  proofs  did  not  corre8j>ond;  that  the  gravamen  of 
the  complaint  is  the  act  of  Stein,  while  the  testimony  shows  the 
injury  to  be  the  result  of  the  act  of  another.  It  was  also  urged 
that  the  damages  proved  are  too  remote  from  the  act  of  Stein  to 
justify  a  recovery  against  him.  The  numerous  and  respectable 
authorities  cited  fully  establish  the  legal  principles  contended 
for,  if  the  facts  of  this  case  brought  it  within  the  influence  of 
those  decisions.  But  they  do  not.  The  liability  in  this  case 
rests  on  the  naked  fact  that  Stein,  after  diverting  the  water, 
did  not  return  it;  not  on  the  reasons  why  he  did  not.  His 
excuse  for  ntrt*  returning,  as  we  think  we  have  shown,  is  wholly 
insufficient;  and  we  not  only  know  no  rule  of  pleading  which 
requires  that  such  excuse  or  pretext  should  be  stated,  but  we 
cannot  conceive  of  any  form  or  mode  of  expression  by  which 
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«ach  immaterial  &ot  could  be  presented  in  the  complaint  with- 
out marring  the  proceedings,  while  it  could  not  affect  the  result: 
Shears  y.  Wood,  7  J.  B.  Moore,  346. 

The  argument  that  the  damages  are  too  remote  is  answered 
when  it  is  shown  to  be  the  duty  of  Stein  to  restore  the  water  to 
the  stream.  Thus  viewed,  the  injury  to  Burden  is  the  direct 
result  of  Stein's  wrongful  act. 

There  is  no  error  in  the  record  of  which  appellant  can  com* 
plain,  and  the  judgment  of  the  cily  court  is  affirmed. 

EiOB,  C.  J.,  dissented. 

Pbofebtt  in  Watib  is  UsufBUCTtrART,  and  a  party  over  whose  land  a 
efcrcam  flows  has  a  right  to  its  reasonable  nse  during  its  passagei  The  right 
is  not  in  the  wrpus  of  the  water,  and  only  continnes  with  its  possession: 
Eddy  V.  Simpaan^  58  Am.  Dec.  408;  DilUng  v.  Murray,  63  Id.  385,  and  cases 
collected  in  note  389;  see  also  nq^  to  NewihaU  v.  Irt»m,  54  Id.  704,  citing  all 
prior  cases  in  this  series;  HtU  v.  Keioman,  63  Id.  140. 

Right  to  Damaobs  iob  Divxbsion  or  Stbeah:  Plumleigh  t.  DatoiOfi, 
41  Am.  Dec.  199,  and  cases  in  note  203;  Thayer  v.  Brooks,  49  Id.  475] 
Si€in  V.  Burden,  60  Id.  453,  note  458;  Dilling  v.  Murray,  63  Id.  385;  Parker 
Y.  Oritwold,  42  Id.  739;  EUioi  y.  Fitchimrg  R.  R.  Co,,  57  Id.  85. 

DiVKBSiON  or  WATEBooirBSB  BT  RiFARiAN  pROFBiBTOR,  without  return- 
ing it  to  its  natural  channel  before  reaching  the  land  of  the  proprietor  below, 
subjects  the  wrong-doer  to  an  action  for  damages  by  the  lower  proprietor: 
Plumleigh  v.  Daujaon,  41  Am.  Dec.  199;  Ojiley  v.  Ihmer,  57  Id.  711,  note  715. 

Thk  prinoifal  gasb  is  cited  in  Potier^e  ExWe  v.  Burden,  88  Ala.  654, 
to  the  point  that  the  riparian  proprietor  has  a  right  to  the  stream  as  it  is 
wont  to  run.  Aqiia  currit,  H  d^bet  eurrert,  ul  currert  eolAal,  And  it  is  further 
cited,  in  Hughee  y.  Andereon,  68  Id.  284,  to  the  point  that  eie  utere  tuo  «l 
aUemtm  non  Imdae  is  the  maxim  to  be  applied  in  such  case. 


BUBTON    V.   HOLLEY. 

[29  ATiiHAif*,  818.] 

gndAL  Dahaoe  OAinfOT  BB  Bboovebed  in  Action  vob  WBONorTL  Tax* 
INO  and  withholding  of  slaYes,  unless  it  be,  in  legal  contemplation,  the 
natural  and  proximate  consequence  of  the  tortious  act  alleged  in  the 
complaint. 

Stidbncb  not  Tbndino  to  Pboyb  Natural  and  Proximatb  Consb- 
QUBNCB  of  the  tortious  act  alleged  in  the  complaint  is  inadmissible  for 
plaintiff,  in  an  action  for  the  wrongful  taking  and  withholding  of  slaYss. 

Afpbal  from  the  circuit  court  of  Ghreen.  Action  brought  by 
Burton  against  Hollej  to  recover  damages  for  the  wrongful  tak- 
ing and  withholding  six  slaves,  which  plaintiff  had  hired  from 
defendant  for  the  year  1854.     Defendant  pleaded  "  not  guiUgr, 

Ajc.  Hwo,  Vol.  LXV-M 
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in  short  hj  consent,  mth  leaye  to  give  any  spedal  matter 
in  eyidenoe."  As  appears  from  the  bill  of  exceptions  on  the 
trial,  plaintiff  offered  to  prove  ''  that  he  owned  a  valuable  tract 
of  land,  suited  to  the  production  of  com  and  cotton,  prepared 
for  the  cultivation  of  a  crop  for  the  year  1854,  and  containing 
more  tillable  land  than  could  be  cultivated  by  his  other  hands; 
that  by  reason  of  his  being  deprived  of  the  services  of  the  slavea 
specified  in  this  suit  about  one  hundred  and  fifty  acres  of  said 
land  were  turned  out  and  not  cultivated;  and  that  the  rent  of 
said  land  for  that  year  was  worth  two  dollars  per  acre."  The 
court  excluded  this  evidence  from  the  jury  on  defendant's  mo- 
tion. Plaintiff  excepted.  Plaintiff  further  offered  to  prove 
*'  that  he  had  provided  himself  with  su£Scient  team  to  cultivate 
said  land,  and  with  sufficient  provender  to  supply  said  team; 
that  by  reason  of  the  loss  of  the  services  of  said  slaves  one  of 
the  horses  which  he  had  so  provided  remained  idle  and  un- 
employed daring  the  year;  that  the  keep  of  said  horse  was 
worth  from  seventy-five  to  one  hundred  dollars  for  that  year; 
also  that  he  had  procured  provisions  and  other  articles  of  neoea- 
sary  supply  for  the  feed  and  support  of  said  slaves  for  the  year 
1854,  which  cost  and  were  worth  from  one  hundred  to  one  hun- 
dred and  twenty-five  dollars;  also  that  there  was  cotton  in  his 
fields  when  said  slaves  left  his  plantation  which  had  not  been 
picked  out  or  gathered,  and  which  was  worth  from  one  hundred 
and  twenty-five  to  one  hundred  and  thirty  dollars;  and  that 
after  said  slaves  left  his  plantation  he  rented  out  a  part  of  said 
fields."  This  evidence,  also,  on  defendant's  motion,  was  ex- 
cluded by  the  court.  Plaintiff  excepted,  and  the  rulings  of  the 
court  on  the  evidence  are  now  assigned  as  error. 

J.  D.  Webb  and  8.  T.  Hale,  for  the  appellant. 

William  P.  Webb,  contra. 

By  Court,  Bios,  C.  J.  In  an  action  for  the  wrongful  taking 
and  withholding  of  the  plaintiff's  slaves,  he  cannot  recover 
special  damage  which  is  not,  in  legal  contemplation,  the  natural 
and  proximate  consequence  of  the  tortious  act  alleged  in  his 
complaint.  The  special  damage  which  the  evidence  offered  by 
the  plaintiff  in  this  case,  and  excluded  by  the  court,  tended  to 
prove,  was  not  the  natural  and  proximate  consequence  of  the 
tortious  act  alleged  in  his  complaint.  There  was,  therefore,  no 
error  in  excluding  that  evidence:  Sims  v.  Glasener^  14  Ala.  695 
{48  Am.  Dec.  120];  DonneU  v.  Jones,  13  Id.  490;  WaUo&r  v. 
Walker,  26  Id.  271;  Ii>ey  v.  McQueen,  17  Id.  408. 
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Ko  qaestion  is  raised  by  the  eTidence  or  by  the  argument  of 
appellant's  counsel  as  to  the  right  of  a  plaintiff  in  such  a  case 
as  this  to  recover  Tindiotiye  damages;  and  therefore  we  decide 
nothing  in  this  case  as  to  that  question:  SeeiSimsT.  OUuenerBJid 
Ivey  T.  McQueen^  supra. 

Judgment  affirmed. 

In  Cabxs  ot  Tobt,  Spioial  Damaoib  raed  for  most  be  the  lagal  aad 
neoeasary  conBeqaence  of  the  aUeged  wrongful  aot,  and  mnat  be  partioalarl j 
stated:  Butler  v.  KmU^  10  Am.  Dec  219,  and  note  223;  Grain  ▼.  PttrU,  41 
Id.  765,  and  note  767;  see  also  LcAng  v.  Colder,  49  Id.  533,  note  638. 

Ths  pbincipal  case  is  otted  to  the  points  hereafter  named  in  PoOoek  S 
Co.  y.  Oanttf  69  ALl  377:  that  among  the  general  rules  for  the  recovery  of 
damageR,  one  is  that  they  must  be  the  natnral  and  proximate  oonseqnenoe  of 
the  wrong  done;  another  is  that  special  damages,  to  be  recovered,  mnst  nofe 
be  too  remote,  and  must  be  specially  pleaded  and  claimed  in  the  oomplaint) 
and  another,  that  specnlative  damages  that  it  is  claimed  ooald  not  have  been* 
realized  bat  for  the  tortious  act  chai^i^ed  against  defendant  are  too  remote 
and  cannot  be  recovered;  it  is  also  cited  in  Oreaham  v.  Taiyhr,  61  Id.  600^ 
to  the  point  first  above  mentioned. 


MiTOHELL  V.   DeKSON. 

(20  Alabama,  827.J 

PowsK  OT  ArPOiKnoHT  IS  MOT  ExECUTiD  Qnless  some  steps  are  taken,  or 
some  acts  done,  with  this  sole  and  definite  intention,  which  mast  be  saoh 
as  are  properly  referable  to  the  power. 

CouBTS  07  Equity  will  Aid  Dkfxctivs  Exscutiom  or  Powxbb,  bnt  not 
the  non-execntion  of  thenu 

EQumr  WILL  not  Aid  Exbgution  of  Power  ot  AppoiKTMSNTheldbyone 
who  intended  to  esecnte  it,  bnt  failed  to  do  so  because  erroneously  ad* 
vised  by  her  attorney  that  it  was  unnecessary  to  'exercise  it.  This  was 
not  even  a  defective  execution  oi  the  power. 

Appeal  from  the  chancery  court  of  Barbour.  Bill  filed  by 
appellees,  children  and  distributees  of  Jethro  Denson,  deceased, 
seeking  an  account  and  distribution  of  certain  slaves,  and  other 
personal  property,  which  said  Jethro  had  bequeathed  to  his 
surviving  wife,  *'  to  have  and  hold  during  her  natural  life,  and 
at  her  death  to  dispose  of  at  her  will  and  pleasure;"  and  which 
defendants  claimed  as  the  separate  property  of  Mrs.  Mitchell, 
as  the  only  child  and  heir  at  law  of  said  testator's  widow,  who 
had  died  intestate.  This  court  had  previously  held  that  the 
testator's  widow  took  but  a  life  estate  in  this  property,  with 
power  to  dispose  of  the  remainder;  and  that  she  having  died 
iiitestate,  the  property  went  to  the  testator's  personal  representa* 
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tiyey  to  be  adminiBtered  by  him  as  in  cases  of  intestacy:  See 
Denson  t.  MUchdl,  26  Ala.  360.  The  cause  having  been  re- 
manded, defendants  filed  an  amended  answer,  alleging  that 
Mrs.  Denson,  the  tenant  for  life,  was  advised  by  her  attorney 
that  under  the  provisions  of  said  will  the  property  vested  in  her 
absolutely  in  fee-simple,  and  upon  her  death  would  desoend  to 
her  legal  heirs;  that  relying  on  this  advice,  she  failed  to  execute 
the  power,  leaving  the  property  to  descend,  as  she  supposed  it 
would,  to  her  only  child,  Mrs.  Mitchell;  that  she  would  have 
exercised  the  power  but  for  this  misinformation;  that  she  ex- 
pressed an  intention  during  her  life  that  Mrs.  Mitchell  should 
have  the  property;  that  the  property  vras  mostly  acquired  by 
testator  through  his  said  wife,  the  tenant  for  life;  and  that  the 
will  was  written  under  testator's  instructions,  who  believed 
,  its  effect  to  be  an  absolute  investiture  of  title  in  his  wife.  The 
cause  was  submitted  on  the  pleadings,  and  a  decree  rendered  in 
favor  of  complainants.     This  decree  was  assigned  for  error. 

John  A.  Elmore,  for  the  appellants. 

James  E.  BeUer,  contra. 

By  Court,  Walker,  J.  The  only  question  arising  on  {he 
record,  not  settled  by  the  former  decision,  is  whether  the  facts 
stated  in  the  amended  answer  amount  to  an  execution  of  the 
power  of  appointment,  conferred  on  Mrs.  Denson  by  the  eighth 
clause  of  her  husband's  will.  The  power  of  appointment  thus 
conferred  could  not  be  exercised  without  an  unequivocal  desig- 
nation of  the  person  who  was  to  take  the  property  after  the  ter- 
mination of  the  life  estate.  Courts  of  equity  aid  the  defective 
execution  of  powers,  but  not  the  non-execution  of  them.  Sug- 
den  on  Powers,  p.  392,  has  the  following  language:  ''It  is  an 
immutable  rule  that  a  non-execution  shall  never  be  aided."  It 
is  not  sufficient  that  it  was  contemplated  or  intended  to  exer- 
cise the  power,  and  that  the  party  was  prevented;  as,  for  instance, 
by  death.  The  same  idea  is  expressed  in  1  Story's  Eq.  Jur.  194, 
sec.  171,  as  follows:  ''  It  is  not  sufficient  that  there  should  be  a 
mere  floating  and  indefinite  intention  to  execute  the  power, 
without  some  steps  to  give  it  legal  effect.  Some  steps  must  be 
taken,  or  some  acts  done,  with  this  sole  and  definite  intention, 
and  be  such  as  are  properly  referable  to  the  power:  Sugden  on 
Powers,  392,  379;  Fonbl.  Eq.  322,  note  h;  Coventry  v.  Coventry, 
2  P.  Wms.  222-233. 

In  the  case  cited  from  19  Yesey  by  the  counsel  for  the  appel- 
lant, there  was  an  unequivocal  act  in  writing,  in  the  shape  of  a 
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bill  in  chancdiyy  asserting  a  claim  to  the  benefit  of  the  appoint- 
ment, and  showing  that  Uie  appointor  regarded  the  appointment 
as  made  in  his  own  favor:  Irmn  v.  Farrer,  19  Ves.  86.  There 
is  this  difference  between  that  case  and  this:  here  there  is  no  act 
done  with  the  intention  of  making  the  appointment  to  Mrs. 
Mitchell.  She  who  held  the  appointing  power  did  nothing 
more  than  to  express  an  intention,  which  she  might  at  any  time 
retract,  to  give  the  property  to  her  daughter,  and  consulted  a 
lawyer  as  to  whether  it  was  necessary  to  make  a  will  in  order  to 
dispose  of  the  property.  There  is  no  act  done  with  the  inten- 
tion to  execute,  and  ''  properly  referable"  to  the  power. 

According  to  the  authorities  cited,  it  is  clear  that  the  facts  set 
forth  in  the  amended  answer  do  not  amount  either  to  an  execu- 
tion of  the  power  or  an  attempt  to  execute  it,  which,  though 
defective,  will  be  aided. 

The  decree  of  the  court  below  is  affirmed  at  the  costs  of  the 
appellants. 

Bkjk,  C.  J.,  did  not  sit. 

What  Acts  must  bs  Boitb  ik  Order  to  Execctte  Power  ot  Affoiitt* 
UXST:  See  JTciden  v.  Kean,  7  Am.  Dec  718;  and  that  a  coart  will  not  inter*. 
fere  if  the  power  has  not  been  ezecated  and  no  act  done  indicating  an  intent; 
to  ezeonte  it:  Johnaim  v.  Cfiuhing,  41  Id.  694,  and  ezhanative  note  on  powera 
€l  appointment  704et8eq. 


Skippeb  v.  Foster. 

[99  Alabama,  830.] 

Debxb  Beduoed  to  Jctdoments  mat  be  ArrACHED  where  the  judgnieat 
and  attachment  are  in  the  same  oonrt;  but  snch  a  case  must  be  diittn- 
gaished  from  one  where  the  gamishment  and  attachment  are  in  different 
courts  of  the  aame  state. 

Garniseleb*8  Payment  of  Money  under  Execution,  after  serrice  of  the 
garnishment,  1b  no  defense  for  him.  The  debtor's  remedy  is  to  ask  for  a 
stay  of  execution. 

Appeal  from  the  circuit  court  of  Henrj.  Foster  recoYered  a 
judgment  in  said  court  against  Lemuel  Searcy,  and  garnished 
Skipper  as  the  debtor  of  said  Searcy.  Skipper,  the  garnishee,  an- 
swered, admitting  that  at  the  time  the  garnishment  was  served 
on  him  he  was  indebted  to  the  defendant  in  attachment,  Searcy, 
on  a  judgment  previously  rendered  against  him  in  the  same 
court,  and  stating  that  since  the  service  of  the  garnishment. he 
had  paid  said  judgment  under  execution.  Judgment  was  zen- 
dered  against  the  garnishee,  and  he  assigned  it  as  error. 
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Jamea  L.Pugh,  for  the  appellant. 

By  Court,  Stoxte,  J.  In  the  cases  of  Chandler  y.  Faulkner,  5 
Ala.  567,  and  Hine  v.  Garrett,  10  Id.  298,  debts  due  by  judg- 
ment were  condemned  by  proceedings  in  garnishment.  The 
question  of  the  liability  of  judgment  debts  to  process  of  attach- 
ment was  not  made  in  either  of  those  cases.  In  an  earlier  case, 
Zurcker  y.  Magee,  2  Id.  253,  the  question  was  presented  and 
considered,  but  the  case  went  off  on  another  point.  These  cita- 
tions, though  not  conclusive,  are  persuasive  to  show  that  debts 
may  be  attached  even  after  they  are  reduced  to  judgment:  Ora^ 
json  V.  Veeche,  12  Mart.  688  [13  Am.  Dec.  384]. 

The  code,  sec.  2516,  declares  that  attachments  may  be  levied 
**' by  summoning  any  person  indebted  to  *  *  *  the  defendant." 
Section  2517  is  in  these  words:  "  Such  person  is  called  the  gar- 
nishee, and  must  be  cited  by  the  officer  to  appear  at  the  return 
time  of  the  writ,  and  answer  upon  oath  whether  he  was  indebted 
to  the  defendant  at  the  time  of  the  levy  of  the  attachment,"  etc. 
'These  sections  give  the  right  to  levy  an  attachment  on  debts, 
^thout  excepting  from  their  operation  any  class  of  debts. 
Debts  certainly  do  not  cease  to  be  debts  by  being  reduced  to 
judgment.  They  are  still  liable  to  attachment  under  our  stat- 
ute. Other  sections  of  part  3,  title  2,  chapter  1,  article  2,  of 
the  code,  clearly  indicate  an  intention  to  constitute  an  attach- 
ment and  garnishment  a  very  comprehensive  remedy.  The  sole 
object  of  section  2624  was  to  point  out  a  cheap  and  simple  mode 
by  which  a  garnishee  coming  within  its  provisions  may  guard 
^lia  interest  while  the  attachment  suit  is  pending. 

Many  decisions  may  be  found  which  assert  the  broad  doctrine 
that  a  debt  either  in  suit  or  judgment  cannot  be  attached:  Wal- 
lace V.  McConneU,  13  Pet.  136, 151;  Beastmi  v.  Famiera'  Bank 
cf  Delaware,  12  Id.  102;  Bumf  tarn  v.  Folsom,  6  N.  H.  566;  Boss 
y.  Clarke,  1  Dall.  364;  Alston  v.  Clay,  2  Hayw.  171;  Davison 
V.  Holcomb,  1  Ohio,  275  [13  Am.  Dec.  618];  Emhree  v.  Hanna, 
B  Johns.  101.  The  principle  on  which  these  decisions  are  based 
seems  to  be  that  the  suit  or  judgment  places  the  debt  in  the 
custody  of  the  law;  and  to  allow  the  same  debt  to  be  drawn  into 
another  forum  would  probably  lead  to  a  conflict  of  jurisdiction. 
The  reason  of  such  rule  does  not  exist  in  this  case,  for  here  the 
judgment  and  attachment  are  in  the  same  court.  If  they  were 
in  different  courts  of  our  own  state,  we  are  not  prepared  to  say 
that  the  garnishment  would  fail  on  that  account.  This  question 
we  do  not  now  decide. 
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A  judgmant  debtor,  who  may  be  serred  with  garnishment,  is 
oertainlj  liable  to  be  harassed  by  execution.  This  considera- 
tion does  not  authorize  us  to  disregard  the  plain  letter  of  the 
statute.  But  such  debtor  ia  not  without  remedy.  All  courts 
possess  the  inherent  power  to  prerent  abuse  of  their  process: 
Mobile  Cotton  Press  Co,  v.  Moore,  9  Port.  679.  On  proper 
petition  and  showing  to  the  court,  or  to  the  judge  of  the  court 
in  which  the  judgment  was  rendered,  the  execution  would  be 
stayed,  on  such  security  as  the  safeiy  of  the  creditor  might  re- 
quire. 

There  is  no  error  in  the  record,  and  the  judgmant  of  the  cir* 
cuit  court  is  affirmed. 


Dkbt  ov  Whxob  Suit  has  bken  iHsnTurxD  mat  bx  Attachxd  in  a 
proceeding  proeecnted  in  the  same  coart:  HiU  y.  Laceif,  96  Am.  Deo.  440; 
bat  a  judgment  debt  in  a  conrt  of  record  is  not  snbject  to  garnishment  in  a 
<uit  in  a  jastioe's  court:  ClodftUer  v.  Cox,  60  Id.  158;  and  that  a  judgment 
debtor  cannot  be  gamiBhed:  Trowbridge  v.  Means,  39  Id.  368,  note  372; 
NcTtm  ▼.  WiiUer,  62  Id.  297,  and  note  299;  8hinn  v.  Zimmerman,  55  Id.  260, 
and  note  264,  where  the  prior  caaea  in  thia  series,  pro  and  con,  are  collected 
and  discussed  at  some  length,  together  with  others  relating  to  this  subject 

Payment  bt  Gabnishek  of  Judoment  rendered  against  him  as  such  will 
protect  him  against  a  suit  upon  the  original  claim:  Smaot  v.  Edava^  58  Am. 
Dec.  310,  and  caaea  and  notes  thereto  collected  in  note  312;  as  to  rights  of,, 
and  defenses  which  a  garnishee  may  make:  SeMsions  v.  Stevens,  46  Id.  339, 
and  copious  note  341  et  seq.;  Walters  v.  Washington  Ins,  Co,  63  Id.  451,  and 
note  457. 

It  is  Sxttled  Rule  ur  Alabama  that  a  debt  due  by  judgment  may  ba 
subjected  by  garnishment  issuing  from  the  court  in  which  the  judgment  was 
rendered:  Calhoun  v.  Whittle,  56  Ala.  141,  citing  the  principal  caae,  which  is 
again  cited  in  Montgomery  Ocu-light  Co,  v.  Merrick  Jb  Sons,  61  Id.  537,  to  the 
point  that  if  defendant  has  obtained  judgment,  and  garnishment  subsequently 
issues,  execution  on  the  judgment  will  be  stayed  on  the  garnishee's  giving 
sufficient  seonrity  to  protect  the  defendant  from  loH  if  judgment  ia  not  ob* 
4adnfi<|  on  thiB  gamiahmeiii. 


Bbtan  v.  Weemb. 

[98  Ar.4BAM*,  428.] 

TkoRBc'B  ToLM  Don  NOT  CcASE  AT  DEATH  OF  Mabbud  Womav,  when 
alaTea  an  oonveyed  to  him  by  deed,  hia  heira,  ezecntors,  and  adminis- 
trators, in  tmst  for  her  sole  and  separate  use  during  her  life,  and  after 
her  death  for  the  uae,  benefit,  and  behoof  of  her  children  by  her  present 
huaband,  and  their  heirs  forever. 

dCATUTS    07    LnOTATIOMA    COMMENCES    TO     BUN    AGAINST    TRUSTEE    FBOM 

Pbobatb  ot  Will  and  Possession  under  it,  where  separate  property 
oi  wife  is  allowed  by  her  trustee  to  remahi  in  her  husband's  possession. 
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who^  at  his  deftth»  diopoaes  of  it  by  will,  and  where  the  tnutee  is  oog» 
nifluit  of  facts  rafficiently  ohai^g  him  with  implied  notice  of  the  gen- 
eral provisions  of  the  wUl  before  it  is  admitted  to  probate.  The  statute 
here  nma  against  the  trustee,  and  in  favor  of  the  adverse  possession  of 
the  husband's  ezecator. 

BzE0UT0B*8  Possession  or  Pbopbrtt,  Other  thait  That  of  hu  Tes- 
tator, prior  to  probate  of  will,  and  his  subsequent  possession  of  ih» 
same,  constitute  him  an  adverse  holder  from  and  after  probate  of  th» 
will. 

Trustee's  Action  ot  Detinue  is  Barred  in  Six  Years. 

Trustee's  Delay,  until  Barred  bt  Statute,  will  also  Bar  CEarui  Qus 

'      Trust. 

Statute  Which  Bars  Beoovert  of  Fbhalb  Slave  Held  in  Adtsbsb 
Possession  also  Bars  Beoovert  of  her  Children  bom  after  the 
commencement  of  the  adverse  possession. 

Appeal  from  the  chancery  court  of  Dallas.   Simmons  Harrison, 
in  December,  1831,  execated  a  deed  of  gift  in  Jones  county. 
North  Carolina,  conveying  certain  slaved  to  William  H.  Green, 
his  heirs,  executors,  and  administrators,  in  trust  for  the  sole  and 
separate  use,  benefit,  and  behoof  of  Mrs.  Mary  B.  Bush,  the 
daughter  of  said  Harrison  and  wife  of  Nathan  B.  Bush,  during 
her  life;  and  after  her  death  for  the  use,  benefit,  and  behoof  of 
her  children  by  the  said  Nathan  B.  Bush,  and  their  heirs  foreyer. 
Bush  and  his  wife  removed  to  Alabama  soon  after  the  execution 
of  this  deed,  and  took  with  them  the  slaves  conveyed  by  the 
deed.    In  1837  Mrs.  Bush  died,  leaving  three  children,  Hol- 
land, Mary,  and  Penelope.    Nathan  B.  Bush  retained  possession 
of  the  slaves  until  his  death,  in  1844,  at  which  time  he  had  ac- 
quired other  slaves,  by  his  industry  and  economy,  and  by  the 
services  of  the  slaves  conveyed  by  the  deed.    Bush  bequeathed 
all  the  slaves  then  in  his  possession,  including  those  conveyed 
by  the  deed,  with  the  increase  of  the  females,  to  his  three 
daughters,  but  in  unequal  proportions,  Penelope's  bequest  be- 
ing larger  than  the  others.    His  last  will  and  testament  was 
admitted  to  probate.    Alexander  Sledge,  the  executor,  proved 
the  will,  took  possession  of  all  the  property,  proceeded  to  a 
settlement  of  the  estate,  and  delivered  the  slaves  to  the  re- 
spective legatees.    After  Bush's  death,  his  daughter  Holland 
married  Frederic  B.  Bryan;  Mary  married  Thomas  J.  McQueen; 
and  Penelope,  the  youngest,  married  Samuel  W.  Weems.     Mrs. 
Weems  died  in  August,  1850,  having  bequeathed  all  her  properfy 
to  her  said  husband,  who  afterwards  proved  her  will  and  took 
possession  of  all  her  slaves  and  other  property.    In  December, 
1850,  Mr.  and  Mrs.  Bryan,  with  Mary  Bush,  then  unmarried, 
filed  their  bill  against  said  Green,  Weems,  and  Sledge,  alleging 
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their  ignorance  of  the  deed  from  Simmons  Hanison  until  a 
short  time  preyions  to  the  filing  of  the  bill;  and  asking  that 
Sledge,  as  executor  of  Bush,  might  be  made  to  account  for  the 
hire  and  services  of  the  slaves  during  his  testator's  life,  and  that 
the  slaves  might  be  divided  between  Mrs.  Bzyan  and  Mrs. 
McQueen.  Weems  answered,  demurred  for  want  of  equity,  and 
set  up  the  statute  of  limitations  in  defense.  The  statute  of 
limitations  was  held  to  be  a  bar  to  the  relief  sought.  The  bill 
was  dismissed  and  the  decree  was  assigned  for  error. 

WiUiam  If.  Byrd,  for  the  appellants. 

A.  B.  Manning,  conira. 

By  Court,  Stohb,  J.  We  are  fully  satisfied  with  the  views  of 
the  chancellor,  and  the  result  which  he  attains  on  all  the  j>oint8 
pecessary  to  a  decision  of  this  case. 

1.  However  the  rule  might  be,  if  the  trustee  in  this  case  were 
appointed  by  will.  Hill  on  Trustees,  249,  his  estate  and  interest 
did  not  terminate  with  the  life  of  Mrs.  Bush.  The  deed  of  Sim- 
mons Harrison  conveyed  the  property  to  the  trustee,  *'  his  heirs, 
executors,  and  administrators,  *'*''*'  in  trust  and  for  the 
foUovnng  uses,  interest,  and  purposes,  viz.,  in  trust  and  for  the 
separate  and  exclusive  use  and  benefit  of  the  said  Mary  B.  Bush, 
during  her  natural  life,  and  in  no  wise  or  manner  to  be  subject 
or  liable  to  or  for  the  contracts  or  debts  of  the  said  husbfuid, 
Nathan  B.  Bush;  and  after  her  death,  for  the  use,  benefit,  and 
behoof  of  the  children  of  the  said  Maiy  B.  Bush,  by  her  present 
husband,  the  said  Nathan  B.  Bush,  and  their  heirs  forever." 
There  are  no  words  in  this  deed  indicating  an  intention  that  the 
estate  in  fee,  which  the  deed  creates  in  the  trustee,  shall  be  cut 
down  into  a  less  estate.  The  estate  of  the  trustee  continued 
after  the  death  of  both  Mrs.  and  Mr.  Bush:  Wykham  v.  Wykham, 
18  Ves.  895;  Colmore  v.  I)pidaU,  2  You.  &  Jer.  605;  Jones  v. 
Strong,  6  Ired.  367;  MerriU  v.  Windley,  3  Dev.  L.  399;  Martin 
V.  Poague,  4  B.  Mon.  524;  Fry  v.  Smith,  2  Dana,  38. 

Our  own  decisions  are  not  in  conflict  with  this.  In  Smith  v. 
Buddie,  15  Ala.  28,  the  deed  directed  that  at  the  death  of  the 
said  Elizabeth  H.  the  property,  both  real  and  personal,  was  to 
go  to  and  be  equally  divided  between  the  children.  Elizabeth 
H.  was  dead,  and  of  course  the  estate  of  the  trustee  was  at  an 
end. 

In  Comby  v.  McMichael,  19  Ala.  747,  the  deed  directed  the 
trustee  to  *'  convey  the  property  to  such  of  the  issue  "  of  the  cedui 
que  imst  as  should  be  living  at  her  death.      Mrs.  McMichael 


410  Bbtak  i;.  Weexs.  [AlabamAi 

was  dead^  and  Daigan,  0.  J.,  held  that  Qie  l^gal  title  of  the 
trustee  had  determined,  because  the  deed  dearly  contemplated 

that  result. 

Covihway  v.  Berghaua,  25  Ala.  893-4069  simply  decides  that  a 
tender  in  that  case  to  the  cestui  que  trust  was  sufficient.  The  trus- 
tee lived  out  of  the  state,  and  was  a  mere  naked  trustee  without 
interest.  The  cestui  que  tmst  had  himself  made  the  purchase  of 
the  properly,  taking  the  title  in  the  name  of  his  sister,  while 
he,  the  benefidaiy,  was  in  possession  of  the  properly,  recerving 
the  rents  and  profits.  The  court  rightly  held  that  the  money 
was  due  to  Berghaus,  and  that  the  tender  to  him  was  sufficient. 

2.  While  Mr.  Bush  held  the  possession  of  the  slayes  he  must 
be  regarded  as  holding  in  subordination  to  the  title  of  the 
trustee.  His  declarations  to  Mr.  Oreen  and  to  Mr.  Whitfield, 
shortly  before  his  death,  would  establish  this  proposition,  if  it 
needed  confirmation.  A  short  time  before  the  death  of  Mr. 
Bush  he  expressed  to  the  trustee  an  inclination  and  wish  to  make 
a  will,  and  to  make  more  ample  provision  for  Penelope,  who 
afterwards  married  Mr.  Weems,  speaking  of  her  as  his  "poor 
afflicted  daughter."  The  testimony  of  Mr.  Oreen,  the  trustee, 
who  was  examined  as  a  witness,  satisfies  us  that  he.  Green, 
knew  of  the  making  of  a  will  by  Bush,  and  its  "  general  charac- 
ter," before  such  will  was  admitted  to  probate.  This  was,  at 
least,  enough  to  put  him  on  inquiry,  and  is  equivalent  to  notice: 
Smith  V.  Zurcher,  9  Ala.  208,  and  authorities  cited.  The  bill, 
after  stating  that  Mr.  Bush  executed  his  will  and  died  in  June, 
1844,  proceeds  as  follows:  ''Whereupon,  Alexander  Sledge, 
the  executor  named  in  said  will,  caused  the  same  to  be  duly  ad- 
mitted to  probate  in  the  orphans'  court  of  said  county,  obtained 
letters  testamentary  upon  said  estate  from  the  same  court,  under- 
took the  execution  of  said  will,  and  possessed  himself  as  such 
executor  as  aforesaid  of  all  the  slaves  and  other  personal  prop- 
erty mentioned  therein."  The  will  mentions  all  the  slaves  in 
controversy,  except  some  children,  bom  since  the  probate,  of 
females  bequeathed  by  the  will,  a  part  of  which  children  are  with 
their  mothers  in  the  possession  of  each  legatee.  The  answer 
admits  these  averments,  but  states  that  the  executor  possessed 
himself  of  the  property  before  the  will  was  probated.  The  sev- 
eral facts  constituted  the  executor  an  adverse  holder  from  and 
after  the  probate  of  the  will,  and  possession  of  the  property 
under  it  by  him.  From  that  time  the  statute  commenced  run* 
ning  against  Oreen,  the  trustee:  Ilndley  v.  Patterson,  2  B.  Mon 
76;  Den  ex  dern.  Murray  v.  Shanklin,  4  Dev.  &  B.  L.  289. 
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3.  Between  the  time  of  the  probate  of  the  will  of  Mr.  Buah 
And  the  oommenoement  of  this  suit  more  than  six  years  ehipeed. 
The  trostee  was  then  barred  of  his  action  of  detinne.  The  rule 
is  certainly  well  settled,  that  if  a  trustee  delay  the  aoserao^  of 
his  rights  until  the  statute  perfects  a  bar  against  him,  the  cestui 
que  trust  will  also  be  barred:  Colbum  y.  Brougkion^  9  Ala.  361* 
863;  Bovenden  y.  Lord  Annedey,  2  Sch.  8l  Lef.  628,  629;  Angell 
on  Limitations,  514,  sec.  6;  Bond  ▼.  Hopkins,  1  Sch,  &  Lef,  429; 
Freeman  v.  Perry,  2  Dev.  Eq.  243;  Couch  v.  Couch,  9  B.  Mon. 
160;  Falls  v.  Torrence,  4  Hawks,  412. 

4.  It  will  be  seen  that  we  have  assimilated  the  comphunants* 
right  to  relief  in  this  case  to  the  trustee's  right  to  maintain  det- 
inue. If,  at  the  time  the  bill  in  this  case  was  filed,  Green,  the 
trustee,  had  instituted  his  action  of  detinue  or  trover  for  the 
slayes,  against  Sledge,  the  executor,  the  six  years'  statute,  if 
pleaded,  would  have  barred  either  action,  not  only  as  to  the 
slaves  bequeathed  by  the  will,  but  also  as  to  the  offspring  of  the 
females  bom  after  the  adverse  holding:  Morris  v.  Perregay,  7 
Gratt.  373;  WhUe  v.  MaHin,  1  Port.  215.  When  defendant's 
right  to  property  is  established  by  a  successful  interposition  of 
the  plea  of  the  statute  of  limitations,  it  relates  back  to  the  time 
of  the  first  taking,  and*  carries  with  it  all  the  intermediate  prof- 
its, and  the  increase  of  the  females  while  in  the  adverse  posses- 
sion of  such  defendant,  unless,  as  to  such  increase,  some  act  be 
done  before  the  bar  against  recovery  of  the  mother  is  per- 
fected, which  prevents  ihe  operation  of  this  rule.  Partas  sequi- 
Ur  venirem.  To  hold  otherwise  would  lead  to  strange  results 
in  the  case  of  female  slaves.  An  adverse  holding  of  six  years 
would  vest  the  title  in  the  holder.  During  the  time  she  was 
adversely  held  she  may,  at  intervals,  have  given  birth  to  chil- 
dren; she  and  the  children  all  the  time  remaining  together,  out 
of  the  possession  of  the  claimant.  She  may  have  given  birth  to 
an  infant  within  a  very  short  time  before  the  completion  of  the 
six  years.  According  to  the  argument,  all  claim  to  the  mother 
would  be  forfeited,  while  to  bar  the  right  to  recover  her  child 
would  require  another  period  of  near  six  years. 

Another  illustration  may  serve  to  present  this  argument  in  a 
stronger  light.  Suppose  the  property  adversely  held  consist  of 
domestic  animals,  who  multiply  at  an  early  age  and  rapidly. 
Before  the  six  years  expire  the  females,  in  all  probability,  will 
have  increased  abundantly;  and  perhaps  at  no  point  of  comiug 
time  will  there  be  a  female  that  has  reached  the  age  of  six  years 
without  yielding  her  increase.    If  the  o£&pring  do  not  follow  the 
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mother  as  an  incident^  but  each  snccesBiYe  scion  must  itself 
be  adyerselj  held  for  the  term  of  six  years  before  the  statute 
runs,  unless,  before  its  birth,  the  parent  stock  had  existed  and 
been  adverselj  held  for  a  like  period,  the  entire  interest  of  the 
former  owner  would  not  probably  be  exting^uished  in  any  con- 
ceivable number  of  years.  This  point  was  not  raised  in  argu- 
ment, but  we  have  felt  it  our  duty  to  notice  it,  as  the  court  is 
not  unanimous. 

The  claim  for  hire  and  for  profits  of  the  labor  of  the  slayes 
while  in  the  possession  of  Mr.  Bush  is  barred  both  by  lapse  of 
time  and  by  the  statute  of  non-claim. 

Under  these  principles  the  right  of  complainants  is  barred. 
Whether  Mr.  Bush  or  those  claiming  under  him  can  set  up 
fraud  in  the  original  deed  to  Mr.  Harrison,  and  from  him  to 
Mr.  Green  in  trust,  we  need  not  inquire:  See  WaUon  y.  Bonham^ 
24  Ala.  613;  Twyn^B  Case,  8  Bep.  83;  Boberts  on  Conveyances, 
10, 11. 

The  decree  of  the  chancellor  is  af&rmed. 


BiCB,  C.  J.,  diasented  from  the  opinion  delivered  by  his  associates  respect- 
ing the  application  of  the  statute  of  limitations  to  the  children  of  female 
slaves.  The  statute  of  limitations,  he  said,  has  no  effect  whatever  upon  the 
title  of  the  true  owner  to  the  mother  until  she  has  been  in  the  adverse  pos- 
session of  another  for  the  full  period  of  six  years.  '*  So  far  as  that  statute  is 
conoemed,  her  children,  as  soon  as  they  are  bom,  are,  in  legal  contemplation, 
as  separate  and  distinct  from  her  as  if  in  fact  they  were  not  in  any  wise  related 
to  her.  Each  child,  as  soon  as  bom,  is  a  personal  chattel,  separate  and 
distinct  from  its  mother,  and  from  every  other  child.  The  detention  of  each 
child  bom  before  the  mother  has  been  adversely  held  for  six  years  is  a  new, 
separate,  and  distinct  cause  of  action,  which  the  true  owner  may  enforce  in  a 
separate  and  distinct  suit; "  citing  WiUick  v.  Trann,  27  Ala.  562.  He  claimed 
that  one  separate  and  distinct  cause  of  action  is  not  barred  merely  because 
another,  which  accrued  at  a  different  time,  is  barred;  and  that  the  statute  does 
not  give  to  the  adverse  possessor  title  to  a  slave  which  has  neither  been  held 
adversely  for  six  years  nor  been  bom  of  a  mother  who  had  been  held  ad- 
versely for  six  years  before  its  birth.  "If  a  child,'*  said  he,  "is  bom  before 
its  mother  has  been  held  adversely  for  six  years,  it  is  legally  impossible  that 
the  true  owner  can  be  barred,  as  to  the  child,  by  the  mere  operation  of  the 
statute  of  limitations  of  six  years,  before  the  child  is  six  years  old."  The 
learned  justice  thought  that  his  brethren  had  made  a  misapplication  of  the 
doctrine  of  relation,  and  overlooked  the  ''undeniable  proposition"  that  the 
detention  of  each  child  bom  before  the  mother  has  been  held  adversely  for 
six  years  is  in  itself  a  cause  of  action,  new,  distinct,  and  different  from  that 
which  arose  from  the  detention  of  the  mother.  To  the  last  point  Ivey  v. 
Owentt^  28  Ala.  641,  was  cited.  His  honor  admitted  t^at  in  cases  where  the 
trae  owner  of  property  might  elect  a  particular  form  of  action,  and  thereby 
waive  other  redress  to  which  he  might  be  entitled,  that  the  judgment  title 
would  relate  back  to  the  time  of  conversion,  and  instanced  trover.  In  such 
case,  said  he,  the  children  bom  of  the  slave  for  which  trover  has  been 
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bitmght,  after  the  oonveriion,  and  pending  the  suit  for  the  conversion,  become 
the  property  of  the  defendant  in  the  sait  as  soon  as  the  owner  of  their  mother 
accepts  satisfaction  of  the  judgment.  Bat  those  doctrines,  he  maintained, 
did  not  apply  in  this  case,  as  the  complainants  had  not  brought  any  former 
snit,  nor  done  any  act  that  could  be  construed  into  an  election  or  a  waiver,  or 
which  could  enable  the  defendant  to  invoke  the  doctrine  of  relation.  '*They 
have  been  merely  passiye;  and  if  they  haye  lost  their  right  to  any  of  the 
slaves  in  controversy,  it  is  by  mere  force  of  that  part  of  the  statute  of  limita- 
tions which  requires  the  owner  of  personal  chattels  adversely  held  to  sae  for 
them  within  six  years  after  the  commencement  of  the  advene  possession." 

Legal  Title  to  Rial  Estats  and  Pxbsohaltt  Remains  in  Trustbe, 
where  it  has  been  vested  in  him  to  be  held  for  one  person  until  marriage, 
afterwards  for  the  joint  use  of  husband  and  wife  and  of  the  survivor,  with 
contingent  remainder  over:  Rice  v.  Burnett,  42  Am.  Dec.  336. 

Statute  or  Limitations,  Bab  of,  in  Cases  of  Trust:  See  Edward$  v. 
Umvernty,  30  Am.  Dec.  170;   Tinnen  v.  Mebane,  60  Id.  205,  and  note  212. 

Statute  of  Limitations  Running  against  Tbustee  Runs  against  Cestui 
Que  Trust,  and  the  neglect  of  the  trustee  to  sue  until  he  is  barred  will  bar 
the  cestui  que  trust,  even  though  an  infant:  Williams  v.  Otley,  47  Am.  Dec. 
632;  Ferguson  v.  Kennedy,  14  Id.  761;  see  also,  directly  in  point,  notes  to 
Hemm  v.  MarshaU,  42  Id.  UT,  and  CoUins  v.  Lojfius,  34  Id.  724,  725,  dis- 
cussing this  question  at  length  and  citing  the  principal  case. 

The  fbxncipal  case  is  cited  in  Andrews  v.  HuckaJbee's  Adm'r,  30  Ala. 
15^  to  the  point  that  the  husband  is  by  law  the  trustee  of  the  wile's  sepazaie 
estate,  and  that  upon  his  death  the  trust  is  executed  and  the  wife  takes  the 
legal  as  well  as  the  equitable  title  to  the  property. 

Mere  Possession  of  Another's  Land  is  not  prima  fade  adverse  to  the 
tme  owner:  Brovm  v.  Coekerell,  33  Ala.  45,  citing  the  principal  case;  and  it  is 
again  cited  in  Fteming  v.  GUmer,  35  Id.  66,  to  the  point  that  nineteen  yean' 
possession  of  slaves  by  trustees,  unless  explained,  will  bar  an  action  for  their 
recovery. 

Legal  Title  of  Trustee  in  slaves  held  in  trust  for  daughter  of  testator 
does  not  cease  at  her  death,  consequently  her  children  take  an  equitable  and 
not  a  legal  interest:  WiUiams  v.  MeConieo,  36  Ala.  36,  citing  the  principal 
case;  which  is  again  dted  in  MoUon  v.  Henderson,  62  Id.  431,  to  the  point 
that  if  a  trustee  delay  the  assertion  of  his  rights  until  the  statute  creates  a 
bar  against  him,  his  oestei  gm  trust  will  also  be  barred. 


Fraliok  v.  Presley. 

(20  AZiABAlIA,  457.] 

Pabtt  bas  Right  to  Cross-examine  Adverse  Witness,  who  has  been 
examined  in  chief,  fully  as  to  his  knowledge  touching  any  and  all  faoti 
material  to  the  case. 

Rboularlt,  Cross-examination  should  Immediately  Follow  Dirbov 
Examination,  but  the  former  may  be  postponed  by  the-court;  not,  how- 
ever, to  injury  of  one  having  the  right  to  cross-examine. 

CROeS-XXAMINATION    OF    PLAINTIFF'S    WITNESS    OANNOT    RE    POSTPONED    BT 

Coum,  against  defendant's  wishes,  until  after  plaintiff  has  made  oat  a 
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prima  JkcU  OMe,  ftad  dosed,  without  trenohing  apon  the  right  of  crose- 
ezamination. 

Peolabaxions  of  Pabtt  HAYiiro  Possession  or  Slavs,  in  Dispasaoxmsrt 
or  HIS  Own  Title,  akb  Aduissiblb  Evidbnoe  against  a  sabseqaent  pur- 
chaser or  claimant  under  him. 

Pabol  Admissions  are  Competent  Evidence  only  or  Those  Faots  which 
it  is  permissible  to  prove  by  paroL 

Contents  or  Lost  Deed  mat  be  Pboved  bt  Pabol  Admissions,  when  a 
proper  predicate  for  the  introdaction  of  secondary  evidence  has  been  laid, 
and  the  admissions  are  competent  evidence  of  any  fact  provable  by  pazoL 

SumcuBNT  Pbedioate  is  Laid  to  Intboduoe  Sboondabt  Evidenob  or 
Contents  or  Lost  and  Anoient  Deed,  where  its  existence  and  exeoo- 
tion  are  proved  by  parol,  that  it  is  within  the  power  of  the  adverse  party 
to  produce  it,  and  that  he  has  failed  to  do  so  after  notice. 

MxASUBS  or  Damages  in  Detinue  roB  Slave  is  Annual  Hibb;  bat  in- 
terest  cannot  be  allowed  on  the  hire. 

Deed  or  Oirr,  Exbouted  in  Another  State,  is  not  Ebqxtibbd,  bt  Statw 
utes  of  Alabama,  to  be  Recorded  in  That  State,  though  the  deed 
might  create  an  estate  for  life,  with  remainder  over. 

Appeal  from  the  circuit  court  of  Autauga.  Detinue  for  slave 
named  Mack.  The  action  was  brought  by  Mary  Averhart 
against  John  D.  Fralick.  Plaintiff  having  intermarried  with 
John  Presley  pending  the  suit,  her  husband  was  made  a  party 
plaintiff  with  her.  Defendant  pleaded:  1.  Oeneral  issue;  2.  Stat- 
ute of  limitations  of  six  years;  8.  No  title  to  slave  in  plaintiff; 
4.  That  the  slave  belonged  to  Thomas  and  Evans  Averhart. 
Plaintiffs,  before  introducing  any  written  testimony,  offered  one 
Hutchinson  as  their  first  witness,  to  prove  defendant's  hand* 
writing  to  a  paper  submitted  to  him.  The  only  question  asked 
him  by  plaintiffs'  counsel  was  about  this  matter,  and  it  was  the 
only  fact  proved  by  him.  Defendant  proposed  to  prove  by  this 
witness,  when  he  was  cross-examined  as  to  the  handwriting, 
that  the  titie  of  the  slave  sued  for  was  in  defendant.  Plainti£b 
objected  to  defendant's  going  into  a  general  cross-examination 
at  that  time.  The  objection  was  sustained,  and  defendant  ex- 
cepted, not  afterwards  offering  to  examine  the  witness.  Mrs. 
Presley  claimed  under  a  deed  of  gift  which  was  not  produced, 
and  the  only  proof  of  its  execution  or  contents  consisted  of  ad- 
missions of  Adam  Fralick  while  he  had  possession  of  the  slave; 
and  notice  was  served  on  defendant,  who  was  one  of  the  execu- 
tors of  said  Adam  Fralick,  to  produce  the  deed.  Plaintiffs 
offered  two  depositions.  Thomas  H.  Stack,  in  his,  testified: 
''Adam  Fralick  told  me  that  John  Averhart  had  made  a  deed 
of  gift  of  the  slave  Mack  to  Mary  Averhart,  now  the  wife  of 
John  Presley,  and  that  he  had  the  instrument  of  writing  in  his 
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possession/'  Ibrttia  M.  Spear,  in  ber  deposition,  testified: ''  I 
have  heard  Adam  Fralick  say  that  the  slave  Mack  was  the 
right  and  property  of  Maiy  Averhart,  now  Mary  Presley,  by  a 
deed  of  gift  from  her  uncle,  John  Averhart,  which  he,  Adam 
Fralick,  held  in  his  hand  at  that  time/'  Defendant's  motion  to 
suppress  these  depositions  was  overruled,  and  ho  excepted. 
Defendant's  motion  to  exclude  this  evidence  from  the  juxy  was 
also  overruled,  and  he  excepted.  Thomas  Averhart,  the  father 
of  Mrs.  Presley,  had  removed  to  Alabama  in  1838,  took  Mack 
with  him,  and  settled  in  Autauga  county,  where  the  slave  re- 
mained until  suit  was  commenced;  but  there  was  no  evidence 
that  the  deed  under  which  the  plaintiff  derived  title  was  ever 
recorded  in  that  state.  In  1838  the  slave  went  into  Adam  Fra- 
lick's  possession,  under  an  apparent  purchase  from  Thomas 
Averhart,  but  there  was  testimony  tending  to  show  that  this 
sale  was  "  a  sham."  There  was  also  testimony  tending  to  show 
that  Adam  Fralick  afterwards  conveyed  the  slave,  by  deed  of 
gift,  to  Thomas  and  Evans  Averhart,  who  were  the  children  of 
said  Thomas  Averhart;  but  the  date  of  the  gift  did  not  appear. 
It  was  further  shown  that  Adam  Fralick,  after  1838,  repeatedly 
admitted  that  he  held  the  slave  for  said  Thomas  Averhart  dur- 
ing his  life,  and  at  his  death  for  his  daughter  Mary;  and  that  in 
1888  he  accounted  for  the  hire  to  Thomas  Averhart.  The  juiy 
was  charged  as  follows :  *'  That  if  they  believed  from  the  evidence 
that  a  deed  was  made  in  South  Carolina,  conveying  the  slave 
sued  for  to  Thomas  Averhart  during  his  life,  and  at  his  death  to 
Mary  Averhart,  the  plaintiff,  and  that  said  slave  was  afterwards 
brought  to  this  state  by  Thomas  Averhart,  before  any  sale  to 
Adam  Fralick,  that  such  a  deed  was  not  required  to  be  recorded 
in  this  state  in  order  to  be  valid  against  the  creditors  or  pur- 
chasers of  or  from  Thomas  Averhart.  Also,  that  if  they  found 
the  title  to  the  slave  to  be  in  the  plaintiff,  they  should  assess 
the  value  of  the  slave,  with  the  damages  for  his  detention;  and 
that  the  measure  of  the  damages  was  the  annual  value  of  the 
hire  of  the  slave  from  the  time  he  went  into  the  defendant's 
possession,  with  interest  on  such  annual  hire  from  the  end  of 
each  year."  Defendant  excepted  to  each  of  these  charges.  The 
ohaiges  and  rulings  on  evidence  were  assigned  for  error. 

H,  C.  Semple,  for  the  appellant. 

Elmore  and  Yancey,  and  Watts ,  Judge,  and  Jackson,  conira. 

By  Court,  Waleeb,  J.     This  court  decided,  in  the  case  of  Ket" 
by  V.  Brooks,  25  Ala.  523,  that  the  party  against  whom  a  witness 
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has  been  introduced  and  examined  in  chief  has  a  right  to  ex« 
amine  him  ''fully  as  to  his  knowledge  touching  any  and  all 
facts  material  to  the  case."  We  think  the  rule  thus  laid  down 
is  sustained  by  principle  and  a  preponderance  of  authority: 
Winston  v.  Moseley,  2  Stew.  137;  Webster  v.  Lefi,  5  Mass.  334; 
Merrill  v.  Berkshire,  11  Pick.  269;  Jackson  v.  Varick,  7  Cow. 
238;  Varick  v.  Jackson,  2  Wend.  166  [19  Am.  Dec.  571];  HtUon 
Bank  v.  Stafford,  Id.  483;  Phitadelphia  db  Trenton  R,  R,  Co.  v. 
Stimpson,  14  Pet.  448;  Floyd  v.  Bovard,  6  Watts  &  S.  75. 

In  the  accustomed  order  of  proceeding,  the  cross-examination 
should  immediately  follow  the  direct  examination.  The  court 
may,  however,  postpone  the  cross-examination;  but  such  post- 
ponement should  never  be  extended  to  the  injury  of  the  party 
having  a  right  to  cross-examine.  In  the  exercise  of  its  dis- 
cretionary control  over  the  progress  of  the  trial,  the  court  can- 
not postpone  the  cross-examination  of  the  plaintiff's  witness, 
against  the  wishes  of  the  defendant,  until  after  the  plaintiff  has 
made  out  sl  prima  facte  case,  and  closed,  without  trenching  upon 
the  right  of  oross^xamination.  The  cross^zammation  may 
make  it  indispensable  for  the  plaintiff  to  enlarge  the  area  of  his 
testimony;  and  in  doing  so  he  may  be  compelled  to  introduce 
as  his  witnesses  those  whom  the  defendant  would  otherwise  be 
compelled  to  introduce. 

The  defendant  claimed  the  negro  sued  for  as  the  guardian  of 
two  wards,  who  derived  title  from  one  Fralick.  During  the 
possession  of  the  slave  by  Fralick,  and  before  the  title  was  de- 
rived from  him  under  which  the  defendant  claimed,  he  made 
declcbration^  favorable  to  the  plaintiff's  title,  and  conducing  to 
show  that  the  slave  had  been  conveyed  by  deed  of  gift  to  the 
female  plaintiff,  which  deed  of  gift  was  in  his  possession.  Fra- 
lick's  declarations,  thus  proved,  were  admissible  against  the  de- 
fendant, upon  the  ground  that  they  were  made  in  disparage- 
ment of  his  title,  by  one  through  whom  the  defendant  claimed, 
and  before  the  title  set  up  by  the  defendant  passed  from  the 
declarant:  Jennings  v.  Blocker,  25  Ala.  415;  Phill.  £v.,  pt.  1,  p. 
274,  Cowen  &  Hill's  notes. 

So  far  as  the  declarations  above  mentioned  were  mere  state- 
ments of  the  contents  of  the  deed,  they  were  certainly  inadmis- 
sible, unless  the  proper  predicate  for  the  introduction  of  second- 
ary evidence  was  laid.  Parol  admissions  are  competent  evidence 
only  of  those  facts  which  it  is  permissible  to  prove  by  parol: 
Ware  v.  Roberson,  18  Ala.  105.  But  in  this  case  the  predicate 
was  sufficiently  laid.     The  existence  of  the  deed  was  established 
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hj  the  admission  of  him  nnder  whom  the  defendant  ohiimed. 
In  the  same  manner  it  was  proved  that  he  under  whom  the  de- 
fendant claimed  had  possession  of  the  deed  in  his  life-time,  and 
admitted  its  execution.  It  was  further  proved  that  he  declared 
his  intention  to  keep  the  negro  for  the  female  plaintiff,  until  her 
marriage,  and  that  he  died  before  her  marriage.  The  defendant 
in  this  suit  is  one  of  his  own  executors,  and  had  been  notified  to 
produce  the  deed.  It  is  most  probable  from  the  facts  that  the 
deed  was  in  the  possession  of  defendants'  testator,  who  intended 
to  retain  the  slave,  the  title  to  which  was  evidenced  bj  the  deed, 
for  the  plaintiff  until  she  married,  and  that  the  plaintiff  did  not 
marry  until  after  his  death,  that  the  deed  was  among  the  papers 
of  the  deceased,  and  passed  into  the  hands  of  his  executors. 
The  degree  of  probabiliiy  that  the  deed  went  into  the  possession 
of  the  executors  is  not  veny  high;  but  it  is  nofc  requisite  to  attain 
a  very  high  degree  of  certainty,  when  the  deed  is  so  ancient  as 
the  one  in  question.  The  possession  of  one  of  the  executors  is 
the  possession  of  both;  and  therefore  either  one  of  them  has  it 
under  his  control.  It  was,  then,  in  the  power  of  the  defendant 
to  produce  the  deed;  and  upon  his  failure  to  do  so  on  due  no* 
tice,  it  was  competent  to  prove  by  parol  its  contents.  The  au- 
thorities cited  below  fully  sustain  our  positions:  Whitfard  v. 
Tuiin,  25  Eng.  Com.  L.  179;  S.  0.,  10  Bing.  395;  BecJewiJtk  v. 
Benner,  25  Eng.  Com.  L.  596;  S.  C,  6  Car.  &  P.  681;  1  Greenl. 
£v.,  sec.  598;  Floyd  v.  Mintsey,  5  Bich.  372. 

This  court  has,  upon  sound  principles,  settled  the  law  to  be 
that  the  annual  hire  is  the  measure  of  dami^es  in  an  action  of 
detinue  for  slaves:  MiUer  v.  Jonet^s  Adm'r^  26  Ala.  247;  Carrol 
V.  PcMeiUer^  8  Port.  279.  Whenever  money  is  due,  the  rule 
adopted  in  this  state  allows  interest  to  compensate  for  the  with- 
holding of  the  money.  Interest  is  the  incident  to  the  debt: 
Cheek  v.  WcUdrum^  25  Ala.  152.  The  annual  hire  is  allowed  ar 
compensation  for  the  detention  of  a  slave  from  his  owner.  It  is 
the  incident  to  the  right  to  the  property.  Hire  of  slaves  in 
detinue  is  analogous  to  interest  on  the  value  of  property  in 
trover;  and  it  would  be  quite  as  reasonable  in  trover  to  allow 
interest  on  interest  each  year  as  to  allow  interest  on  the  annual 
hire  in  an  action  of  detinue.  To  make  interest  incident  to  the 
hire  would  be  to  add  one  incident  to  another.  In  our  opinion, 
the  court  erred  in  its  direction  to  the  jury  as  to  the  allowance  of 
interest  on  the  annual  hire  of  the  slave  sued  for.  The  damages 
in  this  case  are  for  the  detention  of  the  slave  during  the  entire 
period  up  to  the  trial,  and  not  for  the  detention  during  separate 
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and  distinct  interrals  of  each  year  embraced  in  that  period;  and 
the  incidental  right  to  the  damages  cannot  be  divided  into  aa 
many  distinct  and  independent  claims  as  there  are  years  in  the 
period  of  detention  for  the  purpose  of  canying  interest 

We  know  no  statute  requiring  the  deed  of  gift  nnder  which 
the  appellees  claimed,  although  it  might  create  an  estate  for  life 
with  remainder  over,  to  be  recorded,  notwithstanding  it  was 
made  in  another  state.  The  court,  therefore,  did  not  err  in  the 
charge  asserting  the  proposition  that  the  appellees'  right  of  re- 
covery was  not  at  all  affected  by  the  omission  to  have  the  deed 
recorded  in  this  state:  Swift  v.  I^Uhugh^  9  Port.  89;  Oatterlin  v. 
Hardy,  10  Ala.  511. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

BioB,  O.  J.,  having  been  of  counsel  before  his  election,  did 
not  sit  in  this  case. 


CBoas-BZAMiNATiON  AS  TO  New  Mattbb,  when  it  !•  part  of  tibe  res  gutm^ 
U  allowable:  Bcmi  ▼.  Fordffce,  49  Am.  Dea  661;  bat  it  is  held  in  MUehea  t. 
Welch,  65  Id.  675,  and  note  559,  that  defendant  has  no  right  to  croea-examine 
plaintiff's  witness  as  to  matters  of  defense  which  have  no  dependence  npon 
or  necessary  connection  with  his  direct  testimony,  bat  defendant  mnst  make 
the  witness  his  own  as  to  each  testimony. 

DmojJkBATiojsf  OF  Vendor  of  Pxbsonal  Pbopxrtt,  made  while  hnMing 
it,  is  evidence  against  those  claiming  under  him:  SaUenMU  v.  ffkk$,  67 
Am.  Deo.  677,  note  581;  Paige  v.  Oagtoin,' 42  Id.  68,  and  note  80,  oollei^ing 
and  discossing  prior  cases  in  this  series,  together  with  a  large  number  of 
other  cases;  see  also  Martin  v.  Hardegiff,  62  Id.  773,  note  776. 

FomrDATioK  haviko  bbbm*  Laid  bt  Pboof  of  Loss  of  Wbhtbt  Tjnaao* 
HXNT,  its  contents  may  be  proved  by  explicit  oral  testimony:  •/onet  v.  Mchm- 
mm,  54  Am.  Dec.  212,  and  note  217;  see  also  (7ompto»  v.  JTotileiat,  22  I4» 
167,  and  note  179. 

Whxbb  Loss  OF  WRrmar  Ikbtbitmbnt  is  Bstablishxd,  or  it  is  in  tlia 
possession  of  the  adverse  party  and  he  has  been  notified  to  prodooe  it,  aso^ 
ondary  evidence  of  its  contents  may  be  admitted:  Jonee  v.  JZb&nifOfi,  64  Am. 
Deo.  212. 

Thx  psiiroiPAL  CASK  IS  oiTXD  in  Arthur  v.  OoffU,  88  Ala.  207,  268,  to  tlia 
points  that  declarations  of  a  party  in  disparagement  of  title  made  while  in 
possession,  and  before  sale  made  by  him,  is  admissible  in  evidenoe  against  « 
defendant;  and  that  upon  proof  of  loss  of  the  original,  a  oopy  d  the  reoovA 
«f  a  deed  is  admissible  in  evidence. 
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0RBBiVff^i  "Deed  Ck^MPLiiMo  with  RxQunaMxim  ov  Statuti  n  Bvimuoa 
of  rseitalt  therem  oontaioad,  without  the  introdaotioii  of  the  Judgment 
aod  ezeeotUm  npon  which  it  is  foanded. 

BHEBiwa^B  DxsD  SiLKHT  A8  TO  JuDOMxvT  ifl  Dot  suoh  a  oompUaBoe  with  th» 
ststate  M  to  f mniah  evidence  of  its  ezistenoe. 

UvDBB  Statutb  of  Ldotations  of  Axkasbab,  It  n  not  Nbohbast  tbat 
KuouTiOH  SHOULD  IsBirji  within  a  .year  and  a  day  in  order  that  th* 
Judgment  may  be  kept  alive,  t|ie  lapse  of  that  period  of  time  not  aiifai£ 
a  preenmption  of  payment. 

Kmuutiok  Ibsuhd  bt  Clxrx  of  CmouiT  Ck>UBT,  uhdib  WmcH  PUBOBAm 
OF  Pbopxbtt  IB  Mai>b»  reciting  the  facte  of  the  iemiance  of  the  exeoatfon 
hy  the  Jnatioe  and  return  of  nulla  honahythe  oonetable,  rapported  by  the 
certificate  of  the  joatioe  accompanying  the  tnmecript  of  the  Jndgmenty 
make  a  pnma/ade  case  of  their  eziatence. 

OamniAL  Bxboutiok,  ok  Copt  tbbbiof,  nbed  vot  bb  Fiued  with  Judo* 
XBNT  in  order  to  create  a  lain  on  real  estate  from  the  time  of  filing  tha 
tranecript  of  the  jnatice'e  Judgment  in  the  circuit  court. 

Waojoke  to  Comply  with  Statutb  BBQuntmo  PLAnmiF  to  hayb  Bbtubv 
OF  Nulla  Boka  Madb  upon  Exxoution,  taken  oat  on  a  judgment  ren- 
dered by  a  jostice  of  the  peace,  before  he  can  claim  to  have  a  tnuuoripl 
of  the  Judgment  filed  in  the  circuit  court,  cannot  affect  the  righti  d 
■trengers  when  brought  up  in  a  ooUatend  proceeding,  and  can  only  ha 
taken  advantage  of  by  the  defendant  in  the  judgment  in  a  direct  pro* 
ceeding. 

Etioticbiit.  The  plaintiff  gave  in  eTidenoe  a  deed  from  the 
anditor  to  one  Mills  for  the  land  in  controversy,  it  having  been 
forfeited  for  non-{>ajment  of  taxes.  The  plaintiff  also  gave  in 
evidence  a  deed  from  the  sheriff  to  him  reciting  an  execation 

419 


420  Jordan  v.  Bradshaw.  [Arkansas^ 

AgainBt  Mills,  and  in  favor  of  one  Baker,  but  omitting  to  recite 
the  judgment  on  which  the  execution  issued,  its  date,  or  where  or 
fay  whom  rendered.  The  sheriff,  in  his  acknowledgment  of  the 
deed,  stated  that  the  land  was  levied  upon  and  sold  under  an 
execution  issued  by  the  clerk  of  the  circuit  court  upon  a  judgment 
rendered  by  a  justice  of  the  peace  in  favor  of  Bi^er  and  against 
Mills.  Verdict  and  judgment  for  defendant.  Motion  for  a  new 
trial  by  plaintiff  being  overruled,  he  excepted  and  appealed  to 
this  court. 

Jordan^  for  the  appellant. 

Xertrand  and  8.  H,  Hempstead^  for  the  appellees. 

By  Court,  Johnson,  Special  Judge.  The  first  assignment  of 
'errors  questions  the  propriety  of  the  decision  of  the  court  be- 
low in  requiring  the  plaintiff  to  produce  the  judgment  and  exe- 
-tsution  under  which  the  land  in  controversy  was  sold  before  he 
could  read  the  sheriff's  deed  in  evidence.  The  sixtieth  section 
oi  chapter  67  of  the  digest  provides  that  "  the  officer  who  shall 
^sell  any  real  estate,  or  lease  of  lands  f  oif  more  than  three  years, 
ishall  make  the  purchaser  a  deed,  to  be  paid  for  by  the  purchaser, 
reciting  the  names  of  the  parties  to  the  execution,  the  date  when 
issued,  the  date  of  the  judgment,  order,  or  decree,  and  other 
particulars  recited  in  the  execution;  also  a  description  of  the 
time,  place,  and  manner  of  sale,  which  recital  shall  be  received 
in  evidence  of  the  facts  therein  stated."  There  can  be  no  ques- 
tion but  that  the  sheriff's  deed  is  evidence  of  the  facts  recited 
in  it;  for  the  statute  is  plain  and  positive  upon  the  subject,  and 
if  the  deed  shall  have  recited  all  the  facts  required  by  the  stat- 
ute to  constitute  a  complete  transfer  of  all  the  right,  title,  and 
interest  which  the  debtor  had  in  and  to  the  property  sold,  it  is 
equally  clear  that  it  should  have  been  received  as  evidence  of  its 
Tocitals,  and  that,  too,  without  the  introduction  of  the  judg- 
ment and  execution  upon  which  it  was  founded.  Tlis  court,  in 
the  case  of  NewUm  v.  Stale  Bank,  14  Ark.  10  [58  Am.  Dec.  6631, 
aaid:  '^The  act  of  the  legislature  which  requires  the  sheriff  to 
recite  the  names  of  the  parties,  the  date  of  the  writ  and  of  the 
judgment,  together  with  a  description  of  the  time,  place,  and 
manner  of  the  sale,  and  which  makes  such  recitals  evidence  of 
the  facts  so  recited,  was  intended  by  the  legislature  to  supersede 
the  necessity  for  producing  the  record  from  which  such  recitals 
wore  made  as  a  matter  of  convenience,  and  to  furnish  evidence 
of  the  authority  under  which  the  officer  acted,  as  well  as  the 
manner  in  which  he  had  executed  his  authority  in  the  deed 
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itself.  Not  that  the  recitals  should  be  condusiTe  evidence  of 
the  facts  recited,  for  that  would  exclude  all  inquiry  into  the  au- 
thority under  which  the  sheriff  acted,  but  that  it  shall  be  legal» 
competent  evidence  until  falsified  by  evidence  of  a  higher  and 
more  authentic  character.  The  statute  requires  the  deed  to 
recite  the  names  of  the  parties  to  the  execution^  the  date  when 
issued,  Ihe  date  of  the  judgment,  order,  or  decree,  and  other 
particulars  recited  in  the  execution,  and  also  a  description  of 
the  time,  place,  and  manner  of  the  sale/' 

The  deed  exhibited  in  this  case  falls  short  of  the  requirements 
of  the  law,  and  that,  too,  in  an  essential  particular;  and  conse- 
quently could  not  of  itself,  and  unsupported  by  other  proof, 
have  made  such  a  case  as  would  have  entitled  the  plaintiff  ta 
recover.  The  deed  is  wholly  silent  as  to  the  judgment;  and 
consequently  can  furnish  no  evidence  even  of  its  existence,  and 
much  less  of  its  date  and  filing  in  the  circuit  court.  Without 
the  provision  of  law  already  referred  to,  there  can  be  no  doubt 
of  the  necessity  of  laying  a  foundation  for  the  introduction  of 
the  sheriff's  deed  by  first  producing  the  judgment  or  execution 
upon  which  it  is  founded;  and,  as  a  necessary  consequence,  the 
deed,  to  supersede  the  necessity  of  such  a  foundation,  must  show 
a  full  compliance  with  the  statute.  The  circuit  court,  therefore, 
did  not  err  in  requiring  the  plaintiff  in  this  case  to  produce  the 
judgment  and  execution  before  he  could  be  permitted  to  read 
the  deed  in  evidence.  The  plaintiff,  in  obedience  to  the  order 
of  the  court,  read  in  evidence  the  docket  entry  in  respect  of  the 
transcript  of  the  justice's  judgment,  the  transcript  of  said  judg- 
ment itself,  and  also  the  original  execution  issued  to  the  sheriff 
of  Pulaski  couniy  upon  said  transcript,  and  under  which  the 
plaintiff  purchased  the  property  in  dispute,  and  also  the  deed 
from  the  sheriff  to  the  plaintiff  for  said  property.  The  defend- 
ants then  moved  to  exclude  each  of  the  documents  as  evidence. 
The  motion  to  exclude  the  transcript  of  the  judgment  of  the 
justice  was  put  upon  the  ground  that  said  judgment  was  dead 
before  the  transcript  thereof  was  filed  in  the  clerk's  office,  as  it 
did  not  appear  from  said  transcript  that  an  execution  had  been 
issued  thereon  within  a  year  and  a  day  from  the  time  of  its  ren- 
dition; also  upon  the  ground  that  the  judgment  was  void;  and 
further,  that  the  plaintiff  had  &iled  to  show  that  an  execution 
had  issued  on  said  judgment  by  the  justice,  and  had  been 
returned  **  no  property  found,"  before  the  transcript  was  filed  in 
the  clerk's  office  and  execution  issued  thereon  by  the  clerk, 
which  the  defendant's  counsel  contended  could  only  be  shown 
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by  a  transoript  of  Buoh  execution  and  retom,  or  hj  producing 
the  original;  and  thereupon  the  court  announced  that  inasmuch 
as  said  transcript  of  the  justice  did  not  embrace  a  transcript  of 
such  execution  and  return,  he  would  sustain  said  motion,  unless 
the  plaintiff  would  produce  and  read  in  evidence  such  original 
execution  and  return  thereon,  or  a  certified  copy  thereof.  The 
plaintiff  having  failed  to  produce  either  the  original  execution 
and  return  or  a  certified  copy  thereof,  the  court  excluded  the 
transcript  of  the  justice's  judgment  filed  in  the  clerk's  office,  and 
the  execution  issued  by  the  clerk  and  the-retum  of  the  sheriff 
thereon,  and  also  the  said  deed  executed  by  the  sheriff  to  the 
plaintiff  for  th^  land  in  question. 

The  first  ground  of  the  motion  to  exclude  was  clearly  untena- 
ble. It  was  not  necessary  under  the  law  that  an  execution 
should  have  been  issued  within  a  year  and  a  day  in  order  to 
keep  the  judgment  alive,  as  the  lapse  of  that  period  of  time  did 
not  even  raise  a  presumption  of  payment.  This  court,  in  the 
case  of  Hardy  v.  CamedL^  14  Ark.  527,  said  that  *'  by  the  revised 
statutes  of  1839,  tit.  Limitation,  sec.  30,  judgments  and  decrees 
thereafter  rendered  are  presumed  to  be  paid  and  satisfied  after 
the  expiration  of  ten  years  from  their  rendition,  and  by  the  act 
of  December,  1844,  repealing  the  thirtieth  section  referred  to, 
the  like  period  was  adopted  as  a  limitation  of  actions  upon  judg* 
ments.  It  is  manifest  that  under  our  statute  of  limitations  fixing 
the  period  of  ten  years  as  the  life-time  of  a  judgment,  no  condu- 
sive  presumption  in  law  of  payment  can  arise  within  that  space  of 
time,  and  that  consequentiy  there  can  be  no  necessity  to  issae 
executions  from  time  to  time  to  keep  it  alive.  True  it  is  that 
ihe  judgment  of  a  justice  of  the  peace  is  not  a  lien  per  se  upon 
the  property  of  the  defendant  before  it  is  filed  in  the  circuit 
court;  and  in  that  respect  differs  from  that  of  the  circuit  court; 
yet,  inasmuch  as  no  presumption  of  payment  can  arise  from  an 
omission  to  issue  execution  within  a  year  and  a  day,  we  con  see 
DO  good  reason  for  taking  a  distinction  between  them  in  regard 
to  the  necessiiy  of  taking  steps  to  keep  ^em  in  lif e.  We  con- 
sider this  the  inevitable  result  of  the  doctrine  laid  down  by  this 
court  in  the  case  of  Hardy  v.  Carnedl,  already  referred  to. 
There  is  nothing  appearing  to  show  that  the  judgment  is  void, 
as  contended  by  the  defendants.  The  amount  was  within  the 
jurisdiction  of  the  justice,  and  the  record  shows  upon  its  faoe 
that  the  justice  had  jurisdiction  of  the  person  of  the  defendant, 
as  it  purports  to  be  by  confession.  The  third  and  last  reason  as« 
signed  why  the  transcript  of  the  justice's  judgment  ought  to  be 
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excluded  was  also  badl  j  taken.  It  is  troe  that  an  ezecation  to  be 
iflsned  bj  the  jostice  and  a  letom  of  nulla  bona  axe  prerequiaitee 
to  the  filing  of  the  transcript  of  a  judgment  of  a  justice  in  the 
circuit  court,  and  the  issuance  of  execution  therefrom,  yet  it  ia 
not  even  necessaiy  that  the  execution  from  the  circuit  court  on 
such  judgment  should  recite  the  fact  of  such  issuance  and  re- 
turn of  execution:  SeeMassey  y.  Oardehhire,  12  Ark.  638.  So 
that  the  execution  issued  in  this  case  by  the  clerk  of  the  circuit 
court,  and  under  which  the  plaintiff  purchased  the  properly  in 
dispute,  need  not  ha^e  recited  the  facts  of  the  issuance  of  the 
execution  by  the  justice  and  return  of  nuUa  bona  by  the  con-> 
stable;  but  haying  so  recited  them,  and  such  recitals  being  sup- 
ported by  the  certificate  of  the  justice  accompanying  the  tran- 
script of  the  judgment,  most  assuredly  made  a  prima  facie  case 
of  their  existence;  and  consequently  the  circuit  court  erred  in 
excluding  the  justice's  judgment  upon  that  ground. 

The  law  authorizing  a  justice's  judgment  to  be  filed  in  the 
circuit  court,  and  making  it  a  lien  on  the  real  estate  of  the  de- 
fendant from  the  time  of  the  filing  of  the  transcript  thereof  (see 
Marlow  v.  Bobins,  14  Ark.  602),  does  not  require  the  original 
execution,  or  even  a  copy  thereof,  to  be  filed  with  the  judg* 
ment.  True  it  is  that  it  declares  no  execution  shall  be  issued 
out  of  the  circuit  court  thereon  until  an  execution  shall  haTe 
been  issued  by  a  justice,  and  returned  that  the  defendant  has 
no  goods  or  chattels  whereof  to  le^y  the  same.  The  statute,  in 
requiring  the  plaintiff,  in  a  judgment  rendered  by  a  justice  of 
the  peace,  to  take  out  an  execution,  and  to  have  a  return  of 
nulla  bona  upon  it  before  he  can  claim  to  haye  a  transcript 
of  such  judgment  filed  in  the  circuit  court,  was  designed  alone 
for  the  benefit  of  the  defendant,  in  order  that  his  real  estate 
should  not  be  charged  or  sold  so  long  as  he  had  personal  prop- 
erty to  satisfy  such  judgment.  Such  being  the  reason  of  that 
requirement  of  the  statute,  it  is  clear  that  an  utter  &ilure  to 
comply  with  it  cannot  affect  the  rights  of  strangers,  when 
brought  up  in  a  collateral  proceeding,  but  in  no  event  could 
amount  to  anything  more  than  an  irregularity,  and  as  such,  to 
be  taken  advantage  of  alone  by  the  defendant  in  the  judgment 
in  a  direct  proceeding  interposed  for  the  purpose  of  quashing 
the  process  issued  upon  such  judgment.  We  are  clear,  there- 
fore, that  the  court  below  erred  in  excluding  the  transcript  of 
the  justice's  judgment,  the^xeoution  issued  to  the  sheriff  thereon, 
and  the  deed  executed  by  the  sheriff  to  the  plaintiff.  There  can 
be  no  doubt  or  question  in  regard  to  the  sufficiency  of  the  evi« 
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denoe  offered  by  Uie  plaintiff  to  show,  at  least,  a  right  of  pos* 
session  to  the  premises  in  controyersy.  It  is  not  deemed  necea- 
saxy  to  decide,  in  the  present  attitude  of  the  case,  how  tax  the 
showing  made  by  the  plaintiff  went  to  establish  his  title  to  the 
property,  as  he  was  entitled  to  recoyer,  either  upon  his  title  or 
his  rig^t  of  possession :  See  Dig.,  c.  60,  sec.  11.  This  is  belieyed 
to  coyer  all  the  ground  occupied  by  the  bill  of  exceptions,  and 
to  dispose  of  all  the  points  properly  presented  by  the  record. 

The  judgment  of  the  circuit  comrt  of  Pulaski  couniy,  herein 
rendered,  is  therefore  reyersed,  and  the  cause  remanded  to  be  pro- 
ceeded in  according  to  law,  and  not  inconsistent  with  this  opinion. 

Enoubh,  C.  J.,  did  not  sit  in  this  case. 


Facto  EKtnasATED  by  Statotb,  the  non-perfonnaaoe  of  whioh  would  rea- 
der the  nle  void,  rnnst  be  recited  in  BherifiTs  deed:  Ikmner  y.  Stine^  59  Am. 
Deo.  321,  «nd  note  326,  ooUeoting  prior  oaaes.  Sheriff's  deed  is  void  if  it  does 
not  recite  the  judgment  where  the  statute  requires  such  recital:  Dt^/bur  t. 
Can^ranc,  13  Id.  361,  note  365;  and  the  judgment  offered  to  support  the 
deed  must  appear  to  be  the  one  therein  recited:  Swam  y  Detprtaux^  22  Id. 
485,  note  489.  Judgment,  execution  sale,  and  sheriff's  deed  are  neoesBaiy  to 
sustain  the  title  of  a  purchaser  at  execution  sale,  and  the  recital  of  these  facta 
in  the  sheriff's  deed  is  not  evidence  of  them:  Owen  ▼.  BarkadcUe,  47  Id.  348; 
but  see  Hardin  ▼.  Cheek,  64  Id.  600,  note  602;  Blanehard  ▼.  Blanehard,  38  Id. 
9lO,  and  cases  collected  in  note  thereto  712;  LjfeHy  y.  Wheder^  53  Id.  414» 
note  416;  Bettuon  y.  Budd,  post,  i42, 

EnrBOT  or  EzaonnoN  Issued  Mobb  than  Ybas  avtxr  REMDirioir  of 
Judgment:  See  Ingram  v.  Belk,  47  Am.  Dec.  591,  and  note  596,  collecting 
prior  esses  in  this  series;  Morae  y.  Oocld,  62  Id.  103,  note  113. 

Judgment  of  Jusiiob  mat  be  Filed  in  Clbbk's  OmoB,  so  as  to  ereato 
a  lien  upon  the  lands  of  the  judgment  debtor,  at  any  time  after  it  has  been 
tendered,  but  the  lien  cannot  be  enforced  until  execution  against  the  goods 
has  been  returned  unsatisfied:  Windand  y.  Cwmce,  32  Am.  Dea  320;  MetU 
y.  Bright,  Id.  683;  as  to  when  execution  lien  attaches,  see  Hiehman  y.  Cold' 
well,  27  Id.  274,  and  cases  in  note  277;  Farley  y.  Lea,  32  Id.  680;  MeUe  y. 
Bright,  Id.  683. 

Thb  principal  case  is  cited  in  State  y.  Norris,  19  Aric  249,  to  tha 
point  that  the  proyision  of  the  statute,  that  an  execution  shall  haye  bean 
issued  by  the  justice  and  returned  nuQa  bona  before  an  execution  shall  ba 
sued  out  of  the  circuit  court  upon  the  transcript  of  the  justice's  judgment^ 
was  intended  for  the  benefit  of  the  defendant  in  the  judgment. 

When  Title  is  to  be  Established  through  Shebipt^s  Deed,  the  judg> 
ment  and  execution  must  be  introduced  in  eyidence  with  the  deed.  But 
where  the  statute  makes  the  recitals  eyidence  of  the  facts  recited,  and  where 
the  recitals  are  full,  it  dispenses  with  the  necessity  of  introducing  the  judg- 
ment and  execution:  Clark  y.  Sawyer,  48  Gal.  140,  citing  the  principal  case 
to  this  point. 

Beporb  Passage  op  Act  Providing  Otherwise,  it  was  necessary  to  intro- 
duce the  judgment  upon  which  the  sheriff's  deed  was  founded  before  ihm 
deed  could  be  read  in  evidence:  Kennedy  y.  Clayton,  29  Ark.  275,  citing  th» 
principal  case  to  this  point. 
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Dobbin  v.  Hubbabd. 

[17  AvuniM,  189.] 

Ar  Ocnoioir  Law,  Liqal  Ezistkkcx  of  Wms  n  Mkbosd  iir  That  ov 
HBB  HnsBANB  by  the  marriage;  and  as  a  general  role,  ooafaaoto  made  hj 
her  are  vend,  and  cannot  be  enforced  against  her  in  a  court  of  law. 

br  Equitt,  Femx  Coyxbt  is  Considxred  Fkmx  Sols  as  Rkgabds  hxb 
SxpABATB  Estate,  and  she  may  bind  such  estate  by  her  contracts. 

Whibi  ICabbixd  Woman  has  C^kxated  Chaboc,  bt  Bzxoumro  Bond, 
Bm.,  OE  Note,  against  her  sqwrate  estate,  the  creditor  has  no  remedy 
in  a  court  of  law,  and  mnst  proceed  by  bill  in  equity  against  her  separata 


IfaiOiniT)  WOMAH  NXKD  not  EzXOUTB  InSTBUHXNT  EzPBXSBLT  BJVZBBINa 

TO,  OR  Pubportino  TO  Ktrbctsk  Powxr  oyxr,  her  separate  property 
in  order  to  bind  it,  as  it  is  sufficient  that  she  professes  to  act  as  a  feme 

0€SSTBAat    OF    DXBT    ObXATED    BT    MaRRTBD  WoMAN    DUBINO  COTXBTURS 

raises  the  presumption  of  an  intention  to  charge  her  separate  estate, 
which  will  be  held  responsible  for  the  debt,  without  showing  any  prom« 
ise. 
Bosn>  Void  at  Law  when  Executed  by  Reason  of  Ooyerturs  cannot 
be  enforced  by  action  at  law  as  a  personal  obligation  against  the  feme 
eovertf  unless  she  make  a  new  promise  after  she  has  become  discovert. 

Appeal  in  equiiy.     The  opinion  states  {he  faots. 

Ibwler  and  StiMwell,  for  the  appellants. 

The  appellees  were  not  represented  by  oounsel. 

By  Court,  English,  C.  J.  This  was  a  bill  filed  by  John  M. 
Hubbard  in  the  Phillips  circuit  court  against  Wilson  D.  Dobbin 
and  wife  Lerisa,  to  enforce  the  payment  of  a  debt  out  of  the 
separate  property  of  the  latter.  The  case  made  lyy  the  bill  is  as 
foUows: 

That  on  the  twelfth  of  December,  1850,  the  defendant  LeTisa, 
of  Phillips  counfy,  Arkansas,  and  Napoleon  B.  Pillow,  of  Mem- 
phis, Tennessee,  being  about  to  intermarry,  executed  a  marriage 
oontract,  with  the  view  that  the  property  owned  by  them,  respect- 
ively, might  not  be  incumbered  or  charged,  in  consequence  of 
{he  murriage,  with  any  of  the  consequences  inddent  thereto, 
either  by  the  common  law  or  the  laws  of  Arkansas;  by  which 
contract  it  was  agreed  between  them,  after  expressing  the  in- 
tention aforesaid,  that  notwithstanding  the  marriage  Pillow 
should  hold  and  retain  all  his  real  and  personal  property  free 
from  any  claim  of  alimony  or  dower  therein  on  the  part  of  the 
■aid  Levisa,  with  power  to  sell  and  dispose  of  the  same  without 
her  consent,  etc.  That  the  said  Levisa  should  have  free  and  ab- 
solute right,  power,  and  authority  to  grant,  bargain,  sell,  alien, 
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enfeoff,  and  deliyer  any  and  all  kinds  of  property  which  she 
then  owned,  or  might  thereafter  acquire,  bj  gift,  grant,  pur- 
chase, deyise,  or  descent,  whether  the  same  be  lands,  goods,  chat- 
tels, credits,  bonds,  bills,  notes,  or  negroes,  without  the  consent 
or  assent  of  the  said  Pillow,  and  without  his  joining  her  in  the 
sale,  conveyance,  or  delivery  thereof,  or  in  the  execution  of  the 
title  or  deed  therefor;  it  being  the  express  understanding  be- 
tween the  parties  to  the  contract  that  none  of  the  property 
which  either  of  them  then  owned,  or  might  thereafter  acquire, 
should  be  taken  or  held  subject  to  the  payment  of  the  debts  of 
the  other,  whether  contracted  prior  or  subsequent  to  their  mar- 
riage. That  said  Levisa  should  have  the  full  right  and  liberty 
after  the  marriage  to  contract  debts  and  execute  in  her  own 
name  evidences  or  notes  for  the  payment  thereof  without  the 
consent  or  assent  of  the  said  Pillow,  and  by  last  will  to  devise 
to  such  persons  as  she  might  choose  any  or  all  of  her  estate, 
real,  personal,  or  mixed,  including  slaves,  etc.,  without  advice, 
consent,  or  approval  of  Pillow;  and  in  a  word,  to  do  all  and 
eveiy  act  or  acts  in  reference  to  her  said  property,  while  mar- 
ried, that  she  might  or  could  lawfully  do  if  sole  and  unmanied. 
That  during  the  marriage  Pillow  was  to  have  and  exercise  the 
sole  dominion  over  all  property  which  might  be  owned  by  said 
Levisa,  so  far  as  to  receive  the  rents,  profits,  and  annual  pro- 
ducts of  the  same,  to  the  end  that  it  might  be  applied  to  the 
mutual  support  and  enjoyment  of  the  parties,  etc.,  with  this  re- 
striction, that  the  debts  which  the  said  Levisa  then  owed  were 
first  to  be  paid  out  of  the  said  income  and  profits. 

That  this  marriage  contract  was  duly  proved  and  recorded  in 
Phillips  county,  and  after  its  execution  the  said  Levisa  and  the 
said  Pillow  intermarried. 

That  on  the  twenty-fourth  day  of  May,  1861,  and  during  her 
coverture  with  Pillow,  the  said  Levisa  executed  and  delivered 
to  the  complainant  Hubbard  her  separate  obligation  for  seven 
hundred  and  one  dollars  and  fifty-three  cents,  bearing  that  date, 
due  and  payable  on  the  day  it  was  executed.  That  it  was  her 
intention,  in  the  execution  of  said  writing  obligatory,  to  bind 
her  separate  property  thereby,  and  that  she  did  so  bind  the  same. 

That  afterwards,  on  the day  of ,  1852,  Pillow  departed 

this  life,  and  on  the  twenty-fourth  day  of  Januaiy,  1853,  tha 
said  Levisa  intermarried  with  the  defendant,  Wilson  D.  Dobbin 
That  prior  to  their  marriage  she  and  Dobbin  also  entered  into  a 
marriage  contract,  by  which  it  was  agreed  between  them  as 
follows: 
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That  notwithstanding  their  contemplated  mamage,  the  joint 
property  of  the  two  should  be  used  and  controlled  by  them 
matoally  during  their  coYerture;  and  that  in  prospect  of  deaths 
the  said  Levisa  reserved  to  herself  the  right,  power,  and  privil^e 
of  disposing  of  any  or  all  of  her  property  which  she  may  then 
own,  by  wiU  or  deyise,  to  such  person  or  persons  as  she  may 
choose,  without  the  advice  or  consent  of  the  said  Wilson  D.; 
and  in  case  of  dissolution  of  their  marriage  otherwise  than  by 
death,  the  property  of  each  shall  be  returned  to  the  one  who 
may  have  brought  the  same  with  marriage.  It  is  further  agreed 
that  the  annual  proceeds  of  the  mutual  property  of  the  parties 
should  be  applied,  first,  during  their  cohabitation,  to  their 
mutual  support,  and  the  residue  during  that  time  tp  such  objects 
and  uses  as  the  said  Wilson  D.  might  desire  or  wish.  This 
contract  was  also  proved  and  recorded  in  Phillips  county.  The 
bill  further  alleges  that  at  the  time  of  the  marriage  of  the  said 
Levisa  and  Pillow,  and  at  the  time  of  the  execution  of  the  mar- 
riage contract  between  them,  and  since  that  time  and  now,  the 
said  Levisa  was  and  is  possessed  of  a  large  amount  of  property 
as  of  her  own,  and  to  her  sole'  and  separate  use;  and  among 
which  property  were  and  are  certain  slaves,  five  in  number, 
which  are  described.  That  the  said  obligation  has  not  been 
paid  by  the  said  Levisa,  or  any  one  for  her.  The  maxxiage  con- 
tracts and  the  obligation  are  exhibited. 

The  bill  prays  that  the  separate  properly  of  the  said  Levisa, 
including  that  above  described,  might  be  decreed  to  have  been 
bound  by  the  execution  of  said  writing  obligatory.  That  de- 
fendant be  required  to  discover  all  of  the  separate  property 
owned  by  the  said  Levisa  at  the  time  said  obligation  was  exe- 
cuted, or  at  any  time  since;  that  complainant  have  judgment 
for  his  debt  and  interest;  and  that  he  have  execution  for  the 
same  against  the  separate  property  of  the  said  Levisa  above 
described,  or  that  a  commissioner  might  be  appointed  to  sell  so 
much  of  said  separate  property  as  might  be  necessary  for  the 
payment  of  the  debt  and  interest,  at  such  time  and  phice  as  the 
court  might  deem  right  and  proper;  and  for  general  relief. 

The  defendants  filed  separate  answers  to  the  bill.  So  much 
of  the  answer  of  Mrs.  Dobbin  as  is  deemed  material  to  be  stated 
is  as  follows: 

She  admits  the  execution  of  the  marriage  contract  between 
her  and  Pillow,  their  intermarriage,  and  that  while  she  v^as  hia 
wife  she  executed  and  delivered  to  complainant  the  obliga- 
tion exhibited  with  the  bill,  as  alleged  by  the  complainant;  that 
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Pillow  died  Bome  time  prior  to  the  twenly-fonrth  of  Jannaiy, 
1853»  bat  at  what  precise  time  she  was  nninformed  or  advised; 
that  she  intermarried  with  Wilson  D.  Dobbin  on  the  day  and 
year  last  named,  and  was  still  living  with  him  as  his  wife;  that 
at  the  time  of  her  marriage  with  Pillow,  and  at  the  time  when 
they  entered  into  said  marriage  contract,  and  sinoe  then,  and 
until  her  said  marriage  with  Dobbin,  she  was  possessed  of  a 
lai^  amount  of  property,  as  of  her  own,  and  to  her  sole  and 
separate  use,  and  among  which  were  the  slaves  described  in  the 
bill.  She  submits  that  by  her  marriage  with  Dobbin  the  slaves 
described  in  the  bill,  and  all  her  other  personal  property,  passed 
to  and  vested  in  him,  subject  only  to  the  restrictions  and  res- 
ervations in  her  favor  contained  in  the  marriage  contract  be* 
tween  them.  She  states  that  it  is  not  true,  as  alleged  in  the 
bill,  that  it  was  her  intention  at  the  time  she  executed  the  said 
writing  obligatory  to  complainant  to  bind  her  separate  property. 
That  all  she  intended  to  do  was  simply  to  comply  with  the  request 
made  to  her  by  the  complainant,  and  that  was  to  execute  and 
deliver  said  instrument;  and  she  was  willing  that  it  might  have 
just  such  effect  as  the  law  of  the  land  wotQd  give  to  it,  and  she 
submits  to  the  court  whether,  under  the  state  of  the  case,  the  said 
instrument  had  the  effect  charged  in  the  bill.  She  admits  the 
marriage  contract  between  herself  and  Dobbin,  as  alleged  in  the 
bill;  and  that  the  writing  obligatoxy  executed  by  her  to  the 
complainant  had  not  been  paid  by  her,  or  by  any  one  for  her. 
The  answer  of  Dobbin  is  substantially  the  same  as  that  of  his 
wife. 

^  The  case  was  heard  upon  bill,  answers,  replications,  and  ex- 
hibits, and  the  court  decreed  that  the  writing  obligatory  exe- 
cuted by  the  defendant  Levisa  to  complainant  was  a  charge  upon 
her  separate  property;  that  he  have  judgment  for  the  principal 
and  interest  due  thereon,  and  satietfaction  thereof  out  of  her 
separate  property  described  in  the  bill;  and  that  a  commissioner 
be  appointed  to  execute  the  decree,  etc.  The  defendants  ap- 
pealed to  this  court. 

1.  It  is  a  well-settled  doctrine  of  the  common  law  that  by  the 
marriage  the  legal  existence  of  the  wife  is  merged  in  that  of  her 
husband,  and  that,  as  a  general  rule,  contracts  made  by  her  are 
void,  and  cannot  be  enforced  against  her  in  a  court  of  law: 
Beeve's  Dom.  Bel.  98, 170;  Oh.  Bills,  21;  2  Kent's  Com.  150; 
2  Bright's  Husb.  &  W.  249.  The  special  exceptions  to  this  gen« 
eral  rule  are  to  be  found  in  the  books  referred  to,  but  having  no 
application  to  the  case  before  us,  need  not  be  mentioned. 
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S.  But  it  is  an  eqnaUy  well-settled  rule  in  equity  that  a  feme 
covert^  in  regard  to  her  separate  property^  is  considered  a  feme 
mAe^  and  may  by  her  contracts  bind  such  separate  estate:  2 
Eenf  s  Oom.  161;  2  Bright's  Husb.  k  W.  264;  Adams'  Eq. 
46;  Beere's  Dom.  Bel.  164;  Fire  Ins.  Co.  v.  Bay,  4  Barb. 
407;  Wylly  v.  CoUkiM,  9  Oa.  223.  In  some  of  the  states  the 
English  doctrine  that  a  feme  covert,  unless  restrained  by  the 
instrument  creating  the  separate  estate,  has  the  same  power  of 
disposition  over  it,  if  personalfy,  as  Sk/eme  sole,  is  followed.  In 
others,  however,  the  feme  is  held  to  haye  only  such  power  as  is 
expressly  giyen  her/  See  note  to  Adams'  Eq. ,  46,  where  the  cases 
pro  and  con  are  cited.  But  in  this  case  we  are  under  no  neces- 
sity of  taking  sides  in  this  controversy,  because  the  power  to 
dispose  of  or  charge  by  contracts  her  separate  estate,  reserved 
by  the  defendant  Levisa  in  her  marriage  contract  with  Pillow, 
was  ample  and  general.  Nor  need  the  effect  of  our  "  married 
woman's  law,"  Big.,  c.  104,  upon  the  power  of  a  fevne  covert  to 
dispose  of  or  charge  her  separate  estate,  be  considered,  because 
there  is  no  feature  of  the  case  brought  within  its  provisions. 

3.  Where  a  married  woman  has  created  a  charge  upon  her  Besj^ 
arate  estate,  as  by  executing  a  bond,  bill,  or  note,  etc.,  the 
creditor  has,  as  a  general  rule,  no  remedy  in  a  court  of  law 
against  her,  for,  as  above  remarked,  her  contracts  are  void  at 
law;  but  he  must  proceed  by  bill  in  equity. 

Mr.  Beeve  says,  page  164,  the  separate  property  of  the  wife  is 
liable  for  her  contracts  made  during  the  coverture,  and  by  pro- 
cess in  equity  such  property  may  be  reached.  But  she  is  not 
liable  to  a  judgment  on  which  execution  issues;  for  in  this  way 
her  person  might  be  subjected  to  execution,  and  thus  the  hus- 
band's right  to  her  person  would  be  violated. 

lb.  Adams  says,  page  45,  in  the  absence  of  any  fetter  on 
anticipation,  the  wife  has  the  same  power  over  her  separate 
property  as  if  she  were  unmarried.  Her  disability  to  bind  her 
general  property  is  left  untouched;  but  she  may  pledge  or  bind 
her  separate  property,  and  the  court  of  chancery  may  proceed 
in  rem  against  it,  though  not  in  personam  against  herself. 

Mr.  Bright  says,  volume  2,  pages  254,  255,  the  wife  being 
considered  as  Vkfeme  sole  in  respect  of  her  separate  property,  her 
contracts  for  valuable  consideration,  with  reference  to  such 
property,  will,  in  equity,  be  enforced.  But  in  all  cases  the  court 
must  proceed  against  the  property,  as,  although  she  may  become 
entitled  to  the  property  for  her  separate  use,  she  is  no  more 
capable  of  contracting  than  before.    But  when  she  is  a  defend* 
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ant  in  a  court  of  chanceiyy  the  suit  being  to  establish  a  claim 
upon  her  separate  estate,  she  is  so  far  considered  as  a  single 
woman  as  to  make  it  necessary  to  serve  her  personally  with 
process.  Since  the  wife  is  liable  only  to  the  extent  of  her 
separate  property,  etc.,  the  coort  merely  operates  upon  it,  an<} 
not  against  her  personally.  Her  husband  is  a  mere  formal  party, 
etc.  See  also  2  Kent's  Gom.  164.  It  is  manifest  from  these 
authorities  that  the  woman  is  not  personally  liable  even  in 
equity,  as  upon  a  valid  contract,  but  that  the  debt  is  regarded 
as  a  charge  upon  her  separate  estate,  which  the  creditor  is  to 
enforce  against  it  by  bill  in  the  nature  of  a- proceeding  in  rem. 
The  remedy  of  the  complainant,  therefore,  against  the  separate 
property  of  the  defendant  Levisa,  in  the  life-time  of  her  hus- 
band Pillow,  w&s  plain  enough,  if  the  debt  was  really  a  charge 
upon  such  property. 

4.  In  order  that  the  separate  properly  may  be  thus  bound,  it 
is  not  necessary  that  she  should  execute  an  instrument  expressly 
referring  to  it,  or  purporting  to  exercise  a  power  over  it.  It  is 
sufficient  that  she  professes  to  act  as  A/eme  9ole.  For  the  court 
of  chanceiy ,  in  giving  her  the  capacity  to  hold  sepaiate  projierty, 
gives  also  the  capacity,  incident  to  proper^*  in  general,  of  in- 
curring debts  to  be  paid  out  of  it;  and  enforces  payment  of 
such  debts  when  contracted,  not  as  personal  liabilities,  but  by 
laying  hold  of  the  separate  property  as  the  only  means  by  which 
they  can  be  satisfied:  Adams'  Eq.  46. 

It  is  sufficient  that  there  is  an  intention  to  charge  her  separate 
estate,  and  the  contract  of  a  debt  by  her  during  coverture,  as 
by  executing  a  bond,  bill,  or  note,  etc. ,  is  a  presumption  of  that 
intention;  and  it  has  been  held  that  her  separate  estate  was  re- 
sponsible without  showing  any  promise :  2  Eenf  s  Com. ,  8th  ed. , 
164;  Beeve's  Dom.  Rel.  169;  Vanderheyden  v.  MaUory,  1  N.  T. 
452;  2  Story's  Eq.  Jur.,  sec.  1400;  Coats  v.  Bobinsan,  10  Mo.  760; 
Bradford  v.  Oreenway,  17  Ala.  797  [52  Am.  Dec.  203];  GoUinsy. 
Lavenberg,  19  Id.  683;  Jarman  v.  WiUcerson,  7  B.  Mou.  293; 
Coleman  v.  Wooley's  Bt'r,  10  Id.  320;  Leaycrqft  v.  Hedden,  4 
N.  J.  Eq.  512;  Bright's  Husb.  &  W.  252,  253,  517,  618,  et  seq. ; 
Vlser  V.  Bertrand,  14  Ark.  267;  CoUina  v.  Budolphy  19  Ala.  616; 
BoarmanY.  Groves,  23  Miss.  280;  6  U.  S.  Ann.  Dig.  842. 

No  doubt  the  presumption  that  a  married  woman  intended  to 
charge  her  separate  estate,  arising  from  the  execution  of  a  bond, 
bill,  or  note,  etc.,  by  her,  would  be  stronger  or  weaker  accord- 
ing to  the  character  of  surrounding  circumstances;  and  with- 
out intending  to  declare  a  rule  as  applicable  to  all  cases,  we 
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it  sufficiently  manifest  from  the  facts  in  this  case  that  the 
defendant  Leyisa,  by  execnting  her  bond  to  complainant,  in- 
tended thereby  to  charge  her  separate  estate;  and  the  mode  of 
denial  in  her  answer  is  not  sufficiently  positiye  and  direct  to 
OYertom  the  presumption,  and  put  the  complainant  to  addi- 
tional proof.  By  her  marriage  contract  with  Pillow  she  re- 
served her  entire  estate,  with  full  power  to  dispose  of  the  same 
in  any  mode  she  might  think  proper,  with  the  right  to  make 
contracts,  execute  notes,  and  other  cTidences  of  debt,  and  gen- 
erally to  act  as  2k  feme  9ole  in  reference  to  her  separate  estate, 
her  husband's  property  not  to  be  liable  for  her  contracts,  etc. 
And  this  marriage  contract  was  put  upon  the  public  records  of 
the  counly  where  she  and  the  complainant  resided.  U,  when 
she  executed  the  bond  to  complainant,  she  did  not  intend  to 
charge  her  separate  property  thereby,  it  was  a  mere  mockery  to 
make  and  deliyer  to  him  the  instrument,  and  he  was  guilty  of 
folly  and  nonsense  in  taking  it;  because,  as  we  haye  seen,  unless 
it  operated  to  charge  her  separate  estate,  it  could  have  no  valid 
operation  whatever,  and  was  a  null  and  void  act,  as  she  was  not 
personally  bound  thereby. 

5.  The  bond  being  void  at  law  when  it  was  executed,  by  reason 
of  the  covertiure  of  the  defendant  Levisa,  it  remained  equally 
void  after  the  death  of  Pillow,  and  could  not  have  been  en- 
forced by  an  action  at  law,  as  a  personal  obligation  against  her, 
unless  she  made  a  new  promise  after  she  became  discovert: 
Vance  v.  WeUs,  6  Ala.  737;  S.  C,  8  Id.  399;  Lee  v.  Muggeridge, 
6  Taunt.  36;  S.  C,  1  Eng.  Com.  L.  32;  Oh.  Bills,  22;  Vtser  v. 
BertraTid,  14  Ark.  267. 

There  being  no  right  of  action  at  law  against  Mrs.  Pillow,  no 
personal  liability  resting  upon  her  for  the  debt,  Dobbin  did  not 
assume,  by  his  marriage  with  her,  any  legal  or  personal  respon- 
sibiLiiy  to  discharge  the  debt;  and  hence  the  complainant  had 
no  remedy  at  law  against  him,  or  against  him  and  her  jointly, 
as  he  would  have  had  upon  a  debt  made  by  her  after  the  death 
of  Pillow,  and  before  she  married  Dobbin. 

The  remedy  of  complainant  remained  in  equity  to  charge  the 
separate  property  of  Mrs.  Dobbin,  upon  the  faiUi  of  which  the 
bond  was  executed.  And  by  the  marriage  Dobbin  took  her  prop- 
erty, if  he  took  it  at  all  under  their  marriage  contract,  charged 
with  an  equitable  incumbrance  in  favor  of  the  complainant. 

The  court  below  rendered  no  personal  decree  against  defend- 
ants, not  even  for  costs,  but  the  decree  is  strictly  in  rem,  to  be 
out  of  the  separate  property  of  the  wife  charged,  and 
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a  oommisaioner  appointed  to  execute  the  decree  hj  a  sale  of  the 
alaves. 

The  decree  is  afBrmed;  bnt  as  the  time  fixed  by  the  oonrt  for 
the  sale  of  the  property,  the  twenty-eighth  day  of  May,  1866, 
has  passed,  the  court  below,  on  the  remanding  of  the  cauaeg 
must  at  once  make  suitable  directions  for  its  execution. 

Hamlet,  J«,  did  not  sit  in  this  case. 

GoKTBAOis  or  Mabsisd  Wokak  asm  Ajbbolvtely  Yojd  at  OOMMOir 
Law.  Her  separate  exitteooe  ia  merged  in  that  of  her  hnshaad,  and  ahe  oaa 
make  no  oontraot  to  charge  her  estate  or  render  herself  liable  to  an  aotioiis 
HoUia  ▼.  Franeais,  51  Am.  Dec  760.  I^eme  eavert  is  not  bound  by  her  con- 
tracts, either  at  law  or  in  equity,  except  as  to  her  separate  estate,  whether 
each  contract  be  made  by  her,  or  by  her  husband  with  or  without  her  con« 
sent:  BurUm  ▼.  Marshall^  46  Id.  171,  and  note  176,  collecting  cases  in  thta 
series.  Wife  has  in  general  no  power  to  contract  by  the  common  law:  PaJbmer 
T.  OcM^y,  47  Id.  41. 

In  EQurrr,  Makrtbo  Woman  has  bkxn  Tbxated  ab  Posbjhmino  in  a 
great  degree  the  powers  of  a/sm^  9ole  over  her  separate  property,  and  as  pos- 
sessing the  necessary  powers  of  charging  or  disposing  of  it  at  pleasure:  HcUiM 
▼.  FrancoU,  51  Am.  Dec.  760,  and  note  768;  but  under  the  statute  in  Texas, 
this  rule  of  equity  has  not'  been  adopted  in  that  state,  and  the  wife's  conse- 
quent liabilities  are  to  be  determined:  Id.;  and  in  some  other  states  a  mndi 
stricter  rule  has  prevailed  than  that  expressed  in  the  principal  case:  Sea 
ThomoB  Y.  FolweU,  30  Id.  230,  and  note  233  et  seq.,  discussing  power  of  feme 
covert  over  her  separate  estate,  in  absence  of  statutory  regulation,  at  great 
length,  and  citing  the  principal  case;  see  also  LiUon  ▼.  Baldwin,  47  Id.  605, 
and  note  608;  Coehran  ▼.  O^Hem,  39  Id.  60,  and  cases  in  note  64;  also  note 
to  JIarru  v.  HarrU,  63  Id.  399. 

Sxpasats  Estate  ov  Marrtibd  Woman  is  chargeable  with  her  ccmtraeta 
only  where  there  is  proof  of  an  express  agreement  or  intention  to  create  such 
charge;  it  cannot  be  made  liable  by  implication:  Litton  ▼.  Baldwin,  47  Am. 
Dec.  606;  i)tdbwm  v.  Miller,  49  Id.  71,  note  73. 

Mabried  Wokan  cannot,  avtxb  Death  or  wbl  Husband,  be  compelled 
to  perfect  a  void  contract:  Boss  v.  Singleton,  12  Am.  Dec.  86,  and  note  90. 

EuuB  THAT  Wife  may  Bind  hek  Sefarate  Estate  in  Equitt  for  her 
debts  when  she  contracts  in  reference  to  it,  and  for  her  own  benefit,  is  well 
settled:  Blaehbum  ▼.  Davis,  29  Ark.  447;  Trieber  ▼.  Stober,  30  Id.  729; 
Henry  ▼.  Blackburn,  32  Id.  460,  citing  the  principal  case  to  this  point. 

The  prinoipal  case  is  cited  in  Henry  v.  Blackburn,  32  Ark.  460,  to  tiie 
point  that  where  an  authenticated  copy  of  the  deed  being  probably  of  record 
by  which  it  is  alleged  that  land  was  conveyed  to  the  husband  in  trust  for  the 
wUe,  was  not  made  an  exhibit  to  the  bill«  nor  was  it  averred  that  it  could  not 
he  produced,  but  was  referred  to  in  the  bill  in  general  terms,  and  no  attempt 
made  to  set  xmt  its  provisions,  in  such  case  it  might  be  necessary  for  the 
oonrt  to  be  better  informed  as  to  the  contents  of  the  deed  bef on  rendering  a 
decree. 

Ck)NTRACT8  OT  MARRIED  WoMEN  ARE  VoiD  AT  Law,  and  caunot  be  the 
subject  of  action;  and  an  action  brought  on  such  contract  is  not  the  ordinaiy 
case  of  mistaken  remedy,  where  an  equitable  cause  may  be  tried  at  law  by 
the  consent  of  parties,  either  express  or  implied:  TVieber  v.  Stober,  30  Ark. 
728,  citing  the  principal  case  to  this  point. 
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Moss  V.  Staxes. 

[17  Abta^iam,  827.] 

Party  Gbaboxd  nr  Irdiotment  with  DxnBNDART  wttb  Samb  OwrwmM, 
who  has  not  been  tried  and  acquitted  or  convicted,  ia  not »  oompetent 
witnees  for  the  defendant. 

JUDOKSNT  WILL  NOT  HE  RbVXBSED    BBCAUSB  VxBDIOT  KAT  ApPBAB  TO  Bl 

AGAINST  Weiobt  of  the  evidence. 
It  is  Pkesumption  or  Law  that  Facts  without  Pboov  or  Which  Veb- 
DicT  could  not  have  been  foand  were  proved  at  the  trial,  unlen  the  re<^ 
ord  ezpreaely  negatives  such  facte. 

Appeal  from  the  arcnit  court  of  Prairie  oounty.  The  opinioii 
states  the  facts. 

WiUiams  and  WiUiams^  for  the  appellant. 

Jordan,  attorney  general,  contra. 

Bj  Court,  Hanlt,  J.  The  appellant  was  indicted  in  the  cir- 
enit  court  of  Prairie  county,  at  the  February  term,  1855,  with 
Ctoorge  A.  Eagle,  William  Whorton,  and  Michael  N.  Whorton, 
imder  the  eighth  section  of  the  gaming  act,  see  Dig.,  p.  867,  for 
playing  at  and  betting  upon,  with  his  co-defendants,  a  *'  certain 
unlawful  game  of  cards,  commonly  called  seyen-up,"  within 
the  county  of  Prairie.  At  the  August  term,  1855,  the  defend- 
ant, appellant,  appeared  in  court,  interposed  his  plea  of  **  not 
guilty,"  and  was  tried  by  a  jury  and  convicted.  No  exoeptiona 
were  taken  at  the  trial  to  any  ruling  of  the  court. 

The  appellant  moved  for  a  new  trial,  setting  out  the  following 
causes,  to  wit:  ''1.  The  court  erred  in  refusing  to  permit  the 
defendant  Moss  to  introduce  the  said  George  A.  Eagle  as  a  wit- 
ness in  his  behalf,  the  said  Eagle  being  indicted  with  the  defend- 
ant, and  not  yet  put  upon  his  trial;  2.  The  verdict  of  the  jury 
is  contrary  to  the  law  and  evidence."  The  court  overruled  the 
motion  for  a  new  trial,  and  the  appellant  excepted,  setting  out 
in  his  bill  his  motion  for  a  new  trial  as  above,  and  the  following 
facts,  which  are  represented  as  having  been  deposed  to  at  the 
trial. 

George  Ewell,  a  witness  introduced  by  the  state,  testified  that 
some  time  within  twelve  months  previous  to  the  finding  of  the 
indictment  in  this  cause  he  was  at  the  grocery  of  Mansel  Stone, 
in  Prairie  county,  at  night,  and  saw  the  defendant,  appellant, 
and  the  other  defendants  named  in  the  indictment,  playing  a 
game  of  seven-up  at  cards.  One  dollar  was  staked.  Each  one 
of  the  defendants  bet  twenty-five  cents  on  the  game,  all  of 
them  playing  and  betting  at  the  same  time.    That  he,  witness^ 
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fhoughti  i?hen  lie  gave  evidenoe  before  the  grand  jury  in  this 
case,  that  George  A.  Eagle,  who  is  indicted  in  the  same  indict- 
ment with  the  appellant  Mobs,  was  in  said  game;  bnt  since  that 
time  he  had  condnded,  from  the  '*  talk  around/'  that  he  might 
be  mistaken,  but  supposed  he.  Eagle,  was  in  the  game,  as  stated 
before  the  grand  jury.  He  was,  howeyer,  not  certain  of  this^ 
but  gives  it  as  his  present  impression.  He  further  stated 
that  this  betting  was  done  in  Prairie  couniy.  Did  not  recol* 
lect  to  have  seen  Mansel  Stone  present  when  the  game  was 
going  on. 

The  bill  of  exceptions  states  that  the  appellee  **  closed  her  tes- 
timony in  chief"  when  the  aboye-named  witness  had  concluded 
his  evidence  as  above,  and  that  the  appellant  Moss  then  called 
Mansel  Btone  as  a  witness  in  his  behalf,  who  testified  that  on 
the  night  that  the  appellants  William  and  Michael  N.  Whorton, 
who  are  included  in  the  same  indictment,  were  at  his  grocery 
playing  cards,  when  the  witness  Ewell  was  there,  he  saw  the 
playing;  that  he  was  in  the  house  waiting  on  them,  and  saw  no 
money  on  the  table,  or  bet  by  any  of  the  parties;  that  he  had  no 
person  to  attend  to  his  house  on  that  night,  and  attended  to  the 
business  himself,  and  did  not  believe  thei*e  was  any  money  bet, 
but  there  might  have  been;  that,  at  the  time  and  on  the  night 
alluded  to,  George  A.  Eagle  was  not  in  the  game,  nor  was  he  in 
the  house  or  on  the  premises. 

The  bill  of  exceptions  further  states  that  the  appellant, "  after 
the  state  had  gotten  through  with  all  the  evidence  on  the  pari 
of  the  prosecution,"  offered  to  introduce  George  A.  Eagle,  one 
of  the  defendants  in  the  indictment  in  this  case,  as  a  witness  in 
his  behalf,  which  was  objected  to  by  the  attorney  for  the  appel- 
lee, and  the  objection  was  sustained  by  the  court,  and  the  said 
Eagle  excluded  as  a  witness  for  the  appellant.  To  which  ruling 
of  the  court,  the  bill  of  exceptions  states,  * '  the  appellant  excepted 
at  the  time,"  but  which  is  not  noted  or  mentioned  on  the  min- 
utes of  the  court,  as  shown  by  the  transcript  in  this  cause.  The 
bill  of  exceptions  omits  to  state  whether  it  contains  all  the  evi- 
dence introduced  at  the  trial. 

The  appellant,  on  his  motion  for  a  new  trial  being  overruled 
as  above,  and  his  exceptions  filed  and  made  a  part  of  the  record 
in  the  cause,  prayed  an  appeal  to  this  court,  which  was  granted* 
and  he  now  asks  to  reverse  the  judgment  of  the  court  below 
1.  Because  Eagle  was  not  allowed  to  testify  in  his  behalf  at  the 
trial;  2.  Because  the  court  would  not  grant  him  a  new  trial; 
averring  that  the  verdict  of  the  jury  is  contrary  to  law  and  evi« 
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dence.    We  will  proceed  to  dispose  of  these  assigiiments  of 
eiTor  in  the  order  in  which  they  are  respectiyelj  presented: 

1.  Was  E&gle  a  competent  witness  for  the  appellant,  tinder 
the  facts  and  circumstances  which  we  have  stated  ?  We  hold 
he  was  not;  for  it  appears  to  be  a  technical  rule  of  evidence,  and 
one  well  and  firmly  settled,  that  a  party  in  the  same  suit  or 
indictment  cannot  be  a  witness  for  his  co-defendant  until  he  has 
been  first  acquitted,  or  at  least  convicted,  and  it  seems  whether 
the  defendants  be  tried  jointly  or  separately  does  not  vary  or 
change  the  rule.  It  is  his  being  a  party  to  the  record  that  ren- 
ders him  incompetent,  and  the  practice  is,  when  nothing  ap- 
pears against  one  of  the  defendants,  for  the  court  to  direct  his 
immediate  acquittal,  so  that  the  other  defendants  may  use  him 
as  a  witness:  1  Hale  P.  C.  306;  Peake's  Ev.  100,  note;  Bex  v. 
Mawhey,  6  T.  E.  623;  People  v.  BiU,  10  Johns.  95.  It  follows, 
therefore,  that  the  court  below  did  not  err  in  excluding  Eagle 
as  a  witness  for  the  defendant,  he  being  charged  in  the  indict- 
ment with  appellant  with  the  same  offense,  and  had  not  been 
tried  and  acquitted,  or  convicted,  at  the  time  he  was  offered  as 
a  witness. 

Our  statutory  provision,  authorizing  a  severance  of  trial  in 
criminal  prosecutions,  where  two  or  more  are  included  in  the 
same  indictment,  and  the  ruling  of  this  court  in  the  case  of 
CdLico  V.  StaJte^  4  Ark.  430,  cited  and  relied  on  by  the  counsel 
for  the  appellant,  do  not  in  our  judgment  militate  against  the 
principles  above  stated.  The  reason  of  the  rule  of  evidence 
which  we  have  stated  remains  in  its  full  vigor,  notwithstanding 
the  act  and  adjudication  referred  to.  The  determination  of  this 
point  brings  us  to  the  consideration  and  solution  of  the  second 
and  remaining  one  presented  by  the  assignment  of  errors;  that 
is  to  say,  did  the  court  below  err  in  overruling  the  appellant's 
motion  for  a  new  trial  ? 

2.  Upon  this  point  there  can  be  no  doubt.  There  were  but 
two  witnesses  who  testified  at  the  trial,  Ewell  and  Stone.  The 
former  made  an  affirmative  statement  of  facts,  which  tended  to 
prove  quite  conclusively  that  the  appellant  was  guilty  as 
charged.  The  testimony  of  Stone  was  of  that  negative  character 
which  did  not  counterpoise  that  of  Ewell.  The  jury  were  the 
exclusive  judges  of  the  credit  due  to  the  witnesses,  from  the 
peculiar  circumstances  developed  by  them  when  upon  the  stand. 
They  had  a  perfect  right  to  discredit  the  statements  of  Stone 
and  found  their  verdict  upon  those  of  Ewell;  and  neither  the 
court  below  nor  this  court  could  ligitimately  disturb  their  ver- 
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diet.  To  do  so  would  be  to  violate  a  salatazy,  and  it  is  to  be 
hoped  a  permanent,  role  of  practice  both  in  dyil  and  criminal 
causes;  the  role  in  such  case  being  that  a  judgment  may  be 
reversed  upon  a  motion  for  a  new  trial  overruled,  where  there  is 
a  lack  of  evidence  of  some  material  matter  necessary  to  uphold 
the  verdict;  but  because  a  verdict  may  appear  to  be  against  evi- 
dence, this  court  will  not  assume  the  power  of  dictating  to  juries 
that  they  must  believe  evidence  against  their  own  convictions  of 
its  truth:  See  MUler  v.  Batiif,  14  Ark.  419;  Maim  v.  State,  13 
Id.  285;  Boghead  Glory  v.  State,  Id.  236;  Camenm  v.  State,  Id. 
712;  liayd  v.  Slate,  12  Id.  43  [54  Am.  Dec.  250]. 

But  independent  of  the  foregoing  considerations,  this  court 
would  be  compelled  to  sustain  the  verdict  of  the  jury  in  this 
cause  on  another  account.  The  transcript  fails  to  state  that 
the  evidence  embodied  in  the  bill  of  exceptions  was  all  the  evi- 
dence adduced  at  the  trial.  The  law  in  such  case  is  that  it  vnll 
be  presumed  that  facts,  without  proof  of  which  the  verdict  could 
not  have  been  found,  were  proved  at  the  trial  without  the  record 
expressly  negatives  such  facts:  See  Best  on  Presumptions, 
68;  Whart.  Crim.  L.  269;  Smith  v.  Berry,  1  Smed.  &  M.  321; 
Pender  v.  Felts,  2  Id.  535;  Briggs  v.  Clark,  7  How.  (Miss.)  457; 
Bobinson  v.  Francis,  Id.  458;  Jordan  v.  Adams,  7  Ark.  348;  Thy- 
lor  V.  Spears,  8  Id.  429  [44  Am.  Dec.  519];  EvereU  v.  Clements, 
9  Id.  478. 

In  view  of  the  whole  case,  we  hold,  therefore,  that  there  is  no 
error  in  the  judgment  in  the  Prairie  circuit  court  upon  the  entire 
transcript,  and  we  accordingly  affirm  the  judgment. 

Let  the  judgment  be  affirmed  with  costs. 

SooTT,  J.,  absent. 

Inoompxtenoy  ov  Co-defendant  as  Witness:  See  note  to  Boberts  v. 
State,  55  Am.  Dec.  103;  Whart.  Crim.  Ev.,  8th  ed.,  sec.  439. 

Vebdict  will  not  be  Set  aside  as  Being  against  Evidence,  unless  the 
oonrt  can  with  confidence  decide  that  it  is  unaathorized  by  the  testimony: 
Jacobs  ▼.  Bangor,  33  Am.  Dec.  652;  Perry  v.  Smith,  26  Id.  236;  Otdver  ▼. 
Avery,  22  Id.  686,  and  note  590;  Oerriah  v.  Nason,  39  Id.  589,  and  note  ool- 
lectiug  cases  592;  Peck  v.  Land,  46  Id.  368,  note  379. 

Vebdict  will  be  Set  aside  as  Contbart  to  Evidence,  when:  Shepherd 
V.  BurhhaJUer,  58  Am.  Dec.  523,  and  cases  in  note  528.  Parties  to  the  record 
are  not  competent  witnesses  for  their  co-defendant:  Collier  v.  Siate^  20  Ark. 
46;  Brovm  v.  State,  24  Id.  627;  McKenxie  ▼.  State,  Id.  638;  and  the  jadg- 
ment  of  the  court  below  will  not  be  reversed  on  the  ground  that  the  weight 
of  evidence  does  not  sapport  the  verdict:  Kent  v.  Cfray,  AdnCr,  26  Id.  14fl^ 
all  citing  the  principal  case  to  these  points. 
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BUBB  V.  SlOKLBS. 

To  Cbabox  CSbiditob  inrn  Loss  when  Patmxht  d  Madx  bt  Rxmit- 
TANGB  BT  LBTTXBy  the  debtor  mnst  prove  either  the  ejpre«  direction  of 
the  creditor  to  remit  in  that  mode,  or  a  usage  or  oonree  of  dealing  from 
which  the  authority  of  the  creditor  may  be  inferred. 

DiBBonoK  BY  Cbbditob  to  Remit  Monbt  without  Spboiftivg  Modb 
will  not  aathorize  the  debtor  to  select  the  mail  as  the  mediam  of  con- 
ireyanoe  to  the  creditor,  so  aa  to  impose  the  risk  of  the  remittance  upon  him. 

Pbbvious  Rkmittaiicb  bt  Lbttxb  dobs  nor  Authobizk  Debtob  to  adopt 
the  mode  pursued  in  that  instance  as  the  one  by  which  the  creditor 
dflsiree  future  remittances  to  be  made»  so  aa  to  impose  the  risk  of  leas  <» 
tran$Uu  on  him. 

Ohb  iNSTAnroB  OB  BsMiTTAiraB  BT  Mail  dobs  not  Establish  Usaob. 

Appbal  on  an  action  of  debt.    The  opinion  statee  the  oaae. 

IbirchUd,  for  the  appellants. 

W.  Byers,  for  the  appellees. 

By  Coart,  Hanlt,  J.  This  was  an  action  of  debt  com* 
menced  by  the  appellees  against  the  appellants  in  the  Independ-^ 
ence  circuit  court,  on  a  promissoiy  note  for  the  sum  of  fiver 
hundred  and  twenty-one  dollars  and  twelve  cents,  date  the 
eighteenth  of  Februaiy,  1854,  and  payable  six  months  from  date. 
The  appellants  appeared  to  the  action  and  filed  two  pleas  in  bar, 
t.  e. ,  nil  debit  and  payment,  to  which  issues  were  joined,  and  the 
cause  submitted  to  the  court,  by  consent  upon  those  issues.  At 
the  trial  the  following  evidence  and  propositions  of  law  were 
submitted  to  the  court,  to  wit,  the  appellees  read  as  evidence 
the  note  declared  on,  upon  the  back  of  which  were  indorsed  the 
following  credits: 

August  24th,  by  cash $100  00 

December  20th,  by  cash... 180  00 

$280  00 
"Which  was  all  the  evidence  introduced  or  offered  by  the  ap« 
peUees.    The  appellants  then  read  in  evidence  the  following  re- 
ceipt of  Beuben  Harpham,  who  is  admitted  to  have  been  post- 
master at  Batesville  at  its  date: 

'*  Messrs.  Burr  &  Co.  have  deposited  in  post-office,  Batesville, 
a  twenty-dollar  bank  bill  of  the  Bank  of  Missouri,  A,  No.  1,265; 
November,  1850;  x)ayable  at  Lexington.     H.  Shields,  cashier. 

J.  M.   Hughes,  .      Also  land-warrants  Nos.  54,584  and 

29,985,  issued  to  John  Smith,  private,  in  Captain  Phillips's  com- 
pany, Arkansas  volunteers,  Florida  war,  and  W.  Helm  Hunt, 
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priTate,  in  Oaptain  Kelly's  company,  Sonth  Oarolina  militia, 
'war  of  1812,  and  both  under  act  of  the  twenty-eightli  of  Sep- 
tember, 1850;  all  which  are  inclosed  in  letter  to  J.  B.  Sickles  & 
Co.,  St.  Louis,  Missouri,  which  is  to  be  mailed  thither  to  go  in 
mail  of  Saturday,  the  ninth  of  December,  1854. 

''  B.  Hahpham,  p.  VL 
**Batb8ville,  December  7,  1854." 

Which  said  receipt  was  taken  as  evidence  of  the  mailing  of 
the  letter,  inclosing  warrants  and  money,  as  therein  stated  bj 
the  appellants  and  directed  to  the  appellees. 

The  appellants  then  read  in  testimony  the  following  letter, 
Slaving  first  given  proof  of  the  same  having  been  written  by  or  on 
'l^ehalf  of  the  appellees: 

'*  GenUemen — We  are  just  in  receipt  of  your  favor  of  the 
seventh  instant,  covering  two  eighty-acre  land-warrants,  and  a 
twenty-dollar  bill.  We  sold  the  former  at  one  dollar  per  acre, 
and  placed  the  whole  amount  to  your  credit,  as  above  stated 
({alluding  to  the  statement  as  made  upon  the  note].  In  the 
levent  of  your  sending  us  any  more  land-warrants,  please  indorse 
them  on  the  margin,  etc.  Messrs.  Bitrb  &  Go. 

*'  Batesvillb,  Ark.,  December  20,  1854." 

And  the  appellants  then  read  in  evidence  the  following  receipt 
of  the  postmaster  at  Batesville,  which  was  agreed  to  be  taken  as 
3iis  receipt,  and  as  proof  of  deposit  and  mailing  of  the  letter 
^and  money  therein  mentioned: 

^'Burr  &  Co.  have  deposited  in  post-office  here  a  fifty- 
t^^oUar  bill  on  Bank  of  Missouri,  and  a  twenty-dollar  bill.  Union 
I>ank  of  Tennessee;  the  last  0,  184,  October  1,  1853;  the  other 
lebruaiy  16,  1853,  No.  15,  2,592,  B;  under  address  to  J.  B. 
Bickles  &  Co.,  St.  Louis,  Mo. 

^'Batesvillb,  January  19, 1855." 

knd  the  appellants  also  read  in  evidence  the  following  letter, 
hanng  proved  it,  as  the  former  letter  herein  copied  was: 

••  St.  Loots,  October  26, 1854. 
^  Messes.  Botib  &  Co.,  Batesville,  Ark. 

**  OenUemen — ^Yours  of  the  tenth  instant  is  at  hand,  and  con- 
Cunts  noted,  etc.     *    *    *    We  were  never  more  badly  in  want 
Df  money  than  at  present,  being  compelled  to  borrow  largely  to 
tneet  our  liabilities.     You  will  therefore,  if  it  is  at  all  possible, 
<lo  us  the  favor  to  remit  the  balance  of  your  note,  etc. 

"  J.  B.  Sickles  &  Co." 

And  the  appellants  then  introduced  James  H.  Patterson  as  a 


Jan.  1866.]  Bubb  v.  Sigxlbs.  439 

iritneB8»  who  testified  that  he  was  in  the  habit  of  doing  business 
with  and  had  xeoeiyed  letters  from  the  firm  of  J.  B.  Sickles  & 
Co.,  which  had  been  recognized  by  that  firm  as  genuine  letters^ 
and  that  he  belieyed  the  letters  pniporting  to  be  from  that  firm 
to  appellants,  shown  to  him,  under  dates  of  October  26  and 
December  10,  1854,  were  written  by  the  authority  and  sanc- 
tion of  that  house.  And  he  stated  further,  that  there  are  no 
means  of  remittance  between  Batesville  and  BL  Louis  that  are 
regular  but  by  the  mail  or  post;  that  there  is  no  market  at 
which  to  buy  exchange  on  Bt.  Louis  at  Batesville,  and  that  mer- 
chants and  others  frequently  send  money  for  orders  and  to  pay 
debts  by  the  mail  or  the  post,  and  that  he  was  in  the  habit  of 
so  doing  himself 9  though  he  always  supposed  remittances  to  be 
at  his  own  risk,  unless  made  upon  the  authoiiiy  of  the  persons 
to  whom  made.  And  this  was  all  the  testimony  offered  at  the 
trial. 

The  appellants  mored  the  court,  when  the  testimony  as  abore 
was  concluded,  to  declare  it  as  law,  and  applicable  to  this  case: 

1.  That  if  the  appellees^  by  letter  of  the  twenty-sixth  of  Octo- 
ber^  1854,  directed  the  appellants  to  remit  money  to  them,  and 
they  did  remit  to  them  seventy  dollars  by  maiL,  and  that  was 
the  usual  way  of  remitting  money,  then  in  such  case  the  appel- 
lants should  be  credited  with  the  amount  of  money  so  remitted. 

2.  That  if  the  fact  be  that  the  appellants  sent  to  the  appellees 
money  by  letter  of  December  7, 1854,  through  the  mail,  and  the 
appeUees  acknowledged  receipt  of  the  same  without  disavowing 
the  risk  of  the  mail,  that  was  an  implied  authority  to  the  appel- 
lants to  continue  the  remittance  of  money  to  the  appellees  by 
mail,  and  if  they  did  so  afterwards,  say  on  the  nineteenth  of 
January,  1855,  remit  to  the  appellees  seventy  dollars,  that  such 
remittance  was  a  payment  to  the  appellees  for  which  the  appel- 
lants should  have  credit  in  this  action. 

3.  That  if  the  appellants  sent  to  the  appellees  money  and  land- 
warrants  in  payment  of  the  note  sued  on,  by  letter  of  the  seventh 
of  December,  through  the  mail,  and  which  was  received  by  the 
appeUees  by  due  course  of  mail,  and  that  it  is  usual  for  money 
and  land-warrants  and  valuables  to  be  sent  and  received  by  mail> 
then  the  presumption  is  that  if  the  appellants  afterwards,  on  the 
jiineteenth  of  January,  1855,  sent  to  the  appellees  seventy  dol- 
lars by  mail,  such  money  reached  its  destination  by  coming  to 
the  hands  of  the  appellants,  and  must  be  taken  to  have  been  a 
payment  by  the  appellants  to  the  appellees,  unless  such  pre* 
sumption  be  rebutted  by  other  testimony. 
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And  ihe  court  xefaaed  to  siutain  eifh«r  or  all  of  said  proposi- 
tions as  the  law  and  as  applicable  to  this  case,  and  found  the  fact 
for  the  appellees  to  be  that  the  appellants  were  not  entitled  to 
credit  for  the  seventy  dollars  mentioned  in  the  receipt  of  the  post- 
master at  Batesville,  under  date  of  the  nineteenth  of  Januaiy, 
1855,  and  found  for  the  appellees  the  sum  due  on  the  note,  with- 
out deducting  therefrom  the  said  sum  of  seyeniy  dollars,  and 
proceeded  to  render  judgment  therefor,  to  which  finding  of  the 
court,  and  refusal  of  the  court  to  declare  the  three  foregoing 
propositions  to  be  the  law,  and  applicable  to  this  case,  the  appel- 
lants excepted.  From  this  judgment  the  appellants  appealed^ 
on  which  the  case  is  now  depending  in  this  court.  It  is  laid 
down  by  Mr.  Greenleaf ,  in  his  admirable  treatise  on  the  law  of 
evidence,  that  '*  when  payment  is  made  by  remittance  by  post  to 
the  creditor  it  must  be  shown  on  the  part  of  the  debtor  thai 
the  letter  was  properly  sealed  and  directed,  and  that  it  was  de- 
livered into  the  post-office,  and  not  to  a  private  carrier  or  poster. 
He  must  also  prove  either  the  express  direction  of  the  creditor 
to  remit  in  that  mode,  or  a  usage  or  course  of  dealing  from 
which  the  authority  of  the  creditor  may  be  inferred.  When 
these  circumstances  concur  and  a  loss  happens,  it  is  the  loss  of 
the  creditor:"  See  2  Greenl.  Ev.  497,  sec.  625,  citing,  in  note 
6,  WarwvGke  v.  Noakes,  1  Peake,  *67;  Hawkins  v.  RuU,  Id.  186; 
Walter  v.  ffaynea,  By.  &  M.  149;  Oh.  Cont.  750;  2  Stark.  Ev. 
823. 

We  will  examine  and  consider  the  propositions  submitted  by 
the  appellants  to  the  court,  at  the  trial  below,  with  reference  to 
the  facts  and  law  as  above  stated. 

By  reference  to  the  letter  of  the  appellees  under  date  the  twenty- 
sixth  of  October,  1854,  it  will  be  perceived  they  gave  to  the 
appellants  no  express  authoriiy  to  remit  the  balance  due  them 
on  the  note  in  any  particular  or  stated  mode.  The  direction  was 
general,  to  remit,  leaving  the  matter,  from  that  letter,  with  the 
appellants  to  select  a  mode  which  might  best  serve  their  con- 
venience, and  at  the  same  time  comport  with  their  interests. 
Upon  the  authoiity  of  this  letter  alone,  we  think  it  clear  that  the 
appellants  were  not  authorized  to  select  the  post  or  mail  as  the 
medium  or  agent  of  conveying  to  the  appellees  the  balance  due 
on  the  note  in  question,  so  as  to  impose  the  risk  of  the  remit- 
tance, which  seems  to  have  been  made,  of  seventy  dollars,  on  the 
seventeenth  of  January,  1855,  upon  them. 

The  fact  of  the  appellants  having  made  to  the  appellees  a  sim- 
ilar remittance  on  the  seventh  of  December,  1854.  which  was 
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aclcnowledged  by  them  on  the  twentieth  of  the  same  month,  does 
not,  in  our  judgment,  qualify  the  aathoritjof  the  appellants,  or 
tacitly  authorize  them  to  adopt  the  mode  pursued  in  that  instance 
as  the  mode  in  which  the  appellees  desire  future  remittanoes  to 
be  made  to  them  in  liquidation  and  payment  of  the  note  sued 
on,  and  thereby  take  upon  themselves  the  risk,  in  transiiu,  from 
Batesville  to  St.  Louis.  For  it  is  fair  that  the  appellees  should 
have  presumed,  inasmuch  as  the  appellants,  without  instruc- 
tions and  consequently  at  their  own  risk,  selected  the  post  to 
make  their  first  remittance,  that  in  case  they  should  choose  to 
pursue  that  same  course,  they  would  expect  to  do  so,  as  they 
had  done  at  first,  on  their  own  risk. 

There  is  no  evidence  of  any  usage  proved  to  have  prevailed 
between  the  parties  to  this  suit  prior  to  the  nineteenth  of  Janu- 
ary, 1855,  when  the  remittance  of  the  sevenly  dollars  was  made 
through  the  post.  The  single  isolated  instance  of  the  remit- 
tance made  on  the  seventh  of  December,  1854,  certainly  does 
not  establish  such  usage;  for  usage  is  defined  to  be  the  legal 
evidence  of  custom:  See  Broom's  Leg.  Max.  712.  And  custom, 
the  law  established  by  continued  usage:  See  Read  v.  Bann,  10 
Bam.  &  Cress.  440;  3.  C,  21  Eng.  Com.  L.  189,  per  Bayley,  J. 

There  was  no  evidence  that  it  was  the  course  of  trade  or 
dealing  between  persons  doing  business  in  St.  Louis  and  Bates- 
ville  that  remittances  made  by  the  latter  to  the  former  by  the 
post  are  made  at  the  risk  of  the  former.  Patterson,  the  only 
witness  who  testified  in  the  cause,  stated  that  it  was  customary 
on  his  part  to  give  orders  and  make  remittances  through  the 
mails;  but  not  a  word  was  said  as  to  the  course  of  dealing  in 
reference  to  the  risk  between  him  and  his  correspondents,  ex- 
cept that  he  said  he  always  supposed  when  he  made  such  remit- 
tances he  made  them  at  his  own  risk. 

In  view,  therefore,  of  the  law  and  facts  of  the  case,  we  must 
hold  that  the  finding  of  the  court  below  was  right,  and  its  rul- 
ing in  respect  to  the  three  propositions  submitted  by  the  appel- 
lants correct. 

The  judgment  of  the  court  below  is  therefore  affirmed,  with 
costs. 

SooTT,  J.,  absent. 


UsAOB  MUST  BB  Cbbtadt,  GiNxaikL,  FaaQUiNT,  and  80  anoient  as  to  be 
generally  known  in  order  to  control  tho  rights  of  parties  onder  a  oontract: 
Leaeh  v.  Perkins,  3o  Am.  Dec.  268,  and  note  271;  Deaha  v.  Holland,  46  LL 
261,  note  263;  KuowIm  ▼.  Dow,  55  Id.  163. 
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Ths  FBoraiiPAL  OAfli  D  oiTBD  in  Jwig  y,  StMsimgi  Bamk,  65  Wis.  368,  to 
the  pdnt  that  where  payment  ie  made  by  remittanoe  by  mail  the  riik  ia  on 
the  debtor,  in  the  abaenoe  of  an  ezpre«  direction  on  the  part  of  the  creditor 
to  remit  in  that  way,  or  wherer  there  ia  no  naage  or  oonrae  of  dealing  teni 
which  the  aothority  of  the  creditor  to  ao  remit  may  be  inferred. 


Bethbon  v.  Budd. 

[17  Anmunuh  MA.] 
BVLI   THAT   TeNAKT   SHALL  NOT    BB  ALLOWED   TO   DiBFDTB  TrLB    OV  HIB 

Landlord  does  not  reach  beyond  the  partloalar  title  nnder  which  the 
tenaot  enters  into  possedsion;  if  the  landlord  is  dirested  of  his  tiUe, 
either  by  his  own  act  or  by  operation  of  law,  the  tenant  may  so  prove 
to  protect  himself  in  a  suit  for  possession. 

Bulb  that  Pdbchaseb  Pendbnte  Lite  Holds  Pbopebtt  in  Tbobt  io& 
Pabtt  Who  Sctoobeds  in  Suit  does  not  apply  to  a  tenant  who  has  ac- 
qnired  an  independent  title  at  tax  sale,  as  the  tax  is  not  a  chaige  npon 
the  tenant,  but  a  lien  npon  the  land,  and  if  not  paid  by  the  person  in 
whose  name  it  is  assessed,  will  follow  the  land  into  the  handa  of  a  aubae- 
qnent  purchaser. 

No  Leoal  Obligation  Abises  out  ov  Kblation  or  Landlord  and  Ten- 
ant Comfbllino  Tenant  to  Pat  Taxes  imposed  upon  the  land  of  the 
landlord;  therefore  the  tenant  is  not  on  that  ground  estopped  from  set- 
ting up  title  in  opposition  to  the  landlord. 

Auditob's  Deed,  OoMPLTiNa  with  Requibekent9  or  Statute,  is  Admib- 
8IBLB  IN  EviDBNOE,  and  establishes  a  prima  fade  case  that  all  things 
required  by  law  to  make  a  valid  sale  were  done  by  the  collector  and 
auditor. 

Shebifi's  Deed  not  Fully  Reciting  Judgment,  but  Othebwise  Beou- 
LABLT  Executed,  Ib,  when  given  in  connection  with  the  judgment  and 
execution,  admissible  in  evidence  to  show  authority  in  the  sheriff  to  sell, 
and  makes  a  prima  fade  case  of  title  for  the  purchaser. 

Ejectment  brought  bj  Joseph  B.  Bettison  against  John  J. 
Budd  to  recover  possession  of  lots  1,  2,  3,  and  4,  in  frac- 
tional block  12,  in  Pope's  addition  to  the  ciiy  of  Little  Bock. 
Plea,  the  general  issue,  limitation  of  ten  years,  and  that  de* 
fendant  had  purchased  the  premises  at  tax  sale,  and  that  un- 
der his  purchase  was  in  possession  more  than  five  years  before 
suit  brought.  The  issues  were  submitted  to  a  jury,  and  Bettison 
proved  that  Budd  and  wife,  by  deed  duly  recorded,  containing 
''a  clause  of  general  warranty  of  title  and  seisin/'  conveyed 
the  above-mentioned  lots  to  him  on  June  23, 1840.  He  also 
proved  that  Budd  had  possession  of  all  the  lots  sued  for  at  the 
time,  and  before  suit  was  brought,  and  had  refused  to  surrender 
them  to  him  on  demand,  Budd  claiming  them  as  his  own  prop* 
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^rtj.  Bettiflon  also  gaye  in  eyidenoe  a  jadgment  rendered  in 
the  Pulaski  drouit  court  March  18,  1840,  in  favor  of  George  S. 
Lincoln  and  against  John  H.  Beed,  John  J.  Budd,  Eli  Colby, 
and  M.  J.  Steck;  also  an  execution  and  return  issued  thereon  to 
the  sheriff  of  Pulaski  county,  dated  December  15, 1840,  return- 
able March  2, 1841,  commanding  the  sheriff  to  levj  of  the  goods 
and  lands  of  Beed,  Budd,  and  Oolby  (Steck  having  died)  for  the 
sum  of  two  hundred  and  thirty-five  dollars  and  nineteen  and 
one  half  cents,  debt,  damages,  interest,  and  costs  of  suit,  re- 
cited in  the  execution  to  be  the  amount  recovered  by  the  judg- 
ment. The  sheriff's  return,  indorsed  on  the  execution,  was  as 
follows:  '*  Came  to  hand  nineteenth  of  December,  184-;  4  o'clock 
p.  M.  James  Lawson,  jun.,  sheriff.  Satisfied— debt  paid  plaint- 
iff, cost  paid  clerk.  James  Lawson,  jun.,  sheriff.  By  Geo.  A. 
Worthen,  deputy."  Bettison  also  gave  in  evidence  a  deed  ex- 
ecuted by  Lawson,  as  sheriff  of  Pulaski  couniy,  dated  March  6, 
1841,  acknowledged  and  recorded,  conveying  to  him  (Bettison) 
the  interest  of  Budd  in  the  before-mentioned  lots.  Budd  moved 
to  exclude  the  deed  from  the  jury,  upon  the  ground  that  the  ex- 
eution  wus  returned  satisfied — ^paid,  and  no  levy  or  sale  indorsed 
and  returned  thereon  by  the  sheriff;  and  as  Bettison  offered  no 
further  evidence  connecting  the  execution  and  deed,  the  motion 
was  sustained  by  the  court,  and  Bettison  excepted.  Budd 
offered  in  evidence  the  auditor's  deeds,  duly  acknowledged  and 
recorded,  conveying  to  him  (Budd)  the  before-mentioned  lots. 
Bettison  objected  to  the  introduction  of  the  deeds,  on  the 
ground  that  no  evidence  was  produced  to  show  that  the  statute 
had  been  complied  with  in  the  forfeiture  and  sale  of  the  lots,  so 
as  to  make  the  deeds  evidence  of  title;  and  that  the  deeds  were 
void  upon  their  face,  and  were,  without  proof  aliunde  of  their 
validity,  inadmissible;  and  further,  that  Budd,  under  his  deed 
of  general  warranty  to  Bettison,  was  estopped  from  denying  his 
(Bettison's)  title.  The  court  overruled  the  objection,  and  Betti- 
son excepted.  The  plaintiff  moved  the  following  instruction, 
which  the  court  refused,  and  plaintiff  excepted:  ''If  the  juiy 
believe  from  the  evidence  that  the  defendant  in  this  suit,  Budd, 
sold  and  conveyed  the  lots  in  controversy,  or  any  of  them,  by 
deed  of  general  warranty  to  said  Bettison,  and  that  he  (Budd) 
afterwards  acquired  another  title  to  said  lots,  or  any  of  them, 
such  after-acquired  title  in  law  inured  to  the  benefit  of  Bettison, 
and  in  this  suit  such  after-acquired  title  cannot  be  set  up  bj 
said  Budd  as  defense."  Defendant  moved  the  following  in- 
structions, which  the  court  gave:  "  1.  That  if  Bettison  neglected 
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to  pay  the  taxes  on  the  lots  in  controversy  after  he  bought 
them  from  Badd  and  wife,  in  Jane,  1840,  and  the  lots  were 
forfeited  to  the  state  on  account  of  such  non-payment  of  taxes, 
and  afterwards  offered  for  sale  for  taxes  by  the  auditor,  Budd 
had  the  same  right  to  purchase  them  that  any  other  citizen  had; 
unless  he  was  tenant  or  agent  of  Bettison,  such  purchase  would 
not  inure  to  the  benefit  of  Bettison.  2.  The  auditor's  deeds 
read  in  evidence  are  prima/aoie  evidence  of  title  in  Budd  to  the 
lots  in  controversy,  and  must  prevail  in  the  absence  of  proof  to 
show  them  to  be  void."  Plaintiff  excepted,  and  took  a  bill 
of  exceptions,  setting  out  the  &cts.  Verdict  for  defendant. 
Plaintiff,  without  moving  for  a  new  trial,  appealed. 

Ibwler,  for  the  appellant. 
Engliahy  for  the  appellee. 

By  Court,  Johnson,  Special  Judge.  There  being  no  motion 
for  a  new  trial,  no  questions  can  arise  except  such  as  relate  to 
the  admissibility  of  the  evidence  to  establish  the  issues  made  by 
the  pleadings.  The  deed  from  the  defendant  and  wife  to  the 
plaintiff,  and  those  introduced  by  the  defendant,  having  been 
executed  for  the  same  identical  property,  it  is  believed  to  be 
proper,  in  the  first  place,  to  determine  which  shall  prevail. 
This  deed  of  the  plaintiff  is  not  incorporated  in  the  bill  of  ex- 
ceptions, yet  inasmuch  as  it  is  there  alleged  to  have  been  duly 
executed  by  the  said  defendant  and  wife,  and  duly  acknowl- 
edged by  them  both,  and  reciting  that  thereby  they  conveyed 
to  the  said  plaintiff  the  lots  of  land  numbered  1,  2,  and  3, 
in  block  numbered  12  in  the  declaration  mentioned,  with  a 
clause  of  general  warranty  of  title  and  seisin,  and  that  it  bore 
date  of  the  twenty-third  of  June,  1840,  and  was  also  duly  regis- 
tered. If  these  facts  be  true,  and  that  they  are  we  are  bound 
to  believe,  as  they  are  matter  of  record,  and  in  no  respect  im- 
pugned, it  is  clear  that  at  the  date  of  said  deed  all  the  right 
and  title  of  the  defendant  to  the  lots  therein  described  passed 
to  and  vested  in  the  plaintiff.  The  point,  then,  to  be  setUed  is, 
whether  the  defendant  did  subsequently  acquire  title  to  the  said 
lots  of  land;  and  if  so,  whether  it  so  continued  in  him  down  to 
the  rendition  of  the  judgment  in  this  suit.  It  is  contended  by 
the  counsel  for  the  plaintiff  that  the  defendant,  being  in  posses- 
sion of  the  premises,  was  his  tenant,  and  that  as  such  he  was 
estopped  to  deny  his  title.  At  what  particular  period  of  time 
the  defendant  went  into  possession  of  the  lots  after  the  execu- 
tion of  the  deed  to  the  plaintiff  does  not  appear  in  the  proof. 
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True  it  is  that  he  was  so  possessed  before  and  at  the  time  of  the 
institation  of  this  suit;  and  this  may  be  strictly  trae,  and  yet 
he  may  not  have  been  in  at  any  time  during  which  the  taxes 
were  assessed,  and  for  the  non-payment  of  which  the  lots  were 
sold  by  the  auditor.  But  this  being  a  matter  of  doubt,  we  will 
suppose  that  the  jury  were  authorized  from  the  circumstances 
so  to  find,  and  that  they  actually  did  so  determine;  and  then 
inquire  whether  the  principle  so  contended  for  by  the  plaintiff's 
counsel  be  in  accordance  with  the  law  of  the  land.  It  is  a 
familiar  and  a  general  rule  that  a  tenant  shall  not  be  allowed  to 
dispute  the  title  of  his  landlord.  But  this,  though  true  as  a 
general  proposition,  is  not  understood  to  be  without  its  excep- 
tions. It  will  be  perceived  by  a  reference  to  the  authorities 
that  it  does  not  reach  beyond  the  particular  title  under  which 
the  tenant  enters  into  possession  of  the  premises,  and  that  if  the 
landlord  is  divested  of  his  title,  either  by  his  own  act  or  by  the 
operation  of  law,  that  the  tenant  may  make  it  appear,  and  pro- 
tect himself  in  a  suit  for  the  possession. 

In  the  case  of  Jackson  v.  Bawland,  6  Wend.  670,  the  court 
said:  *'  But  it  is  said  the  defendant,  being  a  tenant  of  the  lessor, 
is  not  permitted  to  avail  himself  of  this  outstanding  title.  A 
tenant  cannot  dispute  the  title  of  his  landlord  so  long  as  it  re- 
mains as  it  was  at  the  time  the  tenancy  commenced;  but  he^may 
show  the  title  under  which  he  entered  has  expired,  or  has  been 
extinguished.  The  plaintiff  places  his  right  to  recover  upon  a 
principle  that  recognizes  and  asserts  such  a  position.  The  con- 
tract by  which  the  relation  of  landlord  and  tenant  was  created 
in  this  case  was  not  made  between  the  lessor  and  the  defend- 
ant, but  between  Hay  and  the  defendant,  and  the  lessor  claims 
to  have  acquired  Hay's  right  to  the  premises,  and  to  have  suc- 
ceeded to  his  character  as  landlord.  If  he  has  become  landlord, 
surely  the  defendant,  in  case  Hay  should  seek  to  eject  him, 
might  set  up  an  outstanding  title  in  the  lessor.  No  well  founded 
objection  is  perceived  to  the  defendant's  setting  up  a  title  ac- 
quired under  a  judgment,  since  he  became  tenant,  overreaching 
the  title  of  his  landlord.  But  it  is  also  insisted  that  the  defend- 
ant being  the  tenant  of  the  plaintiff,  he  was  bound  in  virtue  of 
such  his  relation  to  see  that  the  taxes  assessed  upon  the  prem- 
ises were  paid,  and  that  in  case  he  has  acquired  a  title  under  a 
deed  from  the  auditor,  such  title  will  inure  to  the  benefit  of  the 
plaintiff.  The  cases  referred  to  in  support  of  this  proposition 
we  do  not  think  analogous  to  the  one  imder  consideration,  and 
oonsequently  cannot  be  relied  upon.    The  case  referred  to  of 
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WkiJting  ▼.  Betbt^  12  Ark.  421,  is  not  conceiyed  to  be  in  point, 
although  the  judge  who  deliyered  that  opinion  quoted  with  ap- 
probation from  Bwrd  v.  Bamaay,  9  Serg.  &  B.  112-115,  and 
Siokely  t.  Boner ^  10  Id.  254-267,  and  without  comment  seemed 
to  incorporate  it  in  the  opinion  as  a  part  of  the  law  of  this  state. 
The  facts  of  the  case,  then,  before  the  oourt,  we  think,  did  not 
warrant  it  in  laying  the  law  down  so  broadly  as  it  would  seem 
to  have  been  done.  Beebe  purchased  pendente  lUe,  and  was  in 
possession  as  tenant  under  the  contested  titles  at  issue  in  the 
suit,  and  to  which  he  had  by  the  amended  bill  been  made  a 
party.  It  is  said  that  the  principle  there  recognized  in  regard 
to  his  position,  as  purchaser  pendente  lite,  denied  to  him  all  aid 
from  adverse  claims  for  the  purpose  of  strengthening  their  title 
or  his  (Beebe's)  through  them;  or  if  placed  upon  the  ground 
of  an  independent  title,  and  properly  established  and  presented, 
the  purchase  was  for  a  charge  upon  the  land  if  unoccupied,  or 
upon  the  tenant  if  occupied;  that  Beebe  entered  under  the 
claims  then  in  litigation,  and  held  subject  to  the  final  disposi- 
tion of  those  cases;  and  that  in  that  position  his  purchase  was 
necessarily  in  trust  and  inured  to  the  benefit  of  the  cestui  que 
tru8t,  when  the  suit  should  determine  who  he  really  was.  The 
doctrine  there  laid  down  is  doubtless  sound  when  applied  to  a 
purchaser  pendente  lite^  as  he  may  be  said  to  hold  in  trust  for 
the  party  who  may  eventually  succeed  in  the  suit;  but  surely 
it  cannot  be  so  when  applied  to  a  clear  and  independent  title, 
as  the  tax  is  not  a  charge  upon  the  tenant,  but  a  fixed  lien  upon 
the  land,  and  if  not  paid  by  the  person  in  whose  name  it  is 
assessed,  will  follow  land  into  the  hands  of  any  person  who 
may  subsequently  become  the  proprietor  thereof.  It  will  be 
perceived  by  reference  to  the  cases  of  Burd  v.  Ramsay  and 
Siokely  v.  Boner ^  supra  ^  that  the  court  predicate  their  decision 
expressly  upon  the  ground  that  the  taxes  assessed  upon  oc- 
cupied or  rented  land  are  not  a  charge  upon  the  land  itself,  but 
that  it  is  a  charge  upon  the  party  in  possession,  whether  he  be 
the  owner  or  the  tenant.  Under  their  act  of  1804,  tenants  in 
possession  are  made  liable  just  as  if  they  were  the  owners  of 
the  land,  with  an  optional  right  of  recovery  against  their  land- 
lord, or  of  defalcation  out  of  the  rent.  Before  the  passage  of 
said  act,  the  laws  were  founded  on  a  supposition,  for  the  most 
part  true,  that  the  owners  of  improved  lands  resided  on  them, 
and  in  that  case  the  taxes  could  be  obtained  by  the  use  of  due 
diligence  from  their  persons  or  property.  This  is  the  doctrine 
laid  down  in  the  case  of  Burd  v.  Ramsay^  supra.    The  case  of 
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Siohely  y.  Boner ^  ^pra,  is  of  like  import.  It  is  there  said,  and  that 
with  direct  reference  to  the  statute  of  that  state,  that  the  assess- 
ment may  be  either  in  the  name  of  the  owner  or  the  tenant;  and 
that  where  the  tax  is  assessed  in  the  name  of  the  owner,  the 
tenant  is  made  liable  to  pay  it,  and  his  liability  is  in  addition  to 
that  of  the  owner,  as  it  existed  preyiously  to  the  act  of  1804, 
BO  that  the  collector  may  proceed  against  either  or  both  till  the 
amoont  due  is  collected. 

The  case  of  Burr  ▼.  McEwen,  1  Baldw.  162,  also  is  made  to  torn 
upon  the  local  law  of  Pennsylvania;  and  that  case  is  not  par- 
allel to  this,  and  the  defendants  did  not  hold  and  possess  the 
land  merely  as  tenants,  but  on  the  contrary,  they  held  as  of 
their  own  prox>erty,  under  a  regular  conyeyance,  but  as  it  turned 
out  in  the  proof,  they  really  held  as  trustees  under  a  resulting 
trust.  If  they  held  under  a  conveyance  from  the  true  owners, 
though  in  truth  under  a  resulting  trust,  there  can  be  no  good 
reason  why  they  should  not  have  been  compellable  to  pay  the 
taxes  assessed  upon  the  land,  or,  to  say  the  least  of  it,  if,  under 
thi)  circumstances,  they  had  suffered  the  trust  property  to  be 
sold  for  non-payment  of  taxes,  they  could  not  have  been  per- 
mitted to  purchase  of  the  auditor,  so  as  to  divest  the  title  of  the 
cestui  que  trust,  as  that  would  have  been  to  permit  them  to  take 
advantage  of  their  own  wrong.  The  case  of  Douglas  v.  Danger- 
field,  10  Ohio,  156,  is  also  inapplicable  to  the  facts  of  this  case. 
In  that  case  the  land  was  purchased  by  an  agent  of  the  owner 
for  his  use.  It  is  clear  that  the  agent's  title  inured  to  the  use 
of  his  principal,  as  all  acts  done  by  the  agent  within  the  scope 
of  his  authority  are,  in  contemplation  of  law,  done  by  the  prin- 
cipal himself.  The  law  of  this  state  confers  no  authority  upon 
the  tax  collector  to  make  the  tax  out  of  the  tenant,  but  on  the 
contrary,  it  fixes  the  tax  as  a  charge  and  lien  upon  the  land 
itself,  and  that,  too,  without  regard  to  the  fact  of  its  being  oc- 
cupied or  unoccupied.  Chapter  139  of  the  Digest,  sections  89 
and  90,  provides  that  "all  taxes  upon  lands  and  town  lots, 
whether  for  state  or  county  puxposes,  and  all  penalties  and  in- 
terest charged  for  the  non-payment  of  taxes,  shall  be  levied 
upon  the  lands  charged  therewith,  until  payment  or  forfeiture, 
notwithstanding  any  change  of  title  by  deed,  judgment,  or 
otherwise;  and  that  each  collector,  on  the  failure  of  any  resi- 
dent of  his  county  to  pay  the  amount  of  taxes  with  which  ho 
may  be  charged  on  the  tax-book,  and  if  sufficient  personal  prop- 
erty belonging  to  such  delinquent,  liable  to  be  taken,  whereon 
to  levy  and  make  distress  for  the  payment  of  such  taxes  cannot 
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be  found,  shaD  le^y  on  and  Bell  the  lands  or  town  lots  on  which 
such  taxes  may  be  charged,  in  the  same  manner  as  lands  may 
be  levied  on  and  sold  by  virtue  of  any  execution  issued  out  of 
the  circuit  court." 

It  is  clear  that  under  our  statute  all  taxes  assessed  upon 
lands,  whether  occupied  or  not,  are  a  charge  upon  such  lands 
into  whosesoever  hands  the  same  may  pass,  until  such  taxes  are 
paid  or  such  lands  forfeited  for  non-payment.     True  it  is  that 
the  owner,  if  he  be  a  resident  of  the  county  where  such  lands 
are  situated,  may  release  his  lands  by  producing  to  the  col- 
lector a  sufficiency  of  personal  property  to  satisfy  the  same. 
We  therefore  conclude  that  the  defendant  in  this  case  was  under 
no  legal  obligation  to  pay  the  taxes  assessed  upon  the  land  of 
the  plaintiff,  and  that  no  such  obligation  necessarily  grows  out 
of  the  relation  of  landlord  and  tenant,  and  that  consequently 
he  is  not,  upon  that  ground,  estopped  to  set  up  title  in  opposi- 
tion to  the  plaintiff.     Having  already  laid  down  the  law  to  be 
that  the  defendant,  upon  the  hypothesis  that  he  held  as  the 
tenant  of  the  plaintiff,  is  not  estopped,  only  as  to  the  title 
under  which  he  entered,  the  question  now  to  be  decided  is, 
whether  such  title  has  expired  or  been  extinguished.     This  will 
depend  upon  the  sufficiency  or  insufficiency  of  the  auditor's 
deed  for  the  same  lots  of  land,  and  upon  which  the  defendant 
relies  for  his  title.     The  plaintiff  objected  to  the  introduction 
of  the  auditor's  deeds,  upon  the  ground  that  they  were  not  com- 
petent evidence  of  title  per  se,  and  that  no  proof  aliunde  had  been 
offered  to  show  a  compliance  with  the  statute,  either  in  the  for- 
feiture or  the  sales  of  the  lots  in  controversy.     The  statute  pro- 
vides that ''  the  auditor  shall  execute  under  his  hand  and  the 
seal  of  his  office,  and  deliver  to  each  person  purchasing  lands 
or  lots  at  such  sale,  a  deed  of  conveyance,  in  which  he  shall 
describe  the  lands  or  lots  sold,  and  shall  convey  to  the  pur- 
chaser all  the  right,  title,  interest,  and  estate  of  the  former 
owner  in  and  to  such  lands  or  lots,  and  also  all  the  right, 
title,  interest,  and  claim  of  the  state  thereto;"  and  further, 
that  *'  the  deed  so  made  shall  vest  in  the  grantee,  his  heirs  or 
assigns,  a  good  and  valid  title  both  in  law  and  equity,  and  shall 
be  received  in  all  courts  of  this  state  as  evidence  of  a  good  and 
valid  title  in  such  grantee,  his  heirs  or  assigns,  and  shall  be 
evidence  that  all  things  required  by  law  to  be  done  to  make  a 
good  and  valid  title  were  done  by  the  collector  and  the  auditor." 
The  deeds  exhibited  in  this  case  contain  all  the  requisites  pre- 
scribed by  the  statute,  and  are  duly  executed  and  acknowledged 
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and  reoozded.  This  being  fhe  case,  fhej  make  at  leasi  a  prima 
facie  case  that  all  things  requized  by  the  law  to  be  done  to  make 
«  good  and  Talid  sale  were  done  by  the  collector  and  auditor: 
See  Steadman  r.  Planienf  Bank,  7  Ark.  427. 

Under  this  Tiew  of  the  statute,  it  is  dear  that  the  title  which 
the  plaintiff  acquired  under  the  deed  of  the  defendant  and  wife 
was  extinguished  bj  the  operation  of  the  law  when  the  lots  be- 
came forfeited  to  the  state,  and  that  the  instant  his  title  became 
so  extinguished  the  defendant  was  at  liberty  to  purchase  the 
property.  The  oonrty  then,  ruled  correctly  in  admitting  the  au- 
ditor's deed  in  evidence.  This  settles  the  controTersy  so  far  as 
relates  to  the  title  acquired  by  the  plaintiff  under  the  deed  from 
the  defendant  and  wife.  The  only  remaining  point  to  be  dii^ 
posed  of  relates  to  the  admissibility  of  the  sheriff's  deed  offered 
by  the  plaintiff.  The  sheriff's  deed  offered  by  the  plaintiff  seems 
to  haye  been  regularly  executed,  acknowledged,  and  recorded; 
and  in  case  it  was  not  subject  to  some  legal  objection  based  upon 
other  grounds,  it  necessarily  made  a  prima  facie  case  of  title, 
and  as  such  ought  to  haye  been  received.  The  statute  requires 
that  the  deed  shall  recite  the  names  of  the  parties  to  the  execu- 
tion, the  date  when  issued,  the  date  of  the  judgment,  order,  or 
decree,  and  other  particulars  recited  in  the  execution;  also  » 
description  of  the  time,  place,  and  manner  of  sale;  and  further 
declares  that  such  recitals  shall  be  received  in  evidence  of  the 
facts  therein  contained:  See  Dig.,  c.  67,  sec.  60.  The  obvioua 
intention  of  this  statute  was  to  save  the  purchaser  from  the  ne- 
cessity of  exhibiting  the  judgment  and  execution  upon  the  trial, 
in  cases  where  his  rights  under  such  judgment  and  execution 
might  be  called  in  question;  and  also  to  serve  as  a  matter  of 
convenience,  as  well  to  the  sheriff  as  to  the  purchaser,  as  it 
would  point  the  former  to  his  authority  to  sell,  if  he  was  called 
on  to  answer,  and  would  facilitate  the  latter  in  deriving  his  tiUe. 
The  recitals  of  the  deed  in  this  case  fall  short  of  the  statute,  yet 
it  was  competent  evidence  in  connection  with  the  judgment  and 
execution,  since  it  recited  sufficient  to  show  authority  in  tho 
sbenir  to  sell. 

The  supreme  court  of  Ohio,  in  the  case  of  Lessee  qf  Perkins  v» 
Dibble,  10  Ohio,  437  [36  Am.  Dec.  97],  Wflcox,  J.,  said:  **  The 
law  regulating  judgments  and  executions  requires  that  the  deed 
of  conveyance  to  be  made  by  the  sheriff  or  other  officer  shall 
recite  the  execution,  or  the  substance  thereof,  and  the  names  of 
the  parties,  the  kind  of  action,  the  amount,  and  date  of  the  term 
of  the  rendition  of  each  judgment,  by  virtue  whereof  said  lands 
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and  tenements  were  sold/'  etc.  *'  The  deed  in  the  present  case 
recites  the  execution  and  the  names  of  the  parties  as  therein 
stated,  but  in  referring  to  the  judgment  does  not  again  recite  their 
names;  neither  does  it  state  the  amount  of  the  judgment,  except 
as  it  appears  upon  the  execution.  It  recites  sufficient  to  show 
that  the  officer  had  authority  to  sell;  and  this  we  hold  to  be  all 
that  is  necessary,  although  in  eyexy  instance  it  would  be  well 
for  a  sheriff  or  other  officer  to  follow  literally  the  provisions  of 
the  statute.  So  far  as  the  statute  makes  provision  for  any 
recitals  beyond  what  is  necessary  to  show  an  authority  to  sell^ 
we  consider  it  as  directory  merely;  and  it  was  so  decided  in  the 
case  of  Armstrong  v.  McCcy^  8  Id.  126  [31  Am.  Deo.  435].  Such 
being  the  opinion  of  the  court,  the  objection  to  the  sheriff's 
deed  is  overruled,  and  this  deed,  in  connection  with  the  previous 
evidence,  makes  a  prima  facie  case  for  the  plaintiff."  See  also 
Humphry  v.  J^eeson,  1  G.  Greene,  199  [48  Am.  Dec.  370],  and 
the  cases  there  cited.  The  defendant  objected  to  the  deed  as 
evidence,  upon  the  ground  that  the  levy  and  sale  recited  in  said 
deed  were  not  indorsed  by  the  sheriff  upon  the  execution;  which 
objection  the  court  sustained  and  excluded  the  deed.  It  was 
not  essential  that  the  levy  and  sale  should  have  been  thus  in- 
dorsed, since  the  deed  itself  recited  both  of  these  facts,  and 
those  recitals  are  prima  fads  true.  This  sale  was  made  by 
operation  of  law,  and  by  a  public  officer  intrusted  with  the 
execution  of  the  law,  duly  appointed  and  sworn  for  that  purpose. 
The  same  degree  of  faith  and  credit  is  due  to  his  deed  under 
hand  and  seal  as  could  or  ought  to  be  given  to  any  return  on 
the  back  of  the  execution,  if  it  had  been  produced,  for  the  one 
act  is  as  much  the  act  of  the  sheriff,  and  as  much  within  the  line 
of  his  official  duiy ,  as  the  other;  and  they  are  equally  entitled  to 
credit  in  the  eye  of  the  law:  See  Hopkins  v.  De  Oraffenreid^  2 
Bay,  445.  True  it  is  that  the  sheriff,  in  his  return  upon  the 
execution  in  this  case,  neither  certifies  a  levy  nor  a  sale,  yet 
there  is  nothing  in  the  return  that  necessarily  repudiates  the 
idea,  or  excludes  the  conclusion  that  such  levy  and  sale  may  have 
been  made.  The  deed  having  recited  and  certified  both  facts  to 
exist,  and  there  being  nothing  in  the  return  necessarily  impeach- 
ing the  truth  of  such  recitals,  we  think  the  recitals  in  the  deed 
are  eyidence  prima  facie  of  their  truth.  The  question,  then,  to 
be  decided  is,  whether  the  plaintiff  had  laid  the  neoessaty 
foundation  for  the  introduction  of  the  sheriff's  deed.  The  deed, 
if  introduced  at  all,  was  to  show  the  last  link  and  final  com- 
pletion of  the  title  acquired  under  the  sheriff's  sale,  not  only 
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for  lots  Nos.  1  and  2,  but  also  for  lot  No.  4,  embraced  in  ihia 
suit,  and  not  embraced  in  Budd's  deed  from  the  auditor;  and  in 
order  to  have  that  effect,  it  was  neoessazy,  before  it  could  be 
introduced,  that  it  should  have  appeared  to  harmonize  and 
correspond  in  eyezy  essential  particular  with  the  judgment  and 
execution  upon  which  it  was  supposed  to  be  predicated.  Because, 
if  it  yaried  in  any  material  respect  from  either,  it  necessarily 
could  not  be  regarded  as  the  legitimate  ofiTspring'  of  that  par- 
ticular proceeding,  and  if  so,  the  court  was  correct  in  ruling 
it  out. 

We  will  now  inquire  how  this  matter  really  stands.  True  it 
is  that  the  judgment  is  not  incoiporated  in  the  bill  of  excep- 
tions, yet  it  is  there  stated  that  the  plaintiff  read  in  eyidence  a 
judgment  from  the  record  of  said  (circuit)  court  rendered  on 
the  thirtieth  day  of  March,  a.  d.  1840,  in  fayor  of  George  S. 
Lincoln  against  John  H.  Beed,  Jphn  J.  Budd,  Eli  Colby,  and 
M.  J.  Steck,  and  that  an  execution  issued  thereon,  and  the 
indorsements  on  the  said  execution,  which  execution  and  in* 
dorsements  are  in  the  words  and  figures  following,  to  wit, 
etc.  ^hen  follows  the  execution,  in  which  the  judgment  ia 
recited.  This  is  not  a  yezy  technical  method  of  exhibiting  thei 
judgment,  yet,  as  it  is  first  stated  that  it  was  read  and  that  azk 
execution  issued  upon  it,  which  is  shown,  and  in  which  it  is  re- 
cited, it  is  belieyed  to  be  sufficient  to  let  in  the  deed  in  case  thai 
no  other  legal  obstacle  shall  haye  interyened.  The  judgment  aa 
recited  in  the  execution  and  the  deed  are  in  perfect  harmony, 
so  far  as  the  names  of  the  parties  are  concerned,  but  differ  in  some 
slight  particulars  in  respect  to  the  amounts  constituting  the 
sum  for  which  the  judgment  was  rendered.  All  that  is  required 
to  identify  the  judgment  and  execution  as  those  upon  which  the 
deed  in  such  case  is  founded  is  a  general  outline  indicating  that 
identity.  It  would  be  exceedingly  hazardous  to  reject  a  sheriff's 
deed  as  eyidence  of  title  merely  from  slight  discrepancies,  as  it 
might  be  difficult  to  find  one  corresponding  in  eyeiy  miniUia 
with  the  proceedings  which  preceded  it.  We  think  tiiat  suffi- 
cient was  made  to  appear  to  identify  the  deed  with  the  judg- 
ment and  execution,  and  that  therefore  it  should  not  haye  been 
for  that  cause  rejected.  It  is  not  for  this  court  to  say,  in  the 
present  attitude  of  the  case,  what  weight  the  deed,  or  any  other 
part  of  the  eyidence  offered,  should  haye  receiyed  at  the  hands 
of  the  jury,  as  no  steps  were  taken  in  the  court  below  to  bring 
that  question  before  us.  The  only  question  presented  is  whether 
the  deed  was  admissible  as  being  pertinent  to  the  issue  made  by 
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the  pleadingSy  and  upon  this  subject  we  entertain  no  doubt. 
The  court  therefore  erred  in  excluding  it  from  the  jury,  and  for 
this  error  the  judgment  ought  to  be  and  is  rerersed,  and  is  re- 
manded to  be  proceeded  in  according  to  law,  and  not  inoon- 
eistent  with  this  opinion. 

EsausHy  0.  J.9  did  not  sit  in  this  ease. 

Tenant  mat  Sbv  up  Title,  Aoquibsd  undbb  Judgmiht  after  ha  be- 
came tenaiit,  ovemaohing  the  title  of  his  landlord:  Jack$on  v,  ^owUmd,  22 
Am.  Dec.  657,  and  note  6^;  and  the  nile  that  tenant  cannot  deny  landlord*! 
title  is  anbject  to  exceptions,  and  an  exception  exists  where  the  tenant  has 
iparehased  the  land  on  an  exeontion  sale  against  the  landlord:  Camieif  t. 
^Stat^field,  60  Id.  219,  and  note  222;  MvmU  ▼.  Boberts,  58  Id.  419,  and  note 
•^21,  collecting  prior  cases  in  this  series:  MaHin  v.  Martin,  61  Id.  364. 

Tazeb  Oohstitutb  Lzkk  upon  Estate:  WiHiainu  v.  HQion^  58  Am.  Dec* 
729. 

LxABiLTTT  OF  TENANT  TO  Pat  Tazes  on  his  landlord's  land:  See  note  to 
'Blake  Y.  Hoioe^  15  Am.  Dec.  690. 

Pabtt  Claiming  Title  under  Collector's  Sale  for  Taxes  must  show 
'•'affirmatively  a  compliance  with  every  substantial  reqnirement  of  the  law,  and 
^  tax  collector's  deed  is  not  even  prima  faci/t  evidence  in  favor  of  the  pnr- 
Ishaser's  title,  bnt  must  be  sustained  by  extraneous  facts:  Lyon  v.  HwrI,  46 
Am.  Dec.  216;  Broyen  v.  Wright,  42  Id.  481,  and  note  484,  collecting  prior 
cases;  D^teman  v.  Parrish,  47  Id.  455,  note  465;  Alexander  v.  Walter,  50  Id. 
688. 

Bboitaia  in  Sheriff's  Deed:  See  Perkma  v.  JHbUe,  96  Am.  Dec.  97,  and 
•ote  102;  Jordan  v.  Bradehaw,  ante,  p.  419;  Oioe»  v.  Barkadale,  47  Id.  348,  and 
note;  Tanner  v.  Sirne,  59  Id.  320,  and  cases  in  note  326;  Hardin  v.  Cheek  64 
Id.  600,  note  602. 

Tenant  is  Estopped  from  Denting  Title  under  which  he  enters: 
BMeney  v.  Ferguaon,  20  Ark.  560,  citing  the  principal  case  to  this  point. 

The  principal  oasb  is  cited  in  Ferguson  t.  Btter,  21  Ark.  163,  to  the  point 
that  tenant  in  possession  at  time  of  sale  is  not  estopped  from  purchasing 
premises  of  landlord  sold  for  taxes;  and  it  is  again  cited  in  Kennedy  v.  Clayton, 
29  Id.  275,  to  the  point  that  where  the  deed  fails  to  recite  the  judgment  it 
may  be  aided  by  producing  the  judgment;  and  again  in  Clark  v.  Sawyer,  48 
Oal.  140,  that  when  title  is  to  be  established  through  a  sheriff's  deed  the 
judgment  and  execution  should  be  introduced  in  evidence  with  the  deed,  bat 
where  the  statute  makes  the  recitals  evidence  of  the  facts  recited,  and  the 
«eoitali  are  full,  it  disnenses  with  the  necessity  of  introducing  the  judi^maat 
•nd  exeontion. 


State  v.  Ghapin. 

[17  Abxanbab,  661.] 
dBOim  GOUBT  OF  OOUNTT  WHERE    GrIME   IS  COMICITTSDy  BATINa  JVBIB* 

DianoN  OF  Offense,  has  jurisdiction  of  the  person  of  the  par^  oomaut- 
ting  it,  whether  his  appearance  was  voluntary  or  by  legal  coeroicn,  witli* 
4Nit  regard  to  his  citizenship. 
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Iv  Cbub  is  Imkbdiatb  Bssuit  ov  Pabtt's  Act,  Hb  is  Answbrablx  lom 

It  is  the  coarta  of  the  state  where  it  is  committed,  though  aotaally  ahsent 

from  the  state  at  the  time  he  does  the  act. 
Pabtt  Absent  prom  Statb  Commtitino  Cbixb  thxbb  bt  Means  or  In- 

NOCBNT  Agent  is  r^arded  as  being  persowdly  present,  and  can  be  held 

responsible  for  the  offense. 
AcxnssABT  BsroRE  Fact,  Who  is  Resident  or  Avothbb  State  at  Tub 

Crime  is  Ookmitted,  is  answerable  in  the  ooorts  of  the  state  of  which  h& 

is  aresidentt  while  the  principal  is  indictable  in  the  ooorts  of  the  stata 

where  the  crime  is  committed. 

Appeal  in  error.    The  opinion  states  the  case. 
Jordan^  attorney  general,  for  the  state. 
Fowler  and  SSUtoeU,  for  the  defendant. 

By  Court,  Ehglibh,  C.  J.  This  was  an  indictment  for  anon 
determined  in  the  Phillips  circuit  court. 

Adams  Chapin,  with  John  N.  Cummings,  William  H.  Hol- 
land, and  others,  was  charged  with  the  burning  of  the  steamboat 
Martha  Washington,  on  the  Mississippi  river,  in  the  county  of 
Phillips,  on  the  fourteenth  of  January,  1852.  In  some  of  the 
counts  in  the  indictment  Chapin  was  charged  as  principal,  and 
in  others,  as  accessary  before  the  fact. 

He  filed  the  following  plea  to  the  indictment:  ''And  the 
said  Adams  Chapin,  etc.,  saith  that  the  court  here  ought 
not  to  take  cognizance  of  the  arson  and  felony  in  the  said 
indictment  aboye  specified,  because  protesting  that  he  is  not 
guilty  of  the  same;  nevertheless  the  said  Adams  Chapin  saith 
that  at  the  said  several  times  when  the  said  supposed  offenses 
set  forth  in  the  several  counts  of  the  said  indictment  were  as 
therein  alleged  committed,  he  was  not,  nor  was  he  at  any  time 
prior  thereto,  in  the  said  state  of  Arkansas,  or  in  the  said  couniy 
of  Phillips,  but  was  then,  aud  for  a  long  time  before  and  after 
said  time,  a  citizen  of  the  state  of  Ohio,  one  of  the  sovereign 
states  of  the  United  States  of  America,  where  he  was  actually 
present  at  the  said  time,  etc.,  and  this  he  is  ready  to  verify; 
wherefore  he  prays  judgment,''  etc. 

To  this  plea  the  state  replied  as  follows:  Predudi  non,  etc.» 
"  because  she  says  that  although  the  said  Adams  Chapin  is  and 
was  a  citizen  of  the  state  of  Ohio,  etc.,  at  the  time,  and  as  stated 
in  said  plea,  and  although  at  the  time  of  and  during  the  com- 
mission of  the  offense  alleged  and  charged  in  said  indictment^ 
was  personally  present  in  the  state  of  Ohio,  and  had  been  before 
that  time,  and  afterwards,  in  said  state,  and  not  in  the  county 
of  Phillips,  and  state  of  Arkansas,  in  person,  as  he  hath  above 


454  State  v,  Chafin.  [Arkansas^ 

iheieof  alleged,  but  fhe  said  plaintiff  in  fact  says  that  the  said 
Adams  Ohapin  did,  while  in  the  said  state  of  Ohio,  conspire  to 
and  with  diyers  other  persons,  amongst  whom  was  one  John  N. 
Gummings,  and  William  H.  Holland,  to  procure,  and  did  then 
and  there  advise  and  cotmsel,  the  burning  of  the  said  steamboat 
Martha  Washington,  in  the  said  county  of  Phillips,  as  charged  in 
said  indictment,  and  the  plaintiff  ayers  that  in  pursuance  of  said 
conspiracy,  aid,  counsel,  advice,  and  encouragement  so  given 
by  the  said  Adams  Chapin,  to  and  with  divers  other  persons, 
and  amongst  whom  were  the  said  John  N.  Cummings  and  Will- 
iam H.  Holland,  the  said  John  N.  Cummings  and  the  said 
William  H.  Holland  did,  on  the  fourteenth  day  of  January, 
1852,  in  the  county  of  Phillips,  in  the  state  of  Arkansas,  bum 
said  steamboat  Martha  Washington,  and  the  said  defendant 
therefore  was,  while  in  the  said  state  of  Ohio,  accessary  before 
the  fact  to  the  burning  of  said  steamboat,  in  the  county  of  Phil- 
lips, in  the  state  of  Arkansas  aforesaid,  and  did  advise  and  coun- 
sel and  encourage  the  same  in  manner  and  form  as  charged  in 
said  indictment,  and  was  in  construction  and  contemplation  of 
law  present  at  the  commission  of  said  offense,  to  wit,  at  the 
county  of  Phillips  aforesaid;  and  the  said  state  of  Arkansas 
further  says  that  the  said  Adams  Chapin,  after  the  commission 
of  said  offense  as  charged  in  said  bill  of  indictment,  came  within, 
and  now  is  within,  the  said  couniy  of  Phillips,  and  within  the 
jurisdiction  of  this  court;  without  this,  that  said  defendant  is 
not  guilty  as  charged  in  said  bill  of  indictment,  in  construction 
and  contemplation  of  law,  and  was  not  in  the  said  county  of 
Phillips,  and  state  of  Arkansas,  at  the  commission  of  said  offense, 
as  he  hath  above  thereof  alleged;  and  this  the  said  state  of 
Arkansas  is  ready  to  verify;  wherefore  she  prays  judgment," 
etc. 

To  this  replication  the  defendant  rejoined  as  follows:  *'  That 
the  court  here  ought  not  to  take  cognizance  of  the  arson  and 
felony  afor/)said  by  reason  of  anything  contained  in  the  replica- 
tion of  the  said  state  of  Arkansas  to  the  plea  of  said  defendant, 
etc.,  because  protesting,  as  heretofore,  that  he  is  not  guilty  of 
the  same,  or  the  said  supposed  conspiracy  charged  in  said  replica- 
tion, or  the  felonious  burning  of  the  sa^  steamboat  Martha 
Washington  by  the  said  John  N.  Cummings  and  WUliam  H. 
Holland,  as  charged  in  and  by  said  replication,  at  the  time  and 
place  aforesaid;  nevertheless,  the  said  Adams  Chapin  saith,  al- 
though he,  the  said  defendant,  did  come  into  the  said  state  of 
Arkansas  after  the  commission  of  the  said  supposed  conspiracy 
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And  the  arson  of  the  said  steamboat  by  the  said  John  N.  Oom- 
rnings  and  William  H.  Holland  as  aforesaid,  and  is  now  present 
^viihin  said  state  of  Arkansas,  yet  he  in  fact  saith  that  he  did 
not  so  come  into  said  state  voluntarily  and  of  his  own  accord; 
but  that  long  after  said  supposed  offenses  be,  the  said  defend- 
ant was  forcibly  brought  within  the  limits  thereof,  by  and 
under  the  power  and  authority  of  a  warrant  issued  by  the  gov- 
ernor of  the  state  of  Ohio,  based  and  predicated  upon  a  requisition 
made  upon  him  by  the  governor  of  the  state  of  Arkansas,  under 
the  law  in  such  cases  made  and  provided;  and  that  he  is  now 
here  and  within  said  state  of  Arkansas,  not  voluntarily,  but 
under  said  original  arrest,  and  forcible  as  pertains  to  this  state, 
in  consequence  of  a  recognizance  entered  into  by  him  in  thia 
court,  at  the  last  term  thereof,  for  his  appearance  at  this  term, 
as  appears  by  said  record  now  remaining  in  this  court;  and  thia 
the  said  defendant  is  ready  to  verify,  wherefore,"  etc. 

The  state  demurred  to  the  rejoinder,  in  short  by  consent,  the 
«ourt  overruled  the  demurrer,  and  the  state  resting,  final  judg- 
ment was  rendered  discharging  the  defendant.  The  state 
brought  error. 

The  only  matter  set  up  in  the  rejoinder  in  avoidance  of  the 
matter  of  the  replication  is,  that  the  defendant  did  not  come  into 
this  state  voluntarily,  but  was  brought  here  upon  a  requisition  of 
the  governor  forcibly  and  against  his  will.  This,  though^  respon- 
sive to  one  allegation  of  the  replication,  is  no  answer  to  what  we 
deem  its  substantial  and  essential  matter.  If  the  defendant  com- 
mitted an  offense  against  our  laws  in  Phillips  county,  the  circuit 
^K>urtof  that  couniy  had  jurisdiction  of  the  offense,  and  when  he 
was  brought  into  court  it  had  jurisdiction  of  his  person,  whether 
his  appearance  was  voluntary  or  by  legal  coercion,  and  without 
regard  to  his  citizenship:  Adams  v.  People,  1  N.  Y.  179;  People 
V.  McLeod,  25  Wend.  573, 674  [37  Am.  Dec.  328];  Ex  parte  Smith, 
3  McLean,  134, 135. 

When  a  citizen  in  another  state  commits  a  high  crime  in  this, 
if  the  jurisdiction  of  our  courts  over  his  person  depended  upon 
his  voluntary  appearance  before  the  tribunal,  or  within  our  terri- 
torial limits,  the  criminal  in  most  instances  would  doubtless  go 
unpunished. 

But  the  demurrer  reaches  back  to  the  replication,  and  we  must 
determine  whether  it  is  a  sufficient  answer  to  the  plea  or  not. 
The  plea  is,  that  at  the  time  the  arson  was  committed  the  de- 
fendant was  a  citizen  of  and  present  in  the  state  of  Ohio,  and 
was  not  in  Phillips  county,  Arkansas,  where  the  crime  was  per- 
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peizaiecL  The  zeplieation,  coBfessiiig  ihig,  attempts  to  sToid  it 
by  alleging  tbat  the  defendant  was  an  aocessazy  before  the  fact, 
in  Ohio,  to  a  felony  committed  by  his  co-oonspixatoz8,  and  the 
principals  in  the  crime,  in  Arkansas. 

By  our  bill  of  rights,  sec.  11,  the  accused  is  entitled  to  a 
"  trial  by*  an  impartial  jiuy  of  the  coonfy  or  district  in  which 
the  crime  shall  have  been  committed.''  And  by  the  constitation 
of  the  United  States,  amend,  art  6:  '*  In  all  criminal  prosecu- 
tions the  accused  shall  enjoy  the  right  to  a  speedy  and  public 
trial,  by  an  impartial  jury  of  the  state  and  district  wherein  the 
crime  shall  haye  been  committed,  which  district  shall  haye  been 
preyionsly  ascertained  by  law."  The  laws  of  Arkansas  haye  no 
extraterritorial  operation.  Each  state  possesses  the  exdosiye 
power  to  proyide  for  the  punishment  of  crimes  committed  within 
its  limits,  except  so  far  as  this  power  may  haye  been  surrendered 
to  the  goyemment  of  the  United  States  by  the  federal  constitu- 
tion. In  this  case  the  Martha  Washington  was  burned  in  Arkan- 
sas; our  laws  were  yiolated,  and  our  courts  haye  jurisdiction  to 
try  and  punish  all  persons  who  were  actually  or  constmctiyely 
present,  participating  in  the  crime. 

It  is  not  necessary  in  all  cases  that  a  man  should  be  actually 
present  in  this  state  to  make  him  amenable  to  our  laws  for  a 
crime  committed  here.  If  the  crime  is  the  immediate  result  of 
his  act,  he  may  be  made  to  answer  for  it  in  our  courts,  though 
actually  absent  from  the  state  at  the  time  he  does  the  act,  because 
he  is  constructiyely  present,  or  present  in  contemplation  of  law. 
For  example,  if  a  man  standing  beyond  our  boundary  line,  in 
Texas,  were,  by  firing  a  gun,  or  propelling  any  other  implement 
of  death,  to  kill  a  person  in  Arkansas,  he  would  be  guilty  of 
murder  here,  and  answerable  to  our  laws,  because  the  crime  is 
regarded  as  being  committed  where  the  shot,  or  other  implement 
prox>elled,  takes  efiTect:  1  Ch.  Crim.  L.  191;  United  States  t.  Davis, 
2  Sumn.  482;  People  y.  Adams,  8  Denio,  207  [45  Am.  Dec.  468]; 
People  y.  Bathbun,  21  Wend.  509. 

Again:  if  a  person  absent  from  this  state  commits  a  crime 
here  through  or  by  means  of  an  innocent  instrument  or  agent, 
it  seems  that  the  law  would  regard  him  as  personally  present, 
and  hold  him  responsible  for  the  offense.  As,  for  example, 
if  the  defendant  had  fired  the  Iklartha  Washington  through 
the  agency  of  an  idiot:  Fost.  Crown  L.  349;  1  Oh.  Orim.  L. 
191;  Whart.  Crim.  L.  115;  or  where  one  utters  forged  notes 
through  an  innocent  agent:  People  y.  Eathbun,  supra;  or  obtains 
money  by  false  pretenses   through  such  agency:    People  y. 
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AdamSf  mipra;  or  sends  poison  to  another  through  a  letter 
intending  to  poison  him,  and  succeeds:  Begina  t.  Oarreti,  22 
Eng.  L.  &  Eq.  607;  People  t.  BcUhbun^  supra. 

Again:  it  seems  that  in  misdemeanors,  where  there  are  no 
accessaries,  but  all  are  regarded  as  principals  who  in  any  manner 
participate  in  the  commission  of  the  crime,  if  a  person  in  one 
state  procure  the  commission  of  a  crime  of  that  grade  in  another 
state,  through  eyen  a  guilty  agent,  the  procurer  is  regarded  as  a 
principal  in  the  offense,  and  as  being  present,  in  contemplation 
of  law,  where  it  is  committed,  and  answerable  there  for  the  crime: 
Commonwealth  t.  CHUesple,  7  Serg.  k  B.  478  [10  Am.  Dec.  475]; 
People  y.  Adams,  3  Denio,  207  [45  Am.  Dec.  468];  Barkhamsted 
y.  Parsons,  3  Conn.  1;  Bex  y.  Johvson,  6  East,  583. 

But  the  offense  under  consideration  was  a  felony,  and  Cum- 
mings  and  others  who  burned  the  boat  in  Arkansas,  in  pursuance 
of  a  conspiracy  entered  into  with  the  defendant  Chapin  in  Ohio, 
were,  according  to  the  allegations  of  the  implication,  guilty 
agents,  and  the  principals  in  the  crime,  while  Chapin  was  an 
accessary  before  the  fact  in  Ohio. 

Such  being  the  case  made  by  the  replication,  Chapin  was 
guilty  of  a  crime  in  Ohio,  and  answerable  there,  while  Cum- 
mings  and  others,  the  principals  in  the  arson,  were  indictable 
in  Arkansas.  We  haye  been  able  to  find  no  authority  to  sustain 
the  jurisdiction  of  the  Phillips  circuit  court  as  to  defendant 
Chapin,  upon  the  allegations  of  the  replication:  1  Ch.  Crim. 
L.  191;  Ex  parte  Smith,  8  McLean,  121;  State  y.  Knight,  Tayl. 
65;  S.  C,  2  Hayw.  (N.  C.)  109;  People  y.  Adams,  3  Denio,  207 
[45  Am.  Dec.  468];  People  y.  Baihbun,  21  Wend.  509;  Ark.  Dig. 
c.  52,  sec.  110. 

The  judgment  of  the  court  below  is  affirmed. 

JinasDionov,  how  Acqdikid  —  EvrEcr  on  County  DiyisiOKs — (hm 
KoN-BBSiosNTS:  See  notes  to  BartUt  v.  Knight,  2  Am.  Deo.  45;  Flint  River 
Steamboat  Co,  v.  Potter,  48  Id.  273;  Phelps  v.  Brewer,  67  Id.  02;  Myers  v. 
Myers,  58  Id.  693. 

Cbxmje  is  Dekmxb  to  bb  Committed  and  Punishable  within  Statb^ 
when  a  person,  though  situate  in  another  state,  and  there  originating  and 
ooococting  the  crime,  oonsnmmates  it  within  the  state  by  innocent  agents  here 
employed,  and  acting  under  his  authority  and  personal  presence.  Where  a 
erime  is  committed  is  not  essential  to  make  one  a  principal-  in  its  commis- 
sion: People  ▼.  Adalns,  45  Am.  Dec.  468,  and  note  473;  note  to  Myers  v. 
Myers,  58  Idi  602,  citing  the  principal  case;  StcUe  v.  Moore,  59  Id.  354.  And 
as  to  who  are  accessaries,  and  where  they  may  be  ponished,  see  note  to  State 
y.  ffUdreth,  51  Id.  873  et  seq. ;  State  r.  Moore,  supra, 

Offbnsbs  can  be  Punished  only  bt  SoyERSioNTT  against  Whiob 
Thkt  ABE  Committed:  Trombley  ▼.  Humphrey,  23  Mich.  480^  citing  the 
priscipal  case  to  this  point 
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Hempstead  v.  Johnston. 

[18  ABXAiraAt,  laS.] 

Ham  DxxD  Signed  bt  Grantor  and  Trustee,  if  Valid  in  Othkb 
BiBPEOXS,  Vests  Title  to  the  property  in  the  trustee  for  the  benefit  of 
all  the  eutida  que  tnul,  without  the  signaturea  of  creditors  who  are  ben 
eficiaries. 

Assent  or  BsNEFiciARr  will  be  Presitmed  only  where  Provisions  of 
Deed  are  Beneficial  to  his  interest;  and  when  otherwise,  aflSnnative 
acts  must  be  shown  establishing  assent. 

Ihsolyenot  and  Unfitness  of  Party  to  Bboome  Trvsteb  must  be  Pot 
in  Issue  by  Plbadinos,  and  proved,  in  order  to  make  them  objeotioiis 
to  the  validity  of  a  trust  deed. 

Debtor  in  Failing  Circumstances  may  Prefer  One  Creditor  to  another, 
by  assignment  of  hk  estate  in  trust,  made  in  good  faith,  when  no  legal 
prohibition  exists. 

BcLB  that  Possession  by  Vendor  Subsequent  to  Sale  is  Prima  Facie 
Evidence  of  Fraud  does  not  apply  to  mortgages  and  deeds  of  trust 
where  the  grantor,  by  the  terms  of  the  deed,  is  permitted  to  retain  pos- 
session of  the  property  until  default  of  payment. 

Fraud  will  not  be  Inferred  unless  Deed  Postpones  Payment  for 
Unreasonable  Length  of  Time  after  maturity  of  debts  secured  by  it» 
and  provides  that  the  grantor  shall  retain  possession  of  the  property  un- 
til default  of  payment  with  a  fraudulcoit  intent  to  cover  up  the  property 
for  the  use  of  the  grantor. 

Judgment  Creditor  may,  if  there  is  Excess  of  Property  RMBRAOEn 
in  Trust  Deed  above  what  is  necessary  to  secure  the  payment  of  the 
trust  debts,  file  a  bill  to  subject  such  excess  to  the  payment  of  his  debt. 

Party  Claiming  under  Deed  Attacked  for  Fraud  makes  a  prima/aeie 
case  by  producing  the  securities  recited  in  the  deed,  and  puts  the  onus 
probandi  on  the  attacking  party. 

Eklationship  between  Parties  is  not  of  Itself  Evidence  of  Fraud. 

Parties  Remaining  in  Possession  of  Residence  after  Trust  Sale,  being 
matter  occurring  subsequent  to  the  execution  of  the  trust  deed,  cannot 
affect  its  validity. 

Deposition  Containing  Both  Incompetent  and  Competent  Matter  is 
admissible  in  evidence  as  to  the  competent  matter. 

Witness  is  Competent  Who  Swears  that  He  has  No  Interest  in  the 
result  of  the  suit. 

Note  is  Competent  Evidence  when  Signature  of  Payor  is  Admitted 
to  be  genuine,  and  makes  a  prima  fade  case  of  its  validity,  and  the  bur- 
den of  proving  that  it  is  fictitious  is  on  the  party  seeking  to  contro- 
vert it. 

Party  Averring  by  Way  of  Avoidance  that  Deed  of  Trust  is  Made 
TO  Hinder,  delay,  and  defraud  creditors  of  the  grantor,  the  ontw  pro- 
bcmdi  is  upon  the  party  so  averring. 

Fraud  must  be  Established  by  Proofs;  it  will  not  be  presumed. 

Deed  of  Trust,  or  Other  Conveyance  whose  Effect  is  to  Hinder  and 
Delay  Payment  of  Claims  of  creditors  of  the  gremtor,  is  not  void  un- 
less contrived  for  that  purpose,  and  the  grantee  or  bene6ciary  must  b# 
party  privy  to  the  fraudulent  design 
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AnsAL  in  equity.    The  opinion  states  the  esse. 
Hempstead,  tar  the  appellant. 
Mixrr,  for  the  appellees. 

By  Court,  Enolxsh,  C.  J.  This  was  a  bill  filed  on  the  ohan- 
ceij  side  of  the  Union  circuit  conrt  on  the  seyenth  of  October, 
1852,  by  James  H.  Johnston,  of  Union  county;  Martha  A. 
Langster,  late  Sheppard,  and  her  husband,  William  Langster, 
of  Haywood  county,  Tennessee;  B.  Bichards,  Bobert  W. 
Adams,  and  John  M.  Lee,  late  partners  under  the  style  of  B. 
W.  Adams  &  Co.;  and  Bobert  W.  McCalpin,  of  New  Orleans — 
against  Samuel  H.  Hempstead  and  others. 

The  allegations  of  the  bill  are  in  substance  as  follows: 

That  on  the  twenty-fifth  of  March,  1847,  William  D.  Lee 
executed  a  promissory  note  to  Archer  Phillips,  guardian  of  J. 
C.  Marlej,  for  one  thousand  six  hundred  and  fifty-eight  dollars 
and  thirty-nine  cents,  due  one  day  after  its  date. 

On  the  same  day  he  executed  another  note  to  said  Phillips, 
as  guardian  of  M.  H.  Marley,  for  one  thousand  two  hundred 
and  eighty  dollars  and  thirty-two  cents,  due  one  day  after  date. 

That  the  complainant  Martha  A.  Langster,  who  was  then 
Martha  A.  Sheppard  and  a  fane  sole,  signed  both  of  said  notes 
a^  the  security  of  Lee. 

On  the  eighth  of  April,  1852,  and  before  that  time,  Lee  was,  and 
still  is,  indebted  to  complainant  B.  Bichards,  by  note  and 
account,  in  the  sum  of  two  hundred  and  eighty  dollars. 

On  and  before  the  same  day  he  was  indebted  to  complainants 
B.  W.  Adams  &  Co.  in  the  sum  of  one  hundred  and  forty  dol- 
lars by  open  account. 

And  to  complainant  McCalpin,  by  open  account,  in  the  sum 
of  one  hundred  and  twenty  dollars. 

On  the  eighth  of  April,  1852,  the  said  seyeral  debts  remaining 
wholly  unpaid,  and  the  liability  of  complainant  Martha  A. 
Langster  and  her  husband,  as  the  security  of  Lee,  still  subsist- 
ing, except  as  to  the  sum  of  about  eight  hundred  dollars  pre- 
viously paid  by  her  and  her  husband  on  the  said  notes  signed 
by  her  as  the  security  of  Lee,  and  Lee,  being  then  liable  to  re- 
fund that  sum  to  them,  and  being  desirous  to  secure  the  pay- 
ment thereof,  and  to  indemnify  them  against  liability  or  loss 
for  or  on  account  of  the  said  Martha  A.  having  become  his 
security  on  said  notes,  as  also  to  secure  the  payment  of  the 
said  several  sums  due  as  aforesaid  to  complainants  B.  Bichards, 
.B.  W.  Adams  &  Co.,  and  Bobert  W.  McCalpin.  made,  executed. 
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and  deliTered  his  certain  deed  of  trust,  by  which  he,  the 
Lee,  in  consideration  of  the  existence  of  the  said  several  debts, 
and  of  the  liability  of  said  Martha  A.  and  her  husband  as  se- 
curity for  him  as  aforesaid,  and  of  his  desire  to  indemnify  them 
as  aforesaid,  and  for  the  further  consideration  of  one  dollar 
paid  to  him  by  complainant  James  H.  Johnston,  granted,  bar- 
gained, sold,  and  conveyed  to  said  Johnston,  his  heirs  and 
assigns,  etc.,  a  negro  man  slave  named  Hany,  about  twenty- 
eight  years  of  age,  two  tracts  of  land  situated  in  Union  county, 
containing  about  fifty  acres,  and  two  blocks  of  ground  in  the 
town  of  M  Dorado,  which  are  described,  etc. 

In  trust,  nevertheless,  and  upon  the  express  agreement  by  the 
terms  of  the  deed,  that  Johnston,  the  trustee,  should  permit 
Lee  to  retain  possession  of  the  slave  Harry,  and  the  real  estate 
conveyed  by  the  deed,  until  the  first  of  Januaiy,  1853;  and  upon 
the  further  trust,  that  if  said  debt  or  either  of  them,  or  any 
part  thereof  should  then  remain  unpaid,  the  trustee  upon  receiv- 
ing notice  in  writing  from  any  one  of  the  creditors  aforesaid  to 
close  the  trust,  should  forthwith  advertise  the  trust  properly  for 
sale  to  the  highest  bidder,  for  cash,  at  the  court-house  door  in 
the  town  of  El  Dorado,  by  giving  twenty  days'  previous  notice 
of  such  sale,  by  written  advertisements  posted  up  at  three  pub- 
lic places  in  the  county  of  Union,  etc. ;  and  should  appropriate 
the  proceeds  of  the  sale  to  the  payment  of  the  several  trust 
debts;  and  if  not  sufficient  to  pay  them  all,  to  distribute  the  pro- 
ceeds pro  rata  among  the  creditors;  but  if  any  balance  should 
remain  in  the  hands  of  the  trustee  after  discharging  all  the  trust 
debts,  he  should  pay  over  such  balance  according  to  the  order 
and  direction  of  said  William  D.  Lee. 

That  the  deed,  on  the  day  of  its  execution,  was  duly  acknowl- 
edged by  Lee,  the  grantor,  and  Johnston,  the  trustee,  and  on 
the  tenth  of  April,  1852,  filed  for  registration  in  the  recorder's 
office  of  Union  county,  where  the  trust  property  was  situated, 
and  duly  recorded,  etc. 

A  copy  of  the  deed  is  exhibited,  and  its  provisions  are  substan- 
tially as  stated  the  bill. 

It  is  further  alleged  in  the  bill  that  on  the  ninth  of  August, 
1852,  the  marshal  for  the  eastern  district  of  Arkansas,  by  virtue 
of  8kfi.fa.  issued  from  the  circuit  court  of  the  United  States  for 
said  district,  in  favor  of  Bemheimer,  Eusteen  &  Co.,  against 
said  William  D.  Lee  and  Minton  Utley,  levied  on  the  slave 
Hany  as  the  property  of  Lee,  and  advertised  him  to  be  sold  at 
the  court-house  door,  in  El  Dorado,  on  the  twentieth  of  Sep* 
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tember,  1862.  That  Lee  gave  a  delirexy  bond,  and  zetained 
poasesaioii  of  the  slave  until  the  day  of  sale,  when  he  delivered 
him  to  the  marshal,  who,  under  instructionfl  from  Samuel  H. 
Hempstead,  attorney  for  the  plaintiffs  in  the  execution,  sold 
the  slave,  and  Qoillin  purchased  him  for  Hempstead  at  two 
hundred  dollars,  and  took  possession  of  him.  That  Hany  was 
worth  about  one  thousand  five  hundred  dollars. 

That  Hempstead  caused  the  slave  to  be  purchased  for  himself 
with  a  full  knowledge  of  the  existence  of  the  deed  of  trust,  and 
of  the  rights  of  complainants  thereunder,  hoping  to  be  able 
to  defeat  the  deed,  etc. 

That  since  the  execution  of  the  deed,  the  d^bt  of  McOalpin 
had  been  paid;  the  debt  due  to  B.  W.  Adams  &  Oo.  had  all 
been  paid  but  about  sixly-two  dollars;  and  twenty-five  dollars 
had  been  paid  on  the  note  to  the  guardian  of  J.  0.  Marley,  and 
seventy-five  dollars  on  the  note  to  the  guardian  of  M.  H.  Marley; 
and  that  with  the  exception  of  these  payments,  all  the  debts  and 
liabilities  recited  in  the  deed  of  trust  remained  unpaid. 

That  Johnston,  the  trustee,  attended  the  marshal's  sale,  pub- 
licly forbid  the  sale  of  the  slave,  exhibiting  the  deed  of  trust, 
and  giving  notice  of  the  rights  of  complainants  under  it,  etc. 

That  Hempstead  would  remove  the  slave  beyond  the  juris- 
diction of  the  court,  so  that  he  could  not  be  had  when  required 
for  the  purposes  of  the  trust,  unless  restrained,  etc. 

Hempstead  and  Lee  were  made  defendants,  and  the  bill  prayed 
that  Hempstead,  etc.,  might  be  enjoined  from  removing  the 
slave,  etc.,  that  an  account  be  taken  of  the  trust  debts,  etc., 
and  that  the  trust  property  be  sold  under  a  decree  of  the  court 
to  satisfy  the  same,  and  for  general  relief. 

Hempstead  answered  the  bill  substantially  as  follows: 

That  on  the  twelfth  of  April,  1852,  Bemheimer,  Eusteen  & 
Co.,  of  Pennsylvania,  recovered  a  judgment  against  William  D. 
Lee  and  Minton  XJtley,  of  Union  county,  Arkansas,  in  the  cir- 
cuit court  of  the  United  States  for  the  eastern  district  of  Arkan- 
sas, for  six  hundred  and  ninety-six  dollars  and  thirty-nine  cents 
damages,  and  thirty-one  dollars  and  seveniy-eight  cents  costs. 
The  judgment  was  for  balance  due  on  a  note  executed  by  Lee 
and  Utley  to  the  plaintiffs,  tenth  of  May,  1849,  for  one  thousand 
two  hundred  and  eighty-one  dollars  and  thirty  cents,  due  at 
twelve  months,  and  upon  which  they  paid  seven  hundred  dollars 
on  the  first  of  May,  1861. 

On  the  nineteenth  of  A{«il,  1862,  an  execution  issued  upon 
the  judgment,  which  was  levied  by  the  marshal  on  the  slave 
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Hany,  as  the  property  of  Lee,  on  the  ninth  of  Angast,  and  the 
slave  was  sold  on  the  twentieth  of  September  following,  and 
purohased  for  respondent,  by  his  agent  Qoillin,  at  two  hundred 
dollars.  On  the  eleventh  of  October,  1852,  the  marshal  executed 
to  respondent  a  bill  of  sale  for  Harry. 

Bespondent  could  not  answer  as  to  the  actual  value  of  the 
slave;  thought  it  probable  he  was  worth  more  than  respondent 
gave  for  him;  but  he  purohased  him  at  a  public  sale,  fairly  con- 
ducted, at  which  evexy  one  so  disposed  had  an  opportunily  to 
bid;  and  if  the  slave  did  not  bring  his  full  value,  it  was  owing 
to  the  conduct  of  complainants  or  their  agents  in  casting  a 
cloud  on  the  tiile  by  setting  up,  as  respondent  was  informed 
and  believed,  a  false  and  fraudulent  claim  thereto,  under  the 
trust  deed,  of  which  wrong  they  could  take  no  advantage. 

Bespondent  claims  to  be  a  bona  fide  purchaser  of  the  slave  for 
a  valuable  consideration.  He  admits  that  before  the  sale  by  the 
marshal  he  had  been  informed  that  Lee  had  made  a  deed,  in 
which  the  slave  was  embraced,  but  was  not  advised  of  its  pre- 
cise nature  or  extent,  and  his  informant  stated  to  respondent 
that  such  deed  was  believed  to  be  fraudulent  and  void,  and 
made  to  defraud  the  creditors  of  said  Lee,  which  respondent  be- 
lieved and  charges  to  be  true. 

That  the  note  on  which  the  above  judgment  was  obtained 
was  in  the  hands  of  respondent,  as  the  attorney  for  Bemheimer, 
Eusteen  &  Co.,  long  before  suit  was  instituted,  of  which  Lee 
was  aware,  and  had  received  indulgence  thereon;  and  respond- 
ent was  informed,  believed  it  to  be  true,  and  so  charges,  that 
the  deed  from  Lee  to  Johnston,  mentioned  in  the  bill,  was 
designed  and  intended  to  defraud,  hinder,  and  delay  the  cred- 
itors of  the  said  Lee,  and  especially  the  plaintiffs  in  said  judg- 
ment. That  the  debts  mentioned  in  the  deed  were  merely  pre- 
tended and  simulated,  and  not  bona  fide.  That  the  deed  was 
made  by  Lee  to  place  his  property  beyond  the  reach  of  the  said 
judgment  and  execution,  and  to  prevent  the  plaintiffs  therein 
from  obtaining  satisfaction  of  their  debt,  and  also  to  reserve  and 
obtain  an  advantage  to  himself  thereby,  and  that  the  deed  was 
fraudulent,  null,  and  void  as  against  respondent  as  purchaser 
under  said  execution. 

Bespondent  submits  that  the  complainants  had  full  and  ade- 
quate remedy  at  law  in  respect  of  the  matters  complained  of  in 
the  bill,  and  were  not  entitled  to  any  relief  in  equity  as  against 
him;  and  claims  the  benefit  of  this  defense,  as  if  upon  demurrer, 
etc. 
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With  the  answer  is  exhibited  a  tianscript  of  the  record  of  the 
prooeedingBy  judgment^  ezeoutioiiy  and  return  in  the  case  of 
bemheimeTy  Eusteen  db  Co.  v.  Lee  db  VUey,  nnder  which  Hemp- 
stead pnrohased  Harzy,  and  also  a  copy  of  the  marshal's  bill  of 
sale  to  him  for  the  slave. 

The  case  was  heard  at  December  term,  1854,  on  bill  and  ex- 
hibits, answer  and  exhibits,  replication,  depositions,  and  agree- 
ment of  counsel,  and  the  court  decreed  that  the  deed  of  trust 
was  not  fraudulent  and  void  as  against  the  creditors,  etc.,  of 
Lee,  that  the  slave  Hany  be  surrendered  up  to  the  trustee,  and 
that  Hempstead  be  peipetually  enjoined  from  setting  up  title  to 
the  slave  under  his  purchase,  etc.  Hempstead  appealed  from 
the  decree. 

So  much  of  the  testimony  as  is  deemed  mat^jtrial  will  be  stated 
in  connection  with  the  points  discussed  in  the  progress  of  this 
opinion. 

"Every  conveyance  or  assignment,  etc.,  made  or  contrived 
with  the  intent  to  hinder,  delay,  or  defraud  creditors  or  other 
persons  of  their  lawful  actions,  damages,  forfeitures,  debts,  or 
demands,  as  against  creditors  and  purchasers,  prior  and  subse- 
quent, shall  be  void: "  Dig.,  c.  73,  sec.  4. 

"  No  such  conveyance  or  charge  shall  be  deemed  void  in  &vor 
of  an  innocent  subsequent  purchaser,  if  the  deed  or  conveyance 
shall  have  been  duly  acknowledged  or  proven  and  recorded,  or 
the  purchaser  have  actual  notice  thereof  at  the  time  of  his  pur- 
chase, unless  it  shall  appear  that  the  grantee  in  such  convey- 
ance, or  person  to  be  benefited  by  such  charge,  was  party  or 
privy  to  the  fraud  intended:"  Dig.,  c.  73,  sec.  5. 

The  several  grounds  upon  which  the  appellant  insists  that  the 
deed  in  question  was  fraudulent  and  void,  under  the  above  stat- 
ute, will  be  taken  up  in  the  order  in  which  he  has  presented  and 
discussed  them. 

1.  The  first  objection  taken  to  the  validity  of  the  deed  is,  thai 
the  creditors  for  whose  benefit  it  was  made  did  not  sign  nor 
assent  to  it. 

The  deed  was  signed  by  Lee,  the  grantor,  and  Johnston,  the 
trustee.  If  valid  in  other  respects,  it  vested  the  title  to  the 
property  in  thd  trustee  for  the  benefit  of  all  the  cestuia  que  trust, 
or  such  of  them  as  thought  proper  to  avail  themselves  of  its 
provisions.  It  was  not  necessary  for  the  creditors  to  sign  the 
deed.  In  Ex  parte  Conway,  4  Ark.  360,  Mr.  Justice  Lacy,  deliv- 
ering the  opinion  of  a  majority  of  this  court,  said:  '*  The  law  is, 
that  creditors  are  presumed  to  give  their  assent  to  the  deed,  as 
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it  is  made  for  fheir  benefit,  anlesB  they  come  in  and  speciaUj 
object  to  it.  Deeds  of  trust  are  often  made  for  the  benefit  of 
persons  who  are  absent,  and  even  for  persons  not  in  being; 
whether  they  are  for  the  payment  of  money  or  for  any  other 
purpose,  no  expression  of  the  assent  of  such  person  is  necessary. 
And  such  trust  is  always  held  to  be  executed  upon  the  principle 
that  the  deed  is  complete  when  the  trustees  take  upon  themselves 
its  performance.  It  is  not  even  necessaxy  to  the  validity  of  such 
assignments  that  the  creditors  should  be  consulted.  Creditors 
are  always  presumed  to  be  willing  to  receive  their  debts  from 
any  hand  that  will  pay  them." 

Substantially  the  same  language  was  used  by  Chief  Justice 
Marshall  in  Brooks  v.  Marbury,  11  Wheat.  97.  To  the  same 
efiect  are  Braahear  v.  West,  7  Pet.  618;  Wiswall  v.  Bon,  4  Fort. 
821;  Kinnard  v.  Thompson,  12  Ala.  487;  IMLory  v.  Siodder,  6 
Id.  801. 

It  seems,  however,  that  the  assent  of  the  creditor  will  only  be 
presumed  in  cases  where  the  provisions  of  the  deed  are  benefi- 
cial, and  not  prejudicial  to  his  interest:  MaiUdin  v.  Armistead, 
lyr,  14  Ala.  709;  Smiih  v.  LeaviUs,  10  Id.  104;  Elmes  v.  Stdk- 
erland,  7  Id.  266;  Lockhari  v.  WyaU,  10  Id.  284  [44  Am.  Dee. 
481];  Graham  v.  LockhaH,  8  Id.  9;  Hodge  v.  WyaU,  10  Id.  271. 

Mrs.  Langster  and  her  husband  were  the  principal  benefici- 
aries in  the  deed.  She  was  the  security  of  Lee  on  two  notes, 
and  the  deed  indemnifies  her  and  husband  against  loss  on 
that  account.  It  was  clearly  for  their  benefit,  and  their  assent  to 
its  provisions  would  be  presumed,  if  not  expressly  shown.  But 
it  appears  from  the  agreement  made  by  counsel  at  the  hearing; 
that  immediately  after  the  deed  was  executed  they  were  advised 
of  its  execution,  and  forthwith  accepted  the  deed,  and  forwarded 
the  two  notes,  upon  which  Mrs.  Langster  was  security,  to  the 
trustee  by  letter. 

It  seems  from  the  allegations  of  the  bill,  and  the  recitals  in 
the  deed,  etc.,  that  the  claims  of  the  other  creditors  were  due 
when  the  deed  was  made  (eighth  of  April,  1852);  and  the  time 
of  payment  was  postponed  until  the  first  of  January  following. 
If  Lee  had  not  been  in  .failing  circumstances  at  the  time  the 
deed  was  executed,  inasmuch  as  it  put  off  the  payment  of  these 
debts  for  a  period  of  about  eight  months,  perhaps  the  deed 
could  not  have  been  regarded  as  beneficial  to  them,  nor  their 
assent  to  its  provisions  presumed,  in  the  absence  of  affirmative 
acts  conducing  to  establish  such  assent. 

But  the  proof  shows  that  Lee  was  in  failing  ciroumstanoee 
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when  the  deed  was  made.  The  time  fixed  for  the  payment  of 
the  debts,  and  sale  of  the  property  on  default^  was  perhaps  not 
unreasonably  remote.  The  answer  to  the  bill  does  not  put  in 
issue  directly  the  assent  of  the  creditors  to  the  deed,  but  avers 
that  the  debts  recited  in  the  deed  were  feigned,  and  not  real. 
When  the  slave  was  offered  for  sale  by  the  marshal,  the  trustee 
interposed  on  behalf  of  the  creditors,  and  after  the  sale  they 
filed  their  bill  to  enforce  the  provisions  of  the  deed.  Upon  all 
the  facts  of  the  case,  we  think  the  assent  of  the  beneficiaries 
sufficiently  shown. 

2.  The  second  objection  to  the  validity  of  the  deed  is  that  it 
does  not  appear  that  Johnston,  the  trustee,  was  solvent,  or  a 
proper  person  in  other  respects  to  be  a  trustee. 

This  objection,  like  the  one  just  disposed  of,  is  made  in  the 
ai^^ument  here,  and  not  in  the  answer  to  the  bill.  The  solvency 
of  Johnston,  or  his  fitness  to  become  a  trustee,  was  not  ques- 
tioned by  the  answer,  nor  was  it  made  to  appear  by  any  proof 
in  the  cause  that  he  was  insolvent  or  unfit  to  act  as  trustee. 

8.  It  is  next  insisted  that  the  deed  was  absolutely  void,  because 
it  provided  upon  its  face  that  Lee  might  retain  the  possession 
of  the  trust  property  until  the  first  of  January,  1868,  the  time 
limited  for  the  payment  of  the  debts. 

Several  facts  agreed  upon  by  the  counsel  must  be  considerad 
in  connection  witii  this  provision  of  the  deed. 

It  seems  that  from  the  fall  of  1847  until  the  year  1861  Lee 
and  UUey  were  engaged  as  partners  in  merchandising  at  El 
Dorado,  and  did  a  very  considerable  business.  In  the  last- 
named  year  they  dissolved,  and  Utley  turned  over  to  Lee  the 
whole  of  the  partnership  effects.     Utley  was  insolvent. 

At  the  time  the  deed  in  question  was  made,  Lee  was  in  failing 
circumstances,  and  suits  were  pending  against  him  and  Utley. 
About  the  same  time  he  made  two  other  deeds  of  trust,  upon  his 
individual  property,  by  one  of  which  he  secured  the  payment 
of  all  his  individual  debts,  which  were  not  embraced  in  the  deed 
now  before  us;  and  by  the  other  he  secured  two  of  the  creditors 
of  Lee  h  Utley,  of  Philadelphia,  who  had  not  sued  upon  their 
claims,  nor  been  paid  any  part  of  them.  The  property  con- 
veyed by  these  deeds  was  under  the  control  of  the  creditors 
secured  thereby. 

All  of  the  goods  and  chattels  of  the  firm  of  Lee  &  Utley  were 
duly  levied  upon  and  sold  at  judicial  sales. 

Before  the  execution  of  the  deed  in  question,  Lee  had  made 
%  contract  with  one  Wallar,  by  which  he  had  engaged  to 
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the  servioee  of  ihe  boy  Harry,  as  a  striker  in  a  amiih-ahop  car- 
ried on  by  Lee  &  Wallar  dnring  the  year  1852,  etc. 

A  debtor  in  failing  circomstanoes,  by  assignment  of  his  estate 
in  trusty  made  in  good  faith,  may  prefer  one  creditor  to  another 
when  no  banlorapt  or  other  law  prohibits  sach  preference,  and 
no  legal  lien,  binding  on  the  properly  assigned,  exists.  This  is 
a  well-settled  principle  in  the  English  and  American  law,  and 
admitted  by  numerous  authorities:  2  Kent's  Com.,  8th  ed., 532, 
and  case  cited  in  note  6,  at  page  701. 

It  was  held  in  Thoyne^s  Case,  8  Co.  80,  that  where  a  vendor 
made  an  absolute  sale  of  chattels  for  a  valuable  consideration  to 
a  creditor,  but  continued  in  possession  and  exercised  acts  of 
ownership  over  the  goods,  it  was  fraudulent  and  void  as  against 
other  creditors,  within  the  statute  of  13  Elizabeth. 

This  is  a  leading  case  on  the  subject  of  the  effect  of  the  vendor 
continuing  in  possession  after  an  absolute  sale  of  goods.  It 
has  been  followed  by  numerous  cases  both  in  the  courts  of  Eng- 
land and  of  our  own  country.  But  a  controversy  has  prevailed 
in  the  decisions,  as  to  whether  the  vendor  retaining  possession 
in  such  case  is  to  be  considered  as  only  a  badge  or  evidence  of 
fraud  to  be  submitted  to  the  jury  under  the  direction  of  the 
court,  and  subject  to  be  rebutted  by  counter-testimony,  or 
whether  it  is  to  be  regarded  as  such  a  circumstance  per  9e  as 
makes  the  transaction  fraudulent  in  law.  The  decisions  on  this 
subject  are  collected  in  1  Smith's  Lead.  Cas.,  by  Hare  &  Wal- 
lace, p.  1-74;  2  Kent's  Com.,  8th  ed.,  615-586,  and  notes;  1 
Pars,  on  Cont.  442,  note  v;  Land  v.  Jeffries,  5  Band.  268,  and 
opinion  of  Judge  Cabell  in  the  same  case,  in  appendix. 

This  court  has  adopted  the  rule  that  possession  by  the  vendor 
subsequent  to  the  sale  does  not  amount  to  fraud  per  se,  but  is 
merely  jprimayocie  evidence  of  fraud,  subject  to  be  explained: 
IKdd  V.  Simco,  7  Ark.  275;  Danley  v.  Bedor,  10  Id.  224  [50  Anu 
Dec.  242]. 

But  this  rule  does  not  apply  to  mortgages  and  deeds  of  trust 
where  the  grantor,  by  the  terms  of  the  deed,  is  permitted  to 
retain  possession  of  the  property  until  default  of  payment, 
because  in  such  transfers  the  possession  is  consistent  with  the 
deed,  and  furnishes  no  evidence  of  fraud.  The  deed  being  upon 
the  public  records,  no  one  need  be  deceived  as  to  the  title  of 
the  property  by  its  remaining  in  the  possession  of  the  grantor: 
1  Smith's  Lead.  Cas.,  by  Hare  &  Wallace,  p.  1-74;  2  Kenfs 
Com.  515  et  seq.;  Hundley  v.  Bwchner,  6  Smed.  &  M.  77;  Forbes 
V.  Parker,  16  Pick.  460;  Glasscock  v.  BaiUm,  6  Band.  78  fl8  Am. 
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Dec.  708];  Land  v.  Jeffries,  6  Id.  268;  Vhiied  SUOeB  v.  Hooe,  8 
Cianch,  89;  Meeker  t.  WOsm,  1  Gall.  422;  Thornton  y.  Daven- 
port, 1  Scam.  298  [29  Am.  Deo.  858];  Powersv.  Green,  14  HI.  889; 
Magee  v.  Carpenter ,  4  Ala.  474;  Johnson  v.  Ctmningham,  1  Id. 
258;  Cmard  v.  ManHc  Ins.  Co.,  1  Pet.  449;  PheOijiace  t. 
Saylee,  4  Mason,  821;  Hundley  v.  F^,  8  J.  J.  Marah.  668  [20 
Am.  Dec.  189];  Head  v.  Ward,  1  Id.  280;  Ash  t.  /Sfaro^e,  5  N.  H. 
645;  Desha  t.  Scales,  6  Ala.  856;  Marriott  v.  6^t;en8,  8  Id.  694; 
Maney  v.  KtUough,  7  Yeig.  440;  Merrill  v.  Dawson,  Hempst. 
608. 

The  same  doctrine  was  to  some  extent  recognized  in  New 
York  until  the  adoption  of  the  revised  statutes,  by  which  abso- 
lute sales  and  mortgages  are  put  upon  the  same  footing:  Ban* 
doll  T.  Cook,  17  Wend.  68.  Several  of  the  cases  relied  on  bj 
appellant  are  founded  upon  this  statute,  and  have  no  applica- 
tion in  this  state,  there  being  no  such  statute  here. 

But  there  are  cases  in  which  it  has  been  held  that  the  provift- 
ion  in  the  deed  that  the  grantor  should  retain  the  possession 
and  use  of  the  property  until  default  of  payment  was  fraudur 
lent:  1  Smith's  Lead.  Oas.  11.  As  where  the  nature  of  the  prop- 
erty was  such  that  it  would  be  necessarily  consumed  in  its  use: 
Darvxin  v.  Handley,  8  Terg.  503;  Elmes  v.  Sutherland,  7  Ala.  267; 
Bobbins  v.  Parker,  3  Met.  119;  SommervUle  v.  Horton,  4  Yerg. 
541  [26  Am.  Dec.  242];  Shutleff'Y.WUlard,  19  Pick.  212;  Wade  v. 
Oreen,  8  Humph.  547. 

So  where  the  deed  postpones  the  day  of  payment  for  an  unrea- 
sonable length  of  time  af  teir  the  maturity  of  the  debts  secured  by 
it,  and  provides  that  the  grantor  shall  retain  the  possession  and 
use  of  the  property  until  default  of  payment,  a  fraudulent  intent 
to  cover  up  the  properly  for  the  use  of  the  grantor,  and  hinder 
and  delay  creditors,  may  be  inferred:  Ha/ner  v.  Irvoin,  1  Ired.  L. 
496;  Hardy  Y.  Skinner,  9  Id.  191;  Cannm  v.  Peebles,  2  Id.  468; 
Mitchell  V.  Seal,  8  Yerg.  184;  Bennett  v.  Union  Bank,  5  Humph. 
612-618. 

But  it  would  seem  from  these  authorities  that  if  the  time  fixed 
for  payment  and  sale,  etc.,  upon  default  be  reasonable,  under 
all  the  circumstances,  fraud  is  not  to  be  inferred:  See  MtcheU  v. 
Bedl,  supra;  Bennett  v.  Union  Bank,  supra. 

In  the  case  at  bar  the  deed  was  made  on  the  eighth  of  April; 
the  debts  were  then  due,  and  the  debtor  was  allowed  until  the  first 
of  January  following  to  pay  them.  It  does  not  appear  that  the 
value  of  the  property  embraced  in  the  deed  exceeded  the  amount 
of  the  debts  secured  thereby.    Lee  had  been  engaged  in  a  con- 
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Bideiable  mercantile  brudneBS,  sellizig  perhaps  on  credit,  in  an 
agricultural  district  where  the  annual  products  of  the  soil,  real- 
ized about  the  dose  of  the  year,  are  the  principal  resources  for 
meeting  debts;  and  it  is  not  unreasonable  to  infer  that  these 
considerations  furnished  some  inducement  for  the  stipulation  in 
the  deed  fixing  the  first  of  January  as  the  time  for  the  payment 
of  the  debts.  Moreover,  it  seems  that  before  the  execution  of 
the  deed  Lee  had  made  a  contract  with  Wallar  by  which  he  had 
engaged  the  services  of  the  boy  Harry  during  the  year. 

Upon  all  the  facts  of  the  case,  we  do  not  feel  warranted  to 
declare  that  the  provision  in  the  deed  fixing  the  first  of  January 
as  the  time  for  the  payment  of  the  debts,  and  allowing  Lee  to 
hold  possession  of  the  property  until  default,  was  unreasonable 
and  a  badge  of  fraud. 

4.  It  is  insisted  that  the  provision  in  the  deed,  that  any 
balance  of  the  proceeds  of  the  trust  property  that  might  remain 
after  paying  all  the  debts  should  be  paid  over  according  to  the 
order  and  direction  of  Lee,  is  a  badge  of  fraud.  But  in  the 
absence  of  any  such  provision  in  the  deed,  the  law  would  make 
it  the  duly  of  the  trustee  to  return  to  Lee,  or  pay  over  to  his 
order,  any  surplus  that  might  remain  after  paying  the  trust 
debts.  And  if  there  was  really  an  excess  of  property  embmoed 
in  the  deed,  over  and  above  what  was  necessary  to  secure  the 
payment  of  the  trust  debts,  any  judgment  creditor  of  Lee,  not 
otherwise  provided  for,  could  have  filed  a  bill  to  subject  such 
excess  to  the  payment  of  his  debt:  Twmey  v.  WiUiama,  7  Yeig. 
191;  Johnson  v.  Cunningham,  1  Ala.  249;  Oraham  v.  Lockhari,  8 
Id.  9;  Hindman  v.  DiUy  11  Id.  689;  Burgin  v.  Burgin,  1  lied. 
L.  458;  Moore  v.  Collina,  3  Dev.  126;  Wright  v.  Henderson,  7 
How.  (Miss.)  539. 

6.  The  answer  avers  that  the  debts  recited  in  the  deed  were 
merely  simulated,  and  not  real.  In  support  of  this  allegation, 
the  appellant  seems  to  have  produced  no  evidence  whatever,  but 
relies  on  any  defect  there  may  be  in  the  proof  of  the  appellees 
to  sustain  the  fairness  of  the  deed  by  showing  the  debts  to  be 
genuine.  It  has  been  held  that  where  the  deed  is  attacked  for 
fraud,  the  party  claiming  under  it  makes  a  prima  facie  case,  and 
puts  the  onus  probandi  on  the  attacking  party  by  producing  the 
securities  recited  in  the  deed,  as  judgments,  bonds,  bills,  notes,etc. , 
without  showing  the  considerations  upon  which  they  were  based  ot 
executed :  Fevmester  v.  McRorie,  12  Ired.  L.  289;  Hundley  v.  Buck' 
ner,  6  Smed.  &  M.  77.  At  the  hearing  in  this  case  the  complain- 
ants produced  in  evidence  the  two  notes  executed  by  Lee  to 
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Phillips,  as  guardian  of  the  Marleys,  recited  in  the  deed.  Also  a 
note  ezecated  by  Lee  to  B.  Bichards,  for  two  hundred  and  twentv- 
five  dollars  and  two  cents,  bearing  date  the  fifteenth  of  October, 
1849,  and  due  one  day  after  date.  As  to  these  debts,  the  produc- 
tion of  these  securities,  in  connection  with  the  recitals  of  the  deed, 
made  a  prima  facie  case  for  the  complainants  in  support  of  the 
deed.  No  proof  seems  to  have  been  made  as  to  tiie  accounts 
recited  in  the  deed  as  being  due  from  Lee  to  McCalpin  and  B. 
W.  Adams  &  Co.  The  bill  alleges  that  after  the  execution  of 
the  deed  the  whole  of  the  claim  due  to  the  former,  and  all  but 
siztj-two  dollars  of  the  debt  due  to  the  latter,  had  been  paid  by 
Lee.  If  it  be  assumed,  by  reason  of  the  failure  of  proof  to  estab- 
lish the  genuineness  of  tiiese  accounts,  that  they  were  simulated, 
the  deed  of  trust  would  neyertheless  be  Toid  as  to  the  other 
beneficiaries,  unless  it  had  been  shown  that  they  were  privy  to 
the  insertion  of  the  simtilated  claims  for  fraudulent  purposes. 
And  there  is  no  proof  that  they  had  any  knowledge  of  the 
matter:  Andenon  t.  Hooks,  9  Ala.  704;  Tatum  v.  Euntery  14  Id« 
667. 

6.  The  proof  shows  that  Mrs.  Langster  was  the  sister  of  Lee^ 
and  that  the  wards  of  Phillips,  the  two  Marleys,  were  nephew 
and  niece  to  Lee;  and  the  notes  to  Phillips,  upon  which  Mrs. 
Langster  was  security,  being  the  principal  debts  secured  by  the 
deed,  it  is  insisted  that  the  making  of  the  deed  in  favor  of  the 
near  relatives  of  Lee  was  a  badge  of  fraud. 

It  has  been  held  that  the  relationship  between  the  parties, 
though  a  circumstance  to  awaken  suspicion,  seeing  fraudulent 
conveyances  are  most  usually  made  to  kindred,  is  of  itself  no 
evidence  of  fraud:  Bumpas  v.  Dotson,  7  Humph.  817. 

But  any  suspicion  that  may  attach  to  the  transaction  in  thii 
case  by  reason  of  the  relationship  of  the  parties  is  removed  by 
the  proof  in  the  cause.  It  appears  that  while  Lee  resided  in 
Tennessee,  and  before  he  moved  to  Arkansas,  he  was  the  guar- 
dian of  the  Marleys;  that  Phillips  succeeded  him  in  the  guardbn- 
ship,  and  Lee  executed  to  him  the  two  notes  recited  in  the  deed, 
with  Mrs.  Langster  (then  Sheppard)  as  security,  for  balances 
due  from  Lee  to  his  wards,  on  settlement;  and  that  Mrs.  Langs* 
ter  had  made  several  payments  on  these  notes.  He  certainly 
was  under  high  moral  and  legal  obligations  to  secure  the  pay- 
ment of  these  debts,  and  to  save  his  sister  harmless  in  the 
premises.  Being  in  failing  circumstances,  it  seems  that  he 
secured  the  payment  of  all  his  individual  debts,  and  a  portion  of 
the  partnership  debts  of  Lee  &  Utley,  by  several  deeds  upon  hia 
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indiTidual  jiropertyy  and  suirendered  the  partnership  effeots  to 
he  sold  under  executions.  We  have  seen  that  the  law  allowed 
him  to  prefer  creditors,  if  he  did  it  in  good  faith,  and  we  do  not 
know  of  any  rule  of  law  which  compels  a  debtor  to  violate  his 
natural  instincts  and  secure  others  from  the  wreck  of  his  sink- 
ing fortune  in  preference  to  his  relations,  where  he  is  honesUy 
indebted  to  them,  and  more  especially  minors  and  females. 

7.  It  appears,  from  the  agreement  of  counsel,  that  on  the 

twenty-fifth  of  May,  1853,  and  after  the  bill  was  filed,  the  trustee 

in  pursuance  of  the  provisions  of  the  trust  deed,  made  a  public 

£ale  of  the  real  estate  embraced  therein,  and  it  was  purchased 

StoT  Langster  by  his  attorney,  at  three  hundred  and  sixiy-five 

'dollars.    Lee's'  residence  was  upon  a  portion  of  this  property, 

-and  the  agent  of  Langster  had  permitted  him  to  continue  in 

j)ossession  thereof  after  the  sale,  upon  an  agreement  for  rent, 

dor  which  Lee  gave  his  notes. 

The  appellant  insists  that  Langster,  being  the  brother-in-law  ' 
\)f  Lee,  the  permitting  him  to  continue  in  possession  of  the  resi- 
dence after  the  trust  sale,  etc.,  was  an  indication  that  the  trans- 
action was  fraudulent. 

If  this  were  true,  being  a  matter  occurring  subsequent  to  the 
execution  of  the  trust  deed,  it  could  not  affect  its  validity. 
Moreover,  if  the  trustee  executed  a  deed  to  Langster  for  the  lots, 
and  it  was  put  upon  the  public  records,  where  the  community 
igenerally  look  for  evidences  of  title  to  real  property,  no  one 
could  be  deceived  as  to  the  ownership  of  the  lots  by  Lee's  posses- 
ion of  them.  The  rule  that  the  grantor  remaining  in  possession 
after  an  absolute  sale  of  personal  property  is  a  badge  of  fraud, 
does  not  apply  with  the  same  force  to  real  estate,  because  cred- 
itors and  purchasers  look  to  the  public  records  rather  than  the 
possession  to  ascertain  who  is  the  real  owner  of  such  properly: 
JPhetHplace  v.  Sayles^  4  Mason,  812.  It  does  not  appear  that  there 
was  anything  unfair  or  irregular  in  the  trust  sale,  and  Langster's 
agent  could  as  well  rent  to  Lee  as  any  other  person. 

8.  It  appears  from  a  bill  of  exceptions  taken  by  the  appellant. 
Chat  at  the  hearing  he  moved  to  exclude  and  suppress  the  depo- 
sitions of  Isaac  M.  Steel  and  J.  C.  Marley,  offered  on  behalf  of 
the  appellees,  but  the  court  overruled  the  motion.  The  particu- 
lar objections  taken  to  these  depositions  do  not  appear  in  the 
bill  of  exceptions,  but  are  stated  in  the  argument  here. 

To  the  deposition  of  Steel,  it  is  objected  that  it  contains  incom- 
petent matter,  which  is  perhaps  true;  but  it  also  contains  facts 
which  are  competent  and  relevant  to  the  issue,  and  the  motion 
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to  exdnde,  ezten^ling  to  the  whole  deposition,  was  pioperly  orer- 
roled  by  the  court. 

In  malring  np  our  judgment,  howerer,  npon  the  whole  record, 
we  have  disregarded,  as  we  must  preeame  the  court  below  did, 
«uch  portions  of  Steel's  depositions  as  are  deemed  incompetent. 

The  objection  to  Marlej's  deposition  is  that  he  was  incompe- 
tent by  reason  of  interest  in  the  result  of  the  suit,  one  of  the 
notes  to  Phillips,  secured  by  the  trust  deed,  being  for  his  bene- 
fit. The  witness  swears  that  he  has  no  interest  in  the  result  of 
the  suit;  that  after  he  was  of  age  Lee's  note  was  turned  oyer  to 
him  by  Phillips;  that  on  the  marriage  of  his  sister  Phillips 
turned  over  to  her  husband  the  other  note,  and  witness  pur- 
chased it  of  him;  at  the  request  of  Langster,  witness  delivered 
both  notes  to  him,  to  be  sent  to  Arkansas  for  collection,  Mrs. 
Langster  being  security  thereon.  After  this,  on  the  seventh  of 
July,  1853,  Langster  gave  witness  his  note  for  the  balance  due 
on  both  notes  (one  thousand  five  hundred  and  thirty-one  dollars 
and  twenty-two  cents),  Mrs.  Langster  having  made  several  pay- 
ments upon  them;  that  Langster  was  good  for  the  debt,  and 
witness  looked  to  him  alone  for  payment.  If  this  statement  be 
true,  and  there  is  no  showing  to  tiie  contrary,  the  witness  was 
competent.  If  it  may  be  supposed  that  this  arrangement  was 
made  for  the  purpose  of  removing  the  interest  of  the  witness  in 
the  trust  deed  in  order  that  his  deposition  might  be  taken,  it 
would  go  to  his  credibility,  and  not  to  his  competency. 

9.  It  is  also  insisted  by  the  appellant  that  the  court  below 
erred  in  permitting  the  appellees  to  read  in  evidence  the  note  of 
Lee  to  B.  Richards,  heretofore  referred  to — that  it  does  not 
appear  ever  to  have  been  in  the  possession  of  the  payee,  and 
might  have  been  drawn  up  by  Lee  for  the  occasion. 

The  note  is  dated  at  New  Orleans,  where  it  appears  Bichards 
resided.  The  signature  of  Lee  was  admitted  to  be  genuine. 
The  note  was  produced  at  the  hearing,  and  offered  in  evidence 
by  the  solicitor  of  the  appellees,  l^is  surely  made  a  prima 
facie  case  for  them,  and  the  burden  of  showing  that  it  was  ficti- 
tious or  simulated  devolved  upon  the  appellant,  who  had 
affirmatively  averred  in  his  answer,  by  way  of  avoiding  the  deed» 
that  it  was  contrived  to  defraud  the  creditors  of  Lee. 

10.  It  is  also  insisted  by  the  appellant  that  the  proof  shows 
that  payments  had  been  made  on  the  two  notes  to  Phillips, 
which  were  not  mentioned  in  the  trust  deed,  and  thereby  the 
deed  bore  the  false  face  of  having  been  made  to  secure  a  larger 
amount  than  was  really  due.    But  it  also  appears  that  these 
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paymentB  were  made  by  Mrs.  Langster,  and  that  Ihe  deed 
was  executed  for  the  doable  purpose  of  securing  the  balance^ 
due  on  the  notes,  and  of  indemnifying  her  and  her  husband 
against  loss  in  the  premises.  The  whole  of  the  two  notes  was 
reaUy  due  from  Lee,  and  was  properly  made  a  charge  upon  the 
property.  At  the  time  the  deed  was  executed,  it  appears  that 
the  notes  were  in  Tennessee,  where  also  Mrs.  Langster,  the 
security,  resided,  and  it  is  not  shown  that  Lee  knew  at  that  time 
the  full  amount  of  the  sums  which  had  been  paid  by  her  upon 
the  notes. 

11.  In  determining  the  issue  iuTolved  in  this  case,  we  have 
kept  in  view  several  general  principles  of  law,  which  it  may  be 
well  to  mention. 

a.  The  appellant  having  averred  in  his  answer,  by  way  of 
avoiding  the  relief  sought  by  the  bill,  that  the  deed  of  trust 
was  made  to  hinder,  delay,  and  defraud  the  creditors  of  Lee, 
and  was  therefore  null  and  void,  the  onus  prabandi  was  upon 
him. 

6.  It  is  equally  a  rule  in  courts  of  law  and  courts  of  equity 
that  fraud  is  not  to  be  presumed;  but  it  must  be  established  by 
proofs.  Circumstances  of  mere  suspicion  leading  to  no  certain 
results  will  not,  in  either  of  these  courts,  be  deemed  a  sufficient 
ground  to  establish  fraud.  On  the  other  hand,  neither  of  these 
courts  insists  upon  positive  and  express  proofs  of  fraud;  but 
each  deduces  them  from  circumstances  a£fording  strong  pre- 
sumptions. But  courts  of  equiiy  will  act  upon  circumstances,  as 
presumptions  of  fraud,  where  courts  of  law  would  not  deem  them 
satisfactory.  In  other  words,  courts  of  equity  will  grant  relief 
upon  the  ground  of  fraud  established  by  presumptive  evidence, 
which  evidence  courts  of  law  would  not  always  deem  sufficient 
proof  to  justify  a  verdict  at  law:  1  Stoxy's  Eq.  Jur.,  sec.  190; 
Dardenne  v.  Hardwick^  9  Ark.  485. 

c.  A  deed  of  trust,  or  other  conveyance,  is  not  necessarily 
void  because  its  effect  is  to  hinder  and  delay  the  creditors  of  the 
grantor  in  the  collection  of  their  claims;  but  such  must  be  its 
object.  It  must  be  a  fraudulent  contrivance  for  that  purpose, 
and  the  grantee  or  person  to  be  benefited  by  the  conveyance 
must  be  party  privy  to  the  fraudulent  design. 

The  above  propositions  are  sustained  by  the  authorities  to 
which  we  have  referred  in  the  progress  of  this  opinion. 

There  are  some  features  in  this  case  which  often  present  them* 
selves  in  fraudulent  conveyances.  Lee  was  in  failing  circum** 
stances  when  the  deed  of  trust  was  made;  suits  were  pending 
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i^gainst  him;  and  some  of  Uie  beneficiaries  were  his  near  rela- 
tives. But  all  these  facts  may  and  do  exist  in  many  cases  con- 
sistently with  the  hypothesis  that  the  conyeyanoe  was  made  in 
good  faith  to  secure  preferred  creditors  whose  demands  are  jnst. 

Upon  all  the  facts  of  this  case,  as  presented  in  the  record  be- 
fore us,  we  cannot  conclude  that  the  appellant  has  sustained  the 
affirmative  allegation  of  his  answer,  that  the  deed  was  a  contri- 
vance to  hinder,  delay,  and  defraud  creditors,  etc.,  and  was 
therefore  void. 

The  decree  of  the  court  below  is  affirmed. 

Haslt,  J.,  absent. 


AssBNT  OF  Crbditobs  TO  Trubt  Dxbd  made  for  their  benefit  will  be 
tamed  unlets  the  oontrary  is  shown:  Ingram  t.  Kirkpaitriek^  51  Am.  Deo.  428. 

BsNinciABT's  Assent  to  Trust  Created  ior  his  Benefit  will  be  pre- 
samed  in  the  absence  of  evidence  to  the  contrary:  Stoekard  v.  StocbartVB 
Adm*r,  46  Am.  Deo.  79,  and  note  81. 

Debtor  mat  Lawfully  Prefer  One  Creditor  over  Another,  if  done  in 
good  faith:  Niclon  v.  Douglas,  30  Am.  Dec.  368;  SommervilU  v.  Horton,  26 
Id.  242,  and  note  247,  collecting  prior  cases;  Orcver  v.  WcJeeman^  25  Id.  624; 
Arthur  V.  CommerMt  and  R.  R,  Bank^  48  Id.  719,  and  cases  collected  in 
note  thereto  724;  KuykendaU  v.  McDonald^  57  Id.  212,  and  note  217;  Mur- 
ray V.  Judion^  59  Id.  516,  and  note  519,  this  latter  case  holding  that  prefer- 
ring a  creditor  whose  demand  is  usorioos  is  not  fraud  on  the  other  creditors; 
bat  under  the  statutes  a  contrary  role  is  estabUshed  in  New  York,  New  Jersey, 
and  New  Hampshire:  See  Egberts  v.  Woody  24  Id.  236;  Vamum  v.  Camp,  25 
Id.  476,  and  note  489;  Hurd  v.  SUaby,  34  Id.  142. 

Retention  of  PosssasioN  of  B.sal  Property  after  Absolute  Sale 
thereof  is  not  a  conclusive  nuZtcium  of  fraud,  as  it  would  have  been  in  the  ease 
of  personal  property:  Waller  v.  Todd,  28  Am.  Dec.  94,  and  note  114,  oollecting 
prior  cases;  but  see  also  Peek  v.  La^d,  46  Id.  368,  where  it  is  held  that  pos- 
session by  vendor,  after  absolute  sale  of  real  or  personal  property,  ia  a  badge  of 
fraud;  but  the  above  rule  does  not  apply  to  conditional  sales:  Hundley  v. 
Webb,  20  Id.  189. 

Provisions  in  Deed  Delating  Creditors:  See  NiehoUon  v.  LeaviU,  57 
Am.  Deo.  499,  and  note  508. 

Part  of  Deposition  mat  be  Admitted  in  Evidsnoe,  and  the  rest  ex- 
cluded, when  such  parts  are  wholly  independent  of  each  other:  MUee  v.  Ste- 
vena,  45  Am.  Dea  621. 

What  Interest  in  Bvbnt  of  Suit  will  Disquauft  WmrBss:  Lincoln  v. 
Wright,  62  Am.  Deo.  316,  and  note  320. 

Fraud  will  not  re  Presumed,  but  must  be  Proved:  Floyd  v.  Ooodwhit 
29  Am.  Dea  130,  and  note  136;  BrUcoe  v.  Bronaugh,  46  Id.  109,  and  note  120; 
RartleU  y,  Blake,  58  Id.  775. 

Provisions  in  Assignments  Tending  to  Delay  Creditors,  validity  of: 
See  Hutchinson  v.  Lord,  60  Am.  Dec.  381;  Keep  v.  Sandermm,  Id.  404,  and 
authorities  collected  in  notes  to  these  cases. 

The  principal  case  has  been  cited  in  the  following  cases  to' the  points 
herein  mentioned:  *'  When  a  deed  is  valid  when  executed,  no  subsequent 
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oondiiot  on  the  part  of  the  grantor  or  tnietee»  however  finndnlent,  oan  avoid 
the  deed,  end  deprive  the  oreditors  aooeptlng  it  in  good  faith  and  not  partioi* 
pating  in  the  fraud  of  their  rights  under  it,  and  even  where  the  grantor  has 
the  purpose,  when  he  makes  the  deed,  of  hindering  and  delaying  orediton  not 
provided  for  by  it;  yet  if  the  preferred  oreditors  were  not  parties  or  privies 
to  his  fraudulent  purpose,  but  aooepted  the  deed  in  good  faith  to  ssoore  the 
debts  due  them,  it  would  be  valid  as  to  them:"  Oomith  v.  Detm,  18  Ark.  181. 
Where  a  creditor  purchased  the  trust  debts  and  took  an  assignment  thereof 
to  himself,  and  thereby  became  subrogated  to  the  rights  of  the  cettma  ^pte  frwC, 
under  a  trust  deed  providing  that  five  yean  be  allowed  for  the  payment  of 
the  trust  debts,  and  occupied  the  position  of  trustee  and  cestui  que  fnuC,  and 
after  allowing  the  debtor  to  remain  in  posseasion  for  three  years  after  the 
time  named  in  the  trust  deed,  without  the  debts  being  paid,  the  court  say,  in 
citing  the  principal  case:  "It  may  have  been  very  kind  in  the  creditor  thus 
to  have  indulged  an  unfortunate  debtor,  but  a  continuance  of  such  indulgence 
would  be  unjust  to  the  other  creditors,  whose  demands  are  admitted  to  have 
been  long  due  and  unpaid:  Biecoe  v.  RoynUm^  18  Ark.  520.  A  debtor  in  failing 
circumstances  may  make  a  preference  among  bis  creditors:  Mandel  v.  Peoy, 
20  Id.  329.  Fraud  will  not  be  presumed,  either  in  courts  of  law  or  equity, 
but  must  be  proved  in  both,  but  neither  of  these  courts  insists  upon  positive 
and  express  proofs  of  fraud;  but  courts  of  equity  will  act  upon  circumstances 
as  presumptions  of  fraud  where  courts  of  law  would  not  deem  them  satisfso- 
toiy:  Huffy.  Roane^  22  Id.  186.  Subsequent  acceptance  of  a  deed  by  a  party 
is  a  ratification  of  an  act  intended  for  his  benefit:  CamdaU  v.  Dwsal,  Id.  140. 
A  party  cannot  be  affected  by  another's  fraud,  unless  he  participated  therein 
by  asslBting  a  party  in  putting  his  property  out  of  the  reach  of  his  creditors 
and  appropriating  it  to  himself,  with  a  knowledge  of  such  fraudulent  designt 
and  with  intent  to  further  the  accomplishment  of  such  design:  OkrUtian  v. 
Greenwood,  23  Id.  264;  Mandd  v.  Peoy,  20  Id.  329.  A  trust  deed  abeolute  in 
its  terms  is  not  of  itself  evidence  of  fraud:  DotweU  v.  AdUr,  28  Id.  84;  and 
the  fact  of  the  grantor  being  embarrassed  is  no  proof  that  a  conveyance  made 
by  him  is  fraudulent:  Cox  v.  JFhdey,  26  Id.  23.  A  party  attacking  a  sale  as 
made  to  hinder,  delay,  and  defraud  creditors  must  show  that  if  it  had  not  been 
made  the  goods  would  have  been  subject  to  seijmre  and  sale  upon  execution: 
TomUfuon  v.  Orte^/idd,  31  Id.  667.  When  a  deed  of  assignment  to  a  trustee 
Is  apparently  for  the  benefit  of  creditors,  their  assent  to  it  is  to  be  presumed: 
McCain  v.  Pichene^  32  Id.  406.  A  conveyance  is  not  neoessarUy  fraudulent 
because  its  effect  is  to  hinder  and  delay  creditors,  unless  it  was  a  contrivance 
for  that  purpose  and  the  grantee  participated  in  the  design:  JkuMY,  Faeearo^ 
41  Id.  325. 
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BiATinoBT  PBoymovB  as  to  Lxvt  and  Nones  of  Bajm  oir  Buuutioj 
ABB  DntaoTOKT  generally,  and  not  mandatory. 

BzBonnoN  Salb  is  not  VrriATBD  bt  Nok-oompijanob  with  Scatutb  am 
TO  Levt  and  NoncB,  and  cannot  be  tet  aside  on  that  groond,  bat  tha 
remedy  U  against  the  officer,  under  the  California  statute. 

Lboxslathtb  Intbnt  €k>VBBB8  IN  CoKSTBUiKO  Statutb,  if  it  can  be  aaoer- 
tained,  and  snch  intent  is  to  be  gathered  from  the  whole  statute. 

Bhbbiff  mat,  at  Debtor*^  Rbqubst,  Lbtt  ob  BBAi;rT,  thouoh  Hb  kab 
Pbbsobaltt  sufficient  to  satisfy  the  execution,  notwithstanding  a  stat- 
ute directing  personalty  to  be  first  leyied  on. 

Ubbboobdbd  Mobtoaob  is  No  Libb  on  land  as  against  an  exeontion  larled 
thereon,  or  a  sale  thereunder. 

SzBOunoB  Salb  of  Sbpabatb  Adjoznibo  T&Aon  ik  Mak  n  Valhh  il 
the  description  furnished  by  the  debtor  describes  them  as  one  tract,  and 
neither  the  officer  nor  the  purchaser  is  informed  of  the  facts. 

Ibadbquaot  of  Priob  Alonb  18  No  Qboukd  fob  Abnitllino  Ezboutiob 
Salb,  though  admissible,  with  other  facts,  to  show  fraud  in  the  sale. 

E&buutjob  Dbbtob  ob  his  Cbbditob  Faqjho  to  Rbpbbm  land  sold  on 
ejKoution  within  the  statutory  time,  is  entitled  to  no  relief  in  equity 
against  the  consequences  of  his  own  neglect. 

Appbal  from  an  order  setting  aside  an  ezeoation  sale.    The 
case  appears  from  the  opinion. 

CrocheU  and  Page,  for  the  appellant. 

N.  Bennett,  for  the  respondent. 

By  Oonrt,  Txbst,  J.    The  appellant,  being  the  owner  of  a 
lodgment  recoyered  against  respondent  in  the  fourth  district 
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court,  cansed  an  ezecation  to  be  issaed  to  the  Bheriff  of  Maiin 
county,  who  levied  on  and  sold  certain  lands  in  said  county  be- 
longing to  respondent.  On  the  motion  of  respondent  the  court 
below  made  an  order  annulling  and  setting  aside  said  sale,  and 
from  this  order  an  appeal  was  taken. 

The  order  itself  does  not  specify  any  ground  on  which  the 
sale  was  annulled;  from  the  record,  howeyer,  it  appears  that 
the  motion  was  heard  on  affidavits  which  established  the  follow- 
ing facts:  1.  That  at  the  time  of  the  levy  of  the  ezeontion  re- 
spondent was  the  owner  of  personal  properfy  in  the  county 
more  than  sufficient  to  satisfy  the  judgment,  and  that  appellant 
instructed  the  sheriff  to  levy  on  the  personal  properfy,  but  that 
respondent  claimed  the  right  to  designate  the  property,  and  at 
his  request  the  sheriff  levied  on  the  land. 

2.  That  notice  of  sale  was  given  in  the  usual  manner,  on  the 
twentieth  of  February,  1855,  describing  said  land  as  one  tzact, 
when  in  fact  it  consisted  of  two  adjoining  tracts,  owned  by  re- 
spondent under  separate  titles. 

8.  That  respondent,  at  the  time  of  the  levy,  promised  to  give 
to  the  sheriff  a  description  of  the  land,  and  afterwards,  when 
requested  to  do  so,  showed  him  a  notice  which  had  been  for- 
merly posted,  and  told  him  it  contained  a  correct  description  of 
the  land  levied  on.  That  the  notice  given  by  the  sheriff  was 
copied  from  the  one  shown  by  respondent,  and  the  boundaries 
included  the  two  tracts  owned  by  him. 

4.  That  the  land  was  sold  (subject  to  redemption)  as  one 
tract  on  the  twelfth  day  of  March,  1855,  and  the  appellant, 
being  the  purchaser  for  the  sum  of  one  thousand  seven  hundred 
and  fifty-five  dollars  (the  amount  of  judgment  and  costs),  re- 
ceived a  certificate  of  sale,  which  was  filed  for  record  in  the 
proper  office  on  the  same  day. 

5.  That  at  the  time  of  sale  the  land  was  worth  twenty  thou- 
sand dollars  or  twenty-five  thousand  dollars. 

6.  That  respondent,  to  secure  a  debt  due  to  William  J.  Shaw, 
executed  to  him  a  mortgage  on  said  land,  which  mortgage  was 
acknowledged  February  15th,  and  recorded  in  Marin  county  on 
the  fifteenth  day  of  March,  1855. 

The  respondent  contends  that  the  seizure  and  sale  of  said 
land  was  illegal  and  void;  because:  1.  The  notice  of  sale  did 
not  particularly  describe  the  land,  and  said  notice  was  not 
posted  twenty  days  before  the  day  of  sale;  2.  That  defendant, 
being  the  owner  of  personal  property  sufficient  to  satisfy  thf 
judgment,  could  not  waive  the  necessity  of  having  such  per* 
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Boiml  properly  sold  in  pzeieranoe  to  the  land,  beoaoae  the  rights 
of  the  mortgagee  would  be  prejndioed  by  a  sale  of  the  land;  8. 
The  land  consiBted  of  separate  parcela,  and  mm  sold  as  one 
tiact;  4.  The  prioe  for  which  the  land  was  sold  is  greatly 
inadequate  to  its  value. 

It  has  been  often  decided  that  the  proyiaions  of  statutes  sim- 
ilar to  ourSy  with  respect  to  le^  and  notice  of  sale  under  exe- 
cution, are  merely  directoiy,  and  the  failure  of  the  officer  to 
comply  with  the  requirements  of  the  law  in  this  respect  would 
not  vitiate  such  sale,  but  the  party  aggrieved  by  his  neglect 
is  left  to  his  remedy  by  an  action  against  the  officer:  WMer  t. 
Cox,  6  Mon.  Ill;  Edyden  ▼.  DurOap,  8  Bibb,  216. .  This  rule  is 
founded  in  justice  and  sound  policy. 

Yeiy  few  of  those  who  become  purchasers  of  land  at  sherifGs* 
sales  have  an  opportuniiy  of  knowing  whether  or  not  the  law 
with  respect  to  notice  has  been  strictly  complied  with,  or 
whether  the  defendants  in  execution  have  personal  property  at 
the  time  of  the  levy;  and  if  every  mistake  or  neglect  of  duty 
on  the  part  of  a  sheriff  would  operate  to  invalidate  such  sale» 
great  injury  would  result,  both  to  debtor  and  creditor;  for 
no  prudent  man  would  give  a  fair  prioe  for  property  if  he 
was  liable  to  be  divested  of  his  title  by  reason  of  the  laches 
of  the  officer.  Is  there  anything  in  our  statutes  in  conflict  with 
the  view  above  taken? 

The  intention  of  the  legislature,  where  it  can  be  ascertained, 
must  govern  in  the  construction  of  a  statute.  This  intuition 
should  not  be  taken  from  a  particular  section,  but  from  the 
whole  statute.  Section  221  of  the  "  act  to  regulate  proceedings 
in  civil  cases'*  provides  that  the  sheriff  shall,  before  a  sale  of 
real  estate  under  execution,  give  notice  of  the  time  and  place  of 
sale  for  twenty  days.  If  the  officer  neglects  to  give  such  notice, 
the  following  section  provides,  not  that  the  sale  shall  be  void, 
but  "  an  officer  selling  without  the  required  notice  shall  forfeit 
five  hundred  dollars  to  the  aggrieved  party  in  addition  to  his 
actual  damages:"  Sec.  222. 

The  statute  having  thus  provided  an  adequate  remedy,  by  an 
action  against  the  officer,  the  party  aggrieved  can  have  no  other. 
Evpreamo  unixa  exchmo  est  dUerius. 

With  regard  to  the  validity  of  the  levy,  I  have  no  doubt  that 
a  sheriff,  on  the  request  of  defendant,  may  levy  on  real  estate 
though  there  be  personal  property  present  amply  sufficient  to 
satisfy  the  execution. 

Section  210  of  the  act  before  named»  which  prescribes  the 
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fonn  of  an  eseontion,  provides,  if  it  be  agamst  the  property  of 
the  judgment  debtor,  it  shall  require  the  sheriff  to  satisfy  the 
jodgment  out  of  the  personal  property  of  such  debtor,  and  if 
suflBcient  personal  property  cannot  be  found,  then  out  of  the 
real  property.  Section  217  provides  that  "  all  goods,  chattels, 
moneys,  and  other  property,  real  and  personal,  not  exempt  by 
law,  shall  be  liable  to  execution/'  The  two  hundred  and  twentieth 
seotioiA  provides  that  the  sheriff  shall  execute  the  writ  against 
the  property  of  the  judgment  debtor  by  levying  on  a  sufBloient 
amount  of  property,  if  there  be  sufficient,  collecting  or  selling 
the  things  in  action,  and  selling  the  other  property;  and  when 
there  is  more  property  of  the  judgment  debtor  than  is  sufficient 
to  satisfy  the  judgment  and  sheriff's  fees,  within  the  view  of  the 
sheriff,  he  shfdl*  levy  only  on  such  part  of  the  property  as  the 
judgment  debtor  may  indicate,  provided  he  be  present  and  indi- 
cate property  sufficient  to  satisfy  the  judgment  and  costs.  This 
section  was  evidently  enacted  for  the  benefit  of  the  debtor. 

Many  persons  in  our  state  are  the  owners  of  laige  bodies  of 
unproductive  land,  from  which  they  derive  no  revenue,  and  upon 
which  the  taxes  are  sometimes  burdensome;  such  person  might 
well  prefer  that  an  execution  against  him  should  be  satisfied  by 
a  sale  of  land  rather  than  personal  property,  especially  when, 
under  the  law,  the  land  is  sold,  subject  to  redemption  within 
six  months  by  the  payment  of  the  purchase  money,  vnth  dam- 
ages, which  amount  to  but  little  more  than  the  current  rate  of 
interest  in  £)alif  omia. 

In  the  case  under  consideration,  the  defendant  in  execution 
designated  an  amount  of  property  sufficient  to  satisfy  the  judg- 
ment and  costs.  The  claim  of  the  mortgagee,  his  mortgage  not 
having  been  recorded,  was  no  lien  on  the  land  as  against  cred- 
itors, and  if  his  interest  was  prejudiced  by  the  levy,  it  v^as  in 
consequence  of  his  own  negligence. 

It  is  further  contended  by  counsel,  that  the  sale  veas  void  be- 
cause it  was  not  made  in  accordance  vdth  the  law,  and  because 
of  gross  inadequacy  of  price. 

The  two  hundred  and  twenty-third  section  of  the  practice  act 
provides  that  when  the  sale  is  of  real  property,  consisting  of 
several  known  lots  or  parcels,  they  shall  be  sold  separately. 
The  act  also  gives  the  judgment  debtor  the  right  to  direct  the 
order  in  which  the  property  shall  be  sold,  and  requires  the  sheriff 
to  follow  his  directions.  It  appears  that  the  land  sold  consisted 
of  two  separate  but  adjoining  tracts,  portions  of  which  were  sep- 
arately inclosed  and  occupied  by  tenants,  but  it  also  appears  that 
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neither  the  fiheriff  nor  purchaser  knew  of  fheee  hcts.  The 
respondent  surrendered  the  land  to  the  sheriff  without  informing 
him  that  there  existed  any  subdivisions,  and  the  sale  was  made 
according  to  the  description  which  he  furnished. 

As  a  general  rule,  the  sales  in  mass  of  land  consisting  of  sep- 
arate lots  are  not  tolerated  or  countenanced  in  courts  of  justice. 
But  this  rule  should  not  be  extended  so  as  to  allow  a  debtor, 
by  misleading  the  officer  with  a  false  description,  or  by  with- 
holding information,  to  invalidate  a  sale  under  execution  made 
in  good  &ith,  in  the  entire  absence  of  fraud. 

Li  the  case  of  Bowley  t.  Brown^  1  Binn.  61,  cited  by  respond* 
ent,  the  court  says:  '*  It  is  the  rule  of  this  court,  in  every  case, 
to  disallow  a  lumping  sale  by  the  sheriff,  where,  from  the  dis- 
tinctness of  the  items  of  property,  he  can  make  distinct  sales. 
It  is  essential  to  justice  and  to  the  protection  of  the  unfortunate 
debtor  that  this  should  be  the  general  rule;  any  other  would 
lead  to  the  most  shameful  sacrifice  of  property.  There  may  be 
exceptions,  but  the  purchaser  must  bring  himself  within  them." 

In  WWiamwn  v.  Logan,  1  B.  Mon.  237,  the  court  refused  to 
set  aside  a  lumping  sale  of  land  consisting  of  separate  tracts, 
on  the  ground  that  it  had  been  given  up  to  the  sheriff  by  one  of 
the  defendants  in  gross.  The  court  held:  "Though  a  parol 
authority  to  the  officer  to  sell  and  convey  lands  would  not  be 
good  under  our  statute  of  frauds  and  perjuries  when  the  officer 
had  no  legal  authority  to  sell  and  convey,  yet  we  are  satisfied, 
when  he  has  legal  power  to  levy,  sell,  and  convey,  that  a  party 
interested  may  by  parol  give  authority  to  sell  in  gross,  or  waive 
any  irregulariiy  of  sale  on  this  ground.''    See  8  Dana,  200. 

In  the  case  of  Woods  v.  MoneU,  1  Johns.  Ch.  502,  Chancellor 
Kent  refused  to  set  aside  a  sheriff's  sale  of  separate  lots  in  gross, 
although  the  defendant  was  present  at  the  time  of  sale,  and 
requested  the  sheriff  to  sell  the  premises  by  lots,  and  not  in  one 
entire  parcel,  because  the  defendant  produced  no  map  or  other 
description  of  the  land  as  laid  out  in  lots,  and  also  because  in  a 
deed  of  trust  executed  six  months,  to  which  defendant  was  a 
party,  the  land  was  described  as  ''  one  lot,  piece,  or  parcel  of 
land."  '*  To  bring  the  sheriff  in  default,  or  to  charge  him  with 
an  abuse  of  trust,  the  party  who  was  then  in  possession,  and 
claimed  the  land,  ought  at  least  to  have  furnished  the  sheriff 
with  clear  and  distinct  proof  of  the  division  of  the  three  acres 
into  town  lots,  and  the  si^  and  description  of  those  lots,  and 
that  the  same  was  the  act  of  the  owner: "  See  Id.  506. 

In  this  case,  the  sale  of  the  land  in  gross  was  occasioned  by 
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the  inconeot  description  of  the  premifles,  giyen  to  the 
bj  respondent,  and  by  hia  failing  to  inform  the  officer  of  the 
trae  situation  of  the  property.  To  set  aside  the  sale  on  this 
ground,  under  the  circumstances,  would  be  to  allow  a  party  to 
take  advantage  of  his  own  deceit  or  negligence. 

Inadequacy  of  price  is  a  fact  which  is  admitted  to  be  given  in 
evidence  in  proceedings  of  this  nature,  to  establish,  in  connec- 
tion with  other  circumstances,  fraud  in  the  officer  making  a 
sale,  but  is  never  of  itself  sufficient  to  annul  such  sale,  and 
certainly  it  would  not  be  sufficient  under  our  law,  which  pro- 
vides for  the  redemption  of  the  property  sold. 

That  part  of  the  argument  of  counsel  which  is  based  upon  the 
great  injury  which  will  result  to  the  respondent  and  the  mort- 
gagee  if  the  judgment  be  reversed  is,  under  the  circumstances 
of  this  case,  entitled  to  no  consideration  at  the  hands  of  a  court. 
By  the  terms  of  the  sale  the  respondent  or  his  mortgagee  had  a 
right  at  any  time  within  six  months  to  redeem  the  land  by  the 
payment  of  the  purchase  money,  with  eighteen  per  cent  dam- 
ages, and  such  taxes  as  had  been  paid  by  the  purchaser;  if  they 
had  failed  to  do  so,  a  court  of  equity  should  not  interpose  to 
protect  them  from  the  consequences  of  their  negligence. 

The  order  of  the  court  below,  annulling  the  sale^  is  zeTsrsed^ 
with  costs. 

Heydekveldt,  «r.,  concurred. 


Failubb  of  SHXsnrF  to  Givs  Nonoi  of  Exkoutov  Sals  aa  provided  by 
law  doea  not  vitiate  the  aale,  ancfa  atatotee  being  regarded  aa  direotory  only, 
and  not  mandatory:  See  Ware  v.  Bradford,  86  Am.  Deo.  427;  Maddox  v.  ^ii(- 
<toan,  44  Id.  234;  Brooica  v.  Booney^  56  Id.  430;  Draper  v.  Bryson^  57  Id. 
257j  aod  the  notes  thereto  collecting  other  cases.  The  principal  case  is  cited 
'"^c  V«';:.>  ^)to  the  same  point,  with  approval,  in  Harvey  v.  Fisk^  9  Cal.  94;  Shores  v. 
^  8eoU  Biver  Water  Co.,  17  Id.  628;  8imMm  v.  Ecketein,  22  Id.  591.    And  gen- 

erally, the  validity  of  the  sale  and  of  the  parohaser*8  title  are  not  affected 
by  mere  irregularities  of  the  officer:  Maddox  v.  Sullivan,  44  Am.  Dec.  234; 
By  ere  v.  Fowler,  54  Id.  271;  Brooke  v.  Booney,  56  Id.  430;  Caaey  v.  Gregory, 
Id.  581;  NewUm  v.  SUxU  Bank,  58  Id.  363,  and  notes.  See  also  Weleh  v. 
SvUinaii,  8  Gal.  186,  approvingly  referring  to  the  principal  case  on  this  point. 
It  is  cited  on  the  same  subject  in  Cloud  v.  El  Dorado  Co.,  12  Id.  133. 

Duty  of  Shxbiff  to  Lkvt  on  Pjebsonaut  bdorb  Rkaltt:  See  Boade 
V.  Symmee,  13  Am.  Dec  621;  Governor  v.  Carter,  14  Id.  588;  Hanmm  v. 
Bamee'e  Lessee,  22  Id.  322. 

Unseoorded  Mortoaob,  Effiot  of,  as  Libn:  See  Oredey  v.  ffoterAoicie, 
86  Am.  Dea  730;  Shepherd  v.  BurhhaJUer,  68  Id.  523. 

ExBODTZON  Sals  of  Dibtinot  T&acts  of  Rbaltt  ek  Masse,  Vaudxtt  of: 
See  BeOar  v.  Haartt,  41  Am.  Deo.  650,  and  note.  The  principal  case  is  oitad 
with  approval  on  this  point  in  PaU/on  v.  Stewart,  19  Ind.  235.    But  that 
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is  overruled  on  tluB.  point  in  CailtU  v.  Oilbert,  23  IcL  614,  621,  and  the  prin- 
cipal cue  ie  criticised  and  distiqgiuBhed. 

Ikadkqitact  of  Gonsidkiution  oir  Execution  Salb,  Effect  of:  See  Part* 
4ow  V.  Lane,  vi9  Am.  Deo.  473;  Ingram  ▼.  BeUt,  47  Id.  601;  Cokman  ▼.  Bank 
V  Hamburg,  49  Id.  671;  Oreenup  v.  Stoker,  62  Id.  474;  SproU  ▼.  Seid,  66 
648;  DaiUd  y.  ModaweU,  68  Id.  260;  AUm  ▼.  CMe,  68  Id.  416.  The  prinoi- 
{Ml  ceae  ii  cited  ae  aathority  on  this  point  in  Oastner  y.  Patttrton,  23  OaL 
^02. 


Poole  v.  Gebbabb. 

[6  GAUFoaviA,  71.] 

SomaTBAD  GAir  be  Oonyetbd  Awat  oxlt  bt  Joint  Dbxd  of  Hvsbanb 
AND  Wife,  in  California,  the  wife  being  examined  apart  from  her  has* 
hand,  and  separate  deeds  by  both  spouses  conveying  snoh  homestead  are 
void. 

Homestead  is  Joint  Estate  of  Husband  and  Wife,  wiUi  right  of  snr- 
vivorship. 

Wife  cannot  Sub  Alone  fob  Homestead,  bat  her  husband  must  be 
joined. 

Appbal  from  a  judgment  rendered  against  the  plaintiff  and 
Appellant,  in  an  action  brought  by  her  against  tiie  defendant 
jmd  respondent  to  recoyer  a  certain  homestead.  The  plaintiff's 
husband,  in  1853,  by  his  individual  deed,  not  joined  in  by  the 
plaintiff,  undertook  to  convey  the  homestead  to  the  defendant. 
The  plaintiff  subsequently,  and  before  this  action,  her  husband 
Jhaving  left  the  country,  made  her  deed  as  Vkfeme  sole,  conveying 
her  interest  in  the  premises  to  the  defendant,  she  supposing  that 
«he  had  no  legal  titie.  In  this  action  the  plaintiff's  husband 
"was  not  joined,  and  the  defendant  demurred  on  that  ground. 
The  demurrer  being  overruled,  the  defendant  answered,  and 
upon  the  trial  a  verdict  and  judgment  were  rendered  in  his  favor, 
ihe  court  being  of  the  opinion  th«>t  the  plaintiff  had  conveyed 
away  her  interest. 

J.  B.  Bdrtf  for  the  appellant. 
Sidney  F.  Smiih,  for  the  respondent. 

By  Court,  Hetdsntkldt,  J.  The  court  below  erred  in  deciding 
that  the  deed  of  the  plaintiff  conveyed  all  her  interest  in  the 
property.  In  Simpens  v.  Sloan^  5  Cal.  457,  at  the  October  term, 
1855,  we  held  "  that  a  feme  covert  has  no  power  to  make  a  con- 
tract." 

To  make  a  valid  sale  of  the  homestead  requires  the  joint  deed 
of  husband  and  wife.    The  husband  must  make  the  contract, 
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and  the  wife  must  assent  to  it  bj  an  examination  separate  and 
apart  from  her  husband.  This  is  the  niorle  pointed  out  by  the 
statute,  and  it  must  be  striotly  pursued;  CuuL  v.  McChriatian, 
4  Cal.  23. 

It  seems,  therefore,  in  this  case,  that  both  the  deeds  separately 
executed,  of  Poole  and  his  wife,  are  invalid. 

On  the  other  hand,  the  wife  has  no  right  to  sue  alone.  In 
Taylor  y.  Eargous,  4  Cal.  268  [60  Am.  Dec.  606],  we  decided  that 
the  homestead  was  a  joint  estate  in  husband  and  wife,  with  the 
right  of  survivorship.  It  results  from  that  decision  that  it  is 
neither  common  property,  which  would  enable  the  husband  to 
sue  alone,  nor  is  it  the  separate  estate  of  the  wife,  in  which  case 
only  she  would  be  enabled  to  sue  alone. 

She  should  have  joined  her  husband  in  the  action,  and  he 
would  not  have  been  estopped  by  a  void  deed. 

The  court  therefore  erred  in  overruling  the  demurrer. 

The  judgment  below  is  right  upon  thi&i  ground,  but  to  prevent 
any  question  of  pre-ad judication  in  another  suit,  it  is  most  proper 
here  to  reverse  the  judgment,  and  also  the  order  overruling  the 
demurrer,  and  remand  the  case,  with  instructions  to  the  court 
below  to  sustain  the  demurrer. 

Ordered  accordingly. 

Tebbt,  J.,  concurred. 

CoNVETANCK  OF  HoMBSTBAB. — The  law  of  homestead  ia  so  entirely  Btat!i> 
tory,  and  the  statutes  of  different  states  concerning  it  are  so  varions  and  8» 
ofte!i  amended,  that  it  is  difficult  to  formulate  any  general  principles  or  rale» 
relating  to  any  branch  of  the  subject.  There  is,  however,  a  fair  degree  of 
uniformity  of  statutory  and  case  law  upon  the  general  subject  of  conveyance 
of  homesteads,  which  we  propose  to  consider  in  this  note. 

In  Absence  of  Statutes  Restrictino  Alienation  of  homesteads,  th» 
owner  thereof  has  undoubtedly  as  full  and  perfect  a  right  to  convey 
the  property  as  he  would  have  had  if  it  had  not  been  a  homestead,  th# 
mere  exemption  of  it  from  forced  sale  having  no  tendency  to  limit  the 
right  of  voluntary  alienation:  Thompson  on  Homestead,  sec.  454;  Smyth 
on  Homestead,  sec.  241 ;  Smith  v.  MaUone,  10  S.  C.  39;  Rector  v.  Rotton,  3- 
Neb.  171;  In  re  Crosst  2  Dill.  320.  The  power  of  alienation  is  not  derived 
from  the  statute  relating  to  alienation  of  homesteads.  It  is  an  incident  ot 
the  ownership  of  the  property  independent  of  the  iiomestead  law,  and  tlie- 
directions  and  prohibitions  of  the  statute  as  to  the  alienation  are  mere  restric- 
tions upon  this  antecedent  power.  Without  any  such  restriction,  the  prop- 
erty passes,  by  a  conveyance,  as  if  there  were  no  homestead.  No  express 
waiver  of  the  homestead  is  essential,  unless  the  statute  requires  it,  because 
the  property  having  passed  by  the  conveyance,  the  homestead  necessarily 
ceases:  Id.    There  can  be  no  homestead  for  one  person  in  another's  property. 

HOMBSTSAD   BlOHT,   WHETHER   ESTATB  OR  MeRB  PBIVILBOB. — ^It  is  held 

in  the  principal  case,  that  under  the  Califoniia  statute  as  it  Uien  was  th» 
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homestead  of  the  husband  and  wife  was  a  species  of  estate  fai  Joint  ten- 
ancy, and  this  doctrine  was  maintained  in  other  cases:  Hevalk  v.  Knufmer^  8 
Cal.  66;  BuchanarCa  EetaUy  Id.  507;  TompHns'a  Estatey  12  Id.  114.  It  was 
repudiated,  however,  in  later  cases:  Oee  v.  Moore^  14  Id.  472;  OtUod  v.  Ouiod, 
Id.  506;  Bowman  v.  Norton,  16  Id.  213;  Brennan  v.  WuUace,  25  Id.  1 14.  These 
cases  held  the  homestead,  in  effect,  to  be  a  mere  privile.t^e  secured  to  the 
debtor  and  his  wife  by  the  statute,  to  hold  and  enjoy  the  property  and  have 
it  descend  as  appointed  thereby,  free  of  the  claims  of  creditors,  unless  waived 
in  the  manuer  pointed  out.  Subfsequently,  in  1860,  a  statute  was  passed  de- 
claring expressly  that  the  husband  and  wife  in  such  cases  should  hold  as  joint 
tenants,  and  under  this  statute  it  was  held  that  the  homestead  was  an  estate 
in  joiut  tenancy  in  its  main  features:  Barber  v.  Babel,  36  Id.  11.  The  true 
doctrine  would  seem  to  be  that  the  homestead  right,  as  contradistinguished 
from  the  property  to  which  it  is  attached,  is  not  an  estate  at  all,  but  a  mere 
privilege:  Brame  t.  Craig,  12  Bash,  404;  but  that  this  privilege,  with  its 
attendant  restrictious,  modifies  the  estate  previously  held  in  the  property, 
and  impresses  upon  it  new  features.  The  incideut  of  involuntary  alienation, 
and  to  a  limited  extent  the  power  of  voluntary  alienation  also,  are  taken 
away  from  the  estate  or  suHpeuded  while  the  homestead  lasts:  Johnston  v. 
Bush,  49  Cal.  198.  It  seems  to  us,  however,  that  some  of  the  consequences 
sometimes  deduced  from  the  doctrine  that  the  homestead  riglit  merely  sus- 
pends the  power  of  alienation  do  not  necessarily  Bow  from  it. 

HOBCESTSAD   RiOHT  IS  PERSONAL,  AND  NOT  ALIENABLE.      It  is  well  Settled 

that  the  right  of  homestead,  as  contradistinguished  from  the  property,  and 
the  attendant  exemption,  are  purely  personal  to  the  debtor  and  the  beneli- 
ciaries  of  the  right,  and  are  wholly  inalienable:  Bowman  v.  Norton,  16  Cal. 
213;  HewiU  v.  Templeton,  48  HI.  367;  Barker  v.  Jiollbis,  30  Iowa,  412;  Oainea 
V.  Caaey,  10  Bush,  92;  Chamberlain  v.  Lyell,  3  Midi.  458;  Boun/er*H  Ap/>eal, 
21  Pa.  St.  210;  Thompson  on  Homestead,  sec.  452.  Thus,  where  the  land  is 
conveyed  to  one  without  releasing  the  homestead  right,  which  is  subse- 
quently conveyed  to  another,  nothing  passes  by  the  latter  conveyance:  Heioiti 
Y.  Templeton,  48  111.  367.  This  fact  of  the  inalienubility  of  the  homestead 
right  strengthens  the  view  that  it  is  not  an  estate  in  the  land. 

Whether  Transfer  of  Homestead  by  Mortgage  is  Practically  Pro- 
hibited BY  Mere  Exemption  of  it  from  forced  sale,  that  is  to  say,  whether 
a  sale  under  a  mortghififi  is  a  forced  sale  forbidden  by  the  exemption,  so  that 
the  mortgage  is,  in  effect,  non -enforceable  without  any  restraint  upon  the 
power  of  voluntary  alienation,  has  sometimes  been  made  a  question.  It  has 
been  held  in  Texas  that  a  foreclosure  sale  under  a  mortgage  is  a  forced  sale, 
and  therefore  forbidden,  although  the  mortgage  itself  is  executed  in  accord- 
ance with  the  provisions  of  the  statute  relating  to  conveyances  of  homesteads, 
but  that  if  the  mortgage  contains  a  power  of  sale,  a  sale  under  the  power  is  not 
forbidden:  Sampaon  v.  Williamson,  55  Am.  Dec.  762;  S.  C,  G  Tex.  102;  Stewart 
V.  Mnchty,  16  Id.  58;  Jordan  v.  PeaJc,  38  Id.  439.  This  conclusion,  Mr. 
Thompson  more  forcibly  than  politely  says,  is  *'  wlioUy  destitute  of  sense:  " 
Thompson  on  Homestead,  sec.  458.  The  same  doctrine  is  laid  down  in  Illin«)is 
with  respect  to  mortgages  in  which  the  homestead  right  is  not  expressly  waived: 
Smith  V.  Marc,  26  111.  150;  Wing  v.  Cropper,  35  Id.  256.  So  in  Louisiana, 
it  has  been  determined,  under  a  statute  rendering  homestead  property  ex- 
empt from'  '*  seizure  and  sale  "  without  any  restriction  upon  the  power  t4»  sell 
or  mortgage,  a  mortgage  of  the  homestead  cannot  be  enforced,  and  im|M>set 
no  restraint  upon  a  subsequent  conveyance  by  the  mortgagor  to  some  other 
penon:  Van  WickU  ▼.  Landry,  29  La.  Ann.  330;  Thompson  on  Homes tcad. 
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seo.  457.  ThA  better  opinion  undoubtedly  la,  however,  that »  mortgage  of  a 
homestead  where  there  are  no  statutory  restrictions  on  yolnntary  aUenation, 
or  where  such  mortgage  is  executed  aooording  to  the  requirements  of  the 
statute,  IB  as  valid  and  efifectual  as  a  mortgage  of  any  other  property,  not- 
withstanding  the  exemption  of  the  homestead  from  a  forced  sale:  In  re  Cross, 
2  Dill.  320. 

CoNSTrronoNALiTr  of  Statutes  LiMiriNa  ob  Restrainino  Alixnabilitt 
OF  HoMXSTXAD  property  is  beyond  serious  question:  Thompson  on  Homestead, 
sec.  466;  Barton  v.  DraJee^  21  Minn.  290.  Bat  in  Dunher  v.  Chedie,  4  Nev. 
378,  it  was  held  that  a  statute  was  unconstitutional  which  provided  that  no 
valid  mortgage  of  a  homestead  could  be  made  by  a  husband  and  wife  to  secure 
any  lien  or  indebtedness,  where  the  constitution  provided  that  homesteads 
should  be  "exempt  from  forced  sale,*'  and  from  alienation,  except  by  the 
"joint  consent  of  husband  and  wife,**  with  a  proviso  that  the  section  should 
not  apply  "to  any  process  of  law  obtained  by  virtue  of  a  lien  given  by  the 
consent  of  both  husband  and  wife,"  etc.  The  ground  of  the  decision  was  that 
this  section  of  the  constitution  authorized  mortgages  by  the  husband  and  wife. 

CONSTBUCTIOK  OF  STATUTES  BeSTRAININO  ALIENATION  OF  HOMESTEADS. — 

The  general  rule  is,  that  homestead  laws  are  to  be  liberally  construed  to  ad- 
vance their  beneficial  objects,  and  to  carry  out  the  purpose  of  the  legislature: 
Thompson  on  Homestead,  sees.  4,  7;  that  is  to  say,  the  construction  should 
be  liberal  towards  the  debtor,  but  strict  towards  his  creditors  and  purchasers 
from  liim.  This  latter  branch  of  the  rule  was  laid  down  in  very  emphatic  terms 
in  Whittle  V.  Saunders,  54  Ga.  548,  where  it  was  held  that  statutory  restraints 
on  the  alienation  of  homesteads  should  be  strictly  construed  as  against  pur- 
chasers, and  that  their  rights  should  be  closely  watched  but  never  enlarged. 
And  it  is  the  clear  doctrine  of  most  of  the  authorities  that  the  statutory  requi- 
sites of  a  conveyance  or  release  of  a  homestead  must  be  strictly  complied  with, 
or  the  homestead  right  will  not  be  divested.  There  can  be  no  divestiture  ex- 
cept in  the  way  and  for  the  purposes  pointed  out  by  the  statute:  Moughon  ▼. 
Masterson,  59  Ga.  835;  Brown  v.  Driggers,  62  Id.  354,  and  cases  cited  posL 
A  mere  mortgage  la  no  waiver  of  the  homestead  right,  for  instance,  where  the 
statute  provides  specifically  how  the  right  is  to  be  released,  and  that  mode  ii 
not  followed:  Wijig  v.  Cropper,  35  HI.  256. 

Nbcessitt  of  Joinder  of  Husband  and  Wife  in  Bbleasb  of  Hom- 
8TBAD. — A  very  common  and  almost  universal  restriction  on  the  alienation  of 
homesteads  of  married  persons  is  the  statutory  requirement  that  the  husband 
and  wife  shall  jv)in  iu  the  deed.  Where  this  is  required,  such  joinder  is,  of 
course,  essential  to  divest  the  homestead  right:  Smyth  on  Homestead,  sec 
242;  Thompson  on  Homestead,  sec.  474;  Hannon  v.  Somer,  3  McCreary,  326; 
QreenvDood  v.  Maddox,  27  Ark.  648;  Dunn  v.  Toaer,  10  Gal.  167;  Beait  ▼. 
Alien,  30  111.  30;  Vavsant  v.  Vanzant,  23  Id.  536;  Patterson  v.  Kreig,  29  Id. 
514;  Marshall  v.  Barr,  35  Id.  106;  Panton  v.  ManUy,  4  Dl.  App.  210;  Bar- 
neU  V.  MendenhcUl,  47  Iowa,  206;  Clay  v.  Richardson,  59  Id.  483;  Clark  v. 
Shannon,  1  Nev.  568.  Even  the  husband  and  wife  themselves  cannot  by 
mutual  conveyances  confer  upon  each  other  the  power  to  convey  the  home- 
stead by  a  sole  deed:  Spoon  v.  Van  Fonsen,  53  Iowa,  494.  A  deed  or  mort- 
ga^'e  by  the  husband  alone  is  certainly  void  as  to  the  wife,  and  the  better 
o])inion  is,  that  it  is  also  absolutely  void  as  to  the  husband:  Thompaon  on 
Homestead,  sec.  474;  MiUer  v.  Marx,  55  Ala.  322;  BaUeutn  v.  Wood,  58  Id« 
642;  Revalk  v.  Kraemer,  8  Gal.  66;  Sears  v.  Dixon,  33  Id.  326;  BoH^er  v.  Babd, 
:U}  M  31;  Richards  v.  Oreene,  73  HI.  54;  Alley  v.  Bay,  9  Iowa,  509;  Lorsom 
V.  iieynoids,  13  Id.  579;  Bumap  v.  Cook,  16  Id.  149;  Higley  v.  Millard^  4S 
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Id.  586;  Mania  r.  Ward,  5  Kan.  239;  Ayre$  y.  ProbaaeOy  14  Id.  100;  Tontf 
▼.  Eifort,  80  Ky.  152;  Richards  r,  Ohaee,  2  Gray,  883;  Beeeher  t.  Baidy,  7 
Mich.  488;  Dye  y.  Mann,  10  Id.  291;  AmphkU  ▼.  HMard,  29  Id.  298;  WU. 
der  V.  ffaughey,  21  Minn.  101;  j^arton  ▼.  i>ml:e,  Id.  299;  Clark  ▼.  ^ftoniKm, 
1  Nev.  568;  Kennedy  v.  Stacy,  1  Bazt.  220;  /2o{)per«  v.  Renshaw,  37  Tex.  625; 
AheU  Y.  Z^oCArop,  47  Vt.  375,  distingnishing  H&we  y.  ^cianw,  28  Id.  541; 
WilUams  y.  iStorr,  5  Wis.  534;  Phelps  y.  Roaney,  9  Id.  70;  /fait  y.  HouU,  19 
Id.  472.  It  is  held  also  that  where  the  statatory  requisites  as  to  the  wife's 
joinder  are  not  complied  with,  even  a  subsequent  acknowledgment  by  her 
will  not  cure  it:  Bcdkum  v.  Wood,  58  Ala.  642.  A  mortgage  by  the  husband 
alone,  under  these  authorities,  imparts  no  notice  to  a  subsequent  purchaser: 
JTigley  v.  Millard,  45  Iowa,  586.  And  a  subsequent  couYeyance  by  the  hus- 
band and  wife  will  pass  the  property  free  of  the  prior  incumbrance:  Morris 
Y.  Ward,  5  Eotn.  239;  Van  Reynegan  ▼.  Revalk,  8  Cal.  75.  The  prior  mort- 
gage by  the  husband  alone  does  not,  it  is  held,  come  into  operation  upon  the 
cessation  of  the  homestead  right:  Id.  A  valid  subsequent  mortgage  by  lx>th 
spouses  is  at  least  entitled  to  priority  over  a  previous  mortgage  by  the  hus- 
band alone:  Eldridge  v.  Pierce,  90  111.  474.  The  subsequent  mortgagee  may 
defend,  in  a  suit  for  foreclosure  of  the  prior  mortgage,  on  the  ground  of  the 
homestead  right:  Dorsey  v.  MeFarland,  7  Cal.  342;  Alley  v.  Bay,  9  Iowa, 
509;  Dye  v.  Mann,  10  Mich.  291.  A  mortgage  by  both  spouses,  even  after 
foreclosure  of  the  prior  mortgage  against  the  husband  alone,  is  held  good  in 
Van  Reynegan  r.  Revalk,  8  Cal,  75. 

There  are,  however,  many  authorities  holding  that  as  the  statutory  restraint 
upon  alienation  is  merely  a  suspension  of  that  right,  a  conveyance  in  viola- 
tion of  the  restraint,  as  by  the  non-joinder  of  the  wife,  or  the  like,  is  void  only 
as  to  the  homestead  right,  and  subject  to  that  right,  passes  whatever  estate 
the  grantor  has.  This  was  the  doctrine  which  prevailed  in  California  under 
the  statute  of  1851,  after  the  decision  in  Oee  v.  Moore,  14  Cal.  472,  where  it 
was  held  that  a  husband's  sole  deed  of  the  homestead  vested  in  his  grantee  an 
inchoate  interest  which  became  perfect  upon  the  divestiture  of  the  homestead 
right  by  the  wife's  death,  or  otherwise.  Field,  C.  J.,  delivering  the  opinion 
in  that  case,  said:  **If  the  premises  are  the  property  of  the  husband,  or  the 
common  property  of  both  husband  and  wife,  before  they  become  a  homestead, 
they  remain  such  separate  or  common  property  afterwards;  and  the  hus- 
band's absolute  power  of  alienation  is  only  restrained  so  far  as  may  be  neces- 
sary for  the  protection  of  the  homestead,  and  no  further.  It  follows  that  the 
estate  of  the  defendant  passed  to  Elmore  by  his  conveyance  of  March,  1853, 
subject  to  the  right  of  husband  and  wife  to  enjoy  and  use  the  premises  as  a 
homestead  until  another  homestead  was  acquired,  or  their  character  as  such 
homestead  was  otherwise  gone.  Upon  the  death  of  the  wife  without  issue 
living,  the  premises  ceased  to  be  a  homestead,  and  the  purchaser,  Elmore,  or 
those  claiming  under  him,  became  thereupon  entitled  to  the  possession." 
After  some  further  remarks  of  the  same  tenor,  the  learned  chief  justice  says: 
"We  are  awaro  of  decisions  of  this  court  holding  different  views  from  those 
expressed  in  this  opinion.  Thus,  in  Taylor  v.  Hargous,  4  CaL  273,  it  is  said 
that  as  soon  as  a  place,  by  the  occupancy  in  good  faith  of  the  family,  acquires 
the  character  of  a  homestead,  the  nature  of  the  estate  is  changed  without 
reference  to  the  manner  in  which  the  title  to  the  property  originated,  whether 
it  was  the  separate  estate  of  either  husband  or  wife,  or  the  common  property 
of  both.  '  It  is  turned,'  says  the  court,  *  into  a  sort  of  joint  tenancy,  with  the 
right  of  surviyorship,  at  least  as  between  husband  and  wife,  and  this  estate 
cannot  be  altered  or  destroyed,  except  by  the  eoncarrence  of  both  in  the  man- 
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nor  provided  by  law;'  and  the  jadgment  of  the  ooart  beknr  in  that  oaw 
adjadging  the  deed  of  the  hoBband,  without  the  signature  of  the  wife^  to  be 
canceled  as  null  and  void,  was  affirmed. 

*'In  PooU  ▼.  Oerrard,  6  Gal.  71,  and  in  BevcUk  v.  Kraemier^  8  Id.  73,  liia 
doctrine  advanced  in  Taylor  v.  HargouB,  as  to  the  joint  estate  of  the  hus- 
band and  wife,  with  the  right  of  survivorship,  is  repeated.  This  doctrine  haa 
never  met  the  approbation  of  the  profession,  and  is  not  warranted  by  any 
language  of  the  constitution  or  the  statute.  There  is  nothing  in  the  nature 
of  the  homestead  right  or  privilege  which  justifies  its  designation  as  suoh  an 
estate.  The  right  or  privilege  has  no  single  feature  resembling  a  joint  ten- 
aucy.  The  estate  rests  where  it  existed  before  the  premises  were  appropri- 
ated as  a  homestead.  The  appropriation  of  them  confers  a  right  upon  the 
wife  to  insist  that  their  character  as  a  homestead  shall  continue  until  she  con- 
sents to  the  alienation,  or  another  homestead  is  provided,  or  they  are  oUier- 
wIbc  abandoned.  The  wife,  if  surviving  her  husband,  takes  the  homestead, 
not  by  virtue  of  any  right  of  survivorship  arising  from  the  alleged  joint  ten- 
ancy, but  as  property  set  apart  by  law  from  her  husband's  estate,  for  her 
benefit  and  that  of  his  children,  if  there  be  any." 

The  doctrine  of  this  case  is  approved  in  Ouiod  v.  Qviod,  14  GaL  506,  and 
Bowman  v.  Norton^  16  Id.  213.     In  the  latter  case  it  was  held  that  where  the 
husband  alone  made  a  mortgage  of  the  homestead,  and  the  husband  and  wife 
subsequently  conveyed  to  a  third  person,  the  latter  conveyance  operated  as  an 
aband<»iment  of  the  homestead,  and  the  prior  mortgage  becam^effectual.    In 
MeQvade  v.  WhaUy,  31  Id.  526,  it  was  held  that  the  doctrineof  Gee  v.  Moon,  14 
€aL  472,  on  this  point  applied  only  to  the  act  of  1851,  and  not  to  the  act  of  1860, 
and  that  a  failure  to  record,  as  required  by  the  act  of  1860,  a  homestead,  previ- 
ously conveyed  by  the  husband  alone,  was  an  abandonment  of  the  homestead. 
The  doctrine  that  a  conveyance  by  the  husband  alone,  contrary  to  the  stat- 
utory restriction,  passes  the  title  to  homestead  property,  subject  to  the  home- 
stead right,  is  held  also  in  Stewart  v.  Mackey,  16  Tex.  56.    In  Maafi  v.  Bus- 
aeU,  1  Lea,  543,  it  is  held  that  a  deed  by  the  husband,  not  sufficiently  executed 
i^y  the  wife,  will  not  divest  the  homestead  right  as  to  either  spouse,  but  will 
vest  the  grantee  with  the  husband's  expectation  of  a  reversion  on  the  termina- 
tion of  the  homestead.     In  the  subsequent  case  of  Crook  v.  Litn^ord,  2  liea, 
237,  it  was  held,  in  accordance  with  the  doctrine  of  BowmcM  v.  Norton^  tupra, 
that  where  a  husband  mortgaged  the  homestead  and  afterwards  joined  with  his 
wife  in  conveying  to  another,  releasing  the  homestead,  the  prior  mortgagee 
was  entitled  to  subject  the  whole  property  to  his  debt.     In  several  other  cases 
it  is  held  that  a  mortgage  or  conveyance  of  the  homestead  by  the  husband, 
not  sufficiently  executed  by  the  wife  under  the  homestead  law,  is,  neverthe- 
less, valid  and  efiectual  to  pass  the  husband's  estate,  subject  to  the  homestead 
right:  See  Broum  v.  Coon,  36  III  243;  Davis  v.  Andrews,  30  Vt.  678;  Ood- 
frty  v.  Thornton,  46  Wis.  677,  overruling  HoAt  v.  Hmde,  19  Id.  472.     In 
€tummon  v.  TwUehel,  38  N.  H.  62,  where  the  husband  alone  had  executed  a 
mortgage  of  property  in  which  an  inchoate  homestead  right  existed,  and  the 
husband  and  wife  afterwards  executed  a  mortgage  to  another,  releasing  the 
homestead  right,  it  was  decided  that  the  subsequent  mortgagee  might  redeem 
the  prior  mortgage,  but  could  not  require  the  prior  mortgagee  to  set  out  the 
homestead. 

Whisbx  HusBAifD  Alonb  Aukns  Homxstsao  and  Dblivxbs  PosmnnoK 
OR  Abandons  the  premises,  it  haa  been  held,  in  a  number  of  cases,  to  inure  in 
fkvor  of  the  grantee  so  as  to  vest  the  title  in  him  notwithstanding  the  inva- 
lidity of  the  conveyance:  Brown  v.  Ooont  36  BL  243;  IMbadt  v.  Lone,  Id 
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437;  ffaU  ▼.  FkiUerUm^  09  Id.  448;  Stewart  ▼.  Maoheif,  16  Tn.  56;  JonUm  ▼. 
<}od7nan,  19  Id.  273.  Bat  in  lUIiback  ▼.  Xane,  supni,  it  was  decided  that 
such  abandonment  did  not  inure  to  the  benefit  of  third  persons,  so  that  the 
^rrantee  would  take  free  of  the  lien  of  a  prior  judgment  against  the  grantor. 
•So  in  Va9€y  v.  Board  of  TrusteeSt  59  Id.  188,  it  was  held  that  such  an  aban- 
•dunment  aiter  a  mortgage  by  the  husband  alone  would  be  a  waiver  of  the 
homestead  right  in  favor  of  the  mortgagee,  and  the  subsequent  conveyance, 
releasing  the  homestead  right,  would  pass  no  title  which  could  be  asserted 
against  the  mortgagee. 

Natukb  of  Estatb  OB  Intbbbst  or  Husband  in  Hombstead  Prbkisbs 
IX>BS  NOT  Affect  the  question  of  his  inability  to  convey  or  incumber  the 
homestead  by  his  sole  act.  Hence,  the  husband's  sole  assignmcmt  of  a  certfi- 
cate  for  the  purchase  of  school  land,  settled  on  as  a  homestead,  will  not  divest 
the  wife's  interest:  Wheatley  v.  GriJUn,  60  Tex.  209.  So  where  he  holds 
under  a  bond  for  a  deed,  he  cannot,  by  his  sole  assignment  of  the  bond,  or  by 
his  own  conveyance,  divest  the  homestead:  Slinaon  v.  Hichardson,  44  Iowa, 
573;  McKee  v.  WUeox,  11  Mich.  358;  Grijfin  v.  Proctor,  14  Bush,  671.  And 
notwithstanding  such  attempted  alienation,  the  wife  may  have  specific  per- 
formance of  the  bond  to  convey:  McKee  v.  Wilcox^  supra.  Generally  the  hus- 
band alone  can  no  more  convey  an  equitable  estate,  held  as  a  homestead, 
than  a  legal  one:  Moore  v.  Heaves,  15  Kan.  150. 

Mode  of  Husband's  Attbmpted  Alienation  ob  Incumbranob  of  Homb- 
stead Pbofebty  by  Own  Act  is  immaterial  as  affecting  its  validity.  Thus  a 
eontract  for  the  conveyance  of  the  homestead  signed  by  himself  alone  has 
been  held  invalid:  Tost  v.  DevatiU,  9  Iowa,  60;  Bamett  t.  Mendenhall,  42  Id. 
296;  Ajiderson  v.  Culvert,  55  Id.  233;  Dormer  v.  Bedenbaugh,  61  Id.  269;  Bar- 
ion  V.  Drake,  21  Minn.  299.  In  Iowa  an  action  for  damages  against  husband 
alone  will  not  lie  for  breach  of  such  an  agreement.  Bat  the  contrary  is  held 
in  IVrigfU  v.  Hayes,  34  Tex.  253,  where  it  is  decided  that  whQe  such  a  con- 
tract cannot  be  specifically  enforced  during  the  wife's  life,  an  action  for  dam- 
ages will  lie  against  the  husband,  or  the  contract  may  be  specifically  enforced 
against  him  after  her  death.  A  judgment  for  specific  performance  of  such  a 
contract  against  the  husband  alone  may  be  set  aside  at  the  instance  of  both 
spouses:  Barton  v.  Drake,  21  Minn.  299.  The  husband's  sole  conveyance 
will  not  satisfy  the  contract:  Clarkin  v.  Lewis,  20  CaL  634.  Nor  will  hii 
widow  be  bound  by  such  conveyance,  though  she  assented  to  the  contract: 
Bing  v.  Bwi,  17  Mich.  465.  If,  after  a  contract  for  a  conveyance  by  the 
husband  alone,  she  voluntarily  removes  with  him  to  a  new  homestead,  the 
contract  may  be  specifically  enforced  against  her  objection:  AUison  v.  ShtU- 
ing,  27  Tex.  450.  A  parol  agreement  by  both  spouses  to  convey  the  home- 
stead is  ineffectual:  Clark  v.  Etfart.%  AG  Iowa,  248. 

The  husband  cannot  by  his  sole  agreement  revive  the  lien  of  a  mortgage  on 
the  homestead  which  has  been  extinguished:  Spencer  v.  FredendaXl,  15  Wis. 
666;  nor  continue  such  lien  beyond  its  statutory  limit,  by  executing  a  new 
cote  and  mortgage:  Barber  v.  Babel,  36  Cal.  11. 

A  lease  of  the  homestead  and  a  transfer  of  possession  by  the  husband  alone, 
without  the  wife's  consent,  will  be  invalid  if  her  enjoyment  of  the  homestead 
will  be  interfered  with:  ("oughlin  v.  Cougldin,  26  Kan.  116.  And  the  hus- 
band's lease  will  not  estop  the  wife  from  denying  the  lessor's  title:  Morris  v. 
Sargent,  18  Iowa,  90.  The  husband  may,  without  joining  the  wife,  give  a 
license  for  the  removal  of  minerals  from  the  premises,  if  their  use  as  a  home- 
stead is  not  thereby  impaired,  especially  where  she  tacitly  acquiesces  in  the 
work:  ffarkness  v.  Burton^  39  Id.  101.    Au  assignment  by  the  husband  of  a 
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leMe  of  th«  preiiiifles  and  a  Bale  of  the  dwellmg-lioase  Is  vftHd,  H  Becwii,  undar 
the  Wisoonsin  revised  statutes  of  1858:  PUUioy.Cady,  12  Wis.  461.  Anactnal 
sale  of  the  homestead  by  the  hosband  alone  is  yalid,  it  seems,  under  the  Ken- 
tacky  statute,  whioh  simply  prohibits  a  mortgage,  release,  or  waiver  thereof, 
without  joining  the  wife:  Brame  v.  Chrcug,  12  Bush,  404;  Crout  y.  StaOer,  1^ 
Id.  442.  In  Iowa  an  auction  sale  of  the  premises  in  void  unless  the  husband 
and  wife  join  therein:  Gkwloek  v.  BcJoer,  46  Iowa,  334. 

That  Wnrs  is  Lxviko  Apart  vbom  Husband,  ok  is  Insaitb,  will  not 
render  his  sole  conveyance  of  the  premises  valid:  Lies  v.  De  Diablar,  12  GaL 
327;  Sherrid  v.  ScnUhunch,  43  Mich.  515;  Chambers  v.  Cox,  23  Kan.  393;  Ott 
V.  Sprague,  27  Id.  620;  Alexander  v.  Vennum,  61  Iowa,  160.  But  as  to  the 
case  of  a  wife  living  apart,  see  Biddiek  v.  Tvrpin,  11  Lea,  478. 

Form  of  Wife's  Asskkt  to  Gonyktancb  or  Rblbase  of  Hoxbbtbad.— 
The  mode  prescribed  by  statute  for  expressing  the  wife's  assent  to  a  release 
or  conveyance  of  the  homestead  must  be  strictly  pursued  in  order  to  be  effioct- 
ual.  Thus,  in  Illinois,  under  the  statute  of  1857,  and  subsequent  acts,  it  is 
established  that  the  release  or  waiver  of  the  homestead  right  must  appear  ia 
express  words  in  the  conveyance,  and  also  in  the  acknowledgment:  Vanzant  v. 
VanzarU,  23  IIL  536;  TharnUm  v.  Bof/den,  31  Id.  200;  Boyd  v.  Cudderhadt, 
31  Id.  113;  Conner  v.  Nichols,  Id.  148;  Smith  v.  MiUer,  Id.  157;  Clubb  v. 
Wise,  64  Id.  157;  Warner  v.  Crosby,  89  Id.  320;  Best  v.  Oholson,  Id.  465; 
School  Trustees  v.  Havey,  94  Id.  394;  Ayers  v.  Howls,  1  HI.  App.  600; 
Panton  v.  Manley,  4  Id.  210.  The  officer's  certificate  of  acknowledg- 
ment will  not,  in  that  state,  efifect  a  release:  Hutehings  v.  Huggins,  59 
111.  29.  A  mere  agreement  to  waive  the  homestead  will  not  do:  Black 
v.  Lusk,  69  Id.  70.  Where  the  wife  is  required  to  join  in  the  deed,  her 
mere  signature,  and  the  insertion  of  her  name  in  the  introduction  or  final* 
clause  of  the  conveyance,  but  not  in  the  granting  part,  will  not  suffice: 
Oee  V.  Moore,  14  Cal.  472;  McOrath  v.  Berry,  13  Bush,  391;  Cfreenough  v. 
Turner,  11  Gray,  332;  Bing  v.  Burt,  17  Mich.  465.  A  conveyance  show- 
ing a  relinquishment  of  dower  will  not  answer  the  purpose:  Long  ▼.  Mostyn, 
65  Ala.  543;  Clubb  v.  Wise,  64  lU.  157;  Wilson  v.  Christopherson,  53  Iowa,  481; 
Herbert  v.  Kenton  etc,  Ass^n,  11  Bush,  296.  If  the  statute  requires  the  -wife's 
acknowledgment  that  she  executed  the  instrument  of  her  own  free-will  and 
accord,  and  without  fear,  constraint,  or  persuasion  of  her  husband,  the  word 
"voluntarily"  is  not  equivalent  thereto:  Scott  v.  Simons,  70  Ala.  352.  Un- 
less the  statute  directs  otherwise,  the  joinder  of  the  husband  and  wife  in  a 
conveyance  in  the  ordinary  form,  expressing  no  waiver  of  the  homestead,  but 
purporting  to  convey  the  whole  estate,  will  be  sufficient:  AftUer  v.  Marx,  55 
Id.  322;  Forsyth  v.  Pretr,  62  Id.  443;  Drake  v.  BoiU,  2  Col.  685;  Christopher 
V.  WiUiams,  59  Ga.  779;  Wing  v.  Hayden,  10  Bush,  276;  Lover  v.  Bessenger, 
9  Baxt.  393.  Where  the  wife's  signature  only  is  required,  she  need  only 
sign  the  deed:  Lawver  v.  Slingerland,  11  Minn.  447.  And  her  ''voluntary 
signature  and  assent "  may  be  shown  also  without  her  actually  joining  the  deetl, 
if  it  is  expressed  in  a  statutory  mode,  as  where  her  name  appears  merely  in  the 
concluding  part:  DooUy  v.  ViUaUmga,  61  Ala.  129;  Long  v.  Mostyn,  65  Id. 
543;  Hood  v.  Powell,  73  Id.  171.  In  Alabama,  if  the  homestead  is  the  wife's 
property,  her  separate  examination  is  not  required,  and  a  conveyance  suffi- 
cient to  pass  her  statutory  estate  will  answer  the  purpose:  Weiner  ▼.  Ster- 
ling,  61  Ala.  98;  Dawaon  v.  Burris,  73  Id.  111.  Indeed,  it  may  be  stated  in 
general  terms  that  while  all  that  the  statute  requires  to  divest  the  home- 
stead must  be  strictly  performed,  nothing  more  is  necessary. 

Separate  deeds  by  the  husband  and  wife  will  not  be  sufficient,  where  the 
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wife  is  required  to  *' join*'  in  the  deed:  IHcUruon  ▼.  MeLwn^  57  N.  H.  31. 
Especially  where  a  long  interval  of  time  elapses  between  the  oonveyanoes; 
OU  v.  Sprague,  27  Kan.  620.  In  LtUher  v.  Drake,  18  Iowa,  92,  the  point  waa 
mooted,  but  not  decided,  as  to  whether  or  not  separate  deeds  by  the  sponse* 
would  convey  a  homestead  ander  the  statute. 


DowNEB  V.  Lent. 

[6  Cauvobitia.,  94.] 
MlHBBBS  or  BOABD  OF  PlLOT  OoMMISSIOM  EBS  ABE  KOT  ClTILLT  LlABU  fOT 

wrongfully  revoking  a  pilot's  license,  such  board  being  a  qutui  judicial 
body,  intrusted  with  duties  requiring  the  exercise  of  judicial  discretion. 

Appeal  from  a  judgment  recovered  by  the  plaintiff  and  re- 
spondent, in  an  action  brought  bj  him  against  the  defendants 
and  appellants  for  revoking  the  plaintiff's  license  as  a  pilot,  and 
notifying  ship-masters,  etc.,  that  he  was  no  longer  authorized  to 
act  as  pilot.  The  complaint  set  out  that  the  defendants  were 
the  board  of  pilot  commissioners.  The  second  count  in  the 
complaint  charged  that  the  act  was  done  wrongfully  and  mali- 
ciously, and  with  knowledge  of  the  plaintiff's  rights.  The  de- 
fendants demurred  to  the  complaint  as  stating  no  cause  of 
action,  claiming  that  the  pilot  commissioners  were  not  person- 
ally liable  for  the  exercise  of  their  discretion  as  a  board.  .  De- 
murrer overruled,  and  the  defendants  answered.  Verdict  for 
the  plaintiff,  new  trial  denied,  and  judgment  on  the  verdict. 

John  S,  Eager  and  Jo.  O,  Baldwin,  for  the  appellants* 

Gregory  Yale,  for  the  respondent. 

By  Court,  Hetdenfeldt,  J.  It  is  beyond  controversy  that 
the  power  of  the  board  of  pilot  commissioners  is  qua»i  judicial, 
and  they  are  not  civilly  answerable.  They  are  public  oflcers  to 
whom  the  law  has  intrusted  certain  duties,  the  performance  of 
which  requires  the  exercise  of  judgment.  They  are  unlike  a 
ministerial  officer,  whose  duties  are  well  defined,  and  who  must 
fail  to  execute  them  properly  at  his  own  peril. 

Whenever,  from  the  necessity  of  the  case,  the  law  is  obliged 
to  trust  to  the  sound  judgment  and  discretion  of  an  officer,  pub- 
lic policy  demands  that  he  should  be  protected  from  any  conse- 
quences of  an  erroneous  judgment. 

The  court  erred  in  refusing  to  sustain  the  demuzxer  to  the 
declaration,  and  the  judgment  is  reversed. 

MuBBAT,  C.  J.,  and  Tbbbt,  J.,  concurred. 
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Public  Boa&im  and  OnrcEBS  Acting  Judioiallt  abx  hot  Liablb  civilly 
for  their  acts:  See  Stone  v.  Oravea,  40  Am.  Deo.  131;  Wilmm  r.  Mayor  <tf  Ntw 
York,  43  Id.  719;  PraU  v.  Gardner,  48  Id.  652;  BochesUr  etc  Co,  v.  Roek»- 
4er,  53  Id.  316;  Borden  v.  State^  64  Id.  217;  Donahoe  v.  Biehards,  61  Id.  256, 
and  cases  cited  in  tke  notes  thereto.  In  People  t.  Superviaors,  10  Cal.  346,  it 
Is  held,  citing  the  principal  case,  that  a  board  of  supervisors,  in  detenmning 
npon  the  sufficiency  of  the  bond  of  an  officer,  and  upon  the  question  whether 
by  his  failure  to  file  a  new  bond  as  required  by  them  he  has  vacated  hia  office^ 
act  judicially. 


Guy  v.  Idb* 

[6  Oaufobnia,  99.] 

Absence  or  Insufficiency  of  Affidavit  fob  Publication  is  No  Obound 
OF  Bevebsal  of  a  judgment  by  default  on  service  by  publication,  where 
the  statute  allows  any  defendant  not  personally  served  to  come  in  and 
answer  within  six  months  after  judgment,  and  the  appeal  is  taken  within 
the  six  months. 

Obdbr  Appointino  Heceiveb  in  Suit  to  Foreclose  Mobtgagb  is  Ebbo* 
KEOUS,  and  must  be  reversed. 

Appeal  from  a  judgment  of  foreclosure  of  a  mortgage,  and 
from  an  order  pendente  lite  appointing  a  receiver  of  the  rents 
and  profits  of  the  premises.  Service  was  obtained  upon  the  de- 
fendant and  appellant  by  publication.  The  appeal  was  taken 
^thin  one  month  after  judgment.  Other  points  appear  from 
the  opinion. 

Oeorge  F,  and  William  H.  Sharp,  for  the  appellant. 
Saunders  and  Hepburn,  for  the  respondent. 

By  Court,  Hetdenfelpt,  J.  The  first  point  relied  on  is  that 
the  affidavit  of  publication  is  not  sufficient  to  have  authorized 
the  publication  for  the  purpose  of  effecting  service  on  the  de- 
fendant. Under  the  circumstances  of  this  case,  we  could  not 
disturb  the  judgment  on  any  such  ground,  even  if  there  had 
been  no  affidavit  whatever.  Our  practice  act  provides  thai 
where  a  defendant  has  not  been  personally  served  with  the  sum- 
mons and  a  copy  of  the  complaint,  he  may,  at  any  time  within 
six  months  after  judgment,  come  in  and  answer  to  the  merits  of 
the  action.  This  is  a  positive  right  which  he  cannot  be  deprived 
of,  and  which  in  this  case  the  defendant  should  have  pursued 
if  he  had  any  merits  to  be  propounded.  Where  a  remedy  is  so 
perfectly  attainable  in  the  court  of  original  jurifidiction,  an  ap- 
pellate court  will  not  administer  it  for  any  cause  that  can  be 
assigned. 
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Upon  ihe  next  ground  of  error  the  position  of  the  appellant 
18  correct.  Onr  statute  forbids  a  mortgagee  from  recovering 
the  mortgaged  estate,  and  confines  his  remedy  to  a  foreclosure. 
TThe  same  reason  does  not  therefore  exist  as  by  the  English 
rule  for  appointing  a  receiver  to  collect  the  rents  and  profits 
pending  the  litigation.  The  mortgage  is  considered  as  only  the 
security  for  the  debt;  the  estate  remains  that  of  the  mortgagor 
in  the  character  of  owner,  and  must  continue  to  remain  so, 
vnlh  all  the  incidents  of  ownership,  until,  by  a  foreclosure  and 
sale,  a  new  owner  is  substituted. 

The  order  appointing  a  receiyer  is  reversed,  and  the  judgment 
Afiirmed  at  the  respondent's  costs, 

Tebbt,  J.,  concurred* 


Adamb  V.  Haskell. 

[6  Oaxjvobhxa,  118.] 

ABsioNBfls  nr  Void  Bahkbuptcy  Procbedinos  are  Mebx  Cubtodiakb  oa 
Bailees  ov  Fund  transferred  to  them  by  a  receiver  of  the  bankmpt 
estate  by  order  of  the  court;  and  after  the  failure  of  the  bankraptcy  pro* 
ceedings,  they  hold  it  subject  to  the  direction  of  the  court. 

Fund  in  Rbceiv£k*s  Hands  la  not  Attachable,  being  subject  to  the  order 
of  the  court,  and  in  custody  of  the  law. 

Disposition  of  Fund  in  Hands  of  Receiver,  in  a  suit  to  dissolve  a  part- 
nership and  distribute  its  assets,  cannot  be  affected  by  any  aotioik  of  tha 
parties  to  the  suit  so  as  to  deprive  the  court  of  power  to  control  it. 

Certiorari.  A  suit  having  been  brought  by  ooe  of  the  co- 
partners to  dissolve  the  firm  of  Adams  &  Go. ,  and  to  settle  up 
its  affairs,  one  Cohen  was  appointed  receiver,  and  the  members 
of  the  firm  made  an  assignment  to  him  as  such.  A  few  days 
afterwards  the  copartners  applied  to  the  court  to  be  adjudged 
bankrupts,  and  to  have  their  estate  administered  under  the' 
bankrupt  law,  and  made  an  assignment  for  their  creditors  to 
Cohen.  Afterwards  Cohen,  Boman,  and  Jones  were  chosen 
assignees  under  the  bankrupt  law.  Cohen,  being  advised  by  the 
court  that  his  receivership  was  terminated  by  the  bankruptcy 
proceedings,  delivered  the  assets  to  the  assignees,  and  was  dis- 
charged. The  order  of  discharge  was  subsequently  set  aside, 
and  Cohen,  being  absent  from  the  state,  was  removed,  and  one 
Naglee  was  appointed  receiver,  and  demanded  the  assets  from 
the  assignees,  and  upon  being  refused,  obtained  an  order  to 
rshow  cause  for  not  complying  with  the  demand.     The  assignees 
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showed  cause,  setting  forth,  among  other  things,  that  after 
Cohen's  appointment  as  receiver,  attachments  beyond  the  yalue 
of  the  assets  were  served  on  him  by  creditors  of  Adams  &  Co. ; 
that  when  the  assignees  were  appointed,  attachments  were  also 
served  on  them.  Upon  the  hearing  of  the  order  to  show  cause 
the  order  was  made  absolute,  and  not  being  complied  with,  the 
assignees  were  adjudged  guilty  of  contempt,  fined  five  hundred 
dollars  each,  and  ordered  imprisoned  until  the  fine  was  paid. 
An  appeal  was  taken,  but  the  court  having  refused  to  accept  a 
bond  to  stay  proceedings,  this  certiorari  was  brought. 

Lockwood,  Tyler  and  Wallace^  and  Robinson  and  BeaUy,  and 
James  A.  McDougaU^  for  the  petitioners  and  appellants. 

Shqfter  and  Park,  and  Edward  Stanley,  for  the  respondents, 
plaintiff  and  receiver. 

By  Court,  Hetdenfeldt,  J.  The  order  of  the  couit  below  in 
this  case,  requiring  the  receiver  to  pay  over  the  funds  and  de- 
liver the  books  and  papers  to  Cohen,  Jones,  and  Boman,  may  be 
considered  as  having  two  objects:  1.  To  make  them  custodians 
of  the  fund;  and  2.  To  authorize  them  to  distribute  the  fund 
under  a  proceeding  in  bankruptcy,  which  had  been  commenced, 
and  which  was  brought  to  the  notice  of  the  court. 

The  proceedings  in  bankruptcy  failed  because  they  were  illegal 
and  void,  consequently  the  second  object  of  the  order  had  no 
existence.  The  parties,  therefore,  to  whom  the  fund  was  com- 
mitted, were  merely  custodians  or  receivers,  or  bailees  by  virtue 
of  the  order  of  the  court.  They  received  it  from  the  court,  be- 
cause its  possession  by  the  receiver  was  the  possession  of  the 
court;  they  received  it  by  order  of  the  court,  and  could  conse- 
quently only  hold  it  subject  to  the  direction  of  the  court;  it  is 
in  their  hands,  and  it  is  not  their  property;  they  are  surely  an- 
swerable to  some  one  for  it;  it  can  only  be  to  the  power  whence 
they  derived  it,  and  whose  special  property  it  was  -when  they 
obtained  it. 

It  is  no  answer  to  this  to  say  that  the  fund  has  been  attached 
by  the  garnishments  of  the  creditors  of  Adams  &  Co. ;  it  was  not 
the  subject  of  attachment.  It  was  already  in  the  hands  of  a  re- 
ceiver before  any  attachment  issued.  The  receiver  is  the  officer 
of  the  court,  and  the  fund  in  his  hands  is  in  court,  in  the  cus- 
tody of  the  law,  and  can  only  be  disposed  of  by  the  order  and 
direction  of  the  court. 

Nor,  as  was  contended  at  the  bar,  is  its  disposition  subject  to 
be  affected  by  any  action  of  the  immediate  parties  to  the  suii 
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The  bill  was  filed  for  the  purpose  of  seooring  the  assets  of  the 
partnership,,  and  haying  them  distributed  to  the  creditors.  This 
purpose  a  court  of  chancery  will  carry  out  without  regard,  to  any 
attempt  on  the  part  of  the  partners  to  evade  or  defeat  it.  It  was 
the  duty  of  the  court,  as  soon  as  this  bill  was  filed  and  the  prop- 
erly was  under  its  control,  to  require  all  the  creditors  of  Adams 
&  Co.  to  appear,  within  a  given  time,  before  a  master  to  be  ap« 
pointed  for  the  purpose,  and  have  their  claims  audited,  under 
euch  rules  and  regulations,  as  to  notice,  as  would  secure  a  fair 
hearing  and  a  just  account. 

Upon  the  report  of  the  master  and  its  confirmation,  the  fund 
would  then  be  distributed  pro  rata  among  the  creditors  whose 
<*laim8  were  allowed. 

Ordered  that  the  certiorari  be  dismissed. 

MuBiuT,  G.  J.,  and  Tebbt,  J.,  concurred. 


Attachment  ov  Goods  in  Hands  ov  Rxceivzb:  See  Hagedem  v.  Bemk  qf 
Wiicotuin,  39  Am.  Dec.  275. 

Funds  in  Custodia  Lbois,  Attachment  or  Execution  or  in  Obnebal: 
8ee  Blair  ▼.  CcuUey,  42  Am.  Dec.  360;  Marvin  v.  Hawtey,  43  Id.  547; 
Clymer  v.  WiUis,  58  Id.  414;  Ex  parU  Fearle,  53  Id.  155,  and  notes  thereto. 

Eeceite&'s  Possession,  Protection  or  by  Court:  See  Albany  CUy  Bamk 
▼.  Schermerhom^  38  Am.  Dec.  551. 


Ghenebt  v.  Palmeb. 

[6  Gauvobiha,  119.] 

Sale  or  Chattels  without  Immediate  Delivery  is  Void  against  creditors, 
by  the  statute  of  frands,  though  no  levy  is  made  b^ore  a  sabseqaent 
delivery. 

Absolute  Bill  or  Sale  cannot  be  Shown  to  be  Mobtoaoe,  as  against  cred- 
itors of  the  vendor,  where  there  ia  no  immediate  delivery  of  the  property. 

Bill  or  Sale  Privately  Understood  to  be  Mortoaob  Creates  Secret 
Trust  as  to  the  surplus  in  favor  of  the  vendor,  and  is  void  as  to  creditors 
if  allowed  to  operate  as  intended. 

Fraud  in  Sale,  as  aoain.st  Creditors,  is  Question  roR  Court,  and  not  for 
the  jury,  where  the  facts  are  not  disputed,  and  the  law,  upon  those  ftbots, 
declares  the  transaction  fraudulent. 

Advances  Made  after  Delivery,  on  Sale  or  Mortoaoe  or  Chattels 
Fraudulent  and  void  as  to  creditors  for  want  of  immediate  delivery,  if 
made  pursuant  to  the  original  agreement,  are  tainted  with  the  same 
fraud,  and  no  claim  can  be  made  therefor  out  of  the  property  as  against 
a  levying  creditor. 

Appeal  from  an  order  overruling  a  motion  for  a  new  trial, 
after  a  verdict  for  the  defendant  and  respondent  in  an  action 
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Hillyer,  J.,  in  In  re  Morrill,  2  Saw.  359;  S.  C,  8  Nat.  Bank.  Beg.  120.  It 
18  also  approved  and  followed  in  FranJdin  v.  OttmerseU,  9  Mo.  App.  89.  Bat, 
on  the  contrary,  it  is  held  in  ChUe  v.  Siede,  6  Key.  335,  that  a  deUvery  of 
goods  at  any  time  before  levy  of  an  attachment  by  a  creditor  will  validate  a 
prior  sale,  and  be  good  within  the  statute. 

Parol  Evidxmok  to  Show  Bill  or  Sale  Ivtknbed  as  Mobxqaox:  8e« 
Ilayioorih  v.  Worlhmgton^  35  Am.  Dec.  126,  and  note;  see  also  Bryant  v. 
Crotby,  58  Id.  767,  and  note;  and  generally,  as  to  the  competency  of  parol 
evidence  to  show  that  a  conveyance  absolute  on  its  face  was  intended  as  a 
mortgage,  see  Svoart  v.  Strviee^  34  Id.  211;  Moore  v.  Madden,  46  Id.  298; 
HaU  V.  SaviU,  64  Id.  485,  and  the  notes  thereto. 

Absoluts  Salk  os  Conystanos  on  Ssgkbt  Tbttst,  Vauditt  ov:  See 
McCuUoch  V.  Hutchhum,  32  Am.  Dec.  776;  Winkley  v.  HiU.  31  Id.  215; 
North  V.  Bdden,  35  Id.  83;  Orimtal  Bank  v.  Haakins,  37  Id.  140;  Bigdow  v. 
Toplif,  60  Id.  264,  and  notes.  The  principal  case  is  cited  as  an  authority  on 
this  point  in  HodgHns  v.  Hook,  28  CaL  584. 

Fraud,  Who  to  Djetbrmikb  Qdbstion  of,  Generally:  See  PeUibone  v. 
Stevens,  38  Am.  Dec.  57;  Anderaon  v.  Burnett,  35  Id.  425;  Briacoe  v.  Bro- 
naugh,  46  Id.  108;  Dodd  v.  McCravc,  Id.  301;  McMiehael  v.  McDermot,  55 
Id.  560;  BUUnge  v.  BiUinge,  56  Id.  319;  KuykendaU  v.  McDonald,  57  Id.  212. 
and  notes.  In  PeiUXbont  v.  Stevens,  supra,  it  is  laid  down,  in  accordance  with 
the  principal  oCm,  that  fraud  is  a  question  of  law,  where  the  &cts  are  ascer- 
tained. 


Adamb  v.  HASTmas. 

[6  OAUTOBlfZA,  126.] 

WBiTnBN  P&OHiBa  to  Pat  Interest  Exgbedino  Lkqal  Rate,  on  Deb* 
already  Ezistino  and  accrued,  for  the  tim^  the  debt  has  been  running 
before  the  promise,  is  without  consideration  and  void  as  to  the  excess; 
but  a  written  promise  to  pay  more  than  lawful  interest  on  such  existing 
debt  froin  the  date  of  the  promise  until  payment  is  binding,  the  for- 
bearance being  a  sufficient  consideration. 

Appeal  from  a  judgment  rendered  against  the  defendant  and 
appellant.     The  opinion  states  the  case. 

HaUeck,  Peachy ^  BiUings,  and  Park,  for  the  appellant 

Eugene  Gaaserly,  for  the  respondents. 

By  Court,  Tbbbt,  J.  The  defendant,  by  an  instrument  in 
writing,  acknowledged  that  he  was  indebted  to  plaintiffs  in 
the  sum  of  twenty-five  thousand  dollars  for  moneys  advanoed 
at  different  times  before  the  date  of  the  instrument,  and  also  a 
further  indebtedness  of  three  per  cent  per  month  on  said  sum, 
to  be  computed  from  the  dates  of  the  several  advances. 

The  court  below  rendered  judgment  in  favor  of  plaintiffs  for 
principal  and  interest  in  accordance  with  the  terms  of  the  in- 
strument. 
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It  is  contended  by  the  defendant  that  the  judgment  is  eno^ 
neons,  because: 

1.  The  promise  to  pay  interest  at  three  per  cent  for  the  time 
prior  to  the  acknowledgment  was  without  consideration,  and 
therefore  void. 

2.  The  acknowledgment,  by  its  terms,  refers  only  to  past  and 
present  indebtedness,  and  cannot  operate  as  a  promise  to  pay 
interest  for  the  future. 

Our  statute  provides  that  parties  may  stipulate  in  writing  for 
any  rate  of  interest  for  the  use  of  money,  but  where  there  is 
no  written  contract,  fixes  the  rate  at  ten  .per  cent  per  annum. 

In  this  case  the  advances  were  made  without  any  written  con- 
tract as  to  the  rate  of  interest;  and  at  the  date  of  the  acknowl- 
edgment defendant  was  legally  indebted  to  plaintiffs  in  the  sum 
advanced,  with  ten  per  cent  per  annum  interest  from  the  date 
of  the  advances. 

The  indebtedness  was  the  sole  consideration  for  the  acknowl- 
edgment; and  in  our  opinion,  was  not  sufficient  to  su^ort  a  con- 
tract for  the  payment  of  a  greater  amount  than  was  then  due. 
This  view  is  supported  by  numerous  authorities  from  the  courts 
of  the  different  states.  In  Grampton  v.  Ballard ,  10  Vt.  261,  held, 
**  that  money  received  under  a  legal  liability  to  repay  it  with 
interest  does  not  form  any  legal  consideration  for  a  promise 
beyond  that."  See  also  Logan  v.  Mathews,  ^  Pa.  St.  417.  The 
case  of  Shirty  v.  Harris,  3  McLean,  330,  is  almost  identical  with 
the  one  under  consideration.  The  party  agreed  in  writing  to 
pay  ten  per  cent  per  annum  on  a  note  given  before  that  time,  if 
the  note  was  not  promptly  met  at  maturity.  The  court  held  that, 
"  as  regards  the  ten  per  cent,  we  think  it  cannot  be  recovered; 
there  was  no  consideration  to  support  the  obligation.  Six  per 
cent  is  the  legal  rate  of  interest  in  Indiana,  though  a  higher  rate, 
not  exceeding  ten  per  cent,  will  be  valid,  if  agreed  to  in  writing. 
The  note  on  which  this  interest  was  to  be  paid  was  given  before 
the  date  of  the  one  on  which  this  action  was  brought;  there  is 
no  consideration,  then,  for  the  payment  of  the  ten  per  cent  in- 
terest; it  was  a  voluntary  undertaking,  and  cannot  be  enforced." 

Upon  the  second  point,  we  do  not  think  the  objection  of  ap- 
pellant is  well  founded.  The  acknowledgment  is  sufficiently 
explicit  to  show  clearly  that  it  was  the  intention  of  the  parties 
that  interest  should  be  paid  at  the  specified  rate  from  the  date 
of  the  advances  till  the  payment  of  the  debt,  and  although  the 
promise,  so  far  as  it  relates  to  the  time  prior  to  the  acknowl- 
edgment, is  void  for  want  of  consideration,  the  forbearance  of 
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plaintiff  was  a  sofflcient  consideration  to  support  the  promise  n» 
to  the  time  subsequent,  and  until  final  payment 

The  judgment  of  .the  court  below  must  be  reversed 
and  the  cause  remanded  for  further  proceedings. 

MuBBAT,  0.  J.,  concurred. 


Osborne  v.  Endioott. 

[6  CAUFOBinA,  149.1 

BiORAU  nr  Dud  Bstop  All  Partiks  and  Priviks>  as  a  general  role^  hut 
thiB  rule  does  not  extend  to  mere  description  or  non-essential  avermenta. 

ORANToa  ijf  Dkbd  ih  not  Bstopfbd  bt  Rkgital  that  Hb  Hbld  in  Tbubt 
for  the  grantee  in  a  suit  against  the  grantee,  where  no  new  parties  hav» 
intervened. 

Statutb  ov  Frauds  must  bb  Pleaded  to  constitate  a  defense. 

Statutb  07  Frauds  dobs  not  Apply  to  BEsuLTnra  Trusts  or  trusts  hf 
operation  of  law. 

Trust  Results  in  Favor  op  Partt  Furnishing  Considbration,  whera 
on  a  porchase  of  realty  the  consideration  is  paid  by  one  person  and  the 
title  is  taken  in  the  name  of  another.  So  where  the  consideration  of 
such  a  purchase  is  famished  by  two  persons,  and  the  title  is  taken  in  the- 
name  of  one  of  them,  he  will  be  deemed  a  tmstee  for  the  other  pro  tanta, 

To  Create  Resultino  Trust,  Debd  need  not  Show  Considkratiok 
Furnished  bt  Third  Pbrson,  but  it  may  be  shown  by  any  note  or 
memorandum  of  the  nominal  purchaser,  though  the  statute  of  franda  be 
pleaded. 

Resultino  Trusts  arb  Provable  by  Parol,  notwitiistanding  the  statnte 
of  frauds. 

Appeal  from  a  judgment  for  the  defendant  in  an  action  brought 
by  the  plaintiff  to  compel  the  sale  of  a  certain  lot,  and  a  division 
of  the  proceeds  between  the  plaintiff  and  respondent.  It  ap- 
peared that  the  lot  was  originally  purchased  by  the  plaintiff 
with  the  proceeds  of  certain  goods  consigned  to  him  by  the  de- 
fendant to  be  disposed  of  by  the  plaintiff,  and  the  proceeds  in- 
vested as  he  thought  best  for  the  joint  account  of  the  plaintiff 
and  defendant.  The  title  was  originally  taken  in  the  names  of 
the  plaintiff  and  his  partner,  one  Brannan,  who  afterwards  con- 
veyed his  interest  to  the  plaintiff.  The  plaintiff  subsequently 
conveyed  to  the  defendant,  the  deed  reciting  that  the  plaintiff 
had  purchased  the  lot,  and  ''  held  in  trust"  for  the  defendant 
"until  this  time."  The  plaintiff  claimed,  aud  introduced  the 
defendant's  letters  to  show,  that  the  original  purchase  was  for 
the  joint  account  of  the  parties,  and  that  the  conveyance  from  the 
plaintiff  to  the  defendant  was  made  with  the  express  understand* 
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ing  that  the  latter  was  to  hold  the  property  in  trust  for  both, 
and  that  it  was  to  be  sold,  and  the  proceeds  divided.  The  court 
below  held,  as  matter  of  law,  that  the  alleged  agreement  that  the 
defendant  was  to  hold  in  trust  was  void  by  the  statute  of  frauds, 
that  the  plaintiff  was  estopped  by  the  recitals  in  his  deed,  and 
that  parol  evidence  was  inadmissible  to  contradict  the  deed. 
Judgment  for  the  defendant,  and  the  plaintiff  appealed. 

Edge,  for  the  appellants. 

EdUeck,  Peachy,  BiUinga,  and  Park,  for  the  respondent. 

By  C!ourt,  Mubbat,  G.  J.  The  opinion  of  the  court  below  is 
based  upon  two  propositions:  1.  That  plaintiff  is  estopped  by 
the  recital  of  his  deed  to  the  defendant;  and  2.  That  the  trust 
sought  to  be  established  is  within  the  statute  of  frauds. 

The  general  rule  of  law  is,  that  recitals  in  a  deed  bind  all 
persons  who  are  parties  or  privies  thereto;  but  this  rule  does 
not  extend  to  that  which  is  mere  description,  or  an  averment 
which  is  not  essential.  The  doctrine  of  estoppels  has  always 
been  construed  with  great  strictness,  because  loose  statements 
or  recitals  may  often,  so  far  from  expressing  the  truth  (which 
no  one  should  be  permitted  to  deny),  exclude  the  party  from 
setting  it  up. 

Testing  the  present  case  by  this  rule,  the  correctness  of  which 
I  apprehend  no  one  will  deny,  how  can  it  be  said  that  the 
plaintiff  is  estopped  by  the  recital  in  his  deed  to  Endicott  "  that 
he  held  the  lot  in  question  for  him  "  ?  The  recital  was  not  neces- 
sary for  the  purposes  of  the  conveyance;  the  exact  facts  of  the 
case  were  within  the  knowledge  of  the  party  taking  it;  no  new 
parties  have  intervened  to  change  the  character  of  the  transac- 
tion; no  surprise,  fraud,  of  imposition  has  been  practiced;  and 
in  fact,  the  recital  is  not  attacked  by  this  procee^ng.  Osborne 
did  hold  the  lot  in  trust  for  the  defendant,  being  himself 
entitled  to  a  certain  interest  .which  he  now  seeks  to  maintain. 
We  have  examined  all  the  authorities  cited  by  the  respondents, 
and  can  find  none  that  would  warrant  us  in  holding  the  present 
plaintiff  estopped  by  his  conveyance. 

Upon  the  second  point,  it  is  equally  clear  that  the  plaintiff's 
recovery  is  not  barred:  1.  Because  the  statute  of  frauds  is 
not  pleaded;  and  2.  Because  this  is  not  a  case  within  tiie 
statute,  but  a  resulting  trust,  or  trust  by  operation  of  law,  which 
is  expressly  excepted  by  the  statute. 

It  is  a  well-recognized  principle,  that  where,  upon  the  purchase 
of  real  property,  the  conveyance  of  the  legal  estate  is  taken  in 
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the  name  of  a  third  person,  and  the  consideration  is  paid  fay 
another,  a  tmat  immediatelj  ariaee,  and  the  person  in  whose 
name  the  oonveyanoe  is  taken  is  deemed  in  law  to  hold  as  the 
trustee  for  the  one  furnishing  the  money.  So,  if  two  famish 
tbe  purchase  money,  or  one  money  and  the  other  skill,  and  the 
deed  be  taken  in  the  name  of  one,  he  will  be  held  to  be  a  trustee 
for  the  other. 

In  order  to  create  such  a  trust,  it  is  not  necessaiy  in  all  eases 
that  it  should  app^  aflSrmatiYely  upon  the  face  of  the  deed 
that  the  money  was  not  furnished  by  the  nominal  purchaser; 
but  the  same  may  be  prored  by  any  note  or  memorandum  in 
writing  of  the  nominal  purchaser  admitting  the  fact,  even 
though  he  plead  the  statute  of  frauds:  Sanders  on  Uses  and 
Trusts,  323. 

A  distinction  is  to  be  observed  between  the  seventh  section 
of  the  statute  of  29  Car.  11.,  c.  3,  and  our  statute.  The  for- 
,mer  provides  that  '*  all  declarations  or  creations  of  trusts,  etc., 
shall  be  manifested  and  proved  by  some  writing  signed  by  the 
pariy,"  etc. ;  upon  which  it  was  held  that  a  trust  may  be  created 
by  parol,  and  the  statute  fully  complied  with  by  establishing  it 
by  written  evidence;  while  ours  requires  that  every  trust  should 
be  created  by  deed  in  writing,  or  by  operation  of  law.  So  that 
the  difference  consists  in  this:  that  in  the  former  they  must 
be  proved  in  a  certain  way;  in  the  latter  they  must  be  created 
in  a  particular  manner. 

Before  the  passage  of  the  English  statute,  trusts  were  created 
(except,  probably,  in  a  few  cases)  and  proved  by  parol;  and 
after  the  statute,  resulting  trusts,  or  trusts  by  operation  of  law, 
were  held  to  be  excepted  from  the  operation  of  the  rule.  Our 
btatute  does  not  change  the  common  law  on  this  subject,  and 
trusts  of  this  nature  may  be  proved  as  they  could  have  been 
before  its  passage:  Greenl.  Ev.,  sec.  266. 

On  the  trial  of  this  cause,  the  court  below  rejected  certain 
evidence  which  should  have  been  admitted,  under  our  view  of 
the  case;  and  inasmuch  as  the  court  seems  to  have  based  its 
judgment  upon  conclusions  of  law,  and  has  not  found  the  facts, 
the  cause  is  remanded,  with  directions  to  proceed  and  determine 
it  according  to  opinion  above  expressed. 

Tbbbt,  J.,  concurred. 

Rkcitaus  in  Dbbd,  Estoppxl  bt:  See  PhiUUps  v.  Porter^  96  Am.  Deo. 
448;  Thompatm  ▼.  Tlumpson,  Id.  751;  Joechd  v.  KatUm^  47  Id.  142;  Skvemtsm 
▼.  McReary,  61  Id.  102,  and  cases  collected  in  the  notes  thereto.    In  Smh 
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toHT.  Ecksteen,  22  CaL  593,  the  principal  case  is  cited  to  the  point  that  re* 
citala  in  a  deed  of  material  facts  are  conclnaive  upon  the  party  making  the 
same,  and  npon  all  claimiog  under  him  as  privies  in  blood,  in  estate,  or  in 
law. 

Statute  of  Frauds  must  bb  Plbabbo  to  constitute  a  defense:  See  SwiUer 
V.  SkUes,  44  Am.  Dec.  723,  and  note  citing  other  cases. 

Trust  Results  in  Favor  op  One  Patinq  Consideration,  where  Con- 
veyance Taken  in  Another's  Name*.  See  Padgett  v.  Lawrence,  40  Am. 
Dec.  232;  Pinnockv,  Clough,  42  Id.  521;  Smitheal  v.  Cfray,  34  Id.  664;  WiU- 
iams  V.  HoUirujsujorth,  47  Id.  527;  Baker  v.  Vining,  50  Id.  617;  Dudley  v. 
Bomoorth,  51  Id.  690;  Mqfatt  v.  Shepard,  52  Id.  141;  Beck  v.  Uhrich,  53  Id. 
507;  Lisloff  v.  HaH,  57  Id.  203;  Strimpfier  v.  Roberts,  Id.  606,  and  notet 
thereto.  The  principal  case  is  cited  to  this  point  in  Bayles  v.  Baxter,  22  Cal. 
579. 

Trust  Results  pro  Tanto  in  Favor  of  One  Furnishing  Part  of 
Consideration,  where  a  purchase  is  made  with  joint  funds,  and  the  convey- 
ance is  taken  in  the  name  of  one  only:  See  Doto  v.  Jewell,  45  Am.  Dec.  371; 
Baker  v.  Vinimj,  50  Id.  617;  Buck  v.  Stoaaey,  56  LI.  6Sl,  and  notes  thereto. 

Parol  Evidence  to  Establish  Resulting  Trust  in  Land,  Competencjt 
OP:  See  RaJtUff  v.  Ellw,  C3  Am.  Dec.  471.  Parol  creati<»n  or  proof  of  tru8ta 
in  realty,  generally:  See  Lfshey  v.  Gardner,  38  Id.  764;  Jamtn  v.  FiUcrofl, 
55  Id.  743;  McElderry  v.  ShijAey,  56  Id.  703;  MiUer  v.  Thalctwr,  60  Id.  172; 
RcUliffw.  ElIU,  63  Id.  471,  ami  notes  thereto.  In  Peralta  v.  Castro,  GCal.  358, 
it  is  said  that  on  a  bill  suggesting  a  parol  trust,  if  it  is  denied  in  the  answer, 
parol  evidence  seems  to  be  inadmissible,  **  though  it  has  been  held  that  any 
admission  in  writing,  such  as  the  entry  in  the  book  <tf  accounts  of  payment 
of  money  on  account  of  the  trust,  or  a  letter  acknowledging  the  trust,  will 
be  sufficient  to  take  the  case  out  of  the  statute  of  frauds,"  citing  the  prin* 
oipal 
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[6  Galzfobxza,  196.] 

BZBOUTXON  IS  Lien  only  after  Lkvy,  under  the  California  statute. 

Execution  First  Levied  must  be  First  Satisfied,  though  there  ii  aa 
elder  execution  in  the  officer's  hands. 

Service  ov  Copy  ok  Execution  and  Notice  op  Garnishment  Ck>NSTi- 
TX7TES  No  Lien  on  property  of  the  debtor  in  the  garnishee's  hands  capa- 
ble of  manual  delivery. 

Statutory  Penalty  is  not  Recoverable  of  Suekikf  Rekusino  to  Pay 
over  Monet  collected  on  execution,  where  he  acts  in  good  faitli  in  sucli 
refusal,  being  unable  to  decide  between  inflicting  claimants  of  the 
money. 

Appeal  from  a  judgment  rendered  against  the  appellant  for 
failing,  as  sheriff,  to  pay  over  certain  moneys.  The  opinion 
states  the  case. 

GrockeU  and  Page,  for  the  appellant. 
JElihu  Johnson,  for  the  respondent. 
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By  Court,  Tbbby,  J.  From  the  statement,  it  appears  that 
plaintiff,  haying  recoyered  in  the  saperior  court  a  judgment 
against  one  Dockham,  took  out  an  execution  and  placed  it  in 
the  hands  of  defendant,  who  was  sheriff  of  San  Francisco,  with 
instructions  to  Ictj  on  and  sell  certain  personal  property,  which 
was  done,  and  a  sufficient  sum  of  money  received  to  satisfy 
the  plaintiff's  judgment;  that  after  the  return-day  of  said  exe- 
cution he  demanded  of  defendant  the  amount  due  on  his  execu- 
tion, and  that  defendant  refused  to  pay  the  same. 

The  defendant,  after  admitting  the  facts  as  above,  alleges  that 
prior  to  the  issuing  of  plaintiff's  execution  one  Bean  had  caused 
execution  to  issue  against  the  same  defendant,  which  was  served 
on  one  Sibley,  with  notice  that  all  the  properly  and  effects  in 
his  hands  belonging  to  defendant  in  execution  were  attached; 
that  the  property  sold  under  plaintiff's  execution  was,  at  the 
time  of  said  service,  in  the  hands  of  Sibley,  and  that  the  pro- 
ceeds of  the  sale  were  claimed  by  Bean  under  his  execution.  He 
therefore  asks  that  the  court  will  determine  the  i>arty  entitled 
to  receive  the  money.  The  court  rendered  judgment  for  the 
amount  collected,  with  twenty-five  per  cent  damages,  and  ten 
per  cent  per  month  interest  from  the  date  of  the  demand. 

Under  our  statute  an  execution  affects  property  only  from  the 
time  of  levy:  Prac.  Act,  sec.  217.  Plaintiff 's execution, having 
been  first  levied,  should  be  first  satisfied,  notwithstanding  there 
may  be  another  and  an  older  execution  against  the  same  defend- 
ant in  the  hands  of  the  sheriff.  The  service  of  a  copy  of  execu- 
tion and  notice  of  garnishment  upon  a  third  party  constitutes 
no  lien  on  the  property  of  the  debtor  in  his  hands  capable  of 
manual  delivery.  It  is  clear,  therefore,  that  plaintiff  was  enti- 
tled to  recover  from  the  sheriff  so  much  of  the  proceeds  of  the 
sale  as  was  sufficient  to  satisfy  his  judgment. 

The  court,  however,  erred  in  giving  judgment  for  damages. 
In  Egery  v.  Buchanan,  5  Cal.  53,  decided  at  the  January  term, 
1855,  this  court  held  that  ''statute  penalties  are  only  recover- 
able when,  by  the  return  of  the  sheriff,  he  admits  the  collec- 
tion of  the  money,  and  refuses  to  pay  it  over.  If  it  were  other- 
wise, an  error  of  judgment,  or  even  a  hesitation  to  decide 
between  adverse  claimants,  might  work  the  ruin  of  an  honest 
and  conscientious  officer." 

In  this  case  the  officer  appears  to  have  acted  in  good  faith, 
anil  his  failure  to  pay  over  the  money  on  the  request  of  plaintiff 
aroKd  from  his  inability  to  decide  between  the  conflicting  daima 
of  plaintiff  and  Bean. 
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The  jadgment  is  afBrmed  as  to  the  amount  ooUeoted  on  tbs 
execution  against  Dockham. 

MusBATy  0.  J.»  concnired. 

ExBcunoN  LiEir  Binds  Pbopxbtt  fbox  What  Tnu:  Sae/onei  v.  J<me§t, 
18  Am.  Deo.  327;  ffanaon  v.  Bcohm^b  Leuee^  22  Id.  322;  Johnmm  ▼.  Ball,  24 
Id.  451;  CaUingswmrth  v.  Horn,  Id.  753;  Milium  v.  Biley,  26  Id.  149;  BcUile 
T.  Bering,  27  Id.  526;  Farley  v.  2^,  32  Id.  680;  Mette  v.  ^r^A«,  Id.  683; 
Skmdford  v.  Botyer,  33  Id.  519;  Rogen  ▼.  Dickey,  41  Id.  204;  Banl;  <^ 
MiwmH  V.  FTeUf,  51  Id.  163;  Oiey  v.  Afbore,  52  Id.  173,  and  caMS  cited  in 
€he  notes  thereto. 

Shebot's  Liabiutt  tor  kot  Patino  otxb  MoNSYt  Sea  McDonald  v, 
Bradshaw,  46  Am.  Deo.  385;  AhboU  v.  Kimball,  47  Id.  708;  State  v.  Hich, 
120  Id.  118;  Wright  t.  Hamilton,  21  Id.  513.  In  WUaon  v.  Broder,  10  CaL 
-489,  it  is  held,  citing  the  principal  case,  that  the  remedy  given  by  statute 
Against  the  sheriff  for  not  paying  over  money  was  designed  for  cases  of  inten- 
tional delinquency,  as  a  punishment  for  willful  or  corrupt  neglect  of  duty,  and 
not  for  cases  in  which  the  sheriff  declined  to  pay  over  money  collected  nnder 
circumstances  of  a  bona  fidt,  well-grounded  doubt  of  the  antfaoritgr  of  the 
fNurty  to  demand  it 


People  v.  Abo. 

[6  Oautoxiiiia,  907.] 

Requibxmxnts  07  Indictment  under  California  Statute  are  alniosii  if 
not  quite,  the  same  as  at  common  law,  except  as  to  the  manner  of  stating 
the  matter  necessary  to  be  charged. 

Indictment  fob  Murder  Containing  No  Description  ov  Oivense,  or 
statement  that  the  deceased  came  to  his  death  by  the  wounds  inflicted, 
but  simply  charging  that  the  accused  did,  at  a  certain  time  and  place, 
"with  a  Colt's  pistol  and  dirk-knife,  willfully,  feloniously,  and  with 
malice  aforethought,  kill,  murder,  and  do  to  death"  the  deceased*  is 
fatally  defective. 

MuBDEB  18  Conclusion  of  Law  from  certain  facts,  and  the  facts  must  ba 
alleged  in  an  indictment  for  the  offense. 

Indictment  fob  Mubdeb  must  Allege  Dat  of  Death  of  Dboeasbd. 

Appeal  from  a  judgment  of  conviction  for  murder  upon  an 
indictment  charging  that  the  defendant  did  ''on  or  about"  a 
ojrtain  day,  at  a  specified  place,  ''  with  a  Colt's  pistol  and  dirk- 
Icuife,  willfully,  feloniously,  and  with  malice  aforethought,  kill, 
aniu'der,  and  do  to  death,  one  (name  unknown),  a  Ohinaman, 
Against  the  form  of  the  statute,"  etc. 

Coto  atnd  WhiHng,  for  the  appellant. 

WiUiam  T,  Wallace,  attorney  general,  for  the  state. 

By  Court,  Mubbat,  C.  J.  The  record  in  this  case  oomaa 
"before  us  in  such  a  loose  and  imperfect  mauDer  that  we  are 
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tinable  to  consider  many  of  the  errors  assigned  by  the  prisoner's 
counsel.  There  is  no  statement  or  bill  of  pxooptions  properly 
authenticated,  and  the  attempted  appeal  upoa  the  merits  is 
characterized  by  an  ignorance  of  the  former  rulings  of  this 
court,  and  a  recklessness  of  human  life  reprehensible  in  the 
extreme. 

There  is,  however,  one  point  arising  upon  the  judgment  roll 
which  fully  justifies  a  reversal,  and  an  airest  of  what  might 
otherwise  properly  be  considered  a  judicial  murder.  It  has 
been  erroneously  supposed  by  many  of  the  profession  that  the 
adoption  of  our  criminal  code  of  procedure  worked  an  entire 
abolition  of  all  the  rules  which  the  wisdom  of  the  common  law 
had  thrown  around  criminal  proceedings  for  the  safety  of  the 
citizen,  and  that  the  only  defense  against  a  prosecution  is  to  be 
found  in  the  statute.  Such,  I  apprehend,  was  never  the  inten- 
tion of  the  legislature;  the  main  object  to  be  obtained  by  them 
was  the  simplification  of  practice  and  pleading  in  criminal  cases 
by  removing  the  rubbish  and  unmeaning  technicalities  resorted 
to  and  invented  by  the  judges  in  England,  to  shield  the  accused 
against  the  rigor  of  punishment,  which,  though  sanctioned  by 
law,  was  relaxed  by  the  humanity  of  the  bench,  and  which,  so^ 
far  from  accomplishing  the  end  proposed,  was  found  to  defeat 
justice,  by  permitting  the  escape  of  the  guilty,  rather  than  pro* 
tec  ting  the  innocent.  It  was  against  these,  the  age  and  reason 
of  their  employment  having  long  since  passed  away,  that  the 
statute  was  mainly  directed,  leaving  those  rules  which  were 
founded  in  principle  to  a  great  extent  unchanged. 

There  is  little  or  no  difiei*ence  between  the  requirements  of 
an  indictment  at  common  law  and  under  our  statute,  except  in 
the  manner  of  stating  the  matter  necessary  to  be  contained. 

The  indictment  in  this  case  charges  the  accused  with  the 
crime  of  murder,  "  committed  with  a  Colt's  revolver  and  a  bowie-^ 
knife,"  but  contained  no  description  of  the  offense,  or  state- 
ment  that  the  deceased  came  to  his  death  by  the  wounds  in- 
flicted, or  the  day  of  his  death. 

Murder  is  a  conclusion  drawn  by  the  law  from  certain  facts, 
and  in  order  to  determine  whether  it  has  been  committed,  it  i» 
necessary  that  the  facts  should  be  stated  with  convenient  cer* 
tainty;  ''for  this  purpose  the  charge  must  contain  a  certain  de- 
scription of  the  crime  of  which  the  defendant  is  accused,  and  a 
statement  of  the  facts  by  which  it  is  constituted,  so  as  to  identiff 
the  accusation,  lest  the  grand  jury  should  find  a  bill  for  one 
offense  and  the  defendant  be  put  on  his  trial  in  chief  for  another. '*^ 
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This  is  necessaxy,  so  that  the  prisoner  may  know  of  what  crime 
be  is  accused,  and  have  time  to  prepare  his  defense  on  the 
facts.  It  is  also  necessary  that  the  jury  may  be  warranted  in 
their  finding,  the  court  in  its  judgment,  and  the  prisoner  be 
protected  against  any  subsequent  prosecution  for  the  samo 
offense:  1  Ch.  Crim.  L.  170;  WUlia  v.  People,  I  Scam.  401. 

The  necessity  of  a  statement  of  the  facts  and  circumstances 
constituting  the  offense  still  exists,  and  is  directly  recognized 
by  section  237  of  the  statute,  which  provides  that  the  indict- 
ment shall  contain  ''a  statement  of  the  acts  constituting  tbo 
offense,''  etc. ,  as  well  as  the  precedent  given  in  the  statute, 
which  points  out  how  such  facts  shall  be  charged.  In  this  par- 
ticular, at  least,  it  may  be  safely  said  that  our  statute  has  not 
altered  the  common  law;  and  no  one,  I  apprehend,  would  main- 
tain that  under  the  old  system  of  practice,  either  in  England  or 
the  United  States,  the  allegation  of  a  legal  conclusion,  instead 
of  the  facts  which  are  the  predicate  of  a  conclusion,  ever  baa 
been  held  sufficient.  In  addition  to  these  views,  it  has  already 
been  stated  that  the  day  of  the  death  is  not  laid,  which  ought 
to  have  been  done,  that  the  court  could  be  informed  whether 
such  death  occurred  in  the  time  provided  by  law,  so  that  it 
might  be  legally  considered  as  the  consequence  of  the  assault  or 
felony  charged. 

For  these  reasons,  the  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  court  below  to  hold  the  pris- 
oner in  custody  until  a  new  indictment  can  be  found. 

Tebbt,  J.,  concurred. 


LfDiCTMKNT  MUST  State  Facts  ConstitutikoOffekbk:  SeeStaUv,  ThurB- 
Un,  58  Am.  Dec.  695;  Sarah  v.  State,  61  Id.  644,  and  citatioiiB  in  the  note» 
thereto. 

Ikdictm£NT8  lOR  MiTRDKR,  SxTFFiciEMCT  07,  IN  Gknxral:  See  State  V. 
Owen,  4  Am.  Dec.  571;  StaU  v.  Fley,  Id.  583;  Territory  v.  MeFarlane,  5  Id. 
706;  While  ▼.  ComnumweaUh,  6  Id.  443;  State  v.  Orrell,  17  Id.  563;  StaU  v. 
Crook,  23  Id.  117;  People  v.  Enoch,  27  Id.  197;  State  r.  Dame,  35  Id.  495; 
DioB  V.  StaU,  39  Id.  448;  StaU  v.  McCoy,  41  Id.  301;  Sutdtfft  v.  StaU,  51  Id. 
459;  Commonwealth  v.  Wtbeter,  52  Id.  711. 

TiM£  or  Dkatu,  Nboxssitt  oi  Stating,  in  Indictment  roa  MuBOia:  8m 
StaU  V.  OrreU,  17  Am.  Dec  563. 
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People  v.  Benson. 

[6  Oaxjvobhza,  221.] 

Iv  Baps  Cask,  Ant  Fact  Tendw o  to  Infxreii cs  that  thbbb  was  hot  Ut- 
vosT  Rbluotancb  and  resistance  by  the  prosecutrix,  where  she  is  the 
sole  witness,  and  the  defendant  is  compelled  to  rely  on  dronmstantial 
evidence,  is  always  admissible;  as,  that  there  was  no  immediate  disoloa- 
ure,  no  outcry,  though  help  was  known  to  be  at  hand,  etc 

EviDSNOs  OF  Particulab  Acts  o?  Intebooubss  bt  Pbosecutbix  iob  Raps 
WITH  Othxbs  than  the  defendant  is  admissible  for  the  defense,  though 
the  prosecutrix  was  not  asked  concerning  them,  for  the  purpoee,  not  so 
much  of  impeaching  her,  as  of  rebutting  the  presumption  of  want  of  as- 
sent, where  she  is  the  only  witness  for  the  prosecution. 

EULB   THAT    ONLY   ByIDBNCB  07  PBOSEOUTBIX'    GbNBICAL    REPUTATION  POB 

Unohastitt,  and  not  evidence  of  particular  acts,  is  admissible  to  impeach 
her  testimony  on  an  indictment  for  rape,  admitting  the  general  sound- 
ness of  such  rule,  should  not  be  applied  where  the  prosecutrix  is  young, 
inexperienced,  has  lived  a  secluded  life,  and  where  her  proclivities  can 
be  shown  only  by  proof  of  specific  acts  of  lewdness. 

JUBT  SHOULD  BB  CaUTIONIED  AOAINOT  CoNYICTINO  VOB  RaPB  ON  PbOSBOU- 

TBix'  TssTDCOKT  alonc,  uncorroborated  by  other  evidence,  direct  or 
circumstantial. 

Appeal  from  conviction  for  rape.  The  prosecutrix,  a  girl  of 
thirteen,  was  the  only  witness  for  the  prosecution.  Her  testi- 
mony was  to  the  effect  that  the  act  was  committed  while  the  de- 
fendant's wife  was  in  an  adjoining  room;  that  the  defendant 
accomplished  his  purpose  by  force;  and  that  the  prosecutrix  re- 
sisted, but  that  she  made  no  outcty,  and  did  not  afterwards  in- 
form the  defendant's  wife.  The  witness  stated  on  cross-exam- 
ination that  she  was  living  at  the  defendant's  house  at  the  time, 
but  left  about  a  week  afterwards  because  of  ill  treatment,  and 
that  for  about  a  year  before  the  act  complained  of  he  had  had 
intercourse  with  her  whenever  he  had  a  chance,  and  that  she 
never  made  any  outcry,  because  the  defendant  threatened  to 
kill  her  if  she  told  of  it.  The  defendant  introduced  evidence  to 
show,  among  other  facts,  the  bad  character  of  the  prosecutrix 
for  chastity,  and  also  offered  evidence  of  particular  acts  of 
lewdness  with  other  men.  This  latter  evidence  was  rejected  aa 
incompetent  in  itself,  and  also  because  the  prosecutrix  had  not 
been  previously  questioned  concerning  the  alleged  acts  of  inter- 
course. Verdict  of  conviction,  motion  for  a  new  trial  overruled, 
and  judgment  on  the  verdict,  from  which  the  defendant  ap- 
pealed. 

Robinson^  Beatty,  and  Botts^  for  the  appellant. 
WiUiam  T,  Wallace^  aUomey  general^  for  the  people* 
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By  Oourt,  Mubiut,  0.  J.  On  the  trial  of  this  oaiue  in  the 
court  below,  the  defendant  offered  to  prove  that  the  prosecutrix, 
who  was  the  only  witness  in  the  case,  had  been  guilty  of  certain 
acts  of  lewdness  with  other  men. 

In  this  class  of  cases,  when  the  prosecutrix  is  the  sole  witness, 
and  the  accused  is  compelled  to  rely  upon  circumstantial  evi- 
dence for  his  defense,  any  fact  tending  to  the  influence  that  there 
was  not  the  utmost  reluctance  and  resistance  is  always  received. 
That  there  was  not  an  immediate  disclosure;  that  there  was  no 
outcry,  though  aid  was  at  hand  and  the  prosecutrix  knew  it; 
that  there  was  no  indication  of  violence  to  the  person;  that  the 
act  was  committed  at  a  time  and  under  circumstances  calculated 
to  raise  a  doubt  as  to  the  employment  of  force — are  put  as  strong 
circumstances  of  defense,  not  as  conclusive,  but  as  throwing 
doubt  upon  the  assumption  that  there  was  a  real  absence  of 
assent. 

In  3  Greenl.  Ev.,  sec.  214,  the  rule  is  thus  laid  down: 
^'  The  character  of  the  prosecutrix  for  chastity  may  also  be 
impeached,  but  this  may  be  done  by  general  evidence  of  her 
reputation  in  that  respect,  and  not  by  particular  instances  of 
her  unchastity;  nor  can  she  be  interrogated  as  to  criminal  con- 
nection with  any  other  person  except  as  to  the  previous  inter- 
course with  the  prisoner  himself,  nor  is  such  evidence  of  her 
previous  intercourse  admissible." 

The  rule  thus  laid  down  by  the  learned  commentator  is  doubt- 
less derived  from  the  cases  of  Bex  v.  Hodgson,  Russ.  &  By.  Cr. 
Cas.  211,  and  BexY,  Aspinwall,  2  Stark.  Ev.  700.  These,  together 
with  other  English  decisions  upon  the  same  subject,  have  been 
ably  reviewed  by  Judge  Cowen  in  the  case  of  the  People  v.  Abbot, 
19  Wend.  192,  and  the  rule  established  that  previous  inter- 
course with  other  persons  may  be  shown  as  tending  to  disprove 
the  allegation  of  force,  and  such  evidence  would  seem  to  be 
highly  proper,  as  it  must  be  obvious  to  all  that  there  would  be 
less  probability  of  resistance  upon  the  part  of  one  already  de- 
bauched in  mind  and  body  than  there  would  be  in  the  case  of  a 
pure  and  chaste  female. 

It  is  contended  in  this  case  that  evidence  of  general  reputation 
is  admissible,  but  not  of  particular  acts,  and  even  if  the  evidence 
had  been  admissible,  the  questions  should  have  been  first  put  to 
the  prosecutrix.  I  cannot  understand  why,  upon  any  sound 
rule,  general  reputation  should  be  preferred  to  particular  facts. 
li  is  true  that  it  is  said  the  party  comes  prepared  to  prove 
her  general  character,  and  her  attention  is  not  directed  to  the 
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special  facts.  It  appears  to  me  that  proof  of  particnlar  acts  of 
lewdness  should  be  admitted  in  preference  to  general  reputation, 
which  may  be  good  or  bad,  either  deservedly  or  nndeeenredlj. 
Facts  tend  to  make  np  the  sum  of  repatation,  and  the  course, 
and  not  the  result,  would  be  the  safer  testimony  to  rely  on. 

If  these  facts  or  instances  of  lewdness  are  admitted,  then  I 
conceive  that  it  is  immaterial  by  whom  they  were  proved,  and 
that  it  was  not  necessary  to  inquire  of  the  prosecutrix  concern- 
ing them.  They  were  not  introduced  so  much  for  the  purpose 
of  impeaching  her  evidence  directly  as  for  the  purpose  of  doing 
away  with  the  presumption  that  there  was  a  total  absence  of 
assent  on  her  part.  But  admitting  the  full  force  of  the  rule  in 
Rex  V.  Hodgson,  supra,  still  we  are  of  the  opinion  that  the  circum- 
stances of  this  case  modify  the  rale.  The  prosecutrix  was  young 
and  ignorant;  had  lived  on  a  farm  with  the  accused  in  the  coun- 
try, where  she  had  no  intercourse  with  the  world;  her  character 
was  not  formed,  by  reason  of  her  youth  and  inexperience,  and  her 
proclivities  could  only  be  ascertained  by  reference  to  individual 
instances  of  lewdness,  and  that  precocious  immodesty  which 
sometimes  displays  itself  in  girlhood  and  marks  the  character  of 
the  woman. 

There  is  no  class  of  prosecutions  attended  vrith  so  much  dan- 
ger, or  which  afford  so  ample  an  opportunity  for  the  free  play 
of  malice  and  private  vengeance.  In  such  cases  the  accused  i» 
almost  defenseless,  and  courts,  in  view  of  the  facility  with  which 
charges  of  this  character  may  be  invented  and  maintained,  have 
been  strict  in  laying  down  the  rule  which  should  govern  the 
juiy  in  their  finding. 

From  the  days  of  Lord  Hale  to  the  present  time  no  case  has 
ever  gone  to  the  juiy  upon  the  sole  testimony  of  the  prosecutrix, 
unsustained  by  facts  and  circumstances  corroborating  it,  with- 
out the  court  warning  them  of  the  danger  of  a  conviction  on 
such  testimony. 

The  case  before  us  is  supported  alone  by  the  evidence  of  the 
prosecutrix,  a  young,  ignorant  girl,  thirteen  years  of  age,  and  is 
so  improbable  of  itself  as  to  warrant  us  in  the  belief  that  the 
verdict  was  more  the  result  of  prejudice  or  popular  excitement 
than  the  calm  and  dispassionate  conclusion  upon  the  facts  by 
twelve  men  sworn  to  discharge  their  duty  faithfully.  In  fact,  this 
is  evinced  by  the  opinion  of  the  court  in  passing  upon  the  motion 
for  a  new  trial,  in  which  the  presiding  judge  cannot  refrain  from 
the  expression  of  grave  doubts  as  to  the  correctness  of  the  ver- 
dict; and  we  are  led  to  the  belief,  had  it  not  been  for  some  mis-^ 
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apprehension  of  the  rule  established  by  this  court  r^pilaiing 
the  granting  of  new  trials  in  the  court  below,  the  rerdiot  would 
never  have  been  allowed  to  stand.  A  conTiotion  upon  such  evi- 
dence would  be  a  blot  upon  the  jurisprudence  of  the  country, 
and  a  libel  upon  jury  trials. 

Judgment  reversed  and  new  trial  ordered. 

Tebbt,  J.y  concurred. 

Pboof  of  Particular  Acts  of  Immobautt  to  impeftoh  witness:  See  HoH 
▼.  Beed,  35  Am.  Dec.  179;  PhUUpB  v.  Kmgfield,  36  Id.  760;  Orane  v.  Thayer, 
46  Id.  142.  In  Watry  v.  Ferber,  the  principal  case  la  approved  and  followed 
upon  the  point  that  in  a  prosecution  for  rape  evidence  that  the  prosecutrix 
bas  committed  acts  of  lewdness  with  other  men  Ib  admissible  in  defense  by 
way  of  repelling  the  allegation  of  force. 

Force  is  Essential  to  Ck)MKissioN  of  Raps,  and  consent,  however 
obtained,  is  fatal  to  the  charge:  See  StcUe  v.  Murphy,  41  Am.  Dec.  79,  and 
note.  The  principal  case  is  cited  in  WhiUaker  y.  StcUe,  50  Wis.  524,  to  the 
point  that  in  a  prosecution  for  rape,  in  order  to  convict,  there  should  be  no 
doubt  of  the  real  absence  of  assent  to  the  intercourse.  And  in  OUwn  v.  State, 
1 1  Keb.  278,  the  language  of  the  principal  case  as  to  the  absence  of  outcry, 
prompt  disclosure,  etc.,  constituting  circumstantial  evidence,  tending  to  re- 
but the  charge  of  force,  upon  indictment  for  rape,  is  quoted  with  approvaL 

Uncorroborated  Testimony  of  Prosecutrix,  Insufficiency  of,  to  Sub- 
tain  Charob  of  Rape. — In  People  v.  Namilton,  46  Cal.  343,  and  People  t. 
Ardaja,  51  Id.  372,  the  principal  case  is  approved  and  followed  upon  the  gen- 
eral proposition  that  where  a  conviction  for  rape  is  obtained  upon  the  unoor- 
roborated  testimony  of  the  proaecutrix,  such  testimony  being  improbable  in 
itself,  and  contradicted  by  other  circumstances  proved  in  the  case,  such  oon* 
Tictiou  should  be  set  aside  by  the  supreme  court. 


Wolf  v.  Fooartt. 

[6  Oalivobhia,  2M.] 
ACKOWLEDOMENT    OR    PROOF  OF  EXECUTION    OF  DeED  18    ESSENTIAL  PaBT 

of  it,  without  which  the  deed  cannot  be  recorded  so  as  to  constituts 
notice. 
Certificate  of  Acknowledgment  must  Show  Party  Acknowledoinc 
Personally  ELnown  or  proyed  to  the  certifying  officer  to  be  the  party 
who  executed  the  deed,  and  a  certificate  stating  "before  me,  etc.,  per- 
sonally appeared  C.  D.,  to  be  the  individual  described  in  and  who  exe- 
cuted the  foregoing  instrument,  and  the  said  O.  D.  acknowledged,"  etc., 
is  insufficient. 

Appeal  by  Fogarty,  one  of  the  defendants,  from  a  decree  of 
foreclosure  of  a  certain  mortgage.  The  only  question  was  as  to 
the  Talidity  of  the  acknowledgment  of  a  certain  alleged  prior 
mortgage  held  by  Fogarty.     The  facts  appear  from  the  opinion. 
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Hoge  and  TFibon,  for  the  appellant 

HaighU^  for  the  respondent. 

By  Court,  Tebbt,  J.  The  only  question  presented  by  the  rec- 
ord is  as  to  the  sufficiency  of  a  certificate  of  acknowledgment  to 
a  certain  mortgage  given  by  one  Duprey  to  defendant  Fogarty. 
The  certificate  is  as  follows: 

"  On  this  twelfth  day  of  May,  1854,  before  me,  a  notaiy  pub- 
lic in  and  for  the  county  of  San  Francisco,  personally  appeared 
Constant  A.  Duprey,  to  be  the  individual  described  in  and  who 
executed  the  foregoing  instrument,  and  the  said  Constant  A. 
Duprey  acknowledged  that  he  executed  the  same  voluntarily  and 
for  the  purposes  therein  mentioned. 

"  Witness  my  hand  and  official  seal. 
[Seal.  J  * '  Jas.  W.  Fdtolet,  Notary  Public." 

Under  our  statute,  the  acknowledgment  or  proof  of  execution 
is  a  necessary  part  of  the  conveyance,  without  which  it  cannot 
be  admitted  to  record,  so  as  to  operate  as  notice  to  third  parties: 
Gomp.  L.  513,  sec.  1  of  act  concerning  conveyances. 

Section  6  of  said  act  provides  that ''  no  acknowledgment  of 
any  conveyance,  whereby  any  real  estate  is  conveyed,  or  may  be 
affected,  shall  be  taken,  unless  the  person  offering  to  make  such 
acknowledgment  shall  be  personally  known  to  the  officer  taking 
the  same  to  be  the  person  whose  name  is  subscribed  to  such 
conveyance  as  a  party  thereto,  or  shall  be  proved  to  be  such  by 
the  oath  or  affirmation  of  a  credible  witness." 

Section  7  requires  that  the  knowledge  or  proof  of  identity 
shall  be  stated  in  a  certificate  of  acknowledgment. 

The  importance  and  necessity  of  this  strictness  in  regard  to 
conveyances  is  obvious.  The  certificate  under  consideration 
does  not  comply  with  the  statute,  inasmuch  as  it  does  not  state 
that  the  person  making  the  acknowledgment  was  either  known 
to  the  notary  or  proved  to  be  the  person  whose  name  was  signed 
to  the  conveyance. 

It  is  contended  that  the  certificate  substantially  complies  with 
the  law,  as  it  contains  a  positive  averment  that  the  party  mak« 
ing  the  acknowledgment  was  the  party  whose  name  was  sub- 
scribed to  the  conveyance,  and  this  averment  must  be  con- 
strued to  be  upon  the  personal  knowledge  of  the  officer. 
According  to  our  understanding  of  the  language,  the  certificate 
does  not  contain  such  a  statement.  The  words  are, "  Personally 
appeared  Constant  A.  Duprey  to  be  the  person,"  etc.  There  is 
evidently  an  omission  in  the  certificate,  which  may  be  sup* 
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plied  as  well  by  "claiming''  or  '* representing"  himself  as  hj 
'*  known  "  or  "  proved." 

We  think  the  record  of  a  conveyance  with  a  certificate  so  de> 
fective  is  not  notice  of  title  to  third  parties. 

Judgment  affirmed. 

MuBBA^T^  0.  J.,  concurred. 


DbFICTS     IK    ACKKOWLEDOMENTS    AKB     CeRTITIOATES    THEREOF,     WHEN 

Fatal  and  when  not. — ^This  sabject  is  disoaaaed  at  length  in  the  note  to 
LivingUon  v.  KetUlU^  41  Am.  Dec.  168.  The  point  that  the  certificate  nrast 
show  the  identity  of  the  party  acknowledging  is  particularly  discussed  in 
that  note,  at  page  176.  The  principal  case  is  approved  and  followed  on  this 
point  in  Kelsey  ▼.  Duanlap,  7  Cal.*  162,  and  in  Fogarty  v.  UnUy,  10  Id.  244. 


CALiPOBinA  Steam  Navigation  Co.  v.  Wbioht. 

[6  Gaufobxia,  259.] 

Oapagitt  or  Cobpobation  to  Sue  is  Sufticiently  Avebbed  by  alleging 
that  it  is  a  corporation  under  the  laws  of  the  state,  in  California. 

Wbitten  Contract  is  Assignable  Which  Pbovidbs  that  Obxjgor 
SHALL  NOT  Nayioate  Certain  waters  for  a  specified  term,  and  that  if  ha 
does  so  he  wiU  pay  a  certain  sum  to  the  obligee  or  his  assigns. 

Contract  not  to  NAviOAi^  Certain  Waters  for  Certain  Time  is  not 
Void  as  against  public  policy,  where  it  is  founded  on  a  sufficient  consid* 
eration,  and  inures  to  the  obligee's  benefit. 

Contract  in  Restraint  of  Trade  is  not  Void,  it  seems,  where  there  is  a 
consideration  for  it,  and  good  reason  for  entering  into  it,  and  where  it 
imposes  no  restraint  not  beneficial  to  the  other  party  to  the  contract. 

Contraot  Creates  No  Monopoly  Which  Restrains  Competition  bt 
ONLY  One  Person,  leaving  all  others  free  to  enter  into  the  same  busi- 


Question  whether  Sum  Constitutes  Liquidated  Damages  or  Penalty, 
which  is  agreed  on  in  a  contract  as  a  measure  of  damages  for  a  breach,  de- 
pends upon  the  intent  of  the  parties  and  the  circumstances  of  the  case. 

General  Allegation  of  Performance  by  Plaintiff  of  Conditions  of  a 
contract  is  sufficient,  under  the  California  statute. 

Appeal  from  a  judgment  for  the  defendant  in  an  action  brought 
hj  the  plaintiff  to  recover  damages  for  breach  of  a  certain  con- 
tract. The  complaint  alleged,  in  substance,  that  the  defend- 
ant, being  owner  of  certain  steamboats,  made  an  agreement  with 
one  Ohenerj,  also  owner  of  certain  boats,  whereby,  in  consid- 
eration of  fifteen  thousand  dollars,  to  be  paid  by  Chenery,  the 
defendant  covenanted  not  to  navigate  certain  waters  with  hia 
boats  for  three  years,  and  upon  failing  to  perform  such  cove- 
nanty  to  pay  fifteen  thousand  dollars  to  the  said  Chenery  or  his 
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Bssigns;  that  this  contract  was  afterwards  assigned  to  the  plaini* 
iff,  a  corporation  organized  and  existing  under  the  laws  of  Cali- 
fornia, the  defendant  being  notified  of  the  assignment;  and  that 
the  said  Cheneiy  and  the  plaintiff  had  fully  performed  the  con- 
ditions of  such  contract  to  be  performed  by  the  said  Cheneiy. 
Demurrer  to  the  complaint  for  causes  appearing  from  the  opin- 
ion. Demurrer  sustained.  Judgment  for  the  defendant,  and 
the  plaintiff  appealed. 

Bobert  F.  Morrison^  for  the  appellant. 

Baken  and  Bawlin^  for  the  respondent. 

By  Court,  Tebbt,  J.  The  first  objection  is  untenable.  The 
4illegation  that  plaintiff  was  a  corporation  under  the  laws  of  tbiv 
state  is  sufficient  to  establish  the  right  to  sue  under  the  first  B&y- 
tion  of  the  act  concerning  corporations :  Bev.  L.  290. 

The  next  objection  is,  that  the  contract  declared  on  is  not  as- 
signable. The  contract  is  an  instrument  in  writing  for  the 
^payment  of  money,  and  is  made  assignable  by  our  laws. 
Besides,  it  has  always  been  the  policy  of  our  law  to  construe 
•contracts  according  to  the  intention  of  the  parties,  and  it  was 
evidently  the  intention  of  the  parties  that  the  contract  should 
be  assignable,  as  it  is  made  payable  to  Cbenery,  his  heirs, 
«tc. ;  and  as  it  appears  from  the  complaint  that  the  defendant 
was  notified  of  the  assignment,  and  received  from  the  plaintiff 
the  full  sum  of  money  which  Cbenery  contracted  to  pay,  he  is 
estopped  from  denying  that  the  contract  was  assignable.  The 
third  ground  is  not  supported  by  the  fact.  The  complaint  does 
show  that  the  contract  was  assigned  by  Chenery  to  plaintiff. 
The  next  objection  is  that  the  contract  is  against  public  policy, 
as  being  in  restraint  of  trade. 

At  common  law,  all  contracts  bywhich  one  obliged  himself  to 
do  an  act  or  omission  tending  to  injure  the  public  were  void, 
and  the  general  rule  is  that  contracts  in  restraint  of  trade  are 
contrary  to  public  policy.  The  stringency  of  this  rule  has  been 
gradually  relaxed,  as  the  reason  for  it  (to  wit,  the  security  of 
mechanics  and  tradesmen)  ceased. 

As  early  as  1711,  in  the  case  of  MUckellY.  Beynolds^  1  P.  Wms. 
181,  Parker,  C.  J.,  in  delivering  the  opinion  of  the  court,  says: 
'*The  general  question  upon  this  record  is  whether  this  bond, 
being  made  in  restraint  of  trade,  is  good.  And  we  are  all  of 
opinion  that  a  special  consideration  being  set  forth  in  the  con- 
'dition,  which  shows  it  was  reasonable  for  the  parties  to  enter 
into  it,  the  same  is  good;  and  that  the  true  distinction  of  this 
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^case  is  not  between  promiseB  and  bonds,  bnt  between  oon- 
tracts  with  and  without  coneddeiation;  and  that  wherever  a 
proper  consideration  appears  to  make  it  a  proper  and  osefol 
<K>ntracty  and  sach  as  cannot  be  set  aside  without  injury  to  a  fair 
contractor,  it  ought  to  be  maintained,  but  with  this  constant 
<Liyersity,  viz.,  when  the  restraint  is  general,  not  to  exercise  a 
trade  throughout  the  kingdom,  and  when  it  is  limited  to  a  par- 
ticular place;  for  the  former  of  these  must  be  void.'' 

In  Pierce  v.  FuUer,  8  Mass.  223  [5  Am.  Deo.  102],  it  was  held 
that  an  agreement  not  to  run  a  stage-coach  on  a  certain  road 
-was  Tslid.  So  in  the  case  of  Ohappd  v.  Brockway,  21  Wend. 
157,  where  a  party  entered  into  a  bond,  under,  the  penally  of 
tweniy-five  thousand  dollars,  that  he  would  not  at  any  time 
thereafter  own,  run,  or  be  interested  in  any  line  of  packet-boats 
on  the  Erie  canal,  it  was  held  that  the  bond  was  Talid. 

In  these  cases  the  doctrine  seems  to  be,  that  there  must  be 
not  only  a  consideration  for  the  contract,  but  there  must  be 
«ome  good  reason  for  entering  into  it;  and  it  must  impose  no 
restraint  upon  one  party  which  is  not  beneficial  to  the  other: 
VJiappel  y.  Brockway,  supra.  Applying  the  rule  as  laid  down  in 
the  cases  cited  to  the  one  under  consideration,  we  are  satisfied 
that  the  contract  is  valid.  The  plaintiff  paid  to  defendant  a 
valuable  consideration  for  the  contract,  and  there  was  also  a 
.good  reason  for  entering  into  it;  no  restraint  was  imposed  on 
•defendant  which  did  not  inure  to  the  advantage  of  plaintiff! 

It  is  objected  that  this  contract  gives  to  the  plaintiff  a  com- 
plete monopoly  of  the  waters  named.  This  objection  cannot  be 
better  answered  than  in  the  words  of  Mr.  Justice  Bronson,  in 
the  case  above  cited :  '*  That  is  certainly  a  new  kind  of  monopoly 
which  only  licenses  the  plaintiff  in  the  exclusive  enjoyment  of 
his  business  as  against  a  single  individual,  while  all  the  world 
besides  are  left  at  full  liberty  to  enter  upon  the  same  enterprise." 

The  fifth  objection  is,  that  the  complaint  does  not  allege  anj 
facts  from  which  the  measure  of  danui^es  can  be  ascertained. 

From  the  tenor  of  the  contract  itself,  as  well  as  from  the  alle- 
gations of  the  complaint,  we  are  satisfied  that  it  was  the  inten- 
tion of  the  parties  that  the  sum  of  fifteen  thousand  dollars  was 
.agreed  upon  as  the  sum  which  was  to  be  paid  by  the  defendant 
in  case  of  a  failure  on  his  part  to  perform  the  contract.  It  was 
the  sum  which  was  received  by  defendant  in  consideration  of 
the  covenants  on  his  part;  and  certainly  if  he  failed  to  perform 
Ids  agreement,  there  would  be  no  hai^ship  in  requiring  him  io 
tetum  the  fsum  which  he  had  received. 

Am.  Dm.  Vol.  LXV-M 
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In  the  case  of  WlUiamM  y.  Dakin,  22  Wend.  201,  it  was  held 
that  whether  a  sum  agreed  upon  by  the  parbVi^  to  a  oontmet.  as 
the  measure  of  damages,  shall  be  considered  ua  liquidated  dam« 
ages  or  only  as  a  penalty,  depends  upon  the  interest  of  the 
parties,  and  the  peculiar  circumstances  of  the  subject-matter  ol 
the  contract. 

Chancellor  Walworth,  in  that  opinion,  says:  "  The  remaining 
question  is,  whether  the  three  thousand  dollars  is  to  be  consid- 
ered as  a  stipulated  sum,  which  both  parties  intended  should  be 
paid  as  liquidated  damages  in  case  the  covenant  was  broken; 
and  if  so,  whether  there  is  any  rule  of  law  which  can  authorize 
this  court,  or  any  other  court,  to  say  the  plaintiff  in  error  shaU 
be  excused  from  performing  his  agreement;  in  other  words, 
whether  this  court  can  make  a  new  agreement  for  the  parties 
which  they  never  intended  to  make  for  themselves.  I  think  no 
one  who  reads  the  covenant  can  doubt  for  a  moment  that  it  was 
the  intention  of  both  parties  that  if  it  was  broken  the  whole 
three  thousand  dollars  should  be  paid  as  the  liquidated  damages 
for  such  breach.  The  object  of  the  covenant  was  to  protect 
Dakin  and  Bacon,  and  their  assigns,  in  the  full  enjoyment  of 
the  good-will  of  a  public  newspaper  and  of  its  patronage,  for 
which  good-will  and  patronage  they  were  paying  the  sum  of 
three  thousand  dollars;  and  as  the  value  of  the  good-will  or 
patronage  of  the  paper,  as  well  as  the  amount  of  injuiy  which 
the  purchasers  might  sustain  by  any  interference  with  it,  were 
wholly  uncertain  and  incapable  of  estimation  otherwise  than  by 
mere  conjecture,  the  amount  to  be  paid  upon  the  breach  of  that 
covenant  was  not  only  a  proper  subject  for  stipulated  damages, 
but  the  precise  sum  paid  for  such  good-will  or  patronage  ap- 
pears to  be  that  which  the  parties  would  naturally  fix  upon  as 
the  amount  to  be  refunded  to  the  purchasers  upon  any  breach 
of  the  covenant."  This  opinion  is  sustained  by  Hodges  v.  Kingy 
7  Met.  583;  Pierce  v.  Fuller ^  8  Mass.  222;  and  Perkina  v.  Lyman, 
11  Id.  81  [6  Am.  Dec.  158];  Chamberlain  v.  Bagley,  11  N.  H. 
234;  Bagley  v.  Peddie,  5  Sandf.  192. 

The  allegation  of  performance  on  the  part  of  plaintiff  and 
Cheneiy  is  sufficiently  explicit,  under  the  sixtieth  section  of  our 
practice  act. 

Judgment  reversed  and  cause  remanded. 

MuBBiLT,  C.  J.,  concurred. 

Allioatiok  ov  Ck>BPOBATE  EziBTSNCi  IH  SuiT  BT  OoBroaAnov,  nmm 
■ity  and  sufficienoy  of:  See  WeUand  Canal  Co.  v.  HcOhaway^  24  Am.  Deo.  51|. 
ITorrif  v.  MwHeimgum  Mfg.  Co.,  .29  Id.  372;  I^hardtom  v.  Si.  Jottpk  Irm 


July,  1866.]  Cahoon  v.  Levy.  511 

Co.,  33  Id.  400;  Mma  etc  R.  R,  Co,  t.  TipUm,  39  Id.  3H  a&doMM  olted  la 

the  notes  thereta 

CoirrBAOTS  nr  RESTRAtsrr  of  Tbade,  Yaliditt  or:  See  Beeurd  ▼.  DemiiU, 
63  Am.  Deo.  380,  and  the  cases  in  this  series  ooUected  in  the  note  thereto; 
see  also  Dunlap  ▼.  Oregofy,  61  Id.  746,  and  note. 

Liquidated  Daxaoes,  Sum  Stipulated  to  bs  Paid  for  breach  of  con* 
tract  deemed  to  be,  when  and  when  not:  See  HamtUon  y.  Overton^  38  Am. 
Dec.  136;  BcUrd  ▼.  ToUivn-,  44  Id.  298;  Curry  v.  Larer,  49  Id.  486,  and 
cases  cited  in  the  notes  thereto;  see  also  Dunlap  v.  Oregcry,  61  Id.  746. 
In  Nash  y.  HermosUla,  9  Cal.  584,  it  is  held,  citing  the  principal  case,  that 
a  sum  stipulated  to  be  paid  for  breach  of  contract  must  be  taken  as  liquidated 
damages,  when  the  agreement  is  not  to  carry  on  trade  at  a  particular  placet 
not  to  run  a  stage-coach  on  a  particular  road,  not  to  publish  a  riyal  news- 
paper, or  not  to  run  a  rival  steamer  on  a  particular  route.  The  case  is  also 
approved  and  followed,  as  laying  down  a  correct  rule  upon  this  point,  in 
lUk  y.  FnUer,  10  Id.  518. 


Cahoon  v.  Levy. 

[6  OALIVOBirZA,  995.] 

Gauioiuiia  MiOHAHios*  Luex  Law  GiyES  SuBcoNTBAGfroBs  Liek  onlt 
AFTSB  NonoB  to  the  owner  of  the  building,  whereas  master-builders 
and  mechanics  contracting  directly  with  the  owner  have  an  actual  lien 
until  the  expiration  of  sixty  days  after  the  completion  of  the  work. 

8TrB0ONTBACT0R*S  LlEN  18  SUBORDINATE  TO  GARNISHMENT  of  the  OWner  in 

an  attachment  suit  against  the  original  contractor,  under  the  mechanics' 
lien  law  of  California,  where  the  notice  of  garnishment  is  served  before 
service  of  notice  of  the  subcontractor's  lien. 

ApPBAii  from  a  judgment  and  order  postponing  the  plaintiffs' 
attachment  lien  upon  certain  moneys  due  the  defendant  from 
one  Nathan,  for  the  construction  of  a  certain  building  bj  the 
defendant  for  the  said  Nathan,  to  the  lien  of  certain  subcon- 
tractors employed  by  the  defendant  in  the  construction  of  said 
building.  The  plaintiffs'  notice  of  garnishment  was  served  on 
the  said  Nathan  two  days  before  he  received  notice  of  the  lien 
claimed  by  the  subcontractors.  The  money  was  paid  into  court 
by  Nathan,  and  the  court,  on  motion  of  the  subcontractors, 
who  intervened,  directed  the  same  to  be  distributed  among 
them  pro  rata.    The  plaintiffs  appealed. 

Crocker  and  Bobinson,  for  the  appellants. 
Moore  and  Weliy,  for  the  respondents. 

By  Court,  Mitbbat,  0.  J.  This  cause  has  been  resubmitted  to 
hb  for  the  purpose  of  obtaining  our  opinion  upon  a  point  whloli 
will  be  decisive  of  the  whole  subject-matter  of  the  controversy. 

The  question  presented  is,  whether  the  garnishment  served 
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upon  the  owners  of  the  building  before  the  notices  by  the  sab- 
contraotorsy  joumejmeny  etc.,  becomes  a  lien  upon  the  fund  in 
the  hands  of  the  owner,  and  takes  precedence  of  the  claims  of 
subcontractors. 

The  statute  was  designed  for  two  classes  of  laborers  and 
contractors:  1.  Master-builders,  mechanics,  lumber  merchants, 
and  all  other  persons  furnishing  labor  or  materials  by  contract 
with  the  owner  of  the  building  himself;  and  2.  Subcontractors, 
journeymen,  etc.,  performing  labor  or  furnishing  materials  by 
contract  with  the  master-builders  or  contractors,  and  between 
whom  and  the  owner  there  is  no  privity  of  contract  whatever.  It 
frequently  happens  that  persons  in  building  or  repairing  houseSp 
wharves,  etc.,  prefer  to  supervise  the  labor  themselves,  and  in 
such  cases  those  engaged  in  the  construction  of,  or  the  furnish- 
ing of  materials,  have  by  the  first  section  of  the  act  a  lien  on  the 
building,  by  filing  a  notice  thereof  at  any  time  within  sixty  days 
after  its  completion. 

The  second  class,  those  employed  by  the  master-builders,  or 
who  contract  with  or  under  the  first  contractors,  are  provided 
for  by  the  second,  third,  and  fourth  sections  of  the  act.  They 
look  first  to  their  employer,  and  next  to  the  owner  of  the  build- 
ing, who  is  not  responsible  to  them,  except  in  case  of  notice 
served  in  conformity  with  the  statute.  As  to  the  time  in  which 
notice  shall  be  served,  the  law  is  silent.  If  they  are  to  be 
allowed  sixty  days  after  the  completion  of  the  building  to  serve 
such  notice  on  the  owner,  it  will  not  unfrequently  occur  that 
he  will  be  subjected  to  pay  the  same  amount  twice;  as  it  will  be 
impossible  for  him  to  ascertain  the  claims  against  the  principal 
contractor,  and  his  agreement  with  him  may  be  for  payment  by 
installments,  or  on  the  completion  of  the  work. 

We  are  of  opinion  that  the  statute  intended  to  provide  an 
actual  lien,  existing  from  the  commencement  of  the  work  until 
sixty  days  after  its  completion,  for  those  enumerated  in  the  first 
section,  leaving  all  others  their  remedy  by  notice  to  the  owner; 
and  no  time  being  fixed  when  such  notice  shall  be  given,  that 
their  lien  attaches  only  upon  the  service  thereof;  that  this  mode 
of  procedure  was  intended  to  prevent  litigation,  by  substituting 
a  proceeding  in  the  nature  of  an  attachment  or  garnishment; 
and  this  class  of  cases  is  put  upon  the  same  footing  as  ordinazy 
attachments,  in  which  the  rule.  Qui  prior  ed  in  tempore  poHor  ek 
in  jwre^  prevails. 

Judgment  reversed. 

Tebbt,  J.,  concurred. 
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Adams  v.  TTarktsTiTi, 

[6  GAuvomxA,  ne.] 

OomtiziaiiT  lOE  Gohtupt  vyriL  Pabtt  Pat  ovm  Momr  vov  nr 
PdsrasnoH  or  control  of  rach  party  at  the  time  of  institatiiig  tha  oo&- 
tempt  proceedings,  as  shown  by  his  nncontradicted  affidaTit^  la  tM  for 
want  of  jnrisdiotion,  the  court  having  no  power  to  imprison  a  person  for 
contempt  for  neglecting  or  refusing  to  perform  an  act  which  he  cannot 
peffonn. 

Cebhosabi  to  reyerse  an  order  committing  the  petitioner, 
Cohen,  for  not  paying  over  certain  moneys  to  the  receiver 
appointed  in  the  principal  action.  The  petitioner  filed  his  affi- 
davit against  the  issnance  of  the  commitment,  showing  that  the 
moneys  in  question  had  passed  from  his  possession  and  control 
before  the  contempt  proceedings  were  commenced,  which  affi* 
davit  was  not  contradicted.  The  court  refused  a  discharge,  and 
this  writ  was  sued  out. 

Edge  and  Wilson,  for  the  petitioner. 

Bhafter  and  Park,  contra. 

By  Court,  Mubrat,  C.  J.  In  this  case  the  court  exceeded  its 
jurisdiction  in  ordering  the  party  to  be  imprisoned  until  he  paid 
into  court  certain  moneys  paid  to  him  for  fees  and  disbursements 
made  by  him. 

The  affidavit  of  the  party  is  uncontradicted,  and  shows  that 
he  has  complied,  as  far  as  possible,  with  the  order  of  the  court, 
and  that  it  is  not  in  his  power  to  comply  further.  This  is  a  suffi- 
cient expurgation,  and  the  order  directing  his  imprisonment  was, 
under  these  circumstances,  an  excess  of  jurisdiction  and  void. 
While  we  admit  that  courts  are  the  exclusive  judges  of  their  own 
contempts,  still,  by  our  statute,  a  party  cannot  be  imprisoned 
for  neglecting  or  refusing  to  perform  an  act  where  it  appears 
that  it  is  not  in  his  power  to  perform  the  same:  See  Lucas  t. 
AUen,  April  term,  1856  (not  reported). 

Order  reversed. 

Tkbbt,  J.,  concurred. 

CoKTXMFT,  PowKK  OF  CouKTS  TO  PuviBH  voR:  See  Olork  ▼.  Peopte,  IS 
Am.  Deo.  177,  and  the  note  thereto  discussing  this  snbject;  see  also  8taU 
▼.  Woocffin,  42  Id.  161;  I^etl  v.  StaU,  50  Id.  209;  Ex  parte  Adams,  69  Id. 
284,  and  notes  thereto.  The  principal  case  is  cited,  with  a  moltitode  of 
otbars,  as  an  authority  npon  this  snbject  in  Ex  parte  Wright,  65  Ind.  511. 


618  Johnson  v.  Fall.  [CU 

Johnson  v.  Fall. 

(6  GALirosnA,  S6B.] 
Waoebs  abb  Bboovbbablb,  unless  prohibited  by  itetate,  ocmtntfy  to  pab- 
lie  policy,  or  oaloolAted  to  affect  the  interest,  ohumcter,  or  feelingli  of 
third  parties. 

WaOKB  that  GxBTAIV  BaILBOAD  will  OB  will  not    BB  COMFLBSBD  IB  a 

certain  time  is  not  per  se  unlawful  or  against  public  policy,  and  ques- 
tions as  to  its  effect  upon  the  advancement  of  the  work,  and  upon  the 
interests  of  the  public  or  of  third  parties,  are  questions  of  faot^  whioli 
eannot  be  decided  on  demurrer. 

Appbal  from  a  judgment  for  defendant  on  demurrer  to  the 
complaint  in  an  action  bronght  by  the  plaintiff  and  appellant 
on  a  promiBsoiy  note  given  by  the  defendant,  on  a  wager  to 
the  effect  that  he  would  pay  the  plaintiff  five  thousand  dollars, 
two  years  after  date,  if  within  that  time  a  certain  railroad  in 
which  the  defendant  was  interested  was  not  completed. 

Jo.  O.  Baldwin  and  P.  L,  Edwards,  for  the  appellant. 

8.  J.  Meld  and  L.  Sanders,  jun,,  for  the  respondent. 

By  Court,  Tebbt,  J.  At  common  law,  all  wagers  were  recoTer- 
able  except  such  as  were  prohibited  by  law,  were  against  public 
policy,  or  calculated  to  affect  the  interest,  character,  or  feelings 
of  third  parties.  This  principle  is  too  well  established  to  require 
either  argument  or  authority.  But  it  is  contended  by  counsel 
that  inasmuch  as  the  English  judges  have  uniformly  looked  with 
disfavor  on  this  class  of  cases,  and  have  frequently  taken  occa- 
sion to  express  their  regret  that  a  different  rule  had  not  been 
established,  this  court  should,  as  the  question  is  for  the  first 
time  presented  in  the  state,  without  regard  to  precedent,  de- 
clare all  wagers  illegal,  on  account  of  their  manifest  immoral 
tendency. 

Such  a  course  would,  we  conceive,  be  a  usurpation  of  func- 
tions properly  belonging  to  another  department  of  government. 
The  common  law  having  been  adopted  as  the  rule  of  decision  in 
this  state,  it  is  our  duty  to  enforce  it,  leaving  all  questions  of  its 
policy,  as  applied  to  a  particular  class  of  contracts,  for  the  con- 
sideration of  the  legislature. 

The  questions  which  are  made  in  the  argument  of  counsel  as 
to  the  general  utility  of  the  work,  which  was  the  subject  of  the 
wager,  its  effect  upon  the  interest  of  third  parties,  as  well  as  the 
tendency  of  the  wager  to  advance  or  retard  such  ifoA,  are,  we 
eonceive,  questions  of  fact  which  cannot  properly  be  dedded  by 
a  court  on  demurrer. 
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The  judgment  of  the  oonrt  below  is  xerenied  and  fhe  oanae 
remanded. 

MuBBAXy  0.  J.  9  oononned. 


Waoxrs,  LBOAurr  of,  Gkhkballt.— This  tabJeotwdiaoiuMd  in  the  note 
to  Siate  v.  SmUh,  33  Am.  Dec.  134;  see  also  TairleUm  t.  Baher^  44  Id.  SB8} 
Smiih  ▼.  Brwon,  49  Id.  748;  Dwtman  v.  StirMery  46  Id.  97;  BeUi»  ▼.  J?flf- 
MO^  65  Id.  417;  Bhdaoe  ▼.  Thtmp^cm,  fSl  Id.  777;  KiMani  y.  Semdim^  68 
Id.  94. 


Hetneacak  t;.  Dannenbebg. 

[6  Cmiswovkia^  876.]- 

Cbxditob  must  Exhaust  Lbqal  Rbmedt  bkfobe  Equttt  Goubv  will 
Intbbpbrb,  at  hia  instance,  to  set  aside  a  frandalent  conveyance  by  hla 
debtor,  and  must,  therefore,  before  filing  his  bill,  have  judgment  and 
execution  and  a  return  of  wuUa  bona;  but  though  this  is  the  general  rule 
it  has  been  somewhat  relaxed  by  modem  decisions  in  some  of  the  states. 

CoDBT  WILL  Entebtain  Attachino  Cbeditob's  Bill  to  Enjoik  Exsoit- 
TiON  Salb  of  the  same  property  under  a  judgment  recovered  in  an  action 
where  there  was  a  prior  attachment,  on  the  ground  that  such  judgment 
was  fraudulent  as  to  creditors,  without  requiring  the  attaching  creditor 
to  obtain  judgment,  execution,  and  return  of  nulla  honOt  where  the 
answer  admits  the  defendant's  debt  and  insolvency,  and  all  other  material 
allegations  of  the  bill  except  the  fraud. 

Ebbonbous  Rejection  of  Evidxncx  Which  could  not  CHAvaa  Bmns 
is  no  ground  for  the  reversal  of  a  judgment. 

Appeal  from  a  decree  for  a  perpetual  injunction  on  a  bill  filed 
by  the  plaintiffs  against  the  execution  sale  of  certain  property  of 
defendant  Morris.  The  plaintiffs  had  attached  the  goods  in 
question  for  a  debt  of  Morris,  but  the  defendant  Dannenbezg 
had  a  prior  attachment,  and,  before  the  filing  of  the  plainti&' 
bill,  had  obtained  judgment  in  his  attachment  suit.  The  bill 
alleged  that  there  was  in  fact  no  debt  due  from  Morris  to  Dan- 
nenberg,  that  the  judgment  was  obtained  to  defraud  creditors, 
that  the  proposed  execution  sale  was  for  Morris's  benefit,  and 
that  Morris  was  insolvent  and  had  no  other  property.  The  de- 
fendantSy  in  their  separate  answer,  denied  the  fraud,  but  ad- 
mitted the  other  material  allegations  of  the  bill.  Certain  decla- 
rations of  Morris  to  third  persons,  showing  fraudulent  designs 
and  propositions  on  his  part,  were  admitted  against  Dannenberg's 
objection.  The  plaintiffs  introduced  declarations  of  Dannenberg 
and  other  evidence  tending  to  show  that,  shortly  before  the 
alleged  indebtedness  was  contracted,  Dannenberg  had  not  suffi- 
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dent  means  to  Bave  made  sach  a  loan.  Dannenbeig  offered  hi* 
books  in  evidence  containing  the  entries  of  his  dealings  with 
Morris,  but  the  evidence  was  rejectedy  and  Dannenberg  excepted. 
The  jury  found  specially  that  the  note  on  which  Dannenberg'a 
judgment  was  founded  was  without  considetationy  and  that  the 
judgment  was  fraudulent  as  against  creditors.  Decree  for  a  per- 
petual injunction.    New  trial  denied,  and  Dannenberg  appealed. 

Williavis,  Shaflery  and  Park,  for  the  appellant. 

McDougaU,  Mdrich,  and  Sharp,  for  the  respondents. 

Bj  Court,  MuBBAT,  C.  J.  It  is  a  general  rule  that  a  court  of 
equity  will  not  take  jurisdiction  of  a  controversy  if  the  parties 
have  an  adequate  remedy  at  law;  and  in  accordance  with  this 
rule  courts  of  chancery  have  repeatedly  refused  to  interfere  at 
the  instance  of  a  creditor,  and  set  aside  fraudulent  convejancea 
of  the  debtor's  property,  until  the  creditor  has  first  exhausted 
his  remedy  by  judgment,  execution,  and  return  of  nuUa  bona. 

For  aught  the  court  might  know,  the  claim  might  be  illegal, 
or  there  might  be  sufficient  property  of  the  debtor  to  satisfy  the 
judgment  aside  from  that  fraudulently  transferred.  The  mod* 
em  decisions  of  some  of  the  courts  of  the  United  States  seem, 
however,  to  have  relaxed  the  severiiy  of  the  English  rule,  and 
in  some  cases  it  has  been  held  that  a  creditor  who  has  acquired 
a  lien  under  the  attachment  laws  of  a  state  may  apply  to  a  court 
of  chancery  without  first  proceeding  to  judgment. 

Without  expressiog  any  preference  for  the  modem  doctrine, 
we  are  satisfied  that  the  facts  and  circumstances  of  this  case 
take  it  out  of  the  ancient  rule.  The  debt  and  insolvency  of  the 
defendant,  as  well  as  every  other  material  allegation  of  the  bill 
except  that  of  fraud,  are  confessed  by  the  answer;  and  it  would 
be  requiring  the  plaintiffs  to  do  a  vain  act  if  they  should  be 
compelled  to  await  their  judgment  at  law  and  a  return  of  taxe- 
cution,  when  it  is  acknowledged  that  the  only  effect  would  be  a 
return  of  nulla  bona,  and  that  the  preperty  which  they  have 
attached  in  the  mean  time  would  have  passed  into  the  hands 
of  bona  fide  purchasers,  under  color  of  a  judicial  sale,  and  be 
lost  to  them  forever.  Fraud  is  one  of  the  primary  subjects  of 
equity  jurisdiction;  and  it  is  not  to  be  supposed  that  a  court  of 
chancery  would  refuse  to  entertain  jurisdiction  in  a  case  like 
the  present,  where  the  sole  issue  was  one  of  fraud,  and  where, 
by  such  refusal,  the  fraud  complained  of  would  be  most  sue* 
cessfully  consummated. 

Several  errors  have  been  assigned  upon  the  admission  of  tea- 
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iimony  on  the  trial  below,  but  on  examination  we  aie  satifl^ed 
tbat  Dannenbeig  was  sufficiently  identified  with  the  transaction 
to  render  such  evidence  competent.  The  refusal  to  admit  the 
books  of  Dannenberg,  in  my  opinion,  was  proper,  as  I  do  not 
think  there  was  a  sufficient  predicate  laid;  but  even  allowing 
they  should  have  been  admitted,  it  could  not  have  warranted  a 
different  verdict,  or  changed  our  opinion,  sitting  as  a  court  of 
chancery,  upon  the  character  of  the  transaction,  which  was,  as 
it  most  fully  appears  from  the  testimony ,  a  gross  and  outrageous 
conspiracy  and  swindle. 
Judgment  affirmed. 

Tebby,  J.,  concurred. 

* 

Grbditok's  Bill  to  Sxt  abide  Fsaudulxzit  Contitangi,  KsomiTT  of 
Judgment  and  Ezboution  retnmed  unaatiflfied,  to  maintain;  See  Comtiock 
▼.  Rayford,  40  Am.  Dec.  102;  MUUr  v.  Damdaon,  44  Id.  715;  Meux  ▼.  An- 
thony, 62  Id.  274;  Chautauque  County  Bank  v.  WhiU,  57  Id.  442,  and  notee 
thereto.  The  principal  case  is  approved  on  this  point  in  Scales  v.  Scott,  13 
GaL  7&  In  Cattle  ▼.  Bader,  23  Id.  76,  79.  it  is  held,  citing  the  principal 
case,  that  where  a  creditor  files  a  bill  to  set  aside  a  judgment  against  his 
debtor,  on  the  gronnd  that  it  was  fraudnlent,  and  to  have  the  property  ap- ' 
plied  to  his  demand,  his  complaint  must  aver  that  he  has  acquired  alien  upon 
the  property,  or  has  recovered  a  judgment  upon  which  an  execution  has  been 
issued  and  returned  nulla  bona.  It  is  cited,  also,  as  to  the  right  of  an  attach- 
ing creditor  to  maintain  a  bill  to  set  aside  a  prior  attachment  as  frandulent,  in 
Speyer  ▼.  IhmeU,  21  Id.  287^ 

The  pkincipal  case  is  also  cited  to  the  point  that  the  retom  of  an  execu- 
tion nulla  bona  is  not  the  only  mode  of  proving  the  insolvency  of  a  debtor, 
but  that  any  other  oompetent  proof  will  be  sufficient,  in  Walker  v.  Sedgwick^ 
8CaL403. 


RXOHABDS   V.   MoMlLIiAK. 

[6  OALiroBirzA,  419.] 

Jwauxxrr  bt  CSoNimaioN  Failino  to  Set  out  All  Facts  Requibed  by 
the  statute  is  prima/acie  fraudulent,  but  not  absolutely  void;  the  pre- 
sumption of  fraud  may  be  rebutted  by  proof  that  the  judgment  was  fair, 
and  for  a  bona  fide  debt. 

Affeal  by  the  plaintiff  from  a  judgment  dismissing  his  bill  to 
enjoin  x^roceedings  under  a  judgment  confessed  by  defendant 
Bandall,  in  favor  of  defendant  McMillan.  The  plaintiff  was 
also  a  judgment  creditor  of  Bandall.  The  ground  upon  which 
the  judgment  by  confession  was  assailed  was  that  it  did  not  set 
out  the  facts  from  which  the  debt  arose,  as  required  by  statute, 
simply  stating  that  it  arose  upon  a  promissory  note  still  due  and 
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unpaid,  and  that  the  Bum  confessed  iras  jnsflj  dae  and  <mng. 
The  answer  alleged  that  the  judgment  iras  for  a  bona  fide  debt, 
«nd  this  "was  admitted  to  be  troe  if  the  judgment  "was  not  void 
on  its  face. 

John  Beynolda  and  8.  F.  BeynoUb,  for  the  appellant. 

WiUiama,  Shafler^  and  Park,  for  the  respondent. 

By  Court,  Hbydbnfeldt,  J.  The  complainant  contends  tfast 
the  defendant's  judgment  against  Bandall  is  Toid,  because  it 
was  a  judgment  by  confession,  and  the  statute  regulating  such 
•confessions  of  judgment  was  not  strictly  pursued.  The  answer 
to  this  is,  that  conceding  the  irregularity  for  the  purpose  of  the 
argument,  yet  the  statute  affixes  no  such  consequence  to  it  as  to 
make  the  judgment  a  nullity.  The  intention  of  the  legislature 
was  to  prevent  fraudulent  confessions,  but  this  cannot  be  at- 
tained by  destroying  virtuous  judgments,  although  their  prelim- 
inary proceedings  may  be  affected  by  irregularity.  This  view  is 
not  at  all  destructiye  of  the  wholesome  operation  of  the  statute, 
for  it  is  clear  to  our  minds  that  when  the  statute  is  not  strictly 
pursued  it  is  prima  facie  evidence  of  fraud,  and  this  because 
where  a  party  fails  to  make  all  the  disclosures  required  by  the 
act,  the  presumption  is  that  he  has  something  to  conceal.  But 
this  presumptive  evidence,  like  all  presumptions,  can  be  rebutted. 
It  merely  throws  upon  the  plaintiff  the  burden  of  proving  that 
his  judgment  was  fair,  and  not  fraudulent. 

lu  this  case,  upon  the  proofs  and  stipulations,  there  is  no 
pretense  of  actual  fraud,  and  the  fairness  of  the  transaction  is 
epecifically  conceded. 

Judgment  affirmed. 

Tebby,  J.,  concurred. 

Statute  Authobizino  Jxtdohsnt  bt  Coktbssion,  Nboissitt  ov  STBior 
CoMPLZANCB  WITH:  See  James  v.  Morey,  14  Am.  Deo.  475,  and  note  to 
Beach  V.  BoU^ord,  40  Id.  60.  The  principal  case  ia  followed,  though  with 
reluctance,  on  the  point  that  a  judgment  by  confession  is  not  a  nullity, 
although  it  is  prima  fade  fraudulent,  where  the  facts  out  of  which  the 
indebtedness  arose  are  not  fully  set  oat  in  the  statement,  in  Cardier  y.  Schota, 
12  Cal.  147;  S.  C,  18  Id.  580;  and  P<md  v,  Daivenport,  44  Id.  487.  In  Xee  ▼. 
^09%  37  Id.  336,  the  principal  case  is  cited  to  the  same  point,  and  it  is  held 
that  such  a  judgment  is  impervious  to  collateral  attack.  In  WUcoaoon  v.  Bwr* 
icn,  27  Id.  235, 237,  the  case  is  cited  to  the  same  point,  but  it  is  held  that  the 
doctrine  has  no  application  where  the  statement  is  not  merely  defectiTe,  bat 
Incorrectly  describes  the  debt,  and  that  judgment  confessed  upon  such  a  state* 
ment  is  void  as  against  creditors  of  the  judgment  debtor. 
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Whue  v.  Thb  Mabt  Ainr. 

[6  0AXJV0Baz4,  401] 

'BsionxiAL  Seatuti  mm  vm  Constkukd  Libbrallt  and  to  tdTUoe  Hm 
remedy,  where  the  meaning  is  doabtfal. 

Townro  ot  VsanEL  u  '*  Tbanspobtation  ov  PBonaaT,**  within  ifaa  mean* 
ing  of  the  California  etatate  giving  a  right  of  action  for  malperform* 
anoe  or  non-performance  of  contracts  for  tranaportation. 

•OwvzB  OF  iHstfBXD  Vb8El  Lost  bt  Kbouokht  Towagb  18  Pfiopn  Pabti 
TO  Sub  for  such  loss,  especially  where  the  insaranoe  is  for  a  part  of  tha 
▼alue  only,  and  a  recovery  by  the  owner  will  bar  another  action  for  tha 
same  cause. 

Objxotion  that  Plaibtitf  IB  NOT  BxAL  Pa&tt  in  interest  will  not  avail 
where  a  recovery  in  the  action  will  bar  another  action  for  the  same 
cause. 

OwvEB  OF  Tuo-BOAT  18  LiABLB  AS  CoiufON  Cabbibb,  It  Sbbms,  in  the  tow- 
age of  vessels.    Per  Heydenfeldt,  J. 

Own  BR  OF  Tno-BOAT  IS  BouND  TO  Emplot  Nbob88abt  Pbudbvob,  Skili^ 
AND  Adbquatb  Mbaits  for  the  performance  of  the  contracts  of  towage 
which  he  nndertakes,  whether  he  is  a  common  carrier  or  not. 

•Owner  of  Vbsbbl  Lost  bt  Kbouobnt  Towaob,  bbiho  Aobbt  or  Tuo- 
owNBBS,  HAT  SuB  for  his  loss  notwithstanding  that  fact. 

Appeal  from  a  judgment  for  the  plaintiff  in  an  action,  tinder 
section  317  of  the  practice  act,  against  a  steam-tug  for  damages 
for  the  loss  of  the  plaintiff's  schooner  while  being  towed  by 
fiaid  tug.  The  loss  occurred  through  the  breaking  of  a  hawser 
furnished  by  the  tug,  said  hawser  being  old  and  worn  and  having 
broken  twice  before,  which  was  well  known  to  the  officers  of  the 
tug.  It  appeared  that  the  plaintiff  was  a  stockholder  and  officer 
of  the  tug  company,  and  there  was  evidence  tending  to  show 
that  he  was  familiar  with  the  affairs  of  the  company,  and  kne^ 
that  the  hawser  in  question  had  formerly  broken  while  towing 
out  a  vessel,  but  that  he  made  no  objection  to  having  his  vessel 
towed  out  therewith.  It  was  shown  that  the  captain  of  the  tug 
was  the  sole  judge  of  the  fitness  of  the  weather,  etc. ,  for  towing, 
and  had  entire  control  of  the  vessel  under  tow.  The  plaintiff's 
vessel  was  insured  to  half  her  value,  and  the  amount  of  the 
policy  had  been  paid  to  the  plaintiff.  The  evidence  for  the 
plaintiff  tended  to  show  that  the  defendant  tug  was  employed 
in  towing  vessels  for  hire,  and  was  advertised  to  tow  all  vessels. 
The  defendant's  evidence  was  to  the  effect  that  the  tug  was  used 
by  her  owners  in  sending  their  lumber  to  market;  that  she  was 
not  advertised  to  tow  all  vessels,  and  sometimes  refused  to  tow; 
and  that  there  was  a  difference  in  price  when  she  towed  lumber 
of  other  persons  than  her  owners.  Verdict  for  the  plaintiff,  and 
judgment  thereon  after  a  motion  for  a  new  trial  had  been  over* 
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ruled.    The  points  relied  on  for  a  reyeraal  appear  from  the 
opinion. 

WkUcomb,  Pringle,  and  FdUm,  lot  the  appellant. 

8.  M.  Bowman^  for  the  respondent. 

By  Court,  HsYDEinrELDT,  J.  1.  The  first  point  made  by  the 
appellant  is  that  *'  the  contract  is  not  for  the  transportation  of 
persons  or  property/'  etc. 

The  rule  of  law  in  the  construction  of  remedial  statutes  requires 
great  liberality,  and  whenever  the  meaning  is  doubtful,  it  must 
be  so  construed  as  to  extend  the  remedy.  The  objection  in  such 
cases  goes  only  to  the  form  of  the  action,  and  does  not  affect  the 
merits  of  the  controversy;  it  therefore  does  not  commend  it- 
self so  as  to  demand  a  rigid  interpretation.  We  think  that  the 
towing  of  a  vessel  out  to  sea  by  a  steamer  is  the  transportation 
of  property,  without  resorting  to  any  other  than  the  necessary 
construction  arising  from  the  generic  and  common  meaning 
assigned  to  the  word  "  transport.'* 

2.  The  objection  that  the  suit  was  not  brought  by  the  real  party 
in  interest  is  not  available.  The  insurance  company  may  have 
the  equitable  right  to  the  proceeds,  or  a  part  of  them;  but  the 
legal  right  to  bring  the  action  remains  with  the  plaintiff,  and  this 
constitutes  him,  in  the  view  of  the  law,  as  much  the  real  party 
in  interest  as  if  he  were  entitled  to  the  proceeds.  Besides,  as 
in  this  case,  where  insurance  is  effected  for  only  a  part  of  the 
value,  the  abandonment  cannot  transfer  the  interest  of  the 
assured  any  further  than  that  interest  is  covered  by  the  pol- 
icy: Amould  on  Ins.  1159;  Fatapsco  Ins.  Co.  v.  SotUhgate, 
6  Pet.  623.  The  facts  of  this  case,  then,  establish  that  the 
abandonment  could  have  operated  but  a  partial  transfer,  and 
the  plaintiff  was  still  an  actual  party  in  interest.  It  is  also 
beyond  question  that  a  recovery  will  bar  another  action  for  the 
same  cause,  and  whenever  a  defendant  is  thus  protected,  he  has 
no  right  to  make  the  objection  which  is  here  set  up. 

This  question  was  well  considered  in  the  case  of  Propeller 
Moniicello  v.  MoUison,  17  How.,  and  the  reasoning  there  used  is 
to  my  mind  conclusive. 

3.  It  is  immaterial  to  consider  whether  the  defendant  was  or 
was  not  a  common  carrier,  although  I  think  she  was,  according 
to  the  most  striking  analogies.  It  is  sufficient,  however,  for  the 
consideration  of  this  point,  that  the  defendant  held  herself  out 
.to  the  world  for  engagement  in  a  business  for  hire  which  re- 
quired prudence,  skill,  and  the  use  of  adequate  means,  to  per- 
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form  the  oontraots  which  she  should  undertake.  The  fact,  fhea, 
that  the  particular  employment  required  these  elements  con- 
stitutes a  stipulation  of  their  ezistencCy  which  by  dear  oonstmo- 
tion  enters  into  the  contract  and  forms  part  of  it. 

4.  In  the  fourth  point  made,  there  is  no  force  whaterer.  We 
haye  been  referred  in  support  of  it  to  the  case  of  Murray  t.  South 
Carolina  B.  B.  Co.,  1  McMull.  398  [36  Am.  Dec.  268],  decided 
by  the  South  Carolina  court  of  errors.  TTpon  examining  that 
case,  we  find  that  the  doctrine  laid  down  by  the  court  cannot 
be  maintained  upon  principle,  reason,  or  authority.  Three  of 
the  judges  of  that  court  dissented  from  the  opinion  of  the  major- 
ity, and  the  dissenting  opinions  are  beyond  doubt,  in  my  mind» 
the  law  of  the  case. 

Judgment  affirmed. 

Tebbt,  J.,  concurred. 

BlMXDIAL  STATUntS  SHOULD  BB  LiBEBALLT  CONSTRUBD:   OmdqfY,  IW' 

man,  21  Am.  Deo.  608;  CharUas  y,  Lambenon,  63  Id.  457.  To  the  nam 
effect  is  Oormeraia  v.  OeneUa,  22  Cal.  125,  citing  the  principal  case. 

OWNJEBS  OF  TUO-BOAT,  LIABILITY  OF,   FOB  IkJOBIBS  DC  TOWIKO  VeSSKLS. — 

In  Lecmard  v,  Hendriehon,  55  Am.  Dec.  587,  it  ia  held  that  the  owners  of 
eteaniboata  employed  in  towing  hoats  and  rafts  are  not  common  carriers  of 
what  is  towed,  bat  are  responsible  only  for  ordinary  skill,  care,  and  diligence. 
As  to  the  liability  of  such  vessels  for  collisions  while  engaged  in  towage,  tee 
•he  note  to  BroadweU  v.  Sweigert,  45  Id.  56. 
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[6  CAUFoanA,  80ft.l 

Rboovbbt  bt  Pabtneb  Suing  Alokb  for  Iajubt  to  Pabtbbbsbzp  Pbop* 
BBTT,  and  making  the  copartner  who  refuses  to  Join  as  plaintiff  a  defend* 
ant,  most  be  entire  for  the  whole  injury. 

Joint  Cattbb  of  Action  cannot  bb  Dividxd  into  several  aotiona. 

Paktnkb  d  not  Coxpetbnt  Witness  fob  Oopabtneb  in  an  action  by  the 
latter  alone  for  an  injnry  to  firm  property,  since  he  is  entitled  to  his 
share  of  the  recovery,  if  any,  though  he  refused  to  join  as  plaintiff  and 
made  defendant. 


Appeal  from  a  judgment  for  the  plaintiff,  in  an  action  brought 
by  him  for  an  alleged  trespass  to  goods  of  a  firm  of  which  the 
plaintiff  was  a  member.  The  plaintiff's  partner  refused  to  join 
as  plaintiff,  and  was  made  defendant.  The  said  copartner  was 
made  a  witness  for  the  plaintiff,  against  the  objection  of  the  de- 
fendants. Yerdict  and  judgment  for  the  plaintiff,  motion  for  a 
new  trial  OTerruled,  and  the  defendants  appealed. 
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WSliamSt  Shafter^  and  Park,  for  the  appellants. 
HaU  MoAUister,  for  the  respondent. 

By  Oourty  Hetoekheldt,  J.    Where  one  partner  snee  for  an 
injury  to  the  partnership  property,  and  makes  his  copartner  a 
defendant  for  the  want  of  his  consent  to  join  as  plaintiff,  the  re 
coveiy  must  be  entire  for  the  whole  injury. 

The  law  will  not  tolerate  the  division  of  a  joint  right  of  action 
into  several  actions;  the  whole  cause  of  action  must  be  deter* 
mined  in  one,  and  thus  avoid  a  multiplicity  of  suits. 

In  such  case  the  partner  recovering  is  liable  to  account  to  his 
copartner  defendant,  and  the  latter  is  interested  immediately  in 
the  event  of  the  suit,  and  is  not  therefore  a  competent  witness 
for  the  plaintiff. 

Whether  such  a  non-joinder  of  the  plaintiffs  is  within  th# 
spirit  and  meaning  of  the  statute,  so  as  to  be  permitted,  we  da 
not  mean  here  to  decide,  as  the  question  is  not  raised. 

Judgment  reversed  and  cause  remanded. 

TsBBT,  J.   concurred. 

NON-JOINDEB  or   COPARTNKB   ZR  AOTION  BT  PaBXNXB  AQAXS8S   SHXRDV 

FOB  Skizitbs  of  the  firm  goods,  under  an  execution  againat  tha  pattoer  nol 
joined,  where  the  declaration  alleges  that  the  gooda  were  the  plaintiflTa,  can- 
not be  made  a  ground  of  objection  after  general  issue  pleaded:  Deai  v.  Bogue, 
67  Am.  Deo.  702;  see  alao  the  note  to  that  case  as  to  non-joinder  of  partners. 

Sbverakge  or  Gausb  of  Action  bo  as  to  Maistaik  SspABAn  Suns:  Se» 
Be»demagl«  v.  Cocks,  32  Am.  Dec  448;  Perry  v.  HarrtRgtaih  S7  Id.  tt| 
OUmt  T.  UoU,  46  Id.  228;  Hodffe  v.  Manley,  60  Id.  298,  and 


James  v.  San  Fbanoiboo. 

(6  Oaufobbxa*  fiOBJ 

OirrlB  lAAMSLrrr  to  Rbpaib  Stbxxt  is  Suspbndkd  wbiu  Obasoto  or 
other  alterations  are  going  on,  rendering  such  street  temporiafly  linpswi 
ble. 

Gnrr  is  not  Liablb  to  Pxbson  Ihjuskd  bt  Faluvo  into  ExoAYjoma 
in  a  street  which  is  being  graded,  through  the  n^leot  of  the  oootnetar 
or  his  servanta  in  omitting  to  place  a  light  or  railing  thorew 

PaBTT    18    NOT    LlABLX    TOE   AnOTHXR'B  AciS,  WHXBB  LaW  OOMraLB   BK» 

riiOTiiBNT  of  such  other  in  a  particular  matter. 
Oar  IS  NOV  Liablb  roa  Nboligbnob  of  Strbbt  CobtbaoioBp  iribara  tha 
contract  was  let  to  the  lowest  bidder  as  required  by  law. 

AmAL  from  a  judgment  against  the  defendant  and  appellani 
in  an  action  for  an  injury  by  faUing,  at  night,  into  an 
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tion  in  a  staneet  which  iras  being  graded,  through  the  oontrao- 
ior^s  neglect  to  place  a  light  or  railing  there.  Yerdiot  and  jadg- 
ment  for  the  plaintiff;  and  after  an  nnsaooeeefol  motion  for  a 
new  trial,  this  appeal  was  taken. 

WUliam  Duer^  for  the  appellant. 

Manchester  and  Hodges^  for  the  respondent. 

By  Conrty  Tebbt,  J.  The  obligation  of  a  mnnidpal  corpora- 
tion  to  keep  the  streets  in  repair  is  necessarily  suspended  while 
ihej  are  actoally  undergoing  such  alterations  as,  for  the  time, 
render  them  impassable  or  dangerous. 

At  the  time  of  the  injury  complained  of,  the  street  was  being 
graded  by  one  Babcock,  under  a  contract  with  defendant, 
and  the  character  of  the  work  necessarily  rendered  said  street 
unfit  for  a  public  thoroughfare,  and  this  fact  was  a  matter  of 
general  notoriety. 

It  is  said  that  the  contract  of  Babcock  only  related  to  the 
carriage-way  of  the  street  extending  from  one  sidewalk  to  the 
other,  and  that  the  obligation  of  the  city  to  keep  the  sidewalk 
in  repair  was  not  suspended  because  repairs  or  alterations  were 
being  made  in  the  carriage-way. 

The  common  council,  by  ordinance,  required  the  owners  ot 
property  along  the  line  of  improvement  to  grade  the  sidewalks, 
and  the  alteration  of  the  whole  street  were  progressing  at  the 
same  time.  The  defendant  had  no  control  over  the  workmen 
employed,  and,  as  the  law  requires  all  such  contracts  to  be  giyen 
out  to  the  lowest  bidder,  could  not  eyen  select  the  contractor. 

It  is  a  well-settled  rule  that  "  whenever  a  person  is  absolutely 
compellable,  by  law,  to  employ  a  particular  individual  in  a  given 
matter,  the  law  which  compels  him  to  employ  that  individual 
takes  away  his  responsibilily  arising  from  the  acts  of  that  indi- 
vidual:" Stoiy  on  Agency,  sec.  456. 

For  any  injuries  arising  from  negligence  in  the  manner  of  con* 
ducting  the  work,  we  are  of  opinion  that  the  liability  rests  upon 
the  contractors,  and  not  upon  the  ci\!ji  Beedie  y.  London  do. 
BaOway,  4  Exch.  248. 

Judgment  reversed. 

MuBBiT,  0.  J.,  concurred.  

LtABniTT  or  Municipal  Cobpokation  iob  Ixjukob  «o  Pissiiroiais 
wmuB  Sram  UirnxBGouro  Rspaibs.— In  O^y  qf  Bin0Uo  v.  Hdhwof^  57 
Am.  Deo.  550^  and  ^'imiotf  V.  OSl^  ^  ^oO,  61  Id.  243,  it  is  held,  contrary  to 
ilM  dootrina  of  tho  prinoipftl  osie,  that  a  mnnidpftl  corporation  li  liable  to  a 
pencil  injured  by  fdling  into  an  excavation  In  the  street  which  ii  negllgentlv 
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loft  nngoarded  At  ni^t  whfle  the  straet  !■  nndeigoiiig  repaln,  or  wlite  • 
MW«r  !■  being  made  herein.  See  the  oMes  collected  in  the  notes  to  tha«« 
decisions.  The  doctrine  of  the  principal  esse  on  this  point  is  approved 
followed  in  O'Haie  r.  Saerammto,  48  OsL  214,  where  it  is  held  that  a 
tractor  engsged  in  making  ezcaTations  in  a  street  for  a  sewer,  under  a  oosi* 
tract  with  the  city,  is  not  the  agent  or  servant  of  the  city,  and  that  say  neg- 
ligence in  the  performance  of  the  work  is  his  negligence,  and  not  that  of  tha 
city. 

LlABIUTT   OF   BhFLOTBS  WOR  KsOIJOBffOX  OF  COMTBAOXOB,  GunOULCn 

See  the  note  to  Stem  y.  Oheikire  B.  R.  Oo,^  61  Am.  Dec  200^  where  this  sub- 
jeot  U  diflOQssed at  length;  see  also  BtoJte ▼.  ibris,  AS LL  SM;  EUlkardT. 
Jtichardaan,  68  Id.  743,  and  the  oases  oited  in  the  notes  thsNtaw 
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[6  GAXJioaiaAt  MS.] 

Pmbumptiohs  of  Faois  Which  could  not  hits  Kuai'KD  an  oltsn  indnlgod 
to  settle  dispntes  and  qaiet  possession. 

Judos  ib  PswuiaED  to  Know  History  of  the  oonntry  in  wliioh  he  ymndm, 
and  the  lesding  traits  entering  into  that  history. 

Possession  Qivbs  Title  only  by  Pbbsxtmftion  of  a  grant  or  license  fron 
the  owner. 

Rights  of  Occupants  of  Pubuc  Lands  are  Founded  on  Pbebuicptzon  ai 
a  license  from  the  government. 

Affropbiatob  Acquires  Right  to  Divest  Water  of  streams  on  pnhBo 
lands  by  ditches,  flnmes,  etc.,  for  mining  purposes,  in  Oslifomia,  when 
no  riparian  rights  have  intervened,  and  no  prior  rights  are  invaded. 

Right  of  Appropriating  Water  on  Streams  on  Public  Lands  m  Fban- 
OHiSB,  like  that  of  digging  gold,  and  is  founded  on  a  presnmption  d  a 
general  grant  from  the  sovereign  and  a  license  from  the  state. 

Possession  and  Acts  of  Ownership  are  Btidence  of  Right  d  properfyv 
and  this  principle  applies  to  appropriators  of  water  from  streams  on  the 
public  domain. 

SuiviciBNT  Possession  and  Acts  of  Ownership  by  Appbopriatob  of 
Water  from  a  stream  on  public  land,  constructing  a  canal  therefor  un- 
der license  from  the  state,  are  shown  to  be  conclusive  evidence  of  his  right, 
where  he  proves  a  survey  of  the  groxmd,  planting  of  stakes  along  the  line, 
and  the  actual  commencement  and  diligent  proeecution  of  the  work. 

Inglosurb  of  Ground  for  Canal  by  Appbopriator  of  Water  from  a 
stream  on  public  land  is  not  necessary  as  evidence  or  notice  of  his  right. 

Slight  Diteroencb,  in  Constructing  Canal  by  Appbopriator  of  Water 
in  a  stream  on  public  lend,  from  the  surveyed  line  where  it  passes  through 
the  premises  of  a  settler,  where  both  lines  pass  through  his  land,  is  no 
trespass,  and  gives  no  right  of  action  unless  actual  damage  is  shown. 

Apsbal  from  a  judgment  for  the  def endants  in  an  aotton  of 
trespass  quare  dausumf regit  for  certain  injuries  to  the  plaintiflb* 
mill-yard.   The  locus  in  quo,  it  seems,  was  on  the  pablio  domain. 
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The  trespasB  complained  of  was  the  constmciion  of  a  flume 
tu;roB8  the  plaintiffs'  mill-yard  to  diyert  water  from  a  certain 
stream  for  mining  purposes.  The  defendants  surveyed  the  line 
for  their  ditch  and  flume  across  the  land  in  question  long  before 
the  defendants'  location  and  surrey,  planted  stakes  along  the 
line,  and  commenced  work,  which  they  had  continued  to  prose- 
cute with  diligence.  It  seems  that  the  flume,  as  constructed, 
diverged  a  few  feet  on  the  plaintiffs'  premises  from  the  surveyed 
line.  Verdict  for  the  defendants,  under  the  instructions  of  Vbm 
court,  judgment  thereon,  and  appeal  therefrom. 

McCarmell,  for  the  appellants. 

Dunn  and  MeredUhy  for  the  respondents. 

By  Court,  Hetdbnfxldt,  J.  It  is  admitted  in  the  argument, 
on  both  sides,  that  the  rights  claimed  by  both  parties  are  in 
and  to  the  public  lands,  neither  of  them  having  title,  except 
what  arises  from  possession,  or  the  claim  of  it. 

In  the  decisions  we  have  heretofore  made  upon  the  subject  of 
private  rights  to  the  i>ublic  domain  we  have  applied  simply  the 
rules  of  the  common  law.  We  have  found  that  its  principles 
have  abundantly  sufficed  for  the  determination  of  all  disputes 
which  have  come  before  us;  and  we  claim  that  we  have  neither 
modified  its  rules  nor  have  we  attempted  to  legislate  upon  any 
pretended  ground  of  their  insufficiency.  That  new  conditions 
and  new  facts  may  produce  the  novel  application  of  a  rule  which 
has  not  been  before  applied  in  like  manner  does  not  make  it 
any  less  the  common  law;  for  the  latter  is  a  system  of  grand 
principles,  founded  upon  the  mature  and  perfected  reason  of 
centuries.  It  would  have  but  little  claim  to  the  admiration  to 
which  it  is  entitled  if  it  failed  to  adapt  itself  to  any  condition, 
however  new,  which  may  arise;  and  it  would  be  singularly  lame 
if  it  is  impotent  to  determine  the  right  of  any  dispute  whatso- 
ever. Having,  as  far  as  we  have  gone,  met  all  difficulties  by 
adhering  to  its  doctrines,  we  have  no  ground  to  presume  that 
we  will  have  to  go  beyond  its  precincts  for  a  solution  of  any 
which  may  arise. 

One  of  the  favorite  and  much  indulged  doctrines  of  the  com- 
mon law  is  the  doctrine  of  presumption.  Thus,  for  the  purpose 
of  settling  men's  differences,  a  presumption  is  often  indulged, 
where  the  fact  presumed  cannot  have  existed.  In  support  of 
this  position,  I  will  refer  to  a  few  eminent  authorities. 

In  Eldridge  v.  KnoU,  Cowp.  215,  Lord  Mansfield  says:  "  Lord 
Ck>ke  says,  somewhere,  that  an  act  of  parliament  may  be  presumed. 

Am.  Dao.  Vol.  LXV— M 
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and  of  late  it  has  been  held  that  even  in  the  case  of  the  crown, 
which  is  not  bonnd  by  the  statutes,  a  grant  may  be  presomed 
from  great  length  of  possession.  It  was  so  done  in  the  case  of 
the  corporation  of  Hull  y.  Homer ^  Gowp.  102;  not  that,  in  sacb 
cases,  the  court  really  thinks  such  a  grant  has  been  made, 
because  it  is  not  probable  a  grant  should  have  existed  without 
its  being  on  record,  but  they  presume  the  ^t  for  the  purpose- 
and  from  a  principle  of  quieting  the  possession/'  See  alsa 
OoodtiUe  y.  Baldtoin,  11  East,  488;  and  Oranger  y.  ScaU,  6  Man. 
[miscited]. 

In  these  cases  presumptions  were  indulged  against  the 
truth — ^presumptions  of  acts  of  parliament  and  grants  from  the 
crown.  It  is  true,  the  basis  of  the  presumption  was  length  of 
time,-  but  the  reason  of  it  was  to  settle  the  dispute  and  to  quiet 
the  possession.  If,  then,  lapse  of  time  requires  a  court  to  raise 
presumptions,  other  circumstances,  which  are  equally  potent 
and  persuasiye,  must  haye  the  like  effect  for  the  purpose  of  the 
desired  end;  for  lapse  of  time  is  but  a  circumstance,  or  fact, 
which  calls  out  the  principle,  and  is  not  the  principle  in  itself. 
Eyery  judge  is  bound  to  know  the  history,  and  the  leading 
traits  which  enter  into  the  history,  of  the  country  where  he  pre- 
sides. This  we  haye  held  before,  and  it  also  is  an  admitted  doc- 
trine of  the  common  law.  We  must,  therefore,  know  that  this 
state  has  a  large  territory;  that  upon  its  acquisition  by  the  United 
States,  from  the  sparseness  of  its  population,  but  a  small  compar- 
atiye  proportion  of  its  land  had  been  granted  to  priyate  indiyid- 
uals;  that  the  great  bulk  of  it  was  land  of  the  goyemment;  that 
but  little,  as  yet,  has  been  acquired  by  indiyiduals  by  purchase; 
that  our  citizens  haye  gone  upon  the  public  lands  contiauously, 
from  a  period  anterior  to  the  organization  of  the  state  goyem* 
ment  to  the  present  time;  upon  these  lands  they  haye  dug  for 
gold,  ezcayated  mineral  rock,  constructed  ditches,  flumes,  and 
canals  for  conducting  water,  built  mills  for  sawing  lumber  and 
grinding  com,  established  farms  for  cultiyating  the  earth,  made 
settlements  for  the  grazing  of  cattle,  laid  off  towns  and  yillages, 
felled  trees,  diyerted  watercourses,  and,  indeed,  haye  done,  in 
the  yarious  enterprises  of  life,  all  that  is  usual  and  necessary  in 
a  high  condition  of  ciyilized  deyelopment.  All  of  these  ate 
open  and  notorious  facts,  charging  with  notice  of  them  not 
only  the  courts  who  haye  to  apply  the  law  in  reference  to  them, 
but  also  the  goyemment  of  the  United  States,  which  claims  to 
be  the  proprietor  of  these  lands,  and  the  goyenmient  of  the 
state  within  whose  soyereign  jurisdiction  they  exist. 
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In  the  face  of  iheee  notorious  facts,  the  goyemment  of  the 
United  States  has  not  attempted  to  assert  any  right  of  ownership 
to  any  of  the  large  body  of  lands  within  the  mineral  region  of 
the  state. 

The  state  govemment  has  not  only  looked  on  qtuescently 
npon  this  universal  appropriation  of  the  public  domain  for  all 
of  these  purposes,  but  has  studiously  encouraged  them  in  some 
instances,  and  recognized  them  in  all. 

Now,  can  it  be  said,  with  any  propriety  of  reason  or  common 
sense,  that  the  parties  to  these  acts  have  acquired  no  rights?  If 
they  have  acquired  rights,  these  rights  rest  upon  the  doctrine 
of  presumption  of  a  grant  of  right,  arising  either  from  the  tacit 
assent  of  the  sovereign,  or  from  expressions  of  her  will  in  the 
course  of  her  general  legislation,  and,  indeed,  from  both. 

Possession  gives  title  only  by  presumption;  then,  when  the 
possession  is  shown  to  be  of  public  land,  why  may  not  any  one 
oust  the  possessor?  Why  can  the  latter  protect  his  possession  ? 
Only  upon  the  doctrine  of  presumption,  for  a  license  to  occupy 
from  the  owner  will  be  presumed. 

In  the  case  of  Hicka  v.  BeU,  3  Cal.  219,  speaHqjig  of  this  state's^ 
ownership  of  her  gold  mines,  this  court  said :  "  In  her  legislatioi^ 
upon  this  subject,  she  has  established  the  policy  of  permitting 
all  who  desire  it  to  work  her  mines  of  gold  and  silver  with  or 
without  conditions.''  Yet  there  was  not  at  that  time,  nor  has 
there  been  since,  any  act  of  the  legislature  directly  conferring 
the  privilege  of  working  the  mines,  except  in  cases  of  foreigners, 
who  were  required  to  obtain  and  pay  for  a  license  to  do  so. 

How,  then,  was  the  permission  derived  ?  The  answer  is  evi- 
dent. Her  general  legislation,  looking  at  the  existence  of  this 
state  of  things,  and  referring  to  it,  necessarily  presumed  a  license 
— a  license  to  every  one  who  chose  to  possess  himself  of  the 
franchise. 

Now,  also,  ever  since  the  organization  of  the  state,  among  the 
other  various  enterprises  which  have  been  undertaken  upon  the 
public  lands,  is  that  which  is  brought  in  question  in  the  case 
before  us — the  construction  of  ditches,  flumes,  and  canals,  for 
the  purpose  of  conducting  waters  from  their  natural  channels  to 
supply  the  wants  of  gold-miners.  In  like  manner  as  in  other 
pursuits,  the  state  government  has  looked  on  the  progress  of  these 
works  for  the  past  seven  years,  until  their  extent  has  reached  hun- 
dreds of  miles,  and  every  important  stream  in  the  state  has  been 
tapped  by  them;  has  referred  to  them  in  various  legislative  acts, 
and  has  annually  made  them  the  subject  of  revenue  to  the  state. 
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In  Irvoin  y.  PhUlipe,  6  Oal.  140  [63  Am.  Deo.  118],  we  oanTaased 
the  action  and  non-action  of  the  state  upon  this  Babjeot,  and 
deriyed  from  her  course  by  the  rule  of  presumption  a  poeitiTe 
right  in  the  constructors  and  owners  of  these  works  to  hold  and 
enjoy  them  as  property — a  vested  right  which  cannot  be  taken 
away. 

In  that  and  several  subsequent  cases  we  have  recognised  their 
right  to  appropriate  the  water,  to  divert  it  from  its  natural 
channel,  whero  no  riparian  rights  intervened,  and  to  be  protected 
in  its  use,  in  its  puro  and  natural  condition,  against  all  subse- 
quent efforts  to  divert  or  injuro  it. 

This  right,  then,  like  that  of  digging  gold,  is  a  franchise;  the 
attending  ciroumstances  raise  the  prosumption  of  a  general  grant 
from  the  sovereign  of  this  privilege,  and  eveiy  one  who  wishes 
to  attain  it  has  license  from  the  state  to  do  so,  provided  the  prior 
rights  of  others  aro  not  interrupted. 

But  from  the  naturo  of  these  works  it  is  evident  that  it  requires 
time  to  complete  them,  and  from  their  extent  in  some  instances 
it  would  requiro  much  time;  and  the  question  now  arises,  At  what 
point  of  time  does  the  right  commence,  so  as  to  protect  the 
undertaker  from  the  subsequent  settlements  or  enterprises  of 
other  persons  ?  If  it  does  not  commence  until  the  canal  is  com- 
pleted, then  the  license  is  valueless,  for  after  nearly  the  whole 
work  has  been  done,  any  one,  actuated  by  malice  or  self-interest, 
may  prevent  its  accomplishment;  any  small  squatter  settlement 
might  effectually  destroy  it. 

But  I  apprehend  that  in  granting  the  license  which  we  have 
presumed  for  the  purpose  before  us  the  state  did  not  intend  that 
it  should  be  turned  into  so  vain  a  thing,  but  designed  that  it 
should  be  effectual  for  the  object  in  view;  and  it  consequently 
follows  that  the  same  rule  must  be  applied  hero  to  protect  this 
right  as  in  any  other. 

Possession  and  acts  of  ownership  are  the  usual  indications 
of  a  right  of  property,  and  these  must  be  judged  according  to 
the  naturo  of  the  subject-matter. 

One  is  in  possession  of  any  empty  house  who  has  the  key 
of  its  door  in  his  pocket;  of  a  horse  when  he  is  riding  it;  of  cat- 
tle pasturing  upon  his  ground;  so  a  miner  who  has  a  few  squaro 
feet  for  his  mining  claim  which  he  cannot  diroctly  occupy  has 
possession,  because  he  works  it,  or  because  he  has  staked  it  oA 
to  work  it,  if  his  acts  show  no  intention  to  abandon;  building  a 
dam  is  taking  possession  of  water  as  a  usufruct. 

So  in  the  case  of  constructing  canals,  under  the  license  from 
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the  state,  the  surrey  of  the  ground,  phuitlng  stakes  along  the 
line,  and  actoallj  commencing  and  diligently  pursuing  the  work, 
is  as  much  possession  as  the  nature  of  the  subject  will  admit, 
and  forms  a  series  of  acts  of  ownership  which  must  be  conclu- 
sive of  the  right. 

It  is  true,  as  is  contended  by  the  appellants,  the  defendants 
might  have  inclosed  grounds  which  they  needed  for  the  digging 
of  their  canals;  but  inclosure  was  not  necessary  for  the  work, 
it  would  give  them  no  higher  rights,  and  it  would  have  been  no 
more  notice  than  the  plaintiffs  already  had  received.  Lex  non 
cogit  ad  vana^  is  another  maxim  of  the  common  law. 

But  it  is  urged  that  in  completing  the  canal  or  flume  in  ques- 
tion the  defendants  diverged  a  little  from  their  original  sur- 
veyed line,  at  the  point  where  it  passed  through  the  lot  claimed 
by  the  plaintiffs,  and  that  therefore  this  was  an  injury  for 
which  they  were  at  least  entitled  to  nominal  damages.  This 
position  is  not  correct.  Either  line  passed  through  the  same 
lot.  The  defendants  had  the  right  to  go  upon  the  lot  and  erect 
their  flume  through  it;  there  was  therefore  no  trespass,  and  if 
the  divergence  was  no  actual  injuiy  to  the  plaintiffs,  it  was 
damnum  absque  injurUty  and  the  court  below  properly  instructed 
the  jury  on  that  point. 

There  are  other  assignments  of  error,  but  these  we  have  already 
considered  are  conclusive  of  the  merits  of  the  case;  and  the 
others,  even  if  well  assigned,  can  have  no  effect  in  changing  the 
result. 

Judgment  affirmed. 

MuBBAT,  0.  J.,  dissented. 
Tebbt,  J.,  concurred. 

MiNnra  and  Watkk  Rights  or  Sittlsbs  on  Public  Laitss:  See  MeOlhUoek 
V.  Bryden,  63  Am.  Dec.  87,  and  note  thereto  diBcnssingthii  sabject  at  length; 
weeaJsoStiks  v.  Laird,ld,  110;  Irtrin  v,  PhiUipn,  Id.  113;  ffiUr.  Newman,  Id. 
140,  and  the  notes  thereto.  To  the  point  that  miners  on  the  public  lands  of 
California  have  entered  thereon  nnder  a  general  license  from  the  state  and  the 
general  government  to  mine  for  the  precious  metals,  and  to  appropriate  water  iu 
the  streams  thereon  and  divert  it  from  its  natural  channels  for  mining  purposes, 
and  that  under  this  license  they  have  acquired  vested  rights  in  the  nature  o/ 
a  franchise,  the  principal  case  is  cited  and  approved  in  Mereed  Mining  Co,  v. 
FrenunU,  7  CaL  327;  and  in  Hill  v.  King,  8  Id.  338.  So  in  Oold  Hill  €tc.  Co, 
V.  lahy  5  Or.  106,  it  is  held,  citing  Conger  v.  Weaver,  that  the  right  of  minint^  for 
the  precious  metals  on  the  public  lands  is  a  franchise.  In  Thompson  v.  Lee, 
8  CaL  280,  the  case  is  cited  to  the  point  that  notioe  of  an  intent  to  appropriate 
the  water  of  a  stream  is  evidence  of  possession,  though  not  per  ee  sufficient 
but  that  it  forms  one  of  a  series  of  acts  which,  taken  together,  furnish  ample 


684  FiSHEB  V.  Dennis.  [CUL 

proof  of  ownanhip.  The  principal  cue  came  before  tlie  court  a  aeoond  timf* 
In  Weaver  t.  Chngert  10  Id.  234,  238,  and  the  foregoing  dedaioii  waa  leletieil 
to  aa  having  aettled  the  righta  of  the  partiea  by  priority  of  appropriation. 

Prior  AppBOPRiAnoN  ot  Watbr  of  Stbxah»  Riohts  Aoquibxd  bt,  or 
Gknsral:  See  the  note  to  Heath  ▼.  Wi&iame,  43  Am.  Deo.  285^  where  thia 
aabject  ia  elaborately  diacuaeed.  See  alao  Thurber  t.  Martm^  61  Id.  468,  and 
the  caaea  dted  in  the  preceding  paragraph  of  this  note. 

Possession  as  Bvidxnox  of  Titlb,  Oenxsallt:  See  PhuM  y«  Seward^ 
60  Am.  Dec  690,  and  the  note  thereto  diacusaing  thia  aabject. 
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16  OALIFOBXaA,  S77.] 

TrujXQ  Blank  fob  Rats  of  Interxst  bt  Pateb  is  not  AxflrBBAnoN  of 
note  80  aa  to  vitiate  it,  but  he  can  recover  only  legal  intereet  nnlcM  he 
proves  an  agreement  or  consent  by  the  maker  to  the  rate  inserted;  bat 
an  innocent  holder  could  recover  the  rate  specified. 

Appeal  from  a  judgment  for  the  plaintiffs  on  a  oertain  note 
made  to  them  by  the  defendant.  The  note,  as  drawn,  had  a 
blank  for  the  monthly  rate  of  interest,  and  the  plaintLSs  fOled 
the  blank  with  the  word  "  five."  The  court,  on  request  of  the 
plaintiffs,  instructed  the  jury,  in  substance,  that  leaving  the 
blank  made  the  note  an  unlimited  letter  of  credit,  and  they  could 
fill  it  with  any  rate  they  chose,  unless  the  authority  was  in  fact 
limited,  in  which  case  the  note  was  invalid  only  as  to  the  excess. 
An  instruction  asked  by  the  defendant,  to  the  effect  that  if  the 
blank  was  filled  as  stated  without  the  defendant's  knowledge  and 
consent  it  was  an  alteration  which  vitiated  the  note,  was  refused. 
Yerdiot  and  judgment  for  the  plaintiffs  for  the  principal  and 
interest  specified,  and  the  defendant  appealed. 

2>.  W.  Perlet/y  for  the  appellant. 

Baine  and  BovMin^  for  the  respondents. 

By  Oourt,  Hbtdxnteldt,  J.  The  form  in  which  the  note  is 
written  manifests  an  agreement  between  the  parties  that  it 
should  run  at  some  monthly  rate  of  interest.  If  the  note  had 
passed  into  the  hands  of  an  innocent  holder,  there  would  be  no 
doubt  that  he  could  recover  the  principal  and  interest  as  the 
note  stands,  because  the  makers,  by  leaving  the  rate  of  interest 
blank,  placed  it  in  the  power  of  the  payees  to  practice  a  decep- 
tion, for  which,  as  against  third  parties,  the  makers  would  have 
to  suffer.  But  as  the  note  remains  in  the  hands  of  the  pi^ees, 
it  wiU  not  do,  without  any  evidence  as  to  the  agreement  to  pay 
intci*est,  to  allow  them  to  fix  the  rate. 
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The  filling  up  of  the  blank,  howeyer,  is  not  an  alteration  of  the 
note  in  a  legal  sense  so  as  to  yitiate  it  and  prevent  any  recovery. 
Such  an  alteration  refers  to  a  change  of  something  expressed, 
«o  as  to  defeat  the  intention  of  one  of  the  contracting  parties. 
Here  there  was  no  such  thing,  because,  as  I  have  said,  the  in- 
tention was  manifest  to  pay  some  interest.  The  failure  to  ex- 
press it  by  the  makers  was  evidenUy  an  omission,  and  the  supply 
of  it  by  tiie  holders  at  a  rate  optional  with  them  was  no  altera- 
tion, although  it  cannot  be  allowed  to  stand  without  proof  of 
the  consent  of  the  makers.  The  plaintiffs  must  be  allowed  to 
recover  their  principal,  with  legal  interest. 

Judgment  reversed  and  cause  remanded. 

MuBBiiT,  0.  J.,  concurred. 

Fnjivo  Blank  nr  Note  bt  Holdbb,  whkthkb  CoswnrxmB  Aueiba- 
TiOH  AvoiDiHa  Note:  See  Inglish  t.  Breneman^  41  Am.  Dec.  96;  WiUfm  v. 
Pendenon,  48  Id.  716,  and  notes.  In  Visher  v.  Webster,  8  Cal.  112,  a  case 
relating  to  a  note  between  the  same  parties  as  the  principal  case,  it  was  held, 
-following  the  principal  case,  that  the  filling  of  a  blank  in  snch  note,  for  the 
rate  of  interest  by  the  holder,  without  the  conoarrenoe  of  the  maker,  did  not 
vitiate  it.  In  Holmes  v.  Trumper,  22  Mich.  430,  it  was  held,  however,  that 
-the  addition  of  the  words  *'  ten  per  cent "  at  the  end  of  a  note,  after  the 
words  "interest  at,"  was  a  material  and  fatal  alteration,  and  the  case  waa 
•distinguished  from  the  prinoipal  case  on  the  gronnd  that  such  addition  was 
not  the  filling  of  a  blank,  and  that  the  same  rale  ooold  not  be  applied. 

Alxbeation  of  Insibumsntb,  GJEKxaaLLT:  See  the  note  to  Woodworth  v. 
Bank  of  North  America,  10  Am.  Dec  267;  see  also  Clark  v.  Ecketem,  62  Id. 
S07;  Printup  v.  MUekeU,  63  Id.  258,  and  cases  dted  in  the  notes  thereto. 
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[6  Cax2VOBMXA«  090.] 

BsinaB  oa  Febkt  cannot  be  Ebxctkd  so  Kbab  Anothxb,  bonnd  by  law 
to  be  provided  with  attendance,  boats,  etc.,  as  to  draw  away  oostom, 
nnder  the  common  law. 

BbIDOB  Oa  FSBBT  CANNOT  BB    ESTABLISHBD    WTTHOnT    LXCBNSB    from    the 

sapervisors,  so  as  to  reoeive  compensation  for  serving  the  public,  in  Oali- 

fomia. 
Bbidob  oa  Fkbet  cannot  bb  Ebtabushbd  within  Milb  of  Licensbd 

Bbidob  ob  Fbbrt,  in  California,  unless  the  board  of  supervisors  deem 

it  necessary  for  public  convenience. 
Sridox  ob  Fxbbt  Establuhbd  in  ViciHiTr  or  Licensbd  Bbidob  is  within 

the  prohibition  of  the  statute  against  erecting  a  new  bridge  or  ferry 

within  a  mile  of  one  already  licensed. 

flEBBY  OOIIPANT  IflSUINO  TlOKXTS  EnTITLINO  PAaSBNOXBS  TO  MXMBXBflHir 

in  the  company,  and  free  ferriage  for  one  month  on  their  purchasing  suok 
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tiokMsi  do  not  oonititate  their  ferry  a  private,  but  a  pablio,  one,  and 
within  the  itatntory  prohibition  against  ei^tnhlifihing  a  feny  within  a 
mile  of  one  already  lioenaed  and  operating. 
taiBT  LioiNBi  CANNOT  Bi  Impbaohbd  Collaxiballt  by  ihowing  it  In- 
valid. 

AppbaZi  from  a  judgment  awarding  an  injunction  against  oper- 
ating the  defendants'  and  appellants'  ferry,  erected  within  one 
mile  of  the  plaintiffs'  bridge.  The  &cts  appear  from  the  opin-> 
ion. 


J,  H.  McKune,  for  the  appellants. 

Clark  and  Oaaa,  for  the  respondents. 

Bj  Court,  Hetdenfsldt,  J.  The  judgment  is  affirmed  upon 
the  reasons  given  in  the  opinion  of  the  judge  of  the  sixth  judi- 
cial district,  which  is  adopted  as  the  opinion  of  this  court,  and 
ordered  to  be  reported  accordingly.  [The  following  is  the  opin- 
ion referred  to.] 

MoNSOK,  J.  It  appears  that  plaintiff  are  owners  of  the  bridge 
crossing  the  American  river,  in  this  county,  known  as  Lisle's 
bridge;  that  the  same  has  been  kept  as  a  toll-bridge  since  1850; 
that  some  thirty  thousand  dollars  were  expended  in  its  erection, 
and  about  ten  thousand  dollars  since  in  repairs.  On  the  fourth 
of  April  instant,  under  and  by  virtue  of  an  order  made  by  the 
board  of  supervisors  of  this  county,  a  new  license  issued  to 
plaintiffs;  defendants,  without  authority,  have  established  a 
feny  contiguous  to  plaintiffs'  bridge,  whereby  the  greater  por- 
tion— about  three  fourths  of  those  who,  as  plaintiffs  allege, 
have  been  in  ths  habit  of  crossing  over  plaintiffs'  bridge — ^now 
cross  over  defendants'  ferry.  Plaintiffs  ask  that  defendants 
may  be  enjoined  from  using  their  said  ferry  to  the  injury  of  said 
plaintiffs. 

At  common  law,  no  bridge  or  ferry  could  be  erected  so  near 
another,  bound  by  law  to  be  provided  with  attendance,  crafts,, 
etc.,  so  to  draw  away  its  profits:  8  Bla.  Com.  219. 

Upon  the  principle  that  such  prohibition  was  for  the  public 
good,  it  was  deemed  unreasonable  to  suffer  another  to  interfere 
with  the  profits  of  a  bridge  or  ferry,  already  established  at  a  con- 
siderable expense,  perhaps,  to  the  owner,  as  such  interference 
was  discouraging  to  undertakings  of  the  sort,  and  consequentiy 
disadvantageous  to  the  public:  Anonymoua^  1  Hayw.  L.  &  Eq« 
457. 

''  If  government,"  says  Judge  Story,  *'  means  to  invite  dti* 
sens  to  enlarge  the  public  comforts  and  conveniences,  to  estab* 
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liflh  bridges^  etc.,  there  must  be  some  pledge  ihat  ihe  proper^ 
will  be  safe,  that  the  enjoyment  will  be  co-extenaye  with  the 
giant,  and  that  Buccess  will  not  be  the  signal  of  general  com- 
bination to  OTorthrow  its  rights  and  take  away  the  profits." 

In  the  case  of  Smilh  t.  Hdrbins,  8  Ired.  Eq.  618  [44  Am.  Dec. 
83],  Chief  Jastice  Bnffin,  in  deUyering  the  decision  of  the  court, 
remarks: ''  It  is  a  doctrine  of  the  common  law,  that  if  a  ferry  be^ 
erected  so  near  an  ancient  ferry  on  the  same  stream  as  to  draw 
away  its  custom,  it  is  a  nuisance  to  the  owner  of  the  old  one; 
and  it  was  held  by  this  court  in  the  case  of  Lang  y.  Beard,  8 
Murph.  67,  that  in  such  a  case  an  action  lies  by  the  owner  of 
the  first  ferry  against  the  owner  of  the  new  one,  although  th» 
latter  be  a  free  feny ;  for  the  injury  to  the  plaintiff  was  not  in 
the  gains  of  the  defendant,  but  in  drawing  away  the  trayel,  and 
thereby  diminishing  his  tolls  and  the  yalue  of  his  franchise. 
The  reason  for  this,  as  giyen  by  Mr.  Blackstone,  is  that  the  owner 
of  a  ferry  is  bound  by  the  public  to  keep  it  in  repair  and  readiness 
for  the  use  of  the  citizens,  and  that  he  cannot  do  if  his  franchise 
may  be  inyaded,  or  if  the  income  of  the  bridge  or  ferry  may  be 
curtailed  by  diyerting  passengers  by  means  of  a  riyal  unau- 
thorized establishment  of  a  like  kind.  Therefore,  although  the 
public  conyenience  is  the  occasion  of  granting  franchises  of  this 
nature,  and,  for  example,  the  ferry  established  on  the  road 
chartered  iapublici  juris,  yet  the  property  is  priyate,  and  conse- 
quently an  injury  to  it  may  the  subject  of  an  action,  for  no  per- 
son could  be  expected  to  serye  the  public  by  bestowing  his  time» 
labor,  and  money  in  establishing  a  feny  or  erecting  a  bridge  if 
its  yalue  could  be  immediately  destroyed  by  the  caprice  or  malice 
of  priyate  persons,  in  adopting  means  of  drawing  away  the  cus- 
tom to  some  establishment  of  their  own.  It  is,  then,  truly  the 
interest  of  the  public,  as  well  as  an  instance  of  the  priyate  justice 
due  to  an  indiyidual,  that  the  public  grant  of  franchises  of  this 
kind  should  be  protected  by  being  held  to  be  exclusiye  in  the 
grantee,  unless  legally  and  duly  ordered  otherwise  by  the  public 
authorities. 

"  Hence,  not  only  did  the  common  law  giye  redness  for  the 
inyasion  of  the  franchise  of  a  ferry  by  an  action,  but  upon  its 
being  found  that  such  redress  was  not  adequate,  equity  inter- 
posed the  more  effectual  remedy  and  restraint  of  injunction. 
It  is  obyious  that  from  the  difficulty  of  proying  the  extent  of 
the  injury  from  time  to  time,  and  from  the  constant  litigation 
arising  out  of  the  repeated  inyasions  of  the  right  that  must 
naturally  be  expected  from  a  riyal  erection,  the  relief  in  equity 
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is  highly  salutary,  and,  indeed,  is  the  only  xemedy  that  has  any 
pretensions  to  be  deemed  adequate.  The  cases  are  numerous 
of  redress  in  that  method.  In  a  case  in  the  exchequer — ^Lord 
ELale  presiding — the  owner  of  lands  on  both  sides  of  the  Thames 
set  up  a  ferry  three  quarters  of  a  mile  from  an  ancient  feny, 
and  there  was  a  decree  to  suppress  it  on  the  bill  of  the  owner  of 
the  old  ferry :  AUomey  Oeneral  y.  Richards,  2  Ansi.  608.  *  *  * 
The  same  principle  was  acted  on  in  this  state,  in  the  case  of  Beard 
V.  Long,  2  Car.  L.  Bep.  69.  It  is  true  that  then  the  defend- 
ant received  pay,  and  therein  expressly  violated  the  statute,  but 
the  relief  would  have  been  granted  without  that  circumstance, 
upon  the  general  principles  stated  in  the  latter  part  of  the  opinion. 
*    *    *    We  consider  there  the  law  of  the  case  well  settled." 

The  same  doctrine  is  laid  down  by  Chancellor  Kent  in  the 
case  of  the  Groton  Turnpike  Boad  t.  Ryder,  1  Johns.  Ch.  611. 
Where  a  turnpike  company,  incorporated  with  privileges  of 
erecting  toll-gates  and  receiving  toll,  had  duly  opened  and 
established  the  road  with  gates,  etc.,  and  certain  persons,  with 
a  view  to  avoid  the  payment  of  toll,  opened  a  by-road  near  the 
turnpike,  and  kept  it  open  at  their  own  expense  for  the  use  of 
the  public,  by  which  travelers  were  enabled  to  avoid  passing 
through  the  gate  and  i>aying  toll  to  the  plaintiffs,  the  court 
granted  a  perpetual  injunction  to  prevent  the  defendants  from 
using  or  allowing  others  to  use  such  road,  and  ordered  the  same 
to  be  shut  up. 

The  chancellor,  in  his  decision,  says:  ''  It  is,  then,  a  plain  case 
of  a  material  and  mischievous  disturbance  of  the  plaintiffs  in  the 
enjoyment  of  the  statute  privilege,  which  was  granted  to  them 
for  public  purposes,  and  founded  on  a  valuable  consideration. 
The  only  question  is  as  to  the  remedy,  and  this  appears  to  me 
to  be  equally  certain.  It  is  settled  that  an  injunction  is  the 
proper  remedy  to  secure  to  a  party  the  enjoyment  of  a  statute 
privilege  of  which  he  is  in  the  actual  possession,  and  when  his 
legal  title  is  not  put  in  doubt.  The  English  books  are  full  of 
cases  arising  under  this  head  of  equity  jurisdiction.  The  equity 
jurisdiction  in  such  a  case  is  extremely  benign  and  salutary; 
without  it  the  party  would  be  exposed  to  constant  and  ruinous 
litigation,  as  well  as  to  have  his  right  excessively  impaired  I7 
frauds  and  evasion." 

Again,  the  same  learned  judge,  in  the  case  of  the  Neu^jvrfj^ 
Turnpike  Co.  v.  MiUer,  5  Johns.  Ch.  101,  further  establishes  the 
same  doctrine.  In  that  case,  the  plaintiffs  had  erected  a  toU- 
faridge  over  the  river  WalUdll,  in  connection  with  a  turnpike. 
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onder  an  aot  of  the  l^gislatore^  and  the  defendant  afterwards 
erected  another  road  and  bridge  near  to  the  former,  and  therein 
diverted  the  toll  from  the  plaintifTs'  bridge.  In  granting  a  per- 
petual* injunction,  the  court  said:  "  Considering  the  proximity 
of  the  new  bridge,  and  the  facility  that  every  traveler  has  by 
means  of  that  bridge,  and  the  road  connected  with  it,  to  shun 
the  plaintiffs'  gate,  which  he  would  otherwise  be  obliged  to 
pass,  I  cannot  doubt  for  a  moment  that  the  new  bridge  is  a 
direct  and  immediate  disturbance  of  the  plaintiffs  in  the  enjoy- 
ment of  their  privilege.  The  quo  animo  is  not  an  essential  in- 
quiry in  the  case;  whatever  may  have  been  the  intention  of  the 
defendants,  the  new  road  and  bridge  do  directly  and  materially 
impair  the  use  and  value  of  the  plaintiffs'  franchise;  the  new 
road,  by  its  termini  and  its  vicinity,  creates  a  competition  most 
injurious  to  the  statute  franchise,  and  becomes  what  is  deemed 
in  law,  in  respect  to  such  a  franchise,  a  nuisance.  No  rival 
road,  bridge,  feny,  or  other  establishment  of  a  similar  kind  can 
be  tolerated  so  near  to  the  other  as  materially  to  affect  or  take 
away  its  custom.  It  operates  as  a  fraud  upon  a  grant,  and  goes 
to  defeat  it.  The  consideration  by  which  individuals  are  invited 
to  expend  money  upon  great,  expensive,  and  hazardous  public 
works,  as  roads  and  bridges,  and  to  become  bound  to  keep  them 
in  constant  and  good  repair,  is  the  grant  of  a  right  tp  an  exclu- 
sive toll.  This  right  cannot  be  taken  away  by  direct  or  indirect 
means  devised  for  the  pui*pose." 

In  the  case  of  Gates  v.  McJDaniel,  2  Stew.  211  [19  Am.  Deo. 
49],  the  plaintiff  was  the  owner  of  a  public  feny  established  by 
law.  The  defendants  built  a  bridge  near  it  without  authority, 
and  suffered  all  persons  to  pass  free  of  toll,  whereby  the  profits 
2)f  the  feny  were  lost.  The  judge,  in  his  decision,  says:  *'  I  am 
decidedly  of  opinion  that  the  defendants  had  no  right  to  build 
a  public  bridge  within  the  immediate  vicinity  of  the  ferry.  The 
complainant  had  regularly  made  his  application  in  the  county 
court,  entered  into  bonds  as  the  law  directs,  and  was  liable  to 
be  sued  on  that  bond  if  he  failed  to  comply  with  its  conditions. 
Certainly,  then,  he  must  receive  the  protection  which  he  had  a 
right  to  expect  when  he  gave  his  bond."  Also  see  Toumeend  v. 
hlewett,  6  How.  (Miss.)  603. 

In  this  state  no  person  has  a  right  to  establish  a  bridge  or 
ferry  so  as  to  receive  compensation  for  the  same  unless  author- 
ized to  do  so  by  license  issued  by  order  of  the  board  of  super- 
visors. A  free  feny  or  bridge  may  be  established,  provided 
there  is  no  regularly  established  bridge  or  feny  within  one  mile 
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immediately  above  or  below.  When,  however,  such  is  the 
when  the  board  of  supervisors  has  granted  a  license  authorizing 
the  erection  of  a  public  bridge,  or  the  establishment  of  a  public 
ferry — ^then  no  other  bridge  or  f eny ,  whether  free  or  not,  can  be 
established  within  one  mile  immediately  above  or  below  it, 
unless  in  the  opinion  of  the  board  of  supervisors  it  is  required 
by  the  public  convenience,  etc. :  Sec.  6,  Act  concerning  public 
ferries  and  toll-bridges.  Laws  1855,  p.  184. 

It  has  been  urged,  that  although  the  board  of  supervisors 
has  no  right  to  establish  a  bridge  or  feny  within  one  mile  of 
one  regularly  licensed,  except  in  cases  provided  by  statute,  yet 
any  one  can  establish  a  free  bridge  or  ferry.  Such  is  not  the 
law;  a  free  bridge  or  feny  in  the  immediate  vicinity  of  one 
regularly  licensed  and  receiving  toll  would  be  much  more  in- 
jurious than  the  establishment  of  a  regularly  licensed  bridge  or 
ferry;  for  the  one  would  only  divide  the  profits,  the  other  would 
be  apt  to  render  the  bridge  or  ferry  receiving  toll  of  no  value 
whatsoever.  If  the  board  of  supervisors,  representing  the  county^ 
is  prohibited  from  establishing  a  ferry  or  bridge  within  a  pre- 
scribed distance,  to  the  injury  of  plaintiffs,  can  it  be  said  that 
individuals,  without  any  grant  or  license,  can  establish  a  feny 
or  erect  a  bridge  without  incurring  liability,  although  they 
thereby  destroy  the  benefit  of  the  franchise  granted  and  ruin 
the  plaintiffs?  Most  certainly  not.  Bridges  and  ferries  are  of 
the  highest  utility  and  convenience  to  the  public.  The  legisla- 
ture, knowing  this,  and  desirous  of  encouraging  their  erection 
and  establishment,  and  being  at  the  same  time  aware  that  they 
could  not  be  built  or  established  without  large  outlays  of  money, 
and  that  the  profits  accruing  from  them  were  not  certain,  as  an 
inducement  authorized  certain  exclusive  rights  and  privileges  to 
be  granted  and  conferred;  among  others,  that  no  other  bridge 
or  feny  should  be  erected  or  established  within  one  mile. 

To  say  that  the  legislature  intended  merely  to  prohibit  other 
licensed  bridges  or  ferries,  and  not  those  which  were  free, 
would,  in  my  opinion,  be  charging  the  legislature  with  an  ab- 
surdity in  the  passage  of  the  bill.  It  would  defeat  the  veiy 
object  the  legislature  had  in  view.  What  security  is  there  that 
a  free  bridge  or  feny  will  be  kept  up?  The  immediate  effect  of 
a  free  bridge  or  feny,  immediately  adjoining  one  licensed,  is  to 
render  the  bridge  or  ferry  receiving  toll  unprofitable,  and  oon-^ 
sequently,  if  without  protection,  they  would  be  abandoned  and 
permitted  to  go  to  decay.  If,  then,  the  free  ferry  stops,  what 
is  the  result?   No  one  can  again  be  expected  to  trust  the  pablio 
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faith  bj  eieotizig  another  toll-bridge,  which  may  again  be  xen«- 
dered  of  no  yalae  by  a  rival  free  bridge,  and  the  coneegqenoe 
is  the  public  conyenience  is  injured  or  destroyed:  8mUk  t. 
Mawkim,  8  Ired.  Eq.  613. 

The  defendants,  in  their  answer,  allege  that  they  haye  com- 
bined and  formed  a  joint-stock  company.    They  do  not  pretend 
Ihat  they  haye  any  license  from  the  board  of  superyisors,  bat 
they  allege  that  their  ferry  is  private,  not  public,  and  established 
for  their  own  use.    What  are  the  facts?    The  defendants  issue 
tickets,  and  sell  them  to  any  one  who  will  purchase.    Trayelers, 
teamsters,  etc.,  who  otherwise  would  cross  oyer  plaintiffs'  bridge 
and  pay  toll,  are  met  and  requested  by  defendants  or  their  agents 
to  purchase  tickets  and  cross  on  defendants'  ferry.     The  pur- 
-chaser  of  a  ticket  pays  one  dollar  for  the  same,  and  is  authorized 
to  cross  at  defendants'  ferry  for  oiie  month.     The  purchaser  of  a 
ticket,  defendants  allege,  becomes  a  joint  owner,  and  has  a  joint 
interest  in  the  ferry  for  one  month.    What  a  purchase  I    In  what 
has  he  a  joint  interest  ?    In  nothing  except  the  privilege  of  cross- 
ing over  in  the  ferry  for  the  period  of  one  month.     But  even  if 
by  the  purchase  of  a  ticket  he  does  become  invested  with  a  joint 
interest  in  the  ferry,  nevertheless  it  is  a  clear  and  palpable 
attempt  to  evade  the  law.     The  evasion  of  a  law  is  a  violation  of 
it.     Courts  of  justice  never  uphold  an  evasion.     The  spirit  of  a 
law,  as  well  as  its  letter,  must  be  respected.     That  a  person  can 
ferry  himself  across  a  river  in  his  own  boat  no  one  will  deny; 
but  he  has  no  right  to  use  it  or  permit  it  to  be  used  so  as 
seriously  to  injure  others.     To  permit  teamsters  and  travelers, 
under  the  false  pretense  of  being  joint  owners,  to  cross  over  in 
his  boat,  when  otherwise  they  would  cross  the  established  bridge, 
is  a  violation  of  the  law  and  of  the  rights  of  the  proprietors  of 
the  bridge:  Long  v.  Beard,  3  Murph.  67;  EarreU  v.  EUaworth^ 
17  Ala.  684. 

How  can  the  ferry  of  defendants  be  more  public  than  it  isY 
Any  one,  on  the  payment  of  one  dollar,  can  cross  over  in  it  for  the 
period  of  one  month.  Not  only  is  the  ferry  of  defendants  a 
public  one,  but  they  are  receiving  toll  and  running  the  ferry  in 
direct  violation  of  the  statute.  The  dollar  paid  for  the  ticket  is 
the  toll  charged  for  crossing.  Section  eighteen  of  the  act  con« 
<$eming  public  ferries.  Laws  of  1866,  p.  186,  makes  it  a  mis- 
demeanor for  any  person  to  keep  a  ferry  and  receive  compensation 
ior  the  use  of  the  same  without  first  obtaining  a  license. 

The  plaintifis  have  expended  large  stmis  in  the  erection  and 
repair  of  their  bridge.    They  have  been  duly  licensed  by  the 
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board  of  supervisors;  they  have  executed  a  bond  to  keep  the 
bridge  in  good  repair  and  condition;  to  give  free  passage  to  all 
public  messengers  and  expresses;  to  pay  to  any  person  delayed, 
injured,  or  damaged,  by  reason  of  any  defect  or  insufficiency  of 
said  bridge,  all  damages  that  such  person  may  recoyer  therefor, 
in  any  court  of  competent  jurisdiction:  Act  concerning  public 
bridges,  etc..  Laws  1855,  sec.  16,  p.  186. 

They  are  compelled  to  cause  the  banks  of  the  streams  to  be 
graded  and  kept  in  good  passable  order  for  the  passage  of  loaded 
wagons  and  other  Tehicles:  Sec.  22. 

They  are  obliged  at  all  hours  of  the  night  to  give  {Message  to 
all  persons  requiring  the  same:    Sec.  21. 

It  will  be  seen  that  heavy  burdens  and  duties  are  imposed 
upon  plaintiffs.  They  are  bound  by  the  obligations  of  their  con- 
tract; whether  it  turns  out  to  be  good  or  bad,  productive  or 
unproductive  of  profit,  does  not  vary  their  duties;  they  must, 
during  the  term  of  their  license,  keep  their  bridge  in  good  repair 
for  public  travel.  If  they  fail  to  do  so,  and  any  one  is  injured 
or  delayed  thereby,  they  are  compelled  to  respond  in  damages. 
They  could  not  "  urge  as  a  defense  or  apology  that  their  tolls 
were  inadequate,  that  their  repairs  were  expensive,  or  that  the 
whole  concern  was  a  ruinous  enterprise."  In  consideration  of 
the  burdens  imposed,  the  law  says  plaintiffs  shall  be  protected 
in  the  enjoyment  of  those  rights  and  privileges  which  the  statute 
confers  upon  them.  The  law  will  not  sanction  the  establishment, 
vnthout  authority,  of  a  ferry  so  contiguous  to  plaintiffs'  bridge  as 
to  destroy  the  profits,  annihilate  the  tolls,  while  the  burdens  and 
responsibilities  remain  the  same. 

The  defendants,  in  their  answer,  seek  to  impeach  the  validity 
of  the  license  granted  to  plaintiffs;  but  this  cannot  be  inquired 
into  in  a  collateral  way.  The  law  is  too  well  settled  on  this  point 
to  need  discussion:  HarreU  v.  Ellsworth,  17  Ala.  576;  Conner  v. 
Faxon,  1  Blackf.  168. 

The  defendants  in  this  case,  I  regret  to  say,  are  not  only  run- 
ning their  ferry  in  open  violation  of  law,  but  have  evinced  a 
disposition  to  evade  and  violate  the  restraining  orders  issued  by 
this  court.  If  the  public  travel  and  convenience  demand  the 
establishment  of  a  ferry  in  the  neighborhood  of  plaintiffs' 
bridge,  let  defendants  apply  to  the  proper  authorities  and 
obtain  a  license.  If  the  law  is  unjust  and  oppressive,  apply  to 
the  legislature  and  have  it  changed.  The  court  must  enforce 
the  law  as  it  exists;  it  has  no  option  in  the  matter.  No  one,  I 
think,  can  examine  the  law  of  this  case  and  say  that  defendants 
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ought  not  to  be  enjoined.  If,  however,  I  have  mistaken  the 
law,  defendants  have  their  remedy  by  appeal;  but  until  the 
orders  of  this  court  are  reversed,  they  should  be  respected,  and 
not  sought  to  be  evaded.  An  injunction  must  issue,  in  ac- 
cordance with  the  prayer  of  plaintiffs'  complaint,  and  the  ferry 
of  defendants  be  abated  until  the  final  hearing  of  this  case. 

MuBB^T,  C.  J.,  and  Tkbbt,  J.,  concurred. 


ANOBirr  OB  Lioallt  Estabushxd  Fxrbt,  Bight  or,  to  Pbotbotiov 
AOADTST  Rival  Febbt:  See  MeOowan  v.  Stark,  9  Am.  Dec.  712;  and  Smith 
V.  Harldns,  44  Id.  83.  In  California  elc.  Tel.  Co,  v.  Atlantic  TeL  Co.,  22 
Cal.  423,  the  principal  case  was  cited  to  the  point  that  persons  enjoying  ex- 
clusive ferry  privileges  under  the  law  will  be  protected  therein,  and  it  was 
held  that  a  grant  by  the  legislature  of  a  similar  exclusive  privilege  to  a  tele- 
graph company  to  construct  a  telegraph  line  between  two  points  was  valid, 
and  that  the  enjoyment  of  the  privilege  would  be  protected.  In  Ward  v. 
Severance,  7  Id.  120,  it  was  held  that  an  action  on  the  case  could  not  be 
maintained  by  the  owner  of  a  lawful  ferry  against  the  owner  of  a  rival  ferry 
establLBhed  within  the  limit  prohibited  by  the  statute,  but  that  in  a  court  of 
common  law,  at  least,  the  remedy  under  the  statute,  by  a  prosecution  for 
misdemeanor,  was  exclusive;  but  the  court  said  that  they  did  not  mean  to 
declare  that  the  party  might  not  resort  to  equity  for  a  remedy,  the  right  to 
do  so  having  been  directly  adjudged  in  the  principal  case. 

ExGLUBivx  Bridox  Pbivilzgk,  VAUDmr  or,  and  PBorxcfnoN  or,  aoaikst 
Rival  Bbcdgx:  See  Ef^field  ToUrbridge  Co.  v.  Hartford  etc.  B.  R.  Co.,  4Sl  Am. 
Dec  716. 

Validitt  or  Fbb&t  Fbanohisx  cannot  be  Qubstionzd  Collatxballt, 
except  by  parties  who  can  show  a  right  paramount  to  that  granted  by  the 
public:  Patrick  v.  Ruffnen,  40  Am.  Dec  740.  In  Waugh  v.  Chauncey,  13 
GfrL  12,  it  is  held,  dting  the  principal  case,  that  a  judgment  of  the  snper- 
visoit  establishing  or  licensing  a  ferry  cannot  be  collaterally  impeached. 


F&ABIB  i).  CoVILIiAUIX 

[6  Galzforhza,  617.1 

VsHDiB  F0BVBIT8  Right  to  Speoifio  Pxrformancb  bt  RsmsiNO  to  Pat 
at  maturity,  on  demand  and  tender  of  a  conveysnce,  a  note  given  for 
the  purchase  money  of  land. 

CO-TKNANTS  ABJK  NOT  BoUND  BT  TXNANT  IN  COMVOV'S  AOOXPTANCB  of  the 

purchase  money  of  land  agreed  to  be  conveyed  by  such  co-tenants  after 
the  right  to  a  conveyance  has  been  forfeited. 
AcnoN  lOR  SpEcinc  Pebfobmancb  of  Contraot  to  Convxt  is  Babbed 
in  four  years  after  the  maturity  of  a  note  given  for  the  purchase  money, 
where  the  agreement  was  to  convey  on  payment. 

AfpBAL  fxom.  a  decree  for  the  plaintiff  on  a  bill  for  specific 
performance  of  a  contract  for  the  conveyance  of  land  of  which 
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the  defendants  are  tenants  in  oommony  all  of  them  bat  Oovil- 
land  having  become  pnrohasers  after  the  contract.  It  appeared 
that  half  the  purchase  monej  was  paid  down,  and  a  note  giyen 
for  the  residue, "  payable  at  four  months  date,"  dated  February 
18,  1850.  It  further  appeared  that  about  the  time  of  and  after 
the  maturity  of  the  note  one  of  the  defendants  tendered  to  the 
plaintiff  a  conveyance  of  the  land  on  two  occasions,  and  demanded 
payment,  which  was  refused.  About  three  years  afterwards  the 
plaintiff  tendered  to  one  of  the  defendants  payment  of  the  pur- 
<;ha6e  money,  and  demanded  a  conveyance,  which  was  refused. 
On  the  same  day  he  made  a  similar  tender  to  defendant  Covil- 
laud,  who  accepted  it,  and  gave  him  a  receipt,  stating  that  he 
was  entitled  to  a  deed.  Covillaud  was  a  party  to  the  original 
contract,  which  was  made  in  the  name  of  Covillaud  &  Ck>.,  which 
partnership  was  dissolved  shortly  afterwards,  and  notice  thereof 
given  to  the  plaintiff.  The  court  gave  a  decree  against  Covil- 
laud, dismissing  the  bill  as  to  the  other  defendants,  and  the 
plaintiff  appealed. 

C.  H,  Bryan,  and  Clark  and  Oass^  for  the  appellant. 
Gaodvrin  and  Wheeler,  for  the  respondents. 

By  Court,  Mubbat,  C.  J.  This  was  an  action  in  the  coozi 
below  to  enforce  a  specific  performance  of  a  contract  for  the 
sale  of  lands.  The  record  contains  some  eight  assignments  of 
error,  all  of  which  will  not  require  examination. 

From  a  personal  inspection  of  the  original,  we  are  satisfied 
that  the  note  executed  by  defendants  was  payable  four  months 
after  date,  and  not  after  sight.  From  this  it  would  follow  that 
after  the  tender  of  the  deed  and  the  demand  and  refusal  of  pay- 
ment by  the  plaintiff,  he  had  forfeited  his  right  to  insist  on  a 
performance  of  the  contract. 

From  what  appears  in  the  record,  the  defendants  were  tenants 
in  common,  and  not  partners,  and  therefore  not  bound  by  the 
«ct  of  Covillaud  in  accepting  the  balance  of  the  purchase  money: 
See  Dunham  v.  Dodge,  10  Barb.  566;  Lewis  v.  Woodvxnih,  2 
N.  Y.  512  [51  Am.  Dec.  319];  WUlis  v.  Green,  5  Hill,  232  [40 
Am.  Dec.  351].  So  far  as  Covillaud  was  concerned,  he  might 
bind  his  own  interest  in  the  land,  and  if  the  defendants  had 
been  partners,  they  would  have  been  equally  bound  by  the  rule 
that  one  partner  is  the  agent  for  the  whole  firm,  and  may  in  each 
-capacity  bind  them  by  his  acts;  but  in  the  case  of  lands  or  chat- 
tel held  by  several  as  co-tenants  the  rule  is  different. 

In  addition  to  this,  we  think  the  cause  of  action  is  bazved  hj 
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the  Btatute  of  limitation,  and  that  the  facts  of  the  case  go  far  to 
make  out  an  abandonment  of  the  purchase  bj  the  plaintiff. 

This  view  of  the  case  renders  it  nnnecessazy  to  consider  the 
other  points  of  the  case. 

Judgment  affirmed. 

HxTDEMFXLDT  and  Tebbt,  JJ.,  concurred. 


Spboifio  Pxrvobmaucs,  Fobvkitube  or  Bight  to,  bt  Failubb  ob  Bklat 
•or  PKBTOBifAiroB  BT  CoMPLijyAKT:  S60  Toung  V.  IkuMMf  OS  Am.  Deo. 

477,  and  cases  collected  in  the  note  thereto. 

ADMIS8IOK8  or  0UT8TA»DINO  TiTLB  BT  TbNANT  IN  ComfOlT  DO  BOT  BiNB 

'Co-TBNABTS,  WHEN:  See  WcUson  ▼.  Ortgg,  36  Am.  Dec  176. 

Statute  or  Ldotatiobb,  Application  or,  to  Equitt  Suitb:  See  Perhn& 
▼.  Cartmell,  42  Am.  Deo.  753;  HtxyniU  v.  HaU,  Id.  427;  Dugan  ▼.  €fiUing$,  43 
Id.  306;  TalboU  v.  BeU,  Id.  126;  Smilie  v.  Biffle,  44  Id.  156;  Ferris  ▼.  Has^ 
^deraon,  51  Id.  680;  Bank  qf  Tom.  v.  HiU,  Id.  698.;  Phalen  v.  Clark,  50  Id. 
253;  Stone  ▼.  ffcUe,  52  Id.  185;  HiglUoioer  v.  Thornton,  Id.  412;  Johnson  ,. 
Toulmin,  Id.  212;  HamUUm  v.  Hamilton,  55  Id.  585;  Strimpfler  ▼.  RcberU^ 
Zl  Id.  606;  De  Cordova  v.  Smith,  58  Id.  136;  Tarletm  v.  OoldthtoaUe^e  Heire, 
Id.  296;  Tinnen  v.  Mehane,  00  Id.  205;  McDoweU  v.  Ooldtmith,  61  Id.  305; 
PresUy  ▼.  Davis,  62  Id.  396,  and  cases  cited  in  the  notes  thereto.  In  Lord 
▼.  Morris,  18  Cal.  487,  and  Orattan  v.  Wiggins,  23  Id.  34,  the  principal  case 
Is  cited  to  the  point  that  the  California  statute  of  limitations  applies  to  suits 
4n  equity  as  well  as  to  actions  at  law. 


GBiBfEs's  Estate  v.  Nobbib. 

[6  Gauvobrxa,  631.] 

Will  dobs  bot  Rbquibb  Pbobatb  Which  was  Exbcutbd  bbtobb  Stat- 
utb  of  wills  in  California,  the  testator  haying  died  before  passage  of  the 
act,  the  then  existing  laws  not  requiring  probate  of  wills. 

Will  is  Ambulatory  until  Tbstatob's  Dbath,  and  does  not  take  effed 
till  then. 

EBTBOBPBonyx  CoNSTBUonoN  OF  Statutb  will  not  be  giTen  in  the  absence 
of  express  words. 

Pbobatb  Court  is  Invbbiob  Court,  and  cannot  take  jurisdictioa  or  admin- 
irter  remedies  except  as  provided  by  statute. 

Appbal  from  an  order  of  the  probate  court  reYoking  the  pro- 
Ixite  of  inll.  The  testator  died  in  1848.  The  only  question 
^sonsidered  in  this  oourt  was  as  to  whether  or  not  the  will 
xequired  probate. 

Baldwin  and  Hoggin,  for  the  appellant. 

Howard  and  Ooold,  for  the  respondents. 

Bj  Court,  Musa4T»  C.  J.  It  will  be  unneceesaxyy  for  the 
purposes  of  this  decision,  to  pass  upon  many  of  the  argomente 
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BO  ablj  adduced  by  the  respondents  in  favor  of  the  judgment 
below,  as  we  are  satisfied  that  the  case  mn<^t.  <ro  off  on  a  prelimi- 
nary point  of  jorisdiotion,  leaying  the  pariieH  to  their  remedy  at 
law  or  in  equity,  as  the  case  may  be,  on  its  final  merits. 

It  will  be  observed  that  the  will  became  executed  by  the 
death  of  the  testator  in  1848,  prior  to  the  passage  of  the  statute 
of  wills  or  the  adoption  of  the  state  constitution.  Not  only 
does  the  statute  fail  to  require  wills  executed  before  its  passage 
to  be  probated,  but,  on  examination  of  the  different  sections  of 
it,  we  are  forced  to  the  conclusion  that  this  was  not  a  casus 
omissus,  and  that  the  legislature  actually  intended  to  exclude 
them  from  the  operation  of  the  statute  altogether,  leaving  their 
validity  to  rest  upon  the  laws  under  which  they  were  made. 

When  we  reflect  that  the  laws  of  California  did  not  require  a 
will  to  be  probated,  and  that  numerous  rights  had  grown  up 
under  this  system,  it  cannot  be  supposed,  in  the  absence  of  some 
provisions  to  that  effect,  that  the  legislature  intended  to  unsettle 
these  rights,  or  open  them  afresh. 

It  is  said  that  if  a  resident  of  California  had  made  a  will  prior 
to  1850,  and  died  subsequent  to  that  time,  he  would  be  deprived 
of  his  right  to  dispose  of  his  property  by  devise,  under  this  con- 
struction. The  answer  to  this  is,  that  the  will  is  not  executed^ 
or  does  not  take  effect,  until  the  death  of  the  testator,  and 
this  same  answer  will  apply  with  equal  forc«  to  several  of  the 
respondents'  arguments.  The  probate  court  is  an  inferior  court,, 
and  therefore  cannot  take  jurisdiction,  or  administer  remedies, 
other  than  those  given,  and  in  the  manner  provided  by  the 
statute. 

The  law  in  this  case  contains  no  words  which  would  justify 
us  in  giving  it  a  retrospect  beyond  its  passage;  and  it  is  well 
settled  that,  in  the  absence  of  express  words  to  that  effect,  a  law^ 
can  only  operate  upon  future,  and  not  upon  past,  transactions. 
If  the  legislature  had  intended  that  these  instruments  should  be 
probated,  it  would  doubtless  have  adopted  some  rules  upon  the 
subject,  as  it  did  in  the  case  of  deeds  and  conveyances  made 
before  the  passage  of  the  recording  act.  It  was  doubtles» 
deemed  unwise  to  subject  them  to  a  new  test  or  scrutiny,  and 
they  were  left  to  stand  or  fall,  according  to  their  validity.  In 
fact,  by  the  decision  of- this  court  in  the  case  of  Castro  v.  Castro ^ 
6  Cal.  158,  it  was  determined  that  a  will  rested  upon  the  same 
basis  as  a  conveyance,  and  operated  as  a  deed,  unless  in  case  of 
some  express  statute  requiring  it  to  be  probated,  and  that  such 
Sk  proceeding  as  the  probate  of  a  will  was  unknown  in  Calif omia» 
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From  the  foregoing  it  resnlts  that  the  probate  oonrt  had  no 
jurisdiction;  that  its  judgment  is  a  nullity ,  and  must  be  re- 
Tersed. 

HsmxavKLDT  and  Txbbt,  3J.,  concurred. 


EETBOSPXCnVI  COXSTBUOIIOH  GmOT  TO  SVATtTTB,  WHSV  AMD  WBSM  VOTX 

See  Oytm*s  Sveeet^ion^  41  Am.  Dec.  274;  Oriental  Banii  ▼.  JVeoe,  86  Id.  70U 
Bruce  v.  Schuyler,  46  Id.  447;  Bangher  v.  Nehtm,  52  Id.  694;  Wywu^e  Lea- 
see ▼.  Wywne,  58  Id.  66;  Tucher  y.  Harris,  Id.  488;  BoeUmy,  Cummifu,  60 
Id.  617,  and  cases  cited  in  the  notes  thereto.  In  IngMtbg  v.  Juan,  12  CaL 
679,  the  principal  case  is  cited  to  the  point  that  statates  will  not  be  eon* 
stmed  retrospectiyely  in  the  absence  of  express  words. 

Probatx  or  Will,  What  Law  Governs:  See  Jauneey  v.  TTtome,  46  Am. 
Dec.  424.  In  Tevis  v.  Pitcher,  10  Gal.  477,  and  Adams  v.  N&rris,  23  How. 
863,  the  principal  case  is  cited  to  the  point  that  a  will  ezecnted  and 
consummated  by  the  death  of  the  testator  before  the  organization  of  the 
Galifomia  state  government  did  not  require  probate  under  the  statute  of 
wills  subsequently  adopted.  And  it  has  since  been  determined  that  in  case 
of  a  party  dying  before  the  organization  of  the  state  government,  whether 
testate  or  intestate,  the  probate  court  had  no  jurisdiction  under  the  probate 
law  to  grant  administration  upon  his  estate,  holding  the  doctrine  of  Orimes  v. 
Norris  to  be  applicable  to  both  classes  of  cases:  Downer  v.  Smitfi,  24  CaL  123; 
Coppinffer  v.  Bice,  33  Id.  422;  JJardie  v.  Harbin,  1  Saw.  199,  all  citing  the 
principal  case.  In  People  v.  Senter,  28  Gal.  505,  the  principal  case  is  referred 
to,  with  others  of  the  same  tenor,  as  deciding  no  more  than  that  persons  dying 
while  the  Mexican  law  prevailed  were  not  within  the  probate  act,  and  that 
their  estates  must  be  administered  under  the  Mexican  law.  So  in  Byder  v. 
Cohn,  37  Id.  89,  the  principal  caee  is  explained  as  not  going  to  the  extent  of 
holding  that  there  could  be  no  adminiBtration  under  the  Mexican  law.  It  is 
cited,  also,  in  the  same  case,  per  Khodes,  J.,  dissenting,  to  the  point  that 
before  the  passage  of  the  probate  act  the  estates  of  decedents  vested  imma- 
diately  in  tiie  heirs  and  devisees,  who  became  liable  for  the  debts. 


Tevis  v.  RandaiiL. 

[6  Caixpobioa,  632.] 
OfflOIAL  BOITD  PaTABLB  TO  "THK  PjBOPLE  OF  THX  StaTX  07  GALIfOBinA  " 

where  the  law  requires  it  to  be  made  payable  to  "  the  state  of  Galifor- 
nia,"  is  sufficiently  certain  as  to  the  obligee. 

OOHDITIOK   IN    NOTABY'a    OFFICIAL   BoND   FOR    FaITHFUL    PkBFOBMAHOB   of 

the  duties  of  his  office  is  sufficient,  where  the  statute  prescribes  no  condi- 
tion for  such  bonds. 

OFnoiAi.  Bond  Joint,  and  not  Joint  and  Scyzral,  in  form,  is  good  against 
the  obligors. 

OFnoiAL  Bond  is  not  Inyaudatkd  bt  Omission  of  even  sabstantial  mat- 
ters»  under  the  GalifomiA  statutes. 

Hotaby's  Failure  to  Givn  Noticr  of  Protbr  of  Kan  n  Bbiacu  of 
sis  Official  Bond,  in  Galifomia. 
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Pbokisbobt  Kons  asm  Pbotxrablb  SsouBinxs  to  tiie  ■ame  estent  m  bail 

of  exchange,  in  California. 
KiciTAL  or  "  Nonox  Givxn  "  in  Pbotbst  ia  evidenoe  of  that  fact. 

Apfeaii  from  a  judgment  against  the  defendants  and  appel- 
lants in  an  action  on  the  ofiSoial  bond  of  the  defendant  Randall, 
as  notary  pubHo,  for  failure  to  give  notice  of  protest  of  a  note 
delivered  to  him  to  be  protested.  The  errors  relied  on  to 
rererse  the  judgment  suffioientlj  appear  from  the  opinion. 

Saunders  and  Hepburn,  for  the  appellants. 
i7.  B.  Haggin,  for  the  respondent. 

By  Court,  Heydenteldt,  J.  1.  The  first  assignment  of  error 
is  that  the  bond  is  payable  to  **  the  people  of  the  state  of  Cal- 
ifornia," whereas  it  is  insisted  the  act  requires  it  to  be  made 
payable  to  ^'  the  state  of  California."  All  that  is  requisite  to 
constitute  a  good  bond  on  this  point  is  that  it  should  have  a 
certain  obligee,  so  there  be  no  mistake  as  to  the  one  to  whom 
the  service  or  duly  is  owing.  Either  of  the  names  is  descriptiye 
of  the  same  sovereignty,  and  may  be  indifferently  used,  as  they 
are  in  various  statutes. 

2.  Another  objection  is  as  to  the  form  of  the  condition  which 
requires  the  notary  faithfully  to  perform  the  duties  of  his  ofiSce. 

The  act  concerning  notaries  prescribes  no  condition  for  the 
bond,  but  it  declares  he  shall  be  liable  on  his  bond  for  any  mis- 
conduct or  neglect  of  duty.  It  follows  that  the  only  condition 
that  could  be  inserted  in  the  bond  is  the  faithful  performance 
of  duty. 

8.  It  is  objected  that  the  bond  is  in  form  joint,  and  not  joint 
and  several,  as  the  law  provides  it  shall  be.  But  this  matter  of 
form  was  designed  more  fully  to  protect  the  state,  or  those 
claiming  under  it,  and  was  an  additional  burden  on  the  obligees, 
of  the  lack  of  which  it  does  not  seem  right  that  the  obligors 
should  complain.  But  the  eleventh  section  of  the  act  concern- 
ing the  bonds  of  officers  provides  against  the  invalidity  of  the 
bond,  even  where  it  does  not  contain  the  substantial  matter  re- 
quired by  law.  And  the  right  to  recover  upon  such  bonds  ia 
not  limited  to  any  particular  class  of  cases,  but  is  co-extensive 
with  the  right  to  recover  upon  a  regular  statutory  bond. 

4.  It  is  urged  that  the  giving  notice  is  not  a  notarial  duty, 
and  therefore  the  failure  of  the  defendant  Randall  to  do  so  ia 
no  breach  of  the  condition  of  the  bond. 

At  common  law,  promissory  notes  were  not  protestable  seon* 
rities;  they  are  made  so  by  our  act,  and  as  a  consequence  the 
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protest  of  them  must  be  attended  with  all  the  inddfintB  belong- 
ing to  foreign  bills  of  exchange. 

The  recital  of  ''  notice  given  '*  in  the  protest  is  made  evidence 
of  the  fact  of  notice;  the  notaiy  is  provided  with  a  fee-bill  for 
giving  notice;  in  the  face  of  these  enactments,  it  would  be  diffi- 
cult to  maintain  that  giving  notice  was  not  one  of  the  official 
duties  of  the  notary. 

Judgment  affirmed. 

MuBEATy  C.  J. 9  and  Tebbt,  J.«  concurred* 


Bail  Bond  '*to  ths  Pioflb  or  ths  State  or  GAUioaHiA*  n  Sum* 
ciiNT»  thoogh  the  statate  directs  it  to  be  made  "  to  the  state  of  Gsliforn!*:'' 
People  ▼.  Love^  19  Oal.  6S1,  following  the  principal  case. 

OrnoiAL  Bond  cannot  br  Imfxaohxd  as  not  Goniobmivo  to  Statutb 
by  the  officer  or  his  sureties,  when  it  appears  that  snch  bond  is  more  favora* 
ble  to  the  obligor  than  that  reqtured  by  the  statute:  Kineatmon  v.  CarroU,  90 
Am.  Deo.  891. 

Pbotbst  or  Pbomibsobt  Notbs,  Nscbssitt  or:  See  the  note  to  Diipre  r. 
Bichardf  43  Am.  Dec  219,  where  this  sabject  is  discussed. 

LiABiUTr  or  Notabt  roB  Nbolbot  to  Makx  Pbotbst  and  Gitb  Konoib 
by  law:  See  fffde  ▼.  FkuUere'  Bank,  36  Am.  Deo.  021. 


OASES 


SUPREME  COTJET  OF  ERROES 


OF 

OONNEOTIOUT 


HOWABB  V.  LeSL 

[35  OoHmoTzcuT,  1.] 

Demd  Discbibino  Grastor  as  Guardian,  and  Bxoitxno  AuTHOBiiAxnni 
BT  Probatx  Ooctrt  to  Sell,  is  Valid,  and  soffioient  to  tmnafer  tlia 
title,  where  it  appears  by  the  records  of  the  oonrt»  or  the  order  itael^ 
that  the  court  had  jarisdiction  of  the  sabject-matter,  and  proceeded  rega- 
larly  in  making  the  decree. 

Tbxbpabs  quare  claiLsum/regii,  inyolving  the  title  to  the  plaint- 
:iS'B  land.  The  facts  are  stated  in  the  opinion.  A  verdict  was 
^rendered  for  the  plaintiff,  and  the  defendant  moved  for  a  new 
'trial. 

McGurdy  and  WiUey,  for  the  motion. 

lAppiU  and  E.  Perkins,  against  the  motion. 

By  Court,  HnniAH,  J.  The  plaintiff  claims  title  to  certain 
lands  under  a  deed  executed  by  the  guardian  of  certain  minors, 
who  were  the  owners,  under  authority  granted  for  that  purpose 
by  the  court  of  probate  for  the  district  of  East  Lyme,  within 
which  district  the  minors  resided  and  the  lands  were  situated; 
and  the  question  in  the  case  is,  whether  the  deed  is  admissible 
ior  the  purpose  of  proving  the  title. 

The  defendant  claims  that  the  deed  is  void,  because  it  does 
.not  appear  upon  its  face  that  the  order  to  sell  was  granted  upon 
.any  petition  or  application  for  that  purpose,  or  that  any  sucih 
order  was  in  fact  granted;  and  also  for  the  reason  that  it  does 
not  appear  from  the  deed  that  the  court  of  probate  had  jurisdic- 
tion to  make  such  an  order,  it  not  being  alleged  in  the  deed 
that  the  minors  were  residents  of  the  probate  district  of  East 
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Lyme,  or  ihat  the  land  was  sitoate  in  that  distriot,  or  that  the 
guardian  had  given  the  bonds  required  on  euoh  sale. 

It  18  admitted  that,  in  point  of  fact,  none  of  these  objections 
are  true.  The  court  had  jurisdiction  because  the  minors  resided 
in  the  district,  and  the  land  was  there,  and  there  was  an  appli- 
cation to  sell  it,  which,  it  is  admitted,  the  probate  records  show 
was  granted  in  proper  form.  The  question  therefore  is,  whether 
the  deed  is  a  sufficient  execution  of  the  power.  It  is,  so  Ihr  as 
relates  to  this  question,  in  these  words:  ''I,  Moses  W.  Comstock, 
of  the  town  of  Chatham,  in  the  county  of  Middlesex,  guardian 
to  Alonzo  C,  Cornelia  G., and  Ellen  M.  Griswold,  and  Augustus 
O.  and  Andrew  W.  Comstock,  minors,  under  the  age  of  twenty- 
one  years,  by  virtue  of  license  and  authority  to  me  granted  by 
the  court  of  probate  for  the  district  of  East  Lyme,  to  sell  the 
real  estate  of  Alonzo,  etc.,  situated  in  East  Lyme,  and  consist- 
ing, etc.  [describing  it],  and  for  the  consideration  of  thirteen 
hundred  dollars  received  to  my  full  satisfaction,  the  receipt 
whereof  I  do  hereby  acknowledge,  of  Edwin  Howard  of  East 
Lyme,  do  grant,  bargain,  sell,  and  confirm  unto  Edwin  Howard 
the  above-described  estate  of  the  said  Alonzo  C,  etc.,  minors  as 
aforesaid." 

The  defendant  relies  upon  the  cases  of  Lockwood  v.  Sturde^ 
vanty  6  Conn.  873,  and  Watson  v.  Watson^  10  Id.  77,  and  the  au« 
ihorities  cited  in  those  cases,  to  support  his  claims. 

The  case  of  Lochwood  v.  Sturdevani,  supra,  it  i^  true,  standing 
alone,  would  seem  to  support  the  defendant's  claims,  but  that 
case  was  so  materially  modified  by  the  case  of  Watson  v.  Waison, 
supra,  as  to  destroy  its  effect  as  a  binding  authority  on  a  question 
of  this  sort.  In  both  these  cases  the  court  had  to  pass  upon  the 
validity  of  deeds  given  under  the  authoriiy  of  orders  of  the  pro- 
bate court,  and  the  case  of  Watson  v.  Watson,  supra,  is  so  nearly 
parallel  in  its  circumstances  with  the  case  now  under  considera- 
tion, that  we  think  it  must  control  it.  In  that  case,  the  party 
making  the  deed  described  herself  as  executrix  of  the  last  will 
and  testament  of  the  person  whose  estate  she  was  conveying; 
here  the  grantor  describes  himself  as  guardian  of  the  minors 
whose  estate  he  is  conveying.  In  that  case,  the  deed  stated  that 
she  sold  the  land  in  conformity  to  an  order  of  the  court  of  pro- 
bate, dated  the  twenty-fourth  of  March,  1780;  in  this  deed,  it  is. 
alleged  to  be  made  by  virtue  of  license  and  authority  to  him 
granted  by  the  court  of  probate  for  the  district  of  East  Lyme, 
to  sell  the  identical  property  conveyed  by  it.  And  on  referring 
to  the  order  of  probate  in  the  former  case,  it  appeared,  as  it 
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does  in  this  case  on  rafening  to  the  record,  that  the 
order  was  legally  and  properly  granted.  The  only  notioe- 
able  difference  in  the  two  cases  is  that  in  the  case  of  Watson 
T.  Watson^  mipra^  the  date  of  the  order  was  given  in  the  deed, 
which  is  omitted  in  this  case.  Bat  we  do  not  think  this 
a  material  distinction  between  the  cases.  If  the  date  of  the 
decree  was  giyen,  it  might  enable  a  party  to  refer  to  the  record 
more  readily;  but  that  is  of  no  importance  on  such  a  qaestion. 
It  was  said  that  the  order  should  be  so  definitely  referred  to  as 
to  make  it  a  part  of  the  deed.  But  this  would  no  more  be  done 
by  giving  its  date  than  by  a  more  general  reference.  It  was  not 
considered  to  have  been  done  in  the  case  of  WaJtaon  t.  Wai9on, 
supra.  11  it  had  been,  no  question  could  have  been  made, 
because  the  order  itself  was  regular  in  every  particular,  and  the 
deed  would,  had  it  included  it,  have  been  as  definite  as  could 
have  been  required  under  the  case  of  Lockwood  v.  Sturdevani^ 
supra.  We  think,  therefore,  that  where  an  executor,  adminis- 
trator, guardian,  or  other  person  authorized  to  sell  real  estate 
imder  a  decree  or  order  of  a  court  of  probate  states  in  the  deed 
the  character  in  which  he  acts,  the  fact  that  he  is  authorized  by 
an  order  or  decree  of  the  probate  court,  which  has  authority  ta 
grant  such  order,  to  sell  the  estate  which  the  deed  purports 
to  convey,  and  where  it  appears  by  the  records  of  the  court,  or 
the  order  itself,  which  is  generally  a  transcript  of  the  records, 
that  the  court  had  jurisdiction  of  the  subject-matter,  and  pro- 
ceeded regularly  in  making  the  decree,  it  should  be  held  sufficient 
to  transfer  the  title.  For  these  reasons,  the  superior  court  was 
correct  in  receiving  the  deed  in  evidence,  and  a  new  trial  is  not 
advised. 

In  this  opinion  the  other  judges,  Stobbs  and  Ellswobxh,  con* 
curred. 

New  trial  not  to  be  granted. 


Deed  Executed  nin>EB  Obdir  of  Probate  Coubt,  Form  Ain>  Con- 
tents OF:  See  Atking  v.  Kinnan,  32  Am.  Dec.  534;  J<me8  v.  Taylor,  56  Id. 
48,  and  Dotes  to  these  cases.  The  principal  case  is  cited,  with  W<U9on  v.  fTot- 
§on,  10  Conn.  77,  in  Sohnum  v.  WixoUt  29  Id.  529,  as  sabstantiaJly  overmlin^ 
Lochoood  V.  Sturdevani,  6  Id.  373,  as  regards  the  sufficiency  of  an  executor's 
deed;  and  in  Hart  v.  Stone,  30  Id.  96,  it  is  cited  to  the  point  that  the  au- 
thority of  a  person,  other  than  the  grantor  himself,  to  execute  and  deliver  a 
deed  must  of  necessity  be  made  out  by  proof  aliunde,  and  a  recital  of  aat]ior-> 
ity  in  the  deed  itself  does  not  dispense  with  this  necesnty. 
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Bbbeb  t;.  Habxford  County  M.  F.  Ins«  Go. 
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ApmoEAHt  roK  Insukavge  n  not  Cbabgeablb  with  Nxolbct  or  Aoknt 
ov  CoMPAKT  to  communicate  to  its  officers  ^ts  material  to  the  risk,  dis- 
dosed  to  the  agent  by  the  applicant;  and  instructions  of  the  company  to 
the  agent  that  in  receiving  applications  he  must  consider  himself  more 
the  ageot  of  the  insured  than  of  the  company  do  not  make  him  the  agent 
of  the  applicant. 

Poucnr  WILL  bs  Vitiatbd  bt  Supfression  ov  Material  Facts  bt  In- 
BUBSD,  though  by  mistake  or  inadvertence,  without  aotoal  fraud;  but  the 
insured  is  not  expected  to  go  into  details  about  which  the  insurer  man!- 
fests  no  interest  and  makes  no  inquiry. 

AcnoK  on  a  policy  of  insurance.  The  facts  BufficienUj  ap- 
pear from  the  opinion. 

Barbour  and  E.  Perkins,  for  the  defendants. 

McCurdy  and  Wait,  for  the  plaintiff. 

By  Court,  Hinhan,  J.  This  was  an  action  on  a  policy  of  in- 
surance against  fire,  in  which  the  plaintiff  recoyered,  and  the 
defendants  now  move  for  a  new  trial,  on  the  ground  of  errors 
in  the  rulings  and  charge  of  the  court,  and  also  on  the  ground 
that  the  verdict  is  against  the  weight  of  eyidence  in  the  case. 

The  first  point  of  law  relates  to  the  charge  in  respect  to  the 
agency  of  Lay.  Lay  was  the  local  agent  of  the  defendants  at 
Lyme,  for  the  purpose  of  receiving  applications  for  insurance 
and  for  other  purposes,  and  he  testified  that  the  officers  of  the 
company  had  told  him  that  he  must  consider  himself  more  the 
agent  of  the  insured  than  of  the  company;  and  as  it  was  an  im- 
portant inquiry  in  the  case  whether  the  company  was  fairly 
apprised  of  certain  facts  material  to  the  risk,  the  defendants 
requested  the  court  to  charge  the  jury  that  if  the  plaintiff  ^d 
communicate  those  facts  to  Lay,  yet  if  he  neglected  to  commu- 
nicate them  to  the  officers  of  the  company,  and  the  policy  was 
issued  by  those  officers  without  a  knowledge  of  them,  then  the 
policy  ought  to  be  deemed  void.  This  claim  was  very  properly 
rejected;  and  the  jury  were  told  that  if  Lay  was  the  agent  of 
the  company  any  neglect  on  his  part  was  not  chargeable  to  the 
plaintiff,  unless  he  was  also  his  agent.  Of  course  the  company 
could  not  make  their  agent  also  the  agent  of  the  insured,  unless 
the  insured  chose  to  recognize  him  as  his  agent;  and  however 
desirous  the  defendants  may  have  been  that  their  agent  should 
conduct  fairly  with  applicants  for  insurance,  most  applicants, 
probably,  would  prefer  for  their  own  agent  some  one  not  oon* 
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tiected  with  the  company.  We  have  no  leaaon  to  doabt  that  it 
was  the  object  of  the  company  that  Lay  should  conduct  furly 
And  honorably  towards  all  applicants  for  insorance;  and  for  the 
pnrpose  of  impressing  this  duty  upon  him,  it  was  yery  proper  for 
the  president  of  the  company  to  say  to  him  that  he  must  con- 
sider himself  the  agent  of  the  insured  as  well  as  the  agent  of  the 
company.  But  to  attempt  to  dignify  a  caution  of  this  sort  into 
a  real  agency  for  the  insured  is  wholly  unjustifiable,  both  in  law 
4Uid  fact,  and  is  rather  calculated  to  change  the  honorable  char- 
iu^ter  of  the  caution  into  a  snare  for  the  unsuspecting. 

Again:  the  charge  is  claimed  to  be  erroneous  in  respect  to  the 
disclosure  to  the  agent  of  certain  unusual  circumstances  mate- 
rial to  the  risk.  Several  fires  had  occurred  in  an  unusual  man- 
ner in  the  plaintiff's  house,  just  preyious  to  the  application  for 
insurant,  and  it  was  claimed  that  in  disclosing  this  circum- 
stance to  the  agent  the  plaintiff  did  not  go  sufficiently  into  de- 
tail, and  did  not  therefore  give  a  full  and  fair  disclosure. 

Undoubtedly  the  insurer  is  understood  to  take  the  risk  upon 
the  supposition  that  nothing  material  exists  that  is  not  fully 
disclosed.  And  the  fact  that  his  buildings  had  been  on  fire  a 
number  of  times  shortly  before  the  insurance  was  effected  was 
certainly  a  very  material  circumstance,  which  if  not  disclosed 
would  have  rendered  the  policy  void.  Such  an  unusual  occur- 
rence tended  to  a  suspicion  that  incendiaries  had  attempted,  and 
might  again  attempt,  to  fire  his  buildings;  and  this  conceal- 
ment— and  silence  on  such  a  subject  would  amount  to  conceal- 
ment— ^would  operate  as  a  fraud  upon  the  insurer,  and  render  the 
policy  void:  Parsons  on  Merc.  L.  624;  Curry  v.  ComrrionweaUh 
In8.  Co,,  10  Pick.  535  [20  Am.  Dec.  547];  Clark  v.  Mdnu/aO' 
iurera'  Lt3.  Co,,  8  How.  236. 

We  have  no  intention  of  relaxing,  in  the  least,  the  rule  which 
requires  of  the  insured  the  most  unreserved  frankness  on  such 
a  subject  as  this;  but  we  think  the  charge  required  this  of  the* 
plaintiff  in  this  case.  The  insured  is  not  bound  to  force  hia 
knowledge  upon  the  insurer.  In  many  cases  he  could  not  do  it 
if  he  tried.  **  He  need  not,"  says  Lord  Mansfield,  *'  mention 
what  the  underwriter  ought  to  know,  what  he  takes  on  him- 
aelf  the  knowledge  of,  or  what  he  waives  being  informed  of:" 
Carter  v.  Boehm,  3  Burr.  1906. 

Now,  it  is  apparent  from  the  evidence  that  the  alarm  of  Bebee 
•on  account  of  these  fires  was  well  understood  by  the  agent. 
When  he  first  applied  for  insurance  he  told  the  agent  that  he 
bad  had  some  fires  in  his  wood-house  and  house,  and  wanted 
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ins  buildings  insured,  and  when  told  that  he  must  first  bring 
the  dimensions  of  his  buildings,  he  replied  that  he  would  oome 
the  next  day.  The  agent  answered  inunediately,  **  Youll  oome 
while  the  fire  is  hot.''  And  when  lie  did  come  with  the  dimen- 
sions, prepared  to  effect  the  insurance,  he  again  told  the  agent 
he  had  had  fires  in  his  wood-house  and  house;  that  the  first  fire 
was  discovered  in  a  barrel  of  shayings  in  the  wood-house;  and 
Low  it  was  put  out.  The  agent  interrupted  him  to  ask  where 
the  fire  was  in  the  main  part  of  the  house,  and  he  told  him  in 
the  bed,  in  the  west  front  chamber.  And  when  asked  how 
nuch  the  bed  was  damaged,  he  told  him  it  was  about  spoiled. 
Then  the  agent  inquired  if  he  had  any  enemy,  or  any  suspicion 
of  any  one,  and  he  told  him  he  could  not  tell  him  anything 
About  it,  only  that  these  fires  had  occurred,  he  could  not  tell 
how;  it  was  all  a  mystery.  To  this  the  agent  replied  that  he 
had  frequently  been  afraid  his  house  would  get  burned,  for  fires 
frequently  occurred,  and  no  one  could  tell  how  they  occurred. 
Then  they  had  a  conyersation  about  slow  matches,  and  as  to  who 
had  been  at  the  house,  and  whether  any  one  had  been  there  that 
the  plaintiff  suspected  of  settiug  fire  to  the  premises. 

Now,  as  applicable  to  these  facts,  the  jury  were  instructed 
that  sny  suppression  of  material  facts,  though  by  mistake  and 
without  actual  fraud,  would  vitiate  the  policy,  whether  the 
result  of  stupidity,  mistake,  or  inadvertence;  because  it  operates 
as  a  fraud  upon  the  insurer.  But  that  the  insured  was  not 
bound  to  go  into  details  as  minutely  as  on  the  witness  stand, 
but  is  bound  to  state  fairly  the  substantial  facts  material  to  the 
risk.  And  in  commenting  on  the  facts,  the  court  told  the  jury 
that  much,  in  respect  to  details  which  ought  to  be  communicated, 
would  depend  on  the  conduct  of  the  insurer;  that  a  party  could 
not  be  expected  to  go  into  details  about  which  the  insurer  mani- 
fested no  interest,  and  made  no  inquiry;  and  in  another  part  of 
the  charge  it  is  intimated  that  it  was  sufficient  to  disclose  such 
facts  as  would  occur  to  an  honest  man  of  ordinary  intelligence 
as  being  material  to  the  risk,  though  he  may  omit  to  go  into  all 
the  details. 

On  a  point  quite  analogous  to  this.  Lord  Mansfield  remarked 
that  the  underwriter,  knowing  the  governor  to  be  acquainted 
with  the  state  of  the  place,  knowing  that  he  apprehended  dan- 
ger, and  must  have  some  ground  for  his  apprehension,  being  told 
nothing  of  either,  signed  this  policy  without  asking  a  question. 
By  so  doing  he  took  the  knowledge  of  the  state  of  the  place 
«pon  himself.     With  some  slight  variations,  to  adapt  this  Ian- 
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goage  to  the  circumstances  of  the  case  under  consideration,  ii 
seems  ahnost  as  applicable  to  it  as  to  the  case  of  Carter  y. 
Boehm,  3  Burr.  1905.  The  material  difference  in  the  two  cases 
is,  that  instead  of  being  told  nothing,  the  agent  here  was  told 
all  which  occurred  to  th^  plaintiff  as  material  to  the  risk,  and  ha 
only  omitted  to  go  into  a  full  detail  of  all  the  circumstances 
because  the  agent  not  only  expressed  no  desire  for  more  full 
information,  but  by  his  questions  to  the  plaintiff  turned  his  atten- 
tion from  the  subject  to  the  point  whether  he  suspected  any  one, 
and  if  so,  whom,  as  having  caused  the  fires.  Is  it  not  correct, 
then,  to  say  on  such  a  question  that,  in  respect  to  details,  much 
must  depend  on  the  conduct  of  the  insurer  ?  And  if  the  plaint- 
iff, under  the  circumstances,  disclosed  all  that  occurred  to  him, 
and  all  that  would  be  likely  to  occur  to  an  honest  man  of  ordi- 
nary intelligence,  is  it  not  enough  ? 

It  may  be  that  the  agent  did  not  suppose  there  was  so  much 
occasion  for  alarm  as  Bebee  appeared  to  feel.  But  so  long  as 
he  did  not  obtain  this  erroneous  impression  by  means  of  any- 
thing done  by  Bebee  to  mislead  him,  the  consequences  of  his 
error  cannot  be  charged  to  the  plaintiff. 

On  the  motion  for  a  new  trial,  on  the  ground  that  the  verdict 
is  against  the  weight  of  the  evidence,  but  little  need  be  said. 
Indeed,  much  that  has  been  already  said  is  perhaps  as  appli- 
cable to  this  part  of  the  case  as  to  the  question  of  law  arising 
under  the  charge.  It  is  true,  the  precise  number  of  fires  that 
had  occurred  on  the  premises  was  not  stated  to  the  agent;  but 
this  seems  to  have  been  rather  the  result  of  the  agent's  want  of 
interest  in  the  matter,  and  of  his  neglect  to  make  inquiry,  than 
of  any  fault  on  the  part  of  Bebee.  And  taking  the  whole  evi- 
dence together,  we  think  there  is  no  reason  to  believe  there  was 
any  intentional  concealment  on  his  part. 

We  will  only  say,  therefore,  that,  considering  the  well-known 
reluctance  of  the  court  to  interfere  with  the  verdicts  of  juries 
on  questions  of  fact,  we  are  not  satisfied  that  there  is  even  a 
plausible  ground  for  such  interference  in  the  present  case. 

We  do  not,  therefore,  advise  a  new  trial  on  any  ground. 

In  this  opinion  the  other  judges,  Ellswobth  and  Sigbbb*  ooih 
curred. 

New  trial  not  granted. 

AlTTHOBITT  Of  AOEKT  NOT  TO  BB  LiMITBD  BT  SbOBBT  ImSTBUCXIOIIB:  Ootmm 

fnerdal  Bank  v.  Kortwright,  34  Am.  Deo.  317*  and  prior  oaaes  dted  in  notasi 
Walher  v.  ShpwUh,  33  Id.  161;  LobdeU  v.  Baker,  35  Id.  358;  Merehami^ 
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Bank  ▼.  Central Bank,4i  Id.  665;  Bryant  ▼.  Afoore^  45  Id.  96;  TcmU  ▼.  £eav- 
m,  65  Id.  195;  ChatUeaux  t.  Leech,  57  Id.  602;  Barber  r.  ffaU,  60  Id.  301. 
The  priDci|>al  caee  has  been  cited  to  this  effect,  as  regards  insaraooe  a|i[entSy 
in  Woodbury  Savinge  Bank  ▼.  Charter  Oak  F.  A  M,  Ins.  Co.,  81  Conn.  529; 
Insurance  Co.  ▼.  Wilkinson^  13  Wall.  235.  The  powers  of  an  agent  of  an  in- 
surance company  are  prima  facie  co-extensive  with  the  bnsineas  intrusted  to 
his  care:  Insurance  Co.  ▼.  Wilkinson,  supra;  and  the  snpreme  conrt  of  Ckm* 
neoticut  has  held  such  companies  bound  by  the  acts  of  local  agents  whenever 
it  could  be  done  consistently  with  the  evidence  and  rules  of  law:  Woodbury 
Savings  Bank  v.  Charter  Oak  F,  d&  if.  Ins.  Co.,  31  Conn.  527. 

CoircBALMXNT,  WHEN  Ayoii>A  PoLiCT:  See  Burritt  v.  Saratoga  Co.  MuL  F. 
Ins.  Co.,  40  Am.  Dec  345;  Cfates  v.  Madison  Co.  MuL  Ins.  Co.,  55  Id.  360, 
and  notes  to  these  cases;  Smith  v.  Columbui  Ins.  Co.,  Id.  546;  Morrison*s 
Adm*r  r.  Tennessee  M.  A  F.  Ins.  Co.,  59  Id.  299;  Hartford  Protection  Ins.  Co, 
▼.  Harmer,  Id.  684;  and  as  to  what  is  a  concealment,  see  Daniels  v.  Hudson 
River  F.  Ins.  Co.,  Id.  192.  Omission  to  notify  the  insurer  of  a  recent  attempt 
to  bum  a  building  next  to  that  on  which  insurance  was  sought  will  viti- 
ate the  policy:  Walden  v.  Louisiana  Ins.  Co.,  32  Id.  116,  and  note.  The 
principal  case  is  cited  in  Raihbone  v.  Citij  Fire  Ins.  Co.,  31  Conn.  209,  to  the 
point  that  when  a  company  takes  a  risk  without  requiring  any  representation 
of  its  elements,  either  in  a  written  application  or  survey,  or  in  the  policy,  it 
waives  the  condition  requiring  such  a  description,  and  takes  the  risk  as  it  is, 
and  can  make  no  defense  because  of  any  element  of  which  it  had  no  knowl- 
edge, and  which  was  not  misrepresented  to  it;  and  in  Ryan  v.  World  Mut.  L» 
Ins.  Co.,  41  Id.  175,  it  is  referred  to  on  the  point  that  when  the  applicant 
answered  an  interrogatory  by  stating  the  facts,  and  the  agent  wrote  an  an* 
swer  which  was  not  strictly  tme,  the  company  was  boond  by  it. 
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[25  ComaBoncDT,  171.] 

Stookholdsbs  mat  Maintain  Bill,  to  Which  Cobporatiok  is  Pabtt 
DsFxiroAUT,  AOAiNST  REMAINING  Stockholdbrs  who  have  a  majority  of 
the  stock  and  constitute  a  majority  of  the  directors,  where  the  bill 
chai^ges  such  directors  with  fraudulently  combining  to  appropriate  the 
fonds  of  the  corporation  for  their  individual  benefit,  destroying  the  bosi- 
ness  and  depreciating  the  stock,  improperly  withdrawing  the  funds  of 
the  coiporation,  concealing  their  amount  and  refusing  to  permit  it  to  be 
charged  on  the  books,  or  to  permit  suits  to  be  brought  for  its  recovery, 
and  threatening  to  sell  the  corporation  property  for  less  than  its  value, 
and  to  waste  and  destroy  it  for  their  individual  benefit,  and  praying  for  a 
disclosure  and  an  account,  the  payment  of  whatever  mi^y  be  due  to  the 
oorpcMration,  and  an  injunction  against  selling  or  wasting  its  property. 

Bill  in  chancery.     The  allegations  of  the  bill,  to  which  mm 
m  demurrer  for  want  of  equity,  appear  in  the  opinion. 

Woodruff  and  Orr,  in  support  of  the  demurrer. 

Hubbard^  contra. 
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By  Court,  Hdman,  J.    The  question  in  this  case  arises  upon 
demurrer  to  the  bill  for  want  of  equity.    The  demurrer  for  want 
of  proper  parties  has  been  disposed  of  by  bringing  in  the  Jeweti 
Manufacturing  Company  as  a  party  defendant,  so  that  now  all 
parties  in  int^:6st  are  before  the  court.    Without  going  much 
into  detail,  it  is  sufficient  to  say  that  the  plaintifTs  are  holders  of 
stock,  and  three  of  them  are  directors  of  the  Jewett  Manu- 
facturing Company,  and  the  defendants  are  the  remaining  stock- 
holders, who  have  a  majority  of  the  stock,  and  also  constitute  a 
majority  of  the  directors,  together  with  the  corporation  itself^ 
which  has  been  brought  in  since  the  commencement  of  the  suit 
The  bill  charges  the  directors  who  are  defendants  with  man- 
aging the  business  without  regard  to  the  wishes  or  interest  of 
the  plaintiff,  by  fraudulenUy  combining  to  appropriate  the 
funds  for  their  individual  benefit,  using  them  in  the  payment 
of  their  priyate  debts,  and  with  depreciating  and  destroying  the 
business  and  the  yalue  of  the  stock;  that,  as  individuals  and  as 
partners  in  another  private  company,  they  are  largely  indebted 
to  the  corporation  for  funds  improperly  withdrawn  by  them, 
the  amount  of  which  they  conceal,  and  refuse  to  permit  to  be 
charged  on  the  corporation  books,  or  to  permit  suits  to  be 
brought  for  its  recovery;  and  they  threaten  to  sell  the  corpora- 
tion property  for  less  than  its  value,  and  to  waste  and  destroy 
it  for  their  individual  benefit.    The  bill  prays  for  a  disclosure 
and  an  account,  and  that  the  defendants  pay  whatever  may  be 
due  to  the  corporation,  and  that  they  be  enjoined  not  to  sell  or 
waste  the  property. 

It  is  obvious  from  this  summary  that  there  is  equity  enough 
in  the  bill,  provided  the  suit  is  regularly  instituted  by  and 
against  the  proper  parties.  But  the  defendants  insist  that  the 
corporation  alone  should  have  commenced  the  suit;  or  that  tho 
remedy  should  be  sought  in  actions  at  law  against  the  corpora- 
tion. It  is  said  the  corporation  is  the  party  that  has  been  de- 
frauded, and  it  should  therefore  be  the  party  to  seek  redress. 
In  a  technical  sense  this  is  so;  and  accordingly  it  has  been  held 
that  a  stockholder  in  a  bank  cannot  maintain  an  action  at  law 
against  the  directors  for  negligence,  by  means  of  which  the 
capital  is  lost  and  the  shares  rendered  worthless:  Smith  v.  JSurd, 
12  Met.  371;  and  it  may  be  admitted  that  such  an  action  could 
be  sustained  in  favor  of  the  corporation:  AiLsiin  v.  Daniels,  4 
Denio,  299.  Still  we  think  the  objection  ought  not  to  prevail 
against  a  bill  in  equity  to  which  not  only  the  directors,  but  the 
corporation  itself  and  all  the  stockholders,  are  made  parties. 
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Courts  of  equity  will  intezf era  to  restrain  partners  from  wast* 
ing  partnership  property,  and  generally  from  frandulent  prao« 
tices  injarions  to  the  partnership;  and  bills  for  an  account  will 
lie  against  joint-stock  companies  without  seeking  a  dissolution 
or  making  all  the  shareholders  parties:  Stoiy  on  Part,  sec.  224; 
Bisset  on  Part.,  pt.  2,  c.  9. 

And  joint-stock  companies,  though  formerly  mere  private 
partnerships,  have  now  become  in  England,  either  under  gen* 
eral  laws  or  by  special  acts,  corporations  substantially.  Yet  th» 
principles  applicable  to  ordinary  partnerships  have  always,  to 
some  extent,  been  applied  to  them;  and  the  tendency  now  is  to 
assimilate  them  more  and  more  to  mere  commercial  partnerships: 
Conro  V.  Port  Henry  Iron  Co.,  12  Barb.  27;  Brywn  v.  Warwick 
etc.  Canal  NavigaJtion  Co.^  23  Eng.  L.  &,  Eq.  91. 

And  what  good  reason  can  be  given  why  the  members  of  a 
partnership  should  be  liable  to  be  restrained  from  misappropri- 
ating the  partnership  funds  that  does  not  apply  to  the  direc- 
tors of  a  trading  corporation  ?  At  law  there  may  be  technical 
difficulties,  but  courts  of  equity  look  at  the  parties  in  interest^ 
and  ought  not,  as  we  think,  to  allow  defendants  to  protect 
themselves  from  liability  on  such  grounds.  In  a  case  very 
analogous  to  this,  Chancellor  Walworth  found  no  difficulty  in 
sustaining  the  bill,  and  he  well  remarked  that,  upon  general 
principles  of  equity,  no  injury  the  stockholders  may  sustain  can 
be  suffered  to  pass  without  a  remedy:  Bobinson  v.  Smith,  ^ 
Paige,  222  [24  Am.  Dec.  212].  He  considered  the  directors 
liable  as  trustees  for  a  misapplication  of  the  funds  and  for  grosa 
negligence  in  the  execution  of  the  trust.  In  this  case  the  cor- 
poration, as  well  as  the  directors,  is  made  a  party;  and  what 
difference  in  principle  is  there  in  restraining  it  from  wasting  its 
funds  and  restraining  a  municipal  corporation  from  a  similar 
act  at  the  suit  of  a  tax-payer?  CUy  of  New  London  v.  Brainard, 
22  Conn.  552.  In  Angell  &  Ames  on  Corp.,  sees.  392,  393,  it  is 
said  that  a  shareholder  may  maintain  a  bill  in  equity  against 
the  directors  and  the  corporation  to  have  refunded  any  of  the 
profits  improperly  appropriated,  and  this  bill  charges  a  misap- 
propriation of  all  the  property,  including  the  profits  which  the 
plaintiffs  believe  to  have  been  made.  But  it  was  said  that  the 
plaintiffs  have  a  remedy  at  law,  by  a  suit  against  the  corpora- 
tion, which  is  not  alleged  to  be  insolvent;  and  Chray  v.  Portland 
Bank^  3  Mass.  364  [3  Am.  Dec.  156],  and  other  cases  are  cited 
in  support  of  the  proposition.  We  have  no  occasion  to  ques- 
tion this  doctrine,  but  it  appears  to  us  that  more  adequate  relief 
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ean  be  obtained  in  equity,  and  that  this  is  the  more  appropriate 
remedy.  At  law  the  saits  must  be  as  nomerous  as  the  stock- 
holders, whereas  in  equity  the  whole  controversy  can  be  settled 
in  one  suit,  and  the  remedy  in  equity  is  more  feasible,  and  not 
attended  with  difficulties  that  would  have  to  be  encountered  at 
law.  To  save  expense,  as  well  as  obtain  more  adequate  and 
speedy  relief,  and  to  prevent  a  multiplicity  of  suits*  we  axe  sat- 
isfied the  bill  ought  to  be  maintained,  and  so  we  advise  the 
superior  court. 

In  this  opinion  the  other  judges,  Siobbs  and  Ellbwobss,  con- 
curred. 

Demurrer  overruled. 

Stockholder's  Bight  to  Sub  Oiviobbs  ov  Cobpobatiov:  See  Htane§  ▼. 
Teazte,  41  Am.  Dec.  364;  HodgtB  ▼.  New  England  Screw  Co.^  53  Id.  624,  and 
notes  to  these  cases,  where  the  question  is  discussed  at  length;  SmUh  ▼.  Hwrd, 
46  Id.  690;  Brown  y.  Vandyke,  65  Id.  250;  SmUh  y.  Poor,  63  Id.  672.  Courts 
of  equity  interfere  by  injunction  to  restrain  and  prevent  the  wasting  or 
misappropriating  of  ooiporate  property  or  funds,  and  it  makes  no  difference 
whether  the  corporation  is  a  joint-stock  manufacturing  or  trading  corpora- 
tion, or  a  municipal  corporation,  or  is  of  the  character  of  a  school  district: 
ScqfiM  V.  Eighth  School  District,  27  Conn.  505;  and  where  a  corporation  is 
about  to  exceed  its  powers  by  applying  its  property  to  objects  beyond  the 
authority  of  its  charter,  a  court  of  equity  will  grant  relief  to  a  minority  of  its 
stockholders,  who  dissent  from  such  use  of  its  funds:  PnUt  v.  PraU,  33  Id. 
455.  It  is  unnecessary  for  the  plaintiffs  to  show  that  they  demanded  of  the 
board  of  directors  to  commence  an  action  against  the  president  of  the  corpo- 
ration for  his  wrongful  acts,  when  it  is  alleged  that  the  directors  are  under  his 
influence  and  control,  and  are  instruments  to  do  his  bidding:  Sogers  v.  La* 
fayetU  AgrieuUtand  Works,  52  Ind.  306.  The  principal  case  is  cited  to  the 
foregoing  points;  but  see  it  distinguished  in  Baker  ▼.  Adm^rqfBadtme,  32  HL 
102. 
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[35  OomaoxiGDT,  188.] 

PB0MI8X  TO  Pat  What  Sbbvicbb  are  Rbasonablt  Worth  will  bi  Imylbd 
on  the  part  of  a  person  who  employs  another  to  labor,  in  the  aboenoe  of 
a  yalid  special  contract  between  the  parties,  where  the  aeryioea  were  not 
intended  to  be  gratuitous. 

Emplotxs  mat  Sub  Immxdiatklt  to  Bboovkb  Valux  ov  SntviaBs  Bsv- 
DXRBD,  without  waiting  for  the  expiration  of  the  time  fixed  by  the  apeoial 
contract,  where  an  end  has  been  put  to  such  contraet  by  the  employer. 

JSxflotxb  mat  Rxoovxr  Rbasokablb  Valub  ov  Sbbvigbs  IUndbbbd,  where 
he  agrees  to  labor  for  a  certain  time  for  a  specified  sum,  to  be  paid  aft 
the  expiration  of  that  time,  and  he  is  dismiswMl  by  the  employer 
of  absenoe  occasioned  by  siokn< 
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AssmiPsiT  for  work  and  labor.  The  plainiiff  agreed  to  work 
for  the  defendant  on  his  farm  for  one  year  from  Angnst  1, 1854^ 
and  the  defendant  agreed  to  pay  him  therefor  one  hundred  and 
sixty  dollars  at  the  end  of  the  term.  The  plaintiff  worked  until 
January,  1855,  when,  on  account  of  sickness,  he  left  the  defend- 
ant's employ  without  giving  any  reason  at  the  time  for  so  doing. 
After  seyeral  days  the  plaintiff  offered  to  return  to  work,  but 
the  defendant  refused  to  allow  him  to  do  so,  and  informed  him 
that  he  was  not  wanted  any  more.  The  plaintiff  then  com- 
menced this  action  on  February  28, 1855.  The  auditor  to  whom 
the  case  was  referred  found  that  the  plaintiff  performed  his  labor 
faithfully,  and  his  services  were  worth  at  the  rate  of  one  hun- 
dred and  sixty  dollars  per  year  for  the  time  he  had  worked. 
The  report  was  accepted,  and  the  questions  arising  thereon  were 
reserved  for  the  advice  of  this  court. 

Websler,  for  the  plaintiff. 

Phelps,  HoUMler,  and  Beman,  for  the  defendant. 

By  Court,  Stobbs,  J.  We  do  not  deem  it  necessary  in  this 
case  to  determine  the  question  which  has  been  made,  whether 
the  agreement  between  these  parties  is  within  the  provisions  of 
the  statute  of  frauds.  If  it  is,  the  law  would  give  it  no  effect 
while  it  remained  executory,  and  no  action  could  afterwards  be 
maintained  on  it,  nor  could  it  be  used  as  a  defense  to  an  action 
brought  for  services  rendered  under  it.  It  would  be  treated  for 
these  purposes  as  though  it  never  existed.  But  where  the  ser- 
vices, as  in  the  present  case,  were  not  intended  to  be  rendered 
gratuitously,  the  law  would,  in  such  absence  of  any  valid  spe- 
cial contract  between  the  parties,  imply  a  promise  on  the  part 
of  a  person  who  employed  another  to  la^r,  to  pay  the  latter 
what  he  reasonably  deserved  to  have  for  his  services,  and  he 
would  be  entitled  to  recover  that  sum.  But  in  determining 
what  that  amount  should  be,  we  are  by  no  means  prepared  to 
adopt  the  prinqiple  which  has  been  claimed  to  follow  from  the 
case  of  Gomes  v.  Lamson,  16  Conn.  246,  that  the  price  actually 
agreed  upon  for  the  services  is  not  to  be  regarded.  It  is  obvious 
that  such  a  rule  would  be  productive  of  great  injustice  to  an 
employer,  where  the  agreement,  invalid  under  the  statute  of 
frauds,  was  that  the  services  should  be  rendered  for  a  particular 
sum,  which  was  less  than  such  services  would  be  worth  if  esti- 
mated independently  of  any  such  agreement,  and  as  if  no  price 
had  been  stipulated:  See  Clark  v.  Tsrry,  25  Id.  395.  If,  how- 
ever, the  agreement  in  this  case  is  not  within  that  statute,  we 
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think  fhaty  on  ihe  facts  found  bj  the  auditor,  the  phiinti£f  is 
entitled  to  recover  the  same  amount.  Considering  it  as  a  valid 
agreement,  if  the  omission  of  the  plaintifT  during  the  time  when 
he  was  disabled  by  sickness  from  laboring  for  the  defendant  waa 
a  violation  of  the  special  contract  between  them,  it  justified  th» 
defendant  in  refusing  to  receive  the  plaintiff  back  into  his  ser- 
vice;  but  if  it  was  not,  it  constituted  no  such  justification,  and 
the  plaintiff  had  the  right  to  treat,  as  he  did,  such  refusal  as  a 
rescission  of  the  contract  by  the  defendant,  and  thereupon  to 
bring  an  action  on  the  promise  which  the  law  would,  on  the 
abandonment  of  that  contract,  imply  on  the  part  of  the  defend- 
ant, to  pay  the  value  of  the  services  which  had  been  rendered. 
And  as  an  end  would  thus  be  put  to  the  special  contract,  and 
the  plaintiffs  right  to  recover  would  rest  only  on  such  implied 
promise,  he  would  not  be  bound  to  wait  until  the  expiration  of 
the  time  fixed  by  that  contract  for  its  performance,  as  he  must 
have  done  if  it  were  not  rescinded,  and  he  had  sought  to  enforce 
it,  but  might  sue  immediately. 

The  question  then  is,  whether  the  omission  of  the  plaintiff  to 
labor  during  his  sickness  was  a  sufficient  reason,  when  he  re- 
covered and  offered  to  continue  to  labor,  for  his  dismission  by 
the  defendant,  and  this  must  depend  on  the  true  nature  of  the 
dufy  or  obligation  imposed  on  the  plaintiff  by  the  agreement 
between  them.  If  such  an  omission  to  labor  constituted  a  will- 
ful breach  of  such  agreement,  or  is  to  be  considered  as  standing^ 
on  the  same  ground  as  a  voluntary  abandonment  of  the  service 
of  the  defendant,  it  justified  him  in  refusing  to  receive  th» 
plaintiff  back  into  his  service.  If  it  came  short  of  this,  we  are 
of  opinion  that  it  furnished  no  such  justification. 

It  is  difficult  to  reconcile  the  reported  cases  on  the  subject  of 
the  liability  of  an  employer  of  a  person  who  is  hired  to  labor 
for  a  specified  time,  on  wages  to  be  paid  at  the  expiration  of 
that  time,  where  such  person  has,  without  his  fault,  failed  to 
labor  for  the  whole  of  such  time,  or  to  extract  from  them  any 
well-defined  rule.  There  is  much  confusion  in  them,  which 
seems  to  have  arisen  from  the  different  views  entertained  by  the 
courts  on  the  question  whether  such  a  contract  of  hiring  is  to 
be  governed  by  the  principle  which  prevails  in  regard  to  a  con- 
tract to  do  a  specific  piece  of  work,  as  to  build  a  house  or  a  ma- 
chine, for  a  particular  sum;  in  which  case  the  contract  is  held 
to  be  entire,  and  the  performance  of  it  a  condition  precedent  to 
any  right  of  action  against  the  employer,  and  the  non-fulfillment 
of  it  is  not  excused  by  inevitaUe  necessity.    We  do  not  propoae 
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to  examine  those  cases  in  detail.  In  the  earliest  of  them  it  was 
established  that  the  same  principle  applied  to  both  of  these 
species  of  contracts,  and  that  therefore  where  the  service  of  a 
person  hired  to  labor  for  a  specified  time  ceased  within  that 
time,  there  could  be  no  apportionment  of  wages  for  the  actual 
time  of  service,  and  consequently  no  recovery  for  the  services 
rendered  during  such  time.  But  this  rigid  and  unreasonable 
rule  has  recently  been  relaxed,  and  it  is  now  generally,  if  not 
universally,  held  that  wages  may,  in  particular  cases,  be  appor* 
tioned;  which,  in  our  judgment,  is  much  more  in  accordance 
with  the  true  character  of  such  a  contract,  the  presumed  inten- 
tion of  the  parties,  and  the  demands  of  justice.  A  contract  of 
this  sort  is  for  the  personal  services  of  the  individual  who  is 
hired,  and  cannot  be  performed  by  the  agency  of  another  person, 
and  in  this  important  respect  is  peculiar,  and  different  from  a 
contract  by  which  one  agrees  to  do  a  particular  piece  of  work,  as, 
for  instance,  to  build  a  house,  which  may  be  performed  through 
another  person.  It  is  unreasonable  to  suppose  that  the  parties  to 
such  an  agreement  as  the  former,  knowing  that  the  person  hired 
is  liable  to  be  interrupted  in  his  labor  by  the  act  of  God  or  inev- 
itable necessity,  intended  or  expected,  although  there  should  be 
no  express  stipulation  on  the  subject,  that  he  should,  in  such  an 
event,  not  only  lose  his  services,  but,  as  the  case  might  be,  be 
bound  even  to  repay  to  his  employer  what  he  has  received  in 
part  payment  for  them.  And  it  is  obvious  that  a  rule  which 
would  subject  him  to  these  consequences  would  be,  not  merely 
harsh,  but  unjust.  Viewing  the  present  as  a  contract  for  the 
personal  services  of  the  plaintiff,  and  which  could  only  be  per- 
formed by  himself,  we  think  that,  from  its  nature,  a  condition 
was  impliedly  attached  to  it,  that  an  inability  to  labor  during 
a  part  of  the  time  stipulated,  produced  by  inevitable  necessity, 
should  so  far  constitute  an  excuse  for  not  laboring  during  that 
period  that  he  should  not  thereby  be  deprived  of  a  right  to  a 
reasonable  compensation  for  the  service  performed  by  him  un- 
der it;  and  that  the  rule  that  where  a  person,  by  his  own  con- 
tract, creates  a  duly  or  charge  upon  himself,  he  is  bound  to 
make  it  good,  if  he  may,  notwithstanding  any  accident,  by 
inevitable  necessity,  which,  properly  understood,  we  do  not  in- 
tend to  impugn,  is  not  applicable  to  such  a  contract:  1  Shep. 
Touch.  180;  Gilbert  on  Covenants,  472;  SheUey'a  Cms,  1  Co. 
98;  WiUiams  v.  Eide,  Pal.  548;  Nash  v.  Ashton,  Skin.  42.  In 
regard  to  a  contract  of  this  kind,  we  are  induced  to  adopt  as 
the  most  suitable  and  just  general  rule,  in  a  case  where  the  ser- 


664  Rtan  v.  Dayton.  [Conn* 

Yant  leayes  the  aeraoe  before  the  end  of  fhe  time  for  which  he 
was  hired,  the  one  laid  down  by  Ohanoellor  Kent,  2  Kent's  Ck>m. 
258,  259,  that,  unless  he  so  leaves  without  reasonable  caose,  or 
is  dismissed  for  such  misconduct  as  justifies  the  dismission,  he 
does  not  forfeit  a  right  to  his  wages  for  the  period  for  which  he 
has  served.  It  should  be  observed,  however,  that  we  do  not  in- 
tend to  say  that  in  such  a  case  he  would  necessarily  be  entitled 
to  a  proportional  part  of  the  sum  agreed  to  be  paid  for  tlie 
whole  time,  and  that  it  should  not  be  reduced  so  as  to  indem- 
nify the  employer  for  the  loss  which  he  has  sustained  by  the 
non-fulfillment  of  the  agreement.  This  case  calls  for  no  decis- 
ion on  that  point.  Applying  Oie  rule  we  have  adopted  to  the 
present  case,  we  cannot  entertain  a  doubt  that  the  absence  of 
the  plaintiff  from  the  defendant's  service,  being  occasioned  by 
sickness,  was  for  a  reasonable  cause,  and  therefore  constituted 
no  sufficient  reason  for  his  dismissal;  and  that  the  plaintiff  is 
consequently  entitled  to  recover  the  value  of  his  services  as 
found  by  the  auditor. 

We  place  our  opinion  on  the  distinction  between  a  contract 
for  personal  services  and  one  in  which  they  might  be  lawfully 
performed  by  the  contractor,  either  personally  or  by  the  agency 
of  another;  and  it  will  be  perceived  that  our  views  are  for  the 
most  part  in  accordance  with  those  of  the  supreme  court  of 
Vermont,  in  Fenton  v.  Clark,  11  Yt.  557,  which  was  a  case  in  all 
substantial  respects  like  the  present. 

Advice  accordingly. 

In  this  opinion  the  other  judges,  Ellswobih  and  HonfAN, 
concurred. 


EifPL0YEB*8  Bbmsdibs  whsn  Wbongfullt  Dischaboed:  See  Decamp  y. 
Hewitt,  43  Am.  Deo.  204,  and  note,  where  the  snbjeot  in  diacosaed  at  length. 

Employee's  Eight  to  Rsasokablb  Value  of  Services  where  Contract 
IS  NOT  Completed:  See,  generally,  Patterson  v.  Oage,  56  Am.  Dea  96,  and 
note  collecting  and  classifying  prior  decisions;  Hutchinaon  v.  Wetmort^  Id. 
337;  Miller  v.  Ooddard,  Id.  638;  Lee  y.  AshbrixA,  65  Id.  110;  Coe  y.  SmUh, 
58  Id.  618;  and  see  particularly  where  the  entire  performance  is  prevented 
by  the  employee's  sickness:  Oreene  y.  Linton^  31  Id.  707;  note  to  Hayward 
V.  Leonard,  19  Id.  276.  The  principal  case  is  cited  in  Jenninga  v.  Lyone,  30 
Wis.  557,  to  the  point  that  where  the  act  to  be  performed  is  one  which  the 
promisor  alone  is  competent  to  do,  the  obligation  ii  disohaiged  if  he  ii 
vented  by  sickness  or  death  from  performing  it. 
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Sheldon  v.  Conneotiout  Mutual   Life  Inbuh- 

ANCE  Company, 

(26  CoxmcnouT,  307.]    . 

Paymknt  or  Premium  or  Insurakcx  vat  be  Accomplished  by  an  agent 
of  the  company  verbally  agreeing  with  the  applicant  that  he  would  pro- 
vide for  the  required  cash  portion  himself,  which  should  be  considered 
and  held  to  be  paid  to  the  company,  and  a  note  for  the  balance  should 
be  given  by  the  applic^ant  to  the  company  at  some  future  time,  and  that 
the  insurance  should  take  effect  when  the  proposals  were  accepted; 
especially  after  the  company  had  led  the  applicant  to  believe  that  the 
premium  was  agreed  to  be  considered  as  paid  by  the  agent  when  the 
proposition  for  insurance  was  accepted  by  it. 

Fasol  Evidence  is  Admissible  to  Show  Mode  or  Patmekt  or  Pbe- 
MIUM  or  Insurance,  although  tho  written  proposals  state  that  the 
insurance  shall  not  be  binding  until  the  premium  is  paid.  The  evidence 
does  not  contradict  or  vary  the  proposals,  for  the  mode  of  payment,  or 
its  legal  equivalent  or  satisfaction,  is  no  part  of  the  writing. 

Payment  of  Pbemium  is  not  Made  Condition  Precedent  to  the  taking 
effect  of  a  contract  of  insurance,  it  seems,  by  a  writing  following  the 
proposals,  but  not  made  a  part  of  the  policy,  either  by  recital  or  reference, 
stating  that  the  applicant  agrees  '*  that  the  assurance  hereby  proposed 
shall  not  be  binding  on  said  company  until  the  amount  of  premium  as 
stated  therein  shall  be  received  by  said  company  or  an  accredited 
agent." 

Authobitt  or  General  Insurance  Agent  to  Dispense  with  Payment 
or  Premium  by  agreeing  that  the  cash  part  of  it,  which  he  was  to 
advance  himself  for  the  applicant,  shonld  be  considered  as  paid,  and  a 
note  for  the  balance  should  be  given  by  the  applicant  to  the  company  at 
some  future  time,  is  a  question  of  fact  which  is  properly  submitted  to 
the  jury. 

Cohtract  or  Insurance  is  Ck>MPLBTB  without  Delivery  or  Policy, 
where  an  application  has  been  made  which  has  been  approved  and 
accepted  by  the  company  or  its  proper  agents  for  that  purpose,  and  a 
policy  has  tliereupon  been  made  and  ezecute<l,  and  notice  of  such  execu- 
tion given  to  the  applicant. 

Admission  or  Evidence  Lays  No  Foundation  roR  New  Trial  when  it 
does  not  affect  the  verdict. 

Action  by  the  administrator  of  Nathaniel  Curtiss  upon  a  pol- 
icy of  life  insurance  claimed  to  have  been  made  by  the  defend- 
ants. Norton,  the  general  agent  of  the  defendants  in  Suffield, 
had  solicited  Curtiss  to  obtain  an  insurance  od  his  life,  but  the 
latter  declined,  owing  to  his  inability  to  pay  the  premium.  Nor- 
ton then  agreed  that  if  Curtiss  would  make  an  applieatioD  fcjr 
insurance  he  would  himself  provide  for  the  one  half  cash  ]>ur- 
tion  of  the  premium  which  was  required  by  the  company  t<>  be 
paid,  and  that  it  should  be  considered  and  held  to  be  paiil  to 
the  company,  and  that  for  the  other  one  half  of  the  premium 
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CartisB  should  at  some  conrenient  time  thereafter  make  his  note 
payable  to  the  company,  and  also  repay  Norton;  and  it  was 
further  agreed  that  if  the  application  should  be  accepted  by  the 
company  in  Hartford  the  insurance  should  take  effect  immedi- 
ately upon  such  acceptance.  The  policy  was  made  and  executed 
by  the  defendants  at  Hartford  on  Septenrber  14,  1849,  and  was 
forwarded  a  few  days  later  to  Norton  at  Suffield,  who  counter- 
signed it,  but  retained  it  in  his  hands  until  October  27th,  when 
he  returned  it  to  Hartford,  where  the  signature  of  the  president 
was  erased.  Curtiss  had  died  on  October  21st  without  having 
made  any  payments,  but  before  this  suit  was  brought  his  ad- 
ministrator offered  to  pay  the  whole  amount  of  the  premium, 
which  the  company  refused  to  receive.  Curtiss  had  signed  a 
declaration  following  the  application,  which  contained  die  fol- 
lowing stipulation:  ''And  I  do  further  agree  that  the  assurance 
hereby  proposed  shall  not  be  binding  on  said  company  until  the 
amount  of  premium  as  stated  therein  shall  be  received  by  said 
company  or  an  accredited  agent."  The  other  material  facts  ap- 
pear in  the  opinion.  The  plainiiff  had  a  verdict,  and  the  de- 
fendants moved  for  a  new  trial. 

ffungerford,  W.  D.  Shipman,  and  FhUleo,  for  the  motion. 
T,  C,  Perkins  and  Pardee,  against  the  motion. 

By  Court,  Ellsworth,  J.  It  being  agreed  that  the  contract 
for  insurance  would  not  be  binding  until  the  premium  of  in- 
surance was  received  or  provided  for,  and  there  being  no  policy 
delivered  to  prove  that  this  was  done,  it  became  necessary,  on 
the  trial  below,  for  the  plaintiff  to  show  that  the  contract  was 
perfected,  and  that  the  precedent  condition  had  been  complied 
with,  so  that  his  intestate  was  entitled  to  demand  and  have  the 
policy  as  agreed.  This  the  plaintiff  undertook  to  show;  and 
offered  evidence  to  prove  that  Norton,  the  agent  of  the  defend- 
ants (who  did  this  business,  and  the  general  business  of  insur- 
ing for  the  defendants  in  Suffield,  where  the  parties  lived), 
solicited  Curtiss,  the  intestate,  to  become  insured  in  their  office; 
that  Curtiss  declined  being  then  insured  and  wished  delay,  be« 
cause  he  had  not  money  on  hand  to  pay  the  premium,  as  the  terms 
of  the  policy  required;  that  finally  Norton  agreed  that  he  would 
provide  for  the  premium  himself,  and  it  should  be  considered  and 
held  to  be  paid  to  the  company,  and  the  note  for  the  balance 
to  he  given  afterwards,  and  that  the  contract  should  be  held  to 
be  good  when  the  proposals  were  accepted  in  Hartford,  and 
the  policy  should  be  made  out  at  a  future  time,  bearing  date 
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from  that  day.  It  would  seem  as  if  this  arrangement^  if  made 
out  by  the  proof  to  the  satisfaction  of  the  jury,  was  material  to 
the  plaintiff's  case,  and  would  establish  the  validity  of  his  claim 
to  a  proper  policy  of  insurance.  This  arrangement  is  one  of 
-daily  occurrence  where  parties  agree  for  an  immediate  insur- 
ance, but  time  is  given  for  the  payment  of  the  premium,  and  the 
oxecution  and  delivery  of  the  policy  of  insurance — ^the  thing  to 
be  done  is  agreed  to  be  considered  as  done,  so  that  the  obliga-  • 
iion  to  pay  tiie  premium  is  the  payment,  and  the  obligation  to 
make  out  a  policy  is  virtually  the  policy  itself. 

Now,  the  precise  objection  of  the  defendants  is  this:  the  pro- 
vision **  premium  paid"  being  in  the  written  proposals,  it  is  said 
that  parol  evidence  cannot  be  received  to  show  that  the  insurance 
was  to  take  effect  before  the  premium  was  received,  as  this  would 
be  to  vary  the  terms  expressed  in  the  writing.  But  this  is  not 
«o.  The  principle  of  law  is  well  enough  stated,  but  clearly  it 
has  no  application  to  this  case.  The  evidence  does  not  contra-  \ 
^ict  or  vaiy  the  writing,  but  is  in  harmony  with  it;  for  the 
mode  of  payment,  or  its  legal  equivalent  or  satisfaction,  is  no 
part  of  the  writing  as  claimed;  which  is  the  real  question  in  dis- 
pute. Nor  is  the  parol  agreement  in  the  nature  of  a  previous 
^conversation  merged  in  a  written  contract  afterward  made,  and 
therefore  to  be  held  to  be  the  exclusive  evidence  of  what  the 
parties  have  finally  settled  upon.  The  mode  of  payment  strictly 
need  not  be  any  part  of  the  contract  of  insurance;  it  may  be  col- 
lateral to  it,  and  provable  as  made  before,  or  after,  or  at  the 
time  of  the  writing,  unless  the  writing  declares  what  the  mode 
«hould  be,  which  this  does  not. 

We  might  go  further,  and  deny  that  the  words  in  the  propo- 
sals, ''and  I  do  further  agree  that  the  assurance  hereby  pro- 
posed shall  not  be  binding  on  said  company  until  the  amount 
of  premium  as  stated  therein  shall  be  received  by  said  com- 
pany or  an  accredited  agent,"  make  the  payment  of  the  pre- 
mium a  condition'  precedent,  as  was  claimed  in  the  argument, 
because  those  words  are  no  part  of  the  policy  either  by  recital 
or  reference.  They  are  part  of  a  writing  following  the  pro- 
posals, which  says  "  that  the  preceding  proposal,  answer,  and 
statement  marked  A  is  correct,  and  shall  be  the  basis  of  the  con- 
tract between  the  parties."  The  paper  referred  to  states  cer- 
tain facts,  such  as  the  age  of  the  applicant,  his  place  of  residence, 
his  occupation,  his  health,  etc.,  which  statements  must  be  true, 
or  the  policy  never  takes  effect;  but  the  clause  under  consider- 
ation is  not  a  proposal,  answer,  or  statement;  it  is  a  collateral 
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agreementy  fixing  the  time  when  the  risk  shall  oommenoe  by  fix* 
ing  the  time  of  payment  of  the  premium. 

Besides,  it  is  eyeiy  day's  experience,  and  our  reports  are  full 
of  such  cases,  for  persons  to  be  held  to  have  waived  provisions 
and  conditions  inserted  in  contracts  for  their  own  special  ben- 
efit, and  therefore  to  be  estopped  from  insisting  upon  that  which 
is  inconsistent  with  what  they  have  said  and  done  to  affect 
others.  The  defendants  were  called  upon  to  speak  at  the  proper 
time,  and  cannot  now,  after  their  silence  or  their  co-oi>eration,. 
be  permitted  to  disappoint  others,  who  had  a  right  to  give  them 
their  confidence  at  the  time.  Curtiss  supposed  the  premium  was 
agreed  to  be  considered  as  paid  by  the  agent,  when  the  proposi- 
tion for  insurance  was  accepted  at  Hartford.  The  juiy  have^ 
found  that  both  he  and  Norton  so  understood  it.  And  although 
the  business  was  not  done  with  proper  care  and  attention,  yet  it 
was  in  fact  done,  and  done  at  the  request  of  the  agent,  who  pro- 
posed to  Curtiss  to  have  the  contract  closed  at  the  time  and  in 
the  manner  it  was  closed,  and  we  cannot  permit  the  defendants 
to  deuy  or  repudiate  the  act  of  their  agent,  if  indeed  he  was  their 
agent  in  the  transaction;  which  brings  us  to  the  next  point  in 
the  argument. 

The  defendants  admitted  that  Norton  was  and  had  been  their 
general  agent  for  getting  insurances  in  Suffield  for  many  years 
before;  aud  further,  his  manner  of  doing  their  business,  th& 
jury  find,  was  well  known  to  them,  and  not  disapproved  of  by 
them;  but  the  defendants  deny  his  authority  in  this  instance  to 
dispense  with  the  payment  of  the  premium  on  the  making  of 
the  contract.  This  is  a  question  of  fact,  and  the  existence  and 
extent  of  this  authority  is  just  the  question  which  the  plaintiff 
claimed  should  go  to  the  jury,  and  so  the  court  viewed  it  in 
their  charge  to  the  jury;  and  in  the  course  taken  by  the  court 
we  cannot  see  any  error  or  ground  of  complaint.  The  plaintiff 
insisted  that,  it  being  admitted  that  Norton  was  the  general 
agent  of  the  defendants,  as  already  stated,  the  jury  should  infer 
from  that  fact,  and  much  other  evidence  which  was  before  them, 
that  he  was  fully  authorized  to  do  as  he  had  done.  They  alluded 
particularly  to  the  printed  circular  and  commission  sent  by  the 
defendants  to  their  agents  throughout  the  country,  and  to 
pamphlets  and  books  accompanying  them,  and  the  knowledge 
which  the  defendants  had  of  the  manner  in  which  Norton  and 
their  agents  generally  did  their  business  abroad,  and  the  fact 
that  the  defendants  had  never  expressed  any  dissent  to  this  con* 
tinned  course  of  things. 
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We  cannot  saj  ihat  the  jury  did  ^nrong  in  coming  to  their 
conclusions.  Little  evidence  of  Norton's  anthoriiy  would  be 
necessary,  after  the  admission  that  he  was,  and  long  had  been, 
the  agent  of  the  company  to  transact  their  business  in  Suffield, 
and  certainly  not  as  to  his  authority  to  agree  that  he  would  ad- 
vance the  premium  himself,  and  charge  it  in  a  private  account 
to  the  applicant,  and  to  do  whatever  else  was  incidentally  neces- 
sary and  customary  in  business  of  that  nature.  The  powers  of 
insurance  agents,  locally  established,  are  in  the  main  pretty 
uniform  and  general  in  this  country.  These  agents  are  furnished 
with  blank  policies,  which  need  only  to  be  filled  out,  and  coun- 
tersigned and  delivered,  to  perfect  the  contract  of  insurance^ 
though  in  some  cases  there  are  restrictions  and  conditions,  which 
persons  who  ask  for  insurance  must  take  care  to  observe  and 
follow,  or  they  will  not  obtain  a  valid  insurance.  The  extent  of 
these  powers  has  too  often  been  discussed  and  too  often  decided 
to  need  our  comments,  and  may  be  found  in  all  the  elementary 
books  and  in  numerous  reported  cases.  We  refer  to  one  case 
only,  which  was  not  cited  on  the  alignment,  though  the  principle 
is  familiar  to  every  respectable  lawyer:  New  York  Central  Lis. 
Co.  V.  Nat.  Fro.  Ins,  Co.,  20  Barb.  469.  One  of  the  conditiona 
of  the  policy  there  was  that  no  insurance  should  be  binding 
until  the  actual  payment  of  the  premium.  The  money  was  in 
the  bank  where  the  agent  was  in  the  habit  of  making  his  deposits, 
deposited  to  the  credit  of  the  insured.  The  cashier  told  the 
agent  of  the  insurers,  at  the  time  the  arrangement  for  the  insur- 
ance was  made,  that  he  could  have  the  money.  The  agent 
directed  him  to  let  it  lie,  saying  that  when  he  wanted  the  money 
he  would  draw  for  it.  It  was  not  in  fact  drawn  by  him  until 
after  the  fire.  Held,  that  the  agent  had  waived  a  strict  compli- 
ance with  the  condition,  and  that  he  had  authority  to  do  so.  A 
like  principle  was  settled  by  this  court  in  Peck  v.  New  London 
Co.  Mutual  Ins.  Co.,  22  Conn.  575,  where  we  held  that  a  local 
agent  could  waive  a  condition  contained  in  the  policy  of  in- 
surance. 

But,  it  is  said,  even  if  Norton  could  agree  that  the  cash  part 
of  the  premium  should  be  considered  as  paid,  by  being  charged 
in  the  agent's  private  account,  this  cannot  apply  to  the  note  to 
be  given  for  the  balance  of  the  premium.  We  think  the  judge 
left  this  point  in  a  correct  manner  to  the  jury  in  his  charge. 
He  instructed  them  that  the  question  depended  on  the  same 
principles  of  law  and  fact  as  ite  question  respecting  the  pay- 
ment of  the  cash  part  of  the  premium.     This  is  correct. 
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It  is  fnriher  claimed  that  the  court  ooialed  flie  Jiuy  bj  i^ 
them  that,  "  when  an  application  has  been  made,  and  that  appli- 
cation has  been  approved  and  accepted  by  the  company,  or  its 
proper  agents  for  that  purpose,  and  a  policy  has  been  thereupon 
made,  executed,  and  completed,  and  notice  of  such  execution 
given  to  the  assured,  the  contract  of  such  insurance  is  complete, 
and  the  applicant  is  entitled  to  the  policy/'  It  is  said  that  the 
jury  would  naturally  understand  from  this  that  the  payment  of 
the  premium,  or  any  arrangement  for  its  payment,  is  unimpor- 
tant if  only  a  policy  is  made  out  and  ready  to  be  delivered  on 
payment.  This  objection  will  vanish  when  it  is  remembered  that 
the  remarks  were  made  with  reference  to  the  objection  that 
there  would  be  no  contract  of  insurance  unless  a  policy  was 
executed  and  delivered,  in  which  sense  the  remarks  were  right 
and  proper,  for  the  contract  of  insurance  may  be  perfected,  and 
become  mutually  obligatory,  without  a  policy  executed  in  form 
and  delivered,  and  we  cannot  think  that  the  jury  could  have 
understood  that  the  payment  of  the  premium  was  not  necessaty 
before  the  poliqjr  or  the  contract  of  insurance  could  take  effect 
if  it  was  not  waived  or  considered  as  paid. 

The  plaintiff,  in  his  cross-examination  of  Norton,  inquired 
about  his  practice  with  Ourtiss,  as  to  crediting  him  in  account 
with  premiums  in  other  insurances.  The  answer  being  in  the 
negative,  the  reception  of  the  evidence,  if  incorrect,  lays  no 
foundation  for  a  new  trial;  for  the  question  and  answer  did  not 
affect  the  verdict. 

The  motion  for  a  new  trial  for  a  verdict  against  evidence, 
which  is  an  address  to  the  sound  discretion  of  the  court,  we  do 
not  grant.  We  add  only  a  word  to  what  we  have  already  said. 
There  were  two  main  facts  in  dispute,  which  the  jury  found  for 
the  plaintiff:  1.  The  arrangement  between  Curtiss  and  Norton, 
that  the  premium  should  be  considered  as  provided  for;  and 
2.  The  authority  of  Norton  to  do  this  act.  These  questions 
being  settled  in  favor  of  the  plaintiff,  he  was  entitled  to  recover, 
and  we  see  nothing  in  the  evidence  which  makes  us  believe  that 
the  verdict  is  against  evidence. 

We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges,  Sxobbs  and  Hzhmak,  con* 
curred. 

New  trial  not  to  be  granted. 

Conditions  ix  Pouot  for  Insubbbs'  Benefit  mat  be  Waived  bt  Thmmx 
BwUon  V.  American  Mutual  L{fe  Iw.  Co,,  25  Conn.  551;  Couch  v.  City  Firt 
Ins,  Co,,  37  Id.  249;  Illinoia  Fire  Ins,  Co,  v.  Stanton,  57  111.  363.    So  whert 
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an  agent  U  intrusted  with  «  policy  for  the  porpoae  of  deliyering  it,  and  de- 
livers it  in  violation  of  a  provision  of  the  policy  as  to  prepayment,  the  assured 
has  a  right  to  assnme  that  prepayment  has  been  waived:  CritcheU  v.  Ameri' 
can  Inn.  Co,,  53  Iowa,  407-  The  principal  case  is  cited  to  the  foregoing 
points. 

Individual  C&edit  or  Insubbd  mat  be  Aoobftsd  as  Patmbnt  cr  Pbk* 
uruM  BY  Agent  of  Covpant:  WJiile  v.  ConneetiaU  Fire  Ins.  Co.,  120  Mass. 
d33,  citing  the  principal  case. 

CONTBACT  OF  INSURANCE  IS  PSBFEOTED  WHEN  POLICT  IS  EXECUTED,  WITH* 

OUT  Manual  Delivebt:  Insurance  Co.  v.  CoU,  20  WalL  570,  referring  to  the 
principal  case. 


CoNNBonouT  M.  L.  Ins,  Co.  v.  New  York  &  New 

Haven  R.  R  Co. 

[25  Oommcnornr,  265.] 

I'lviL  Liability  does  not  Exist  at  Common  Law  for  Destruction  of  Hu- 
man Life,  whatever  the  nature  of  the  consequences  may  be,  or  however 
dearly  such  a  wrong  may  involve  pecuniary  damage. 

Legal  Injury  cannot  be  Sucessfullt  Claimed  from  Another  because 
the  latter  has  injured  a  third  person  in  such  a  manner  that  the  plaintiff's 
contract  liabilities  are  thereby  affected. 

''NSUitANCE  Company  cannot  Recover  Damages  in  their  Own  Right  from 
Railroad  Company  through  whose  negligence  in  killing  the  insured, 
who  was  a  passenger,  the  insurers  were  obliged  to  pay,  where  tliere  is  no 
privity  of  contract  between  the  insurers  and  the  railroad  company,  and 
no  direct  obligation  of  the  latter  to  the  former  growing  out  of  the  con* 
tract  or  relation  between  the  insured  and  the  railroad  company. 

AonoN  on  the  case.     The  opinion  states  the  facts. 
Eungerford  and  W.  D.  Shipman,  for  the  plaintiffs. 
Baldwin,  for  the  defendants. 

By  Court,  Stobbs,  J.  The  defendants,  a  railroad  company, 
are  charged  \v'ith  having  negligently  occasioned  the  death  of  one 
Dr.  Beach,  by  which  event  the  plaintiffs,  a  life  insurance  com- 
pany, have  been  compeUed  to  pay  to  his  representatives  the 
amount  of  an  insurance  affected  upon  his  life;  of  vehich  amount 
a  recovery  is  sought  in  this  action.  A  plea  in  bar  sets  forth  a 
payment  to  the  administratrix  of  the  deceased  of  the  damages 
for  which  the  defendants'  negligence  had  rendered  them  legally 
liable,  and  also  a  discharge  by  her.  This  plea  and  the  demur- 
rer thereto  require  no  examination,  as  they  are  immaterial,  in  the 
view  which  we  take  of  the  declaration. 

It  is  clear  from  the  declaration  that  a  pecuniary  injuiy  has 
been  sustained  by  the  plaintiffs,  in  consequence  of  the  unlawful 
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conduct  of  the  defendants.  If  the  injury  thus  set  forth  be  ac> 
tionable,  or  an  injury  in  a  legal  sense,  there  must  be  a  recovery. 
But  we  are  of  the  opinion  that  the  wrong  complained  of  is  not  the 
proper  subject  of  a  suit  at  law,  both  for  reasons  appertaining  to 
the  peculiar  nature  of  the  injury,  and  to  the  manner  in  which  its 
consequences  are  brought  home  to  the  party  claiming  redress. 

The  act  complained  of  is  the  producing  of  death.  We  are  at 
once  met  with  the  inquiry  whether,  under  the  common*law  sys- 
tem, a  party  is  liable,  civUiier,  for  the  destruction  of  human  life» 
whatever  the  nature  of  the  consequences  may  be,  or  however 
clearly  such  a  wrong  may  involve  pecuniary  damage.  The  whole 
history  of  the  common  law  of  England  discloses  no  recognition 
of  such  a  liability,  although  instances  of  peouniaiy  loss  result- 
ing from  death,  designedly  or  negligently  produced  by  human 
agency,  must  have  been  almost  without  number.  In  one  or  two 
cases  the  suggestion  of  such  a  liability  has  been  summarily  con- 
tradicted by  courts,  with  such  a  meagemess  or  total  absence  of 
argument  as' almost  to  give  the  contradiction  the  semblance  of 
obiter  dictum.  Lord  Ellenborough,  in  Baker  v.  BoUon,  1  Camp. 
493,  said  briefly,  when  a  husband  sought  to  recover  damages 
against  a  wrong-doer  who  had  caused  his  wife's  death,  for  the 
loss  of  her  society  and  of  the  benefit  of  her  services,  that  in  a 
civil  court  the  death  of  a  human  being  cannot  be  complained  of 
as  an  injury. 

It  is  manifestly  not  one  reason,  but  many,  which  lie  at  the 
basis  of  the  common-law  rule.  Considerations  of  the  most  varied 
and  grave  character  would  present  themselves  to  the  minds  of 
any  court,  even  although  the  matter  should  be  submitted  to 
them  as  an  original  question,  to  dissuade  them  from  entertain- 
ing any  action  sounding  in  damages,  and  seeking  a  recovery 
on  account  of  the  destruction  of  life.  Should  damages  be  de- 
manded in  right  of  the  deceased  for  the  injury  to  him,  in  the 
name  of  his  representative,  a  right  would  clearly  be  claimed  by 
the  mere  representative,  which,  from  the  nature  of  things,  could 
never  have  inhered  in  the  principal  for  one  instant  of  timt*. 
No  contract  even  could  be  made  recognizing  such  a  right,  and 
providing  for  a  compensation  for  the  loss  of  one's  life.  The 
contract  of  insurance  upon  lives  was  tolerated,  not  on  the  ground 
that  death  was  a  proper  subject  of  pecuniary  remuneration,  but 
as  a  mere  wager,  which  might,  if  lawful,  as  all  wagers  once 
were,  depend  as  well  upon  the  duration  of  life  as  upon  any 
other  contingency.  Or  if  a  suit  should  be  brought  to  recover 
for  the  mental  suffering,  loss  of  society,  comfort,  support,  and 
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projection  resulting  from  the  death  of  another  persony  we 
should  see  at  once,  so  intertwined  is  the  web  of  htunan  affeo* 
tion,  interest,  and  relationship,  that  the  author  of  his  death, 
however  slight  or  accidental  his  default,  would  be  responsible 
in  numberless  actions  brought  on  behalf  of  wives,  children, 
friends,  brothers,  sisters,  and  dependents  of  all  degrees,  to  say 
nothing  for  the  present  of  creditors,  and  for  an  injury  of  such 
incalculable  extent  writers  on  jurisprudence,  perhaps  without 
strict  accuracy,  have  assigned  the  awful  magnitude  of  the  wrong 
as  the  reason  why  neither  court  nor  jury  have  ever  been  trusted 
by  the  law  with  the  function  of  estimating  it.  The  experiment 
of  seeking  legal  redress  for  the  consequences  of  death  from  the 
wrong-doer  has  sometimes  been  tried,  always  in  cases  where 
the  pecuniary  consequences  of  the  injury  were  so  clearly  trace- 
able  as  to  make  a  right  to  compensation  very  like  a  logical 
necessity;  as,  for  instance,  where  a  husband  has  lost  his  wife, 
to  all  whose  manual  services  he  was  entitled:  Baker  v.  BoUon, 
supra;  and  where  a  father  had  been  deprived  of  his  child,  all 
whose  labor  with  all  its  avails  belonged  exclusively  to  hia 
parent:  Carey  y.  Berkshire  B.  B.  Co,,  1  Gush.  475  [48  Am.  Dec. 
61GJ.  But  such  actions,  if  countenanced,  would  furnish  no 
sound  apology  for  a  limitation  of  the  principle  which  they  in- 
volved, and  when  tested  by  argument,  have  invariably  been  dis- 
couraged. The  case  of  Ford  v.  Monroe,  20  Wend.  210,  is  not 
only  an  anomaly  on  the  score  of  principle,  but  anomalous  by 
reason  of  the  fact  that  a  question  so  momentous  as  the  right  to 
treat  death  as  an  actionable  injuiy  was  overlooked  both  by 
counsel  and  the  court  in  every  stage  of  the  case. 

Modem  legislation,  for  reasons  connected  with  the  public 
good,  has  in  special  cases,  and  for  the  benefit  of  particuliu:  per- 
sons, and  to  a  limited  amount,  created  a  liability  for  injuries  re- 
sulting in  death,  when  caused  by  misconduct  of  a  certain  speci- 
fied character.  But  so  far  is  this  from  being  a  recognition  of 
any  common-law  right  or  principle,  that  the  extremely  artificial 
quality  of  such  enactments  furnishes  the  highest  proof  that  they 
substantially  create  a  public  offense,  with  the  sanctions  of  a 
suitable  penalty,  which  is  to  be  appropriated,  as  is  just,  for  the 
benefit  of  those  who  in  ordinary  cases  would  be  the  greatest 
pecuniary  sufferers  by  the  death  of  the  deceased. 

We  have  no  inclination  to  abrogate  the  conmxon-law  doctrine 
that  the  death  of  a  human  being,  whatever  may  be  its  conse- 
quences in  a  pecuniary  or  in  any  other  aspect,  is  not  an  action- 
able injury. 
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The  t)ther  branch  of  our  inquiry,  relating  to  the  manner  in 
which  the  injury  complained  of  was  brought  home  to  the  party 
claiming  to  have  suffered  by  it,  concerns  principles  of  great 
practical  interest,  and  noyel  in  their  present  application.     The 
plaintiffs  sustain  no  relation  to  the  authors  of  the  wrong*,  other 
than  that  of  mere  contractors  with  the  party  injured,  and  their 
contract  liability  is  the  medium  through  which  the  injury  is 
brought  home  to  them.     They  justly  say  that  their  loss  is  in 
fact  distinctly  traceable,  and  solely  due,  to  the  misconduct  of 
the  defendants;  that  the  death  of  Dr.  Beach,  caused  by  the 
defendants,  in  a  legal  sense  determined  the  only  contingency 
out  of  which  their  liability  grew,  and  brought  upon  them  the 
consequences  of  that  liability,  which,  through  the  defendants' 
unlawful  acts,  had  now  become  fixed.     Still  the  question  re- 
mains, notwithstanding  this  precise  exhibition  of  cause  and  effect, 
whether  these  consequences,  of  which  the  deceased  was  prima- 
rily the  subject,  and  which  affected  the  plaintiffs  only  because 
they  had  put  themselves  into  the  position  of  contractors  ^th 
him,  were,  in  a  legal  view,  brought  home  to  the  plaintiffs,  di- 
rectly or  indirectly.     The  completeness  of  the  proof  of  connec- 
tion between  the  acts  of  the  defendants  and  the  loss  of  the 
plaintiffs  does  not  vary,  although  it  may  tend  to  confuse,  the 
aspects  of  the  case.     The  single  question  is  whether  a  plaintiff 
can  successfully  claim  a  legal  injury  to  himself  from  another, 
because  the  latter  has  injured  a  third  person  in  such  a  manner 
that  the  plaintiffs'  contract  liabilities  are  thereby  affected. 

An  individual  slanders  a  merchant  and  ruins  his  business:  is 
the  wrong-doer  liable  to  all  the  persons  who,  in  consequence  of 
their  relations  by  contract  to  the  bankrupt,  can  be  clearly  shown 
to  have  been  damnified  by  the  bankruptcy  ?  Can  a  fire  insumnce 
company  who  have  been  subjected  to  loss  by  the  burning  of  a 
building  resort  to  the  responsible  author  of  the  injury,  who  had 
no  design  of  affecting  their  interest,  in  their  own  name  and 
right  ?  Such  are  the  complications  of  human  affairs,  so  endless 
and  far-reaching  the  mutual  promises  of  man  to  man  in  bnsi* 
ness  and  in  matters  of  money  and  property,  that  rarely  isadeatli 
produced  by  human  agency  which  does  not  affect  the  pecuniary 
interest  of  those  to  whom  the  deceased  was  bound  by  contract 
To  open  the  door  of  legal  redress  to  wrongs  received  through 
the  mere  voluntary  and  factitious  relation  of  a  contractor  with 
the  immediate  subject  of  the  injury  would  be  to  encourage  col< 
lusion  and  extravagant  contracts  between  men,  by  which  the 
death  of  either,  through  the  involuntary  default  of  others,  might 
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be  made  a  sonrce  of  splendid  profits  to  the  other,  and  would 
also  invite  a  system  of  litigation  more  portentous  than  our  juris- 
prudence has  yet  known.  So  self-evident  is  the  principle  that 
an  injury  thus  suffered  is  indirectly  brought  home  to  the  party 
seeking  compensation  for  it,  that  courts  have  rarely  been  called 
upon  to  promulgate  such  a  doctrine.  The  case,  however,  of 
Anthony  v.  Slaid,  11  Met.  290,  referred  to  at  the  bar,  is  in  point. 
A  contractor  for  the  support  of  paupers  had  been  subjected  to 
extra  expense  by  means  of  a  beating  which  one  of  those  paupers 
had  received,  and  he  sought  from  the  assailant  a  recovery  of  the 
expenditure.  But  the  court  held  that  the  damage  was  remote 
and  indirect,  having  been  sustained,  not  by  means  of  any  natural 
or  legal  relation  between  the  plaintiff  and  the  party  injured,  but 
by  means  of  the  special  contract  by  which  he  had  undertaken  to 
support  the  town  paupers. 

The  case,  however,  would  present  a  different  aspect  if,  by 
virtue  of  the  contract  between  the  railroad  company  and  the 
deceased,  a  direct  relation  was  established  between  the  former 
and  the  insurers.  If  the  contract  for  the  transportation  of  Dr. 
Beach  safely,  either  in  its  terms,  or  through  its  necessary  legal 
incidents,  or  by  fair  inference  as  to  the  intent  of  the  parties, 
devolved  upon  the  railroad  company  a  duty  towards  the  present 
plaintiffs,  the  latter  might  sue  for  a  violation  of  that  duiy.  An 
obligation  thus  imposed  will  not  always  require  a  suit  for  its 
breach  to  be  brought  by  a  party  to  the  contract;  an  indepen- 
dent right  of  action  resides  in  the  party  to  whom  the  duty  was  to 
be  performed.  In  this  respect  there  is  no  difference  between 
an  obligation  imposed  by  law  and  by  contract.  Where  the  duty 
of  keeping  a  highway  is  lodged  in  a  certain  quarter  by  statute, 
the  way  is  to  be  kept  in  repair  for  the  public,  for  everybody, 
and  when  any  person  is  injured  by  its  defects,  the  breach  of 
duty  is  to  him,  and  he  has  an  action  for  the  violation  of  his 
right.  If  a  stage-coach  proprietor  agrees  witli  a  master  to  carry 
his  servant,  and  injures  the  latter  on  the  road,  he  is  liable 
directly  to  the  servant;  for  although  undertaken  at  the  request 
of  and  by  agreement  with  another,  the  duty  was  directly  to 
the  party  injured:  Longmeid  et  ux.  v.  HoUiday^  6  Eng.  L.  & 
£q.  563.  But  it  is  evident  that  the  present  case  cannot  be 
brought  within  the  principle  of  such  decisions.  It  would  be 
unfair  to  argue  that  when  two  parties  make  a  contract  luey 
design  to  provide  for  an  obligation  to  any  other  persons  than 
themselves  and  those  named  expressly  therein,  or  to  such  as  t^^ 
naturally  within  the  direct  scope  of  the  duties  and  obligations 
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f)reacribed  by  the  agreement.  On  this  point  it  is  enough  to  say 
that  when  an  agreement  is  entered  into  neither  party  contem* 
plates  the  requirement  from  the  other  of  a  duty  towards  all  the 
persons  to  whom  he  may  have  a  relation  by  numberless  private 
contracts,  and  who  may  therefore  be  affected  by  the  breach  of 
the  other's  undertakings.  We  cannot  find  that  any  public  law 
charged  the  present  defendants  with  any  duty  to  the  plaintiffs 
regarding  Dr.  Beach's  life;  nor  can  we  see  that  Dr.  Beach 
exacted,  either  expressly  or  by  reasonable  intendment,  any  obli- 
gation from  the  defendants  towards  the  insurers  of  his  life  when 
ho  contracted  for  his  transportation  to  New  York.  Had  the 
life  of  Dr.  Beach  been  taken  with  intent  to  injure  the  plaintiffs 
through  their  contract  liability,  a  different  question  would  arise, 
inasmuch  as  every  man  owes  a  duty  to  eveiy  other  not  intention* 
ally  to  injure  him. 

We  decide  that,  in  the  absence  of  any  privily  of  contract  be- 
tween the  plaintiffs  and  defendants,  and  of  any  direct  obliga- 
tion of  the  latter  to  the  former  growing  out  of  the  contract  or 
relation  between  the  insured  and  the  defendants,  the  loss  of  the 
plaintiffs,  although  due  to  the  acts  of  the  railroad  company, 
being  brought  home  to  the  insurers  only  through  their  artificial 
relation  of  contractors  with  the  party  who  was  the  immediate 
subject  of  the  wroDg  done  by  the  railroad  company,  was  a  re- 
mote and  indirect  consequence  of  the  misconduct  of  the  defend- 
ants, and  not  actionable. 

Since  the  determination  of  this  case,  we  have  observed  a 
decision  recently  made  in  Maine,  Rockingham  M.  F.  Ins.  Co,  v. 
Bosher,  39  Me.  253  [63  Am.  Dec.  618],  fully  confirming  the  legal 
theory  which  we  have  advanced.  The  suit  was  brought  against 
a  party  who  had  willfully  fired  a  store  by  the  insurance  company, 
who  had  paid  the  consequent  loss,  and  in  their  own  name.  The 
court  dismissed  the  action  on  demurrer,  taking  the  same  view 
of  the  common-law  doctrine  which  we  have  expressed  relative 
to  the  indirect  and  remote  manner  in  which  the  interests  of 
the  insurer  were  prejudiced  by  the  misconduct  of  the  wrong-doer. 

The  cases  in  which  insurers  have  been  permitted  to  recover 
against  the  authors  of  these  losses  are  not  in  contravention  of 
these  principles.  They  have  recovered,  not  by  color  of  their 
own  legal  right,  but  under  a  general  doctrine  of  equity  juris- 
prudence, commonly  known  as  the  doctrine  of  subrogation, 
applicable  to  all  cases  wherein  a  party  who  has  indemnified 
another  in  pursuance  of  his  obligation  so  to  do  succeeds  to 
and  is  entitled  to  a  cession  of  all  the  means  of  redress  held  bj 
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the  parfy  indemnified  against  the  party  who  has  ocoaaioiied  th* 
loss.  In  some  instances  the  doctrine  has  been  carried  so  fax 
that  an  insurer  has  been  permitted  to  recover  from  the  insured 
«nch  compensation  as  the  laUer  has  subsequently  obtained  from 
the  wrong-doer;  as  if  the  money  paid  by  the  tort-feasor,  under 
«uch  circumstances,  was  really  paid  for  the  use  of  the  insurer. 

By  virtue  of  this  doctrine,  there  is  no  doubt  of  the  right  of  an 
insurer  who  has  paid  a  loss  to  use  the  name  of  the  insured  in 
order  to  obtain  redress  from  the  author  of  the  wrong — a  right  to 
be  exercised  for  the  benefit  of  the  pariy  equitably  entitled  to  its 
benefits,  not  to  be  enforced  by  its  possessor  in  his  own  name,  but 
by  him  as  the  successor  to  the  remedies  of  the  person  whom  he 
has  indemnified.  Having  no  independent  daim  on  the  wrong- 
•doer,  he  might  be  successfully  met  by  the  superior  equities  of 
the  wrong-doer;  such,  for  instance,  as  a  payment  to  the  party 
directly  injured,  without  notice  of  the  insurer's  claim  to  be  sub- 
rogated. Nothing  can  be  plainer  than  that  an  indirect  liabiliiy 
of  this  kind  is  an  argument  rather  against  the  claim  of  a  direct 
cesponsibiliiy  of  the  wrong-doer  than  a  suggestion  in  its  favor. 
The  views  taken  by  courts  in  recognizing  the -insurer's  right 
of  subrogation  tend  to  sustain  the  principle  which  we  now 
maintain.  See  case  of  FropeUer  MoniioeUo  v.  MoUiacm,  17  How. 
164;  Hbson  v.  Saingbuty,  26  Eng.  Com.  L.  36;  Totes  v.  Whyte, 
4  Bing.  N.  0.  272;  Qfidbeo  Fire  Ins.  Co.  v.  8t.  Louis,  22  Eng. 
li.  &  Eq.  78;  Mart  y.  Western  B.  R.  Co.,  13  Met.  99  [46  Am. 
Dec.  719]. 

We  advise  the  superior  court  to  render  judgment  for  ihe  d»- 
fendants. 

In  this  opinion  the  other  judges,  Wins  and  Humav,  omh 
•curved* 

Judgment  for  defendants. 

OrrrL  Lubilitt  Don  mot  Exist  at  Gommoh  Law  lom  DvnuTonoK  «v 
fiuMAH  Lm:  Carey  v.  Berkshire  B.  R.,  48  Am.  Deo.  616,  and  note  682| 
IInbghT.N.0.4fC.B.R.,lii Id. tM; Skidds T.r<mffe,eOld,ei9S.  Theprin- 
-cipal  case  is  cited  to  this  effect  in  P<^firey  v.  Partkmd  etc  B.B.,4  Allen,  66. 

Imsubahos  Compakt  oaknot  MAurTAiN  Aotioh  in  its  Owv  Naici  against 
Thibd  Pabtt  Who  Oooabionsd  Loss:  Boeimgham  ^tUml  F.  Ins.  Co.  r. 
Bother,  68  Am.  Deo.  618.  The  prindpel  case  is  dted  to  this  point  in  Feoria 
M.  SF.  Ins.  Co.  T.  Frost,  87  DL  835;  ffaU  v.  BtMroad  Companiss,  18  Wall. 
:872;  althongh  it  was  reoogniaed  that  a  suit  might  be  maintained  in  the  namt 
•of  the  insoied  for  the  use  of  the  insoren. 

Thx  fbinoifal  0A8S 18  ALSO  OITID  and  quoted  in  McNairy  v.  ChamheHakn^ 
%i  Conn.  888,  to  the  point  that  a  privily  mvst  exist  between  the  aot  of  t 
Am.  Dao.  Vob  LVX--87 
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wrong-do&t  aad  tlit  bainry  oomplaiiMd  of  in  order  to  Uj  tiio  JomdaAm  for  a 
roooTwy;  but  whore  the  dodhmtion  all^gea  that  the  dofoDdaat  intended  to 
li^iire  tlie  plointlflr  in  doing  the  aot,  enoh  reUuun  ixists,  and  tiie  deolantkn 
ie  edBoient;  and  in  Gregory  t.  Brook$9  95  Id.  446,  it  ie  cittid  to  tbooflectthal 
where  one  it  ii^ured  by  the  wroogfiil  aotof  anotiMr,  end  otfaecaere  Indirectly 
•ad  oonee^entiellj  injured,  hot  not  faj  reeeqn  of  any  natnrel  or  legel  reler 
tion»  the  i^Jluie■  of  the  ktter  are  deemed  too  remote  to  oonetitate  a  oeaee  d 
aoUon;  hot  the  mle  ie  diflhrant  wliore  the  ii^^uy  b  done  with  a  maHnJOBe  « 
freodnknt  derign  to  injure  another  throoi^  a  oontraot  rehthm,  dietiagnlih- 
Ing  the  priMipal  OMoi  U.  447. 
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Job  v.  State. 

[S  Vlobida*  091.]  . 

BniPTOia  OF  THSMnLYBS  arb  iNsnyFicmrF  to  Suraiv  Comrionoir  fOB 
Adminxbtsbino  Poison.  The  indirect  pftx>f  cossidered  ntia&otory  la 
■iich  cases  is  that  of  chemical  analysis  and  tests  of  the  contents  of  the 
stomach  and  bowels. 

iHDiomxirr  for  administering  poison.  The  fiaots  are  stated  in 
ihe  opinion. 

A.  L*  Woodward,  for  the  appellant. 

M.  D.  Papy,  aUamey  general,  for  ihe  state. 

By  Court,  Baltzsll,  C.  J.  This  is  an  appeal  from  a  convic- 
tion and  sentence  of  death  passed  upon  the  prisoner  Joe,  on  a 
charge  of  having  administered  poison  and  white  arsenic  to  a 
negro  woman,  Bebecca.  She  did  not  die  from  the  alleged 
efifects,  but  is  examined  as  the  only  witness  to  the  facts  of  the 
case,  excepting  the  medical  attendant.  But  little  complaint  is 
made  of  the  instructions  given  to  the  jury,  which  seem  to  have 
been  drawn  with  exceeding  care  and  caution  on  the  part  of  the 
judge  below,  and  are,  on  the  whole,  liberal  to  the  prisoner. 
Beliance  is  placed  in  this  court  on  the  motion  for  a  new  trial,  ^ 
presented  to  and  overruled  by  the  court  below,  and  the  broad 
position  assumed  that  the  facts  of  the  case  do  not  establish  a 
case  of  guilt. 

It  is  rather  a  singular  circumstance  that  new  trials  were  never 
granted  until  within  a  recent  period,  in  England,  in  cases  of 
felony,  this  object  being  in  some  degree  attained  by  the  judge 
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feaening  a  point  of  difficully  for  the  deciedon  of  the  court  aboye. 
The  courts  of  this  countiy  hare  maintained  a  different  piactioe» 
even  granting  a  new  trial  where  the  case  was  either  against  the 
weight  of  evidence  or  not  snstained  by  it.  Appeals  are  not 
often  allowed  in  criminal  cases,  and  if  permitted,  the  assign- 
ment of  error  is  usually  confined  to  questions  of  law.  In  this 
state  the  appeal  is  not  only  allowed,  but  the  duly  is  imposed 
upon  the  court  of  examining  into  the  correctness  of  the  ruling 
as  to  the  refusal  of  a  new  trial. 

The  crime  of  poisoning  is  of  so  shocking  a  chaxacter,  so  re- 
Tolting  to  eveiy  sentiment  of  our  nature,  so  far  exceeding  all 
others  in  atrocity,  that  we  have  not  been  able  to  yield  a  willing 
ear  to  the  accusation  or  to  admit  it  with  ready  facility.  If  true, 
the  punishment  of  the  law  would  not  be  by  any  means  too 
severe.  With  a  due  sense  of  its  importance,  as  well  to  the  pub- 
lic as  to  the  prisoner,  not  at  all  diminished  by  the  fact  that 
the  individual  implicated  is  a  free  man  of  color,  we  approach 
the  consideration  of  the  subject.  The  cases  to  be  found  in  the 
books,  both  medical  and  legal,  exhibit  abundant  evidence  of  the 
absence  of  proper  skill  and  acquaintance  with  the  subject, 
creating  the  fearful  impression  that  many,  veiy  many,  innocent 
persons  have  been  sacrificed  to  prejudice  and  ignorance  rather 
than  to  actual  guilt. 

Modem  science,  with  its  pervading  power,  has  removed  this 
di£Sculty  by  substituting  certainty  in  place  of  the  obscurily 
that  has  so  long  prevailed.  To  the  philosopher,  the  man  of 
science,  and  physician,  the  world  is  indebted  for  important 
aid  in  judicial  investigations  through  means  of  chemical  tests 
applied  to  matter  ejected  from  the  stomach  and  bowels,  and  to 
the  different  parts  of  the  body.  A  remarkable  instance  of  the 
certainty  attending  such  an  examination  is  given  in  the  Edin- 
burgh Medical  Journal  of  Science  as  having  occurred  in  Paris, 
rhe  head,  trunk,  and  two  lower  extremities  of  a  man  were  found 
in  different  and  distant  parts  of  the  city,  and  were  subjected  to 
the  scrutiny  and  examination  of  physicians,  who,  applying  to 
them  the  results  of  science  and  skill,  came  to  the  conclusion  that 
the  individual  was  killed  during  sleep,  a  sleep  induced  by  artifi- 
cial means;  that  this  was  the  result  of  drunkenness  or  the  e£Edot 
of  some  narcotic;  that  the  throat  must  have  been  cut,  and  an 
immense  quantity  of  blood  lost;  that  the  decapitation  and  cut- 
ting off  of  the  limbs  must  have  been  immediately  performed  by 
a  person  accustomed  to  such  operations;  that  the  instrument 
was  sharp-edged  and  long;  that  the  person  committing  the  act 
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most  have  been  a  Tigorons  person,  and  the  inoiBionB  made  by 
ihe  flame  hand,  bat  the  morderer  became  neryons  at  the  dose  of 
the  deed.  They  then  examined  the  internal  parta,  and  came  to 
the  coneluflion  that  the  deceased  labored  under  no  disease.  In 
examining  the  contents  of  the  stomach,  they  found  a  small  quan- 
tity of  alcohol  and  prussic  acid.  A  few  weeks  afterwards  the 
murderer  deUvered  himself  up  and  confessed,  confirming  in  a  re- 
markable d^free  these  Tarious  opinions  of  the  physicians:  Wills 
on  Oircnmstantial  Et.  244.  The  (German  and  French  authors 
on  medical  jurisprudence  hold  that  poisoning  can  neyer  be  com- 
pletely established  unless  the  particular  poison  be  found,  a  doc- 
trine not  adopted  in  English  jurisprudence :  Id.  216, 216.  Yet  this 
accomplished  author  says:  '*  Upon  general  principles,  it  cannot 
be  doubted  that  courts  of  law  would  require  chemical  eyidence 
of  the  poisoning  whenever  it  was  attainable,  and  it  is  belieyed 
that  no  modem  case  of  satisfactory  conviction  can  be  adduced 
where  there  has  not  been  such  evidence,  or  in  its  absence  the 
equivalent  of  confession:"  Id.  221.  '*The  most  decisive  and 
satisfactory  evidence  of  poisoning,"  says  this  author,  "  is  the 
discovery  by  chemical  means  of  the  existence  of  poison  in  the 
body,  in  the  matter  ejected  from  the  stomach,  or  in  the  food 
or  drinks  of  which  the  sufferer  has  partaken:"  Id.  216.  "It 
is  even  maintained  that  conviction  cannot  be  considered  sat- 
isfactory where  circumstances  of  suspicion  even  are  blended 
with  the  scientific  testimony,  unless  the  crime  be  established  by 
adequate  evidence  independently  of  moral  circumstances: "  Id. 
233,234. 

In  the  case  before  us  there  was  no  examination  of  any  kind 
made.  The  contents  of  the  stomach  and  bowels  were  not  even 
noticed  until  a  day  afterwards,  and  this  material  part  of  evi- 
dence, BO  important  to  the  ascertainment  of  truth,  is  wholly 
wanting.  In  the  symptoms,  and  these  alone,  is  there  evidence  of 
guilt.  Before  noticing  these,  it  is  proper  to  advert  to  the  weight 
and  consequence  assigned  to  such  evidence  in  books  of  au- 
thority, legal  as  well  as  medical.  "Medical  writers  appear  to 
be  agreed  in  opinion  that  the  symptoms  and  past-fnortem  exam- 
ination, which  are  commonly  incident  to  cases  of  poisonings,  are 
such  as  in  general  may  be  produced  by  other  cases:"  Wilk  on 
Circumstantial  Ev.  211;  Whart.  Crim.  L.,  3d  ed.,  391. 

The  Penny  Cyclopedia,  vol.  18,  p.  307,  in  an  elaborate  article 
containing  a  review  of  the  subject,  says :  "  It  is  evident  from  these 
circumstances  that  in  a  fatal  case  of  suspected  poisoning  by  an 
irritant  subject,  it  will  seldom  be  possible  to  decide  upon  the 
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nn8  alone.  When  poison  has  aotaally  been 
taken^  the  symptoms  are  sometimes  so  modified  by  droomstanoep 
pecnliar  to  the  case  that,  even  where  they  have  been  carefoUj 
obserredy  mnoh  doubt  has  remained  respecting  their  cause;  and 
on  the  other  hand,  the  symptoms  of  naturally  excited  diiwsni 
often  too  closely  resemble  those  of  poison  to  permit  a  positifv 
conclusion  being  arrived  at.  The  droumstanoes  that  usoallj 
first  excite  suspicion  of  poison  having  been  taken  are,  that  ths 
person  affected  is  suddenly  attacked  by  symptoms  of  severe  ill- 
ness, which  come  on  soon  after  eating  or  drinking,  without  any 
premonitory  indications,  which  regularly  increase  in  severiiy 
without  undergoing  any  important  change  in  their  character, 
and  which  rapidly  prove  fatal.  All  these,  however,  are  far  from 
affording  sufficient  evidence  of  poisoning.  Suddenness  of  attack 
is  common  to  many  disorders,  as  cholera,  whether  ordinary  or 
Asiatic,  plague,  perforating  ulceration  of  the  digestive  canal, 
apoplexy,  and  epilepsy;  and  even  in  some  cases  of  fever  the  pre- 
monitory symptoms  are  too  slight  to  attract  the  attention  of  the 
patient." 

Whilst,  then,  symptoms,  as  a  general  rule,  may  not  be  relied 
on  as  giving  satisfactory  evidence  of  the  use  or  presence  of 
poison,  the  question  yet  arises.  May  not  symptoms,  in  the  spe- 
cific case  of  poisoning  by  arsenic,  by  irritant  subjects,  when 
applied  to  those  proved  to  exist  in  tiie  case  under  considera- 
tion, sustain  the  conviction  and  establish  the  guilt  of  the  pris- 
oner? It  is  much  to  be  regretted  that  in  the  solution  of  these 
important  questions  we  have  not  the  aid  of  the  intelligent 
physicians  who  gave  to  the  jury  a  description  of  the  symptoms 
usual  in  cases  of  poisoning  by  arsenic,  their  statement  not  be- 
ing fully  incorporated  in  the  record,  and  only  a  few  symptoms 
described  by  one  of  them;  and  thus  we  are  necessarily  thrown 
upon  our  own  imperfect  knowledge  and  researches  in  prose- 
eating  our  investigation  upon  the  authorities  cited  in  the  brief 
of  the  prisoner's  counsel,  the  positions  assumed,  and  the  views 
presented  in  his  argument.  It  is  true,  the  attending  physician 
expresses  his  opinion  that  the  case  exhibited  specific  symptoms 
of  poisoning  by  arsenic,  yet,  with  all  respect  for  his  intelligence 
and  learning,  we  should  not  deem  that  we  had  discharged  our 
duty  in  relying  upon  that  alone,  without  a  more  extended  exam- 
ination. It  must  be  remembered,  too,  that  his  evidence  is 
necessarily  imperfect,  as  he  saw  none  of  the  symptoms  of  the 
first  day,  nor  noticed  the  appearances  of  matter  ejected  from  the 
stomach  and  bowels  at  this  period,  most  important  and  interest- 
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ing  of  all  ofhen  to  ihe  troe  nndentanding  of  the  sabjeot.  The 
vdt&eBS  speaks  also  of  symptoms  nbt  specified  in  the  reooid» 
from  which  we  izif er  that  some,  possibly  essential  to  the  forma- 
tion of  a  right  judgment,  axe  omitted.  If  this  be  so,  it  is 
deeply  to  be  regretted,  as  the  court  must  decide  the  case  upon 
the  facts  set  forth  in  the  record,  and  are  not  permitted  to  pre- 
sume any  not  presented. 

Let  us  now  refer  to  the  facts  developed  by  the  eyidence  in 
ihe  case  imder  consideration.  "  The  prisoner  and  the  person 
complaining  of  being  poisoned,  a  slaye  named  Bebecca,  were  at 
work  at  Mrs.  Gerard's  in  Tallahassee,  both  engaged  in  getting 
break&st — ^the  woman  for  the  white  family.  The  prisoner 
handed  Bebecca  some  cow  haslet  which  he  had  been  cooking  in 
an  iron  pot,  asking  her  to  eat.  She  ate  about  six  mouthfuls, 
and  immediately  felt  a  pain  in  the  heart;  cannot  express  the  rest 
of  her  feelings;  felt  as  if  she  wanted  to  throw  up,  but  could  not 
just  then.  Commenced  vomiting  about  eleven  o'clock  of  that 
day;  was  blind  when  the  misery  was  on;  had  great  pain  in  the 
breast,  then  all  over.  For  two  or  three  months  was  unable  to 
work  much  at  anything;  had  not  been  sick  before  eating  the 
haslet;  felt  effects  immediately  after  eating,  felt  as  if  going  to 
die;  had  painful  and  bloody  discharges. ''  This  is  the  statement 
of  Bebecca  herself.  A  physician  was  not  called  in  until  the 
second  day;  he  speaks  of  the  appearance  of  the  patient  as  fol- 
lows: ''There  was  frequent  vomiting  and  discharges  from  the 
bowels,  both  tinged  with  blood;  legs  partially  paralyzed,  great 
tenderness  about  the  stomach;  patient  a  week  under  treatment.'* 

Do  these  facts,  as  detailed  by  the  witnesses,  of  themselves  afford 
fiufScient  and  satisfactory  evidence  of  poisoning?  and  are  they 
«uch  as  to  remove  all  reasonable  doubt  that  poisoning,  and  noth« 
ing  else,  produced  the  symptoms  exhibited  ?  Could  not  the  an- 
imal food  itself,  especially  this  particular  kind,  in  any  supposabk 
•case  of  imperfect  cookery,  the  article  itself  perhaps  unfit  to  be 
eaten,  or  in  a  bad  state  of  preservation,  possibly  eaten  in  a  dis- 
turbed condition  of  the  stomach,  have  produced  such  effects? 
Could  they  not  have  existed  as  the  consequence  of  some  other 
cause  than  arsenic  or  poison  of  any  kind?  Are  they  indeed 
attributable  to  no  other  cause?  and  must  they  be  necessarily 
ascribed  to  arsenic,  or  some  deadly  and  destructive  thing  alone? 

Medical  writers  give  the  following  as  the  usual  symptoms  in 
cases  of  poisoning:  ' '  The  chief  symptoms  caused  by  the  internal 
administration  of  irritant  poisons  are  those  of  severe  irritation 
of  some  or  all  parts  of  the  alimentary  canal.    They  commonly 
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exdte  boxiiiogy  heaty  iedn«88,  and  Bwelluig,  and  aoBM 
tion  of  the  lining  of  the  mouth,  throat,  and  tongue,  diffionltf 
of  swallowing,  bnming  pain  of  the  stomach,  with  nausea,  xetch- 
ing,  and  Tomiting,  tenderness  on  pressure,  and  tension  of  the 
upper  part  of  the  abdomen.  The  matters  vomited  consist,  first, 
of  the  food  or  other  contents  of  the  stomach,  and  afterwards  of 
tough  mucus,  with  more  or  less  of  blood  and  bile;  the  sicknesa 
is  almost  incessant,  and  is  usually  accompanied  by  seyera  sufTer- 
ing.  The  pain  commonly  extends  from  the  stomach  along  a 
part  or  the  whole  of  the  digestive  canal,  with  tenderness  on 
pressure,  and  usually  constant  and  painful  diarrhea  of  mucua 
and  loss  of  blood.  The  pulse  is  quick  and  feeble;  there  is  great 
prostration  of  strength,  excessive  burning,  thirst,  cold  and  damp 
skin,  extreme  anxiety  of  countenance  and  manner,  and  often 
considerable  difficulty  of  breathing.'' 

The  most  general  effect  of  irritant  poisoning  is  acute  inflam- 
mation of  the  stomach,  and  its  administration  may  therefore  be 
regarded  as  highly  probable  in  any  case  in  which  a  competent 
observer  finds  tiie  signs  of  an  acute  inflammation  of  the  stomach 
during  life,  and  its  effects  after  death.  "  In  most  cases  of  thia 
kind  of  poisoning  a  burning  sensation  in  the  throat  is  perceived 
directly  after  the  poison  is  taken,  being  the  effects  of  its  contact 
during  or  soon  after  the  act  of  swallowing:''  Penny  Pydopedia, 
Poison,  307. 

Beck  represents  the  symptoms  of  poisoning  by  arsenic  *'  as 
so  remarkable  as  not  to  be  confounded  with  natural  disease." 
He  states  them  to  be  "  marks  of  irritation  extending  from  the 
throat  to  the  rectum,  the  difficulty  in  swallowing,  the  pains  of 
the  bladder  in  passing  water,  the  affections  of  the  genitala,  the 
vomiting  and  bloody  diarrhea,  extreme  weakness:"  2  Beck's 
Med.  Jur.  417.  The  same  writer  gives  us  the  earliest  symptoms, 
sickness  or  faintness,  succeeded  by  pain  in  the  region  of  the 
stomach,  most  commonly  of  a  burning  kind,  much  aggravated 
by  pressure;  violent  fits  of  vomiting  and  retching,  with  a  dry- 
ness, heat,  and  tightness  in  the  throat  creating  an  incessant  de- 
sire for  drink,  hoarseness  and  difficuliy  of  speech,  matter  vom- 
ited greenish  or  yellowish,  but  sometimes  streaked  or  mixed  with 
blood.  The  burning  of  the  throat  not  always  present,  sometimes 
so  severe  as  to  be  attended  with  fits  of  suffocation  and  convulsive 
vomiting.  Diarrhea  generally,  not  always;  when  this  is  severe, 
the  rectum  is  excoriated,  and  burning  heat  felt  there  and  along 
the  whole  of  the  alimentary  canal;  mouth  and  lips  inflamed  and 
present  dark  specks  and  blisters,  lungs  affected,  shortness  of 
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brsath,  tightness  aoioss  ihe  chest,  and  in  a  few  oases  aotoal  in- 
flamTnation,  eto. :  Id.  870.  When  life  is  prolonged  seTeral  days 
or  saved,  the  earlj  symptoms  are  of  the  inflammatory  variety,  as 
JQst  described.  The  subsequent  ones  are  referable  to  nervous 
irritation.  They  vary  from  coma  to  an  imperfect  palsy  of  the 
arms  and  logs,  and  between  these  extremes  are  observed  epilep- 
tic fits  or  tetanus.  Among  occasional  results  where  life  is  saved 
are  irritability  of  the  stomach,  attended  with  constant  vomiting 
of  food,  loss  of  the  hair,  and  desquamation  of  the  cntide,  sore- 
ness and  inflammation  of  the  eyes,  etc. :  Id.  872. 

It  will  be  clearly  perceived,  we  think,  that  the  case  before  us 
is  defective  in  many  of  the  most  prominent  distinctive  symptoms 
described  by  the  authors  above  quoted  as  most  reliable  in  dis- 
criminating cases  of  poisoning  by  arsenic  from  those  of  disease 
produced  by  other  causes.  The  symptoms  exhibited  in  the 
present  case  are  very  few,  and  by  no  means  create  the  clear  and 
distinct  impression  upon  the  mind  which  is  made  by  those 
described  by  authors  on  medical  jurisprudence  as  peculiar  to 
this  particular  kind  of  poisoning. 

Passing  this  branch  of  the  subject,  we  next  proceed  to  the  in- 
quiry whether  there  are  other  circumstances  in  the  case  regarded 
as  giving  weight  and  force  to  the  accusation.  *'  There  are  par- 
ticulars of  moral  conduct,"  says  the  writer  so  often  quoted,  that 
"  by  writers  on  circumstantial  evidence  are  considered  as  lead- 
ing to  important  and  well-grounded  presumptions  as  motives  to 
crime,  declarations  indicative  of  intentions,  preparations  for 
the  commission  of  crime,  possession  of  the  fruits  of  crime,  re- 
fusal to  account  for  appearances  of  suspicion  or  unsatisfactory 
eiqplanation  of  such  appearances  with  evidence  indirectly  confes- 
sional : "  Wills  on  Circumstantial  Ev.  55.  ''  If  it  be  proved  that 
a  party  charged  with  crime  has  been  placed  in  circumstances 
which  commonly  operate  as  inducements  to  commit  the  act  in 
question;  that  he  has  so  far  yielded  to  the  operation  of  those 
inducements  as  to  have  manifested  the  disposition  to  commit  the 
particular  crime;  that  he  has  possessed  the  requisite  means  and 
opportunities  of  effecting  the  object  of  his  wishes;  that  recentiy 
after  the  commission  of  the  act  in  question  he  has  become  pos- 
sessed of  the  fruits,  or  other  consequential  advantages,  of  the 
crime;  if  he  be  identified  with  the  corpus  delicti  by  any  conclusive 
mechanical  circumstance,  as  by  the  impression  of  his  footsteps, 
etc. ;  if  there  be  relevant  appearances  of  suspicion  connected  with 
his  conduct,  etc.,  such  as  he  might  reasonably  be  presumed  to  be 
able  to  account  for,  but  which  he  will  not  and  cannot  explain. 
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«tc. — ^theconoonenoeofaUori&anyoftlieeeiixgeiitoiimimai^^ 
naturaUy,  reasonably,  and  aatisfaotoxilj  estaUiaheB  the  monJ 
certainty  of  his  personal  guilt,  if  not  with  the  same  degree  of 
assurance  as  if  he  had  been  seen  to  commit  the  deed,  at  least 
with  all  the  assurance  which  the  nature  of  the  case  and  the  Tsst 
majority  of  human  actions  admit:''  Id.  260. 

Now,  this  part  of  the  case  is  not  only  deficient  and  wanting  in 
everything  to  create  a  presumption  unfavorable  to  the  prisoner, 
but  the  proof  of  the  person  alleged  to  be  poisoned  removes  and 
prevents  a  supposition  of  this,  even.  "  She  and  the  prisoner 
never  had  a  falling  out,  and  were  always  on  good  terms."  She 
was  a  slave,  too;  had  no  money  to  tempt  her  destruction.  There 
was  nothing  to  gain;  no  fear  of  loss. 

Having  thus  considered  the  facts  of  the  case  and  the  law  con- 
nected therewith,  it  may  aid  in  the  consideration  of  cases  de- 
pending upon  circumsl&ntial  evidence  to  refer  to  the  rules  and 
maxims  which  philosophic  wisdom  and  judicial  experience  have 
laid  down  as  safeguards  of  truth  and  justice  vrith  respect  to  evi- 
dence in  general,  and  which  apply  with  peculiar  force  to  cases 
of  the  present  character. 

**  The  facts  alleged  as'  the  basis  of  the  inference  must  be 
strictiy  connected  with  the  factum  probandum:"  Wills  on  Cir- 
cumstantial Ev.  177.  ''The  circtunstances  proved  must  lead 
to  and  establish  to  a  moral  certainly  the  particular  hypothesis 
assigned,  to  account  for  them.  In  other  words,  the  facts  must 
be  of  such  a  nature  that  their  existence  is  absolutely  inconsistent 
with  the  non-existence  of  their  alleged  moral  cause,  and  that 
they  cannot  be  explained  upon  any  other  reasonable  explanation. 
The  conclusion  drawn  from  the  premises  assigned  as  its  basie 
must  satisfactorily  explain  and  account  for  all  the  facts  to  the 
exclusion  of  every  other  reasonable  solution:"  Id.  187.  ''  If  the 
circiunstances  are  equally  capable  of  solution  upon  the  hypothe- 
sis of  innocence  as  upon  that  of  guilt,  they  ought  to  receive  a 
favorable  construction,  and  tc^be  discarded  as  presumptions  of 
guilt: "  Id.  187, 188.  ''  If  there  be  any  reasonable  doubt  as  to 
the  proof  of  the  corpus  delicti,  or  as  to  the  realify  of  the  con- 
nection of  the  circumstances  of  evidence  with  the  facUim  prrh 
bahdum,  or  as  to  the  proper  conclusion  to  be  drawn  from  these 
circumstances,  it  is  safer,  and  therefore  better,  to  err  in  acquit- 
ting than  in  convicting:"  Id.  189, 190. 

These  rules  are  not  needed  to  the  conclusion  we  have  arrived 
at  in  the  present  case. 

It  has  been  seen  very  clearly  that  there  is  no  direct  proof  of 
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poison  imoed  to  ihe  prisoner  from  the  beginning  to  fbe  end  of 
this  transaction — ^none  of  the  fact  of  poisoning;  that  the  in- 
•direct  proof  considered  satisfactory  in  each  cases — that  of 
chemical  analysis  and  tests  applied  to  the  matter  ejected  through 
the  influence  of  the  poison  from  the  stomach  and  bowels — and 
of  all  moral  circumstances,  is  wanting;  that  the  only  fact 
relied  upon,  that  of  symptoms  admitted  in  cases  of  this  nature 
to  be  unsatisfactory  and  unreliable,  in  this  case  is  particularly 
defective  and  unsatisfactory.  Where,  tiien,  is  there  ground  for 
conviction?  Without  saying  that  there  is  none,  we  are  clearly 
of  opinion  that  there  is  not  sufficient  to  justify  the  conviction, 
and  that  the  prisoner  is  rightfully  entitled  to  a  new  trial. 

The  judgment  will  be  reversed,  and  the  cause  remanded  for  a 
new  trial,  and  other  proceedings  to  be  had. 

Pboov  or  PoisoNiNO — How  Proved  in  Gxneral. — Criminal  poisoning, 
•especially  where  death  results,  can  seldom  be  proved  directly;  and  droiun- 
atantial  evidence  of  it  is  necessarily  attended  with  peonliar  difficulties.  The 
eouroesof  evidence  are  five  in  number,  yiz.:  1.  Symptoms  developed;  2.  Ap* 
.pearances  presented  on  a  poit'moriem  examination;  3.  Chemical  analysis; 
4.  Experiments  on  animals;  and  5.  Moral  circumstances:  Dean's  Med.  Jur. 
805;  2  VVhart.  ^  StilU's  Med.  Jur.,  sec.  4;  Taylor  on  Poisons,  a  10-12;  Wills 
on  Circumstantial  Ev.,  5th  Am.  ed.,  217-235.  Symptoms  and  appearances 
were  formerly  much  relied  upon  as  evidence  of  general  poisoning,  but  they 
are  not  now  regarded  by  writers  on  medical  jurisprudence  as  fumishing  any- 
thing more  than  a  probability,  perhaps  a  high  probability:  Dean's  Med.  Jur. 
.805, 309;  Taylor's  Med.  Jur.,  Reese's  ed.  1873, 98;  Wills  on  Circumstantial  Ev. 
217;  Whart.  Crim.  Ev.,  sec.  787.  "  There  is  no  one  symptom  or  pathological 
•condition,"  says  Taylor,  *' which  is  peculiar  to  poisoning;  but  at  the  same 
time  there  is  probably  no  disease  which  presents  all  those  characteristics 
which  are  met  with  in  a  special  case  of  poisoning."  Mr.  Wills  thus  accu- 
rately states  the  doctrine:  "It  is  obviously  essential  that  the  particular 
symptoms  and  posl-moriem  appearances  should  be  shown  to  be  not  incompat- 
ible with  the  hypothesis  of  death  from  poison.  In  general,  such  appearances 
are  inconclusive,  since,  though  they  are  commonly  characteristic  of  death 
from  poison,  they  not  infrequently  resemble  the  appearance  of  disease,  and 
may  have  been  produced  by  some  natural  cause.  Nevertheless,  as  to  some 
particular  poisons,  the  symptoms  may  be  so  characteristic  as  to  afford  unmis- 
takable evidence  of  poisoning,  and  preclude  all  possibility  of  referring  the 
-event  of  death  to  any  other  cause."  A  poit'Tnortem  examination  is  not  neces- 
sary in  all  cases  to  a  conviction  for  poisoning:  PMy,  State,  36  Ark.  117;  and 
if  had,  it  may  be,  as  well  as  the  chemical  analysis  of  organs  and  tissues  taken 
from  the  body,  without  the  presence  of  the  prisoner  or  his  counsel:  State  v. 
Bowman^  80  N.  C.  432. 

In  regard  to  chemical  analysis,  Taylor,  in  his  work  on  poisons,  o.  11,  says: 
"It  has  been  supposed  that  chemical  evidence  of  poisoning  was  always  neces- 
sary, and  that  Uie  eorpvM  delicti  was  not  made  out  unless  the  poison  were 
discovered  by  a  chemical  analysis.  This,  however,  is  not  a  correct  view  of 
-  the  matter.  There  are  many  poisons  which  cannot,  at  present,  be  detected 
«by  chemical  analysis,  and  among  those  susceptible  of  analysis,  thers  are  nu« 
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meroos  droimiBtaiieM  whleh,  irrespeotiTe  of  a  erimioal  tampering  with  tha 
▼iaoera,  may  oocar  to  prevent  their  deteetion  in  the  food,  the  vomited  matten» 
or  the  oontenta  of  the  stomach  aad  bowela.  *  *  *  All  that  la  required 
legally  is  that  there  should  be  satisfactory  proof  of  a  person  having  died  from 
poison;  the  discovery  of  poison  in  the  body  is  not  necessarily  evidence  of  its 
hftving  caused  death,  nor  is  its  non-discovery  evidence  that  death  has  not 
been  caused  by  it.'*  The  same  view  is  maintained  by  the  following  works: 
Taylor's  Med.  Jur.,  Beeee's  ed.  1873, 109;  Dean's  Med.  Jur.  310;  2  Beck's 
Med.  Jur.,  Oilman's  ed.  1863,  457,  note.  In  HatcheU  v.  Commonwealtk,  70 
Va.  1026,  1030,  it  is  asserted  that  the  presence  of  poison  need  not  be  chemi- 
cally ascertained,  to  warranf  a  conviction,  and  the  principal  case  is  referred 
to  on  the  point  that  it  was  formerly  difficult  to  secure  a  conviction  otherwiie; 
but  undoubtedly,  as  Mr.  Bishop  says,  '*  in  all  poisoning  caoon,  a  chemical 
analysis  of  the  contents  of  the  stomach  is,  if  it  may  be  had,  practically  de- 
sirable:" 2  Bish.  Grim.  Proc,  sec.  650,  citing  the  principal  case. 

Evidence  of  poisoning,  from  experiments  on  animals,  rests  upon  the  assump- 
tion that  poisons  act  in  the  same  manner  on  the  lower  animals  as  on  man, 
which  is  only  partially  true:  Taylor  on  Poisons,  c.  12.  The  experiments 
•re  only  useful  as  a  means  of  determining  whether  a  particular  snbetanoe  is 
injurious  to  animal  life  or  not,  and  also,  sometimes,  to  ascertain  its  physio- 
logical operations,  as  well  as  the  pathological  changes  produced  by  it:  Id.; 
Dean's  Med.  Jur.  315.  On  an  indictment  for  manslaughter,  where  death  is 
occasioned  by  the  application  of  a  lotion  to  the  skin,  evidence  may  be  given 
of  the  effect  of  the  lotion  when  applied  to  other  patients:  Rex  t.  Lang^  4  Osr. 
ft  P.  398. 

In  regard  to  the  use  of  any  particular  evidence  to  prove  poisoning,  Mr. 
Wills  says:  **  It  would  be  meet  unreasonable,  and  lead  to  the  groesest  injus* 
tice,  and  in  some  circumstances  to  impunity  of  the  worst  of  crimes,  to  require^ 
as  an  imperative  rule  of  law,  that  the  fact  of  poisoning  shall  be  proTed  by  any 
special  and  exclusive  medium  of  proof,  when  that  kind  of  proof  is  unattain- 
able, and  especially  if  it  has  been  rendered  so  by  the  act  of  the  offender  him- 
self. No  universal  and  invariable'  rule,  therefore,  can  be  laid  down,  and 
every  case  must  depend  upon  its  own  particular  circumstances;  and,  as  in  all 
other  cases,  the  corpus  delicti  must  be  proved  by  the  best  evidemoe  which  can 
be  adduced:"  Wills  on  Circumstantial  Ev.  233. 

Casks  SHowma  Ai>mi8Sibilitt  of  Expert  Tbstimont. — ''The  effects  ol 
different  poisons,  alike  on  the  system  generally  and  in  the  individual  in- 
stance, applied  internally  or  externally,  may  be  shown  by  this  evidence:" 
Bish.  Crim.  Proc,  sec.  631.  A  physician  ii  competent  to  testify  as  an  ex- 
pert, and  give  his  opinion  that  death  was  caused  by  the  administration  of 
poison:  MUeJieU  v.  State^  58  Ala.  417;  and  he  may  be  asked  to  describe  the 
symptoms  which  appear  upon  the  administration  of  any  particular  poison: 
i^eople  V.  Robinson,  2  Park.  Cr.  236;  Poli  v.  State,  36  Ark.  117,  124.  So  a 
person  who  is  a  chemist  and  toxicologist,  but  not  a  physician  or  surgeon,  may 
testify  as  an  expert  concerning  the  effect  of  a  poison,  as  strychnine,  upon  the 
human  stomach  and  system:  SuUe  v.  Cook,  17  Kan.  392.  But  a  physician 
cannot  testify  as  an  expert  as  to  the  effects  of  poison  until  it  is  first  shown 
that  he  is  qualified  as  such  from  study  and  exx>erience:  Polk  v.  SkUey  36  Ark. 
117.  His  information,  however,  may  be  derived  from  books,  and  need  not 
be  from  his  own  observation  and  experience:  State  v.  TerreU^  12  Bich.  L.  321. 
In  State  v.  HinUe,  6  Iowa,  380,  the  opinions  of  two  practicing  physictaoa 
were  received.  One  of  them  stated  that  he  was  not  a  professional  chemist,  but 
understood  soma  of  the  practical  details  of  chemistry — ^that  portion,  at  leasts 
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which  pertained  to  his  pfofewion;  that  he  had  no  pfMlloal  experiaiM  in  th« 
analysiB  of  poieona  nntQ  he  analyaed  tiie  stomaoh  of  tiie  deoeaaed;  that  ainoa 
that  time  he  had  conducted  ezperimenta  npon  a  small  scale;  and  that  he  waa 
previocsly  aoqnamted  with  the  means  of  detecting  poisons,  and  had  ainca 
had  some  experience  in  that  way.    The  other  teatified  that  he  was  not  a 
practical  chemiBt»  bat  nnderstood  the  chemical  tests  by  which  the  presence  of 
strychnine  coold  be  detected;  that  he  nnderstood  the  principles  of  chemirtry 
as  laid  down  in  the  books;  that  he  never  experimented  with  a  view  to  detect 
atrychnine  by  chemical  tests;  that  he  had  seen  experiments  by  professors  of 
ohemistry;  and  that  there  was  one  test  much  relied  on,  the  trial  of  which  he 
had  witnessed.     Where,  on  a  trial  for  mnrder  by  poisoning  by  arsenic,  the 
theory  of  the  proaecntion  was  that  it  had  been  admimstered  two  or  three 
days  before  death,  it  is  competent,  after  an  opinion  by  a  physician  as  to  the 
appearances  on  a,  poat-^nortem  examination,  and  the  time  indicated  by  them 
when  the  poison  waa  introdaced  into  the  stomach,  to  ask  an  experienced 
chemist  whether,  in  his  opinion,  a  physician,  from  a  mere  poBt-mortem  exami- 
nation of  the  exterior  surface,  and  the  indications  of  inflammation  which  he 
diacoTers,  can  detormine,  with  any  degree  of  certainty,  the  precise  period  of 
time  when  snch  inflammation  was  cansed:  Hartung  ▼.  Ptvflt^  4  Park.  Or. 
319.     A  chemist  ii  quite  as  competent  to  answer  the  qnestion  as  a  physician. 
So  it  is  competent  to  ask  a  physician,  on  his  cross-examination,  to  give  his 
opinion  whether  certain  symptoms,  particnlarly  specified,  were  thoee  of  arsen- 
ioBkl  poisoning,  when  the  witness  had  previoosly  given  testimony  in  relation 
to  the  same  subject-matter,  and  where  the  symptoms  inquired  about  are  tha 
aame  of  which  evidence  had  been  previously  given  by 'another  witness:  Site- 
pAens  V.  People,  Id.  511.    Where  a  physician,  after  giving  his  opinion  that 
death  was  caused  by  the  administration  of  arsenic,  steted  on  cross-examina- 
tion that  he  would  not  have  come  to  this  conclusion  had  he  not  heard  that 
there  was  arsenic  in  the  house,  the  force  of  his  testimony  would  be  greatly 
impaired  by  such  acknowledgment,  but  it  would  still  be  admissible:  MUcheU 
V.  State,  58  Ala.  417.    But  the  opinion  of  an  expert,  that  death  resulted  from 
strychnine,  warranted  only  by  assuming  the  truthfalness  and  accuracy  .of 
what  baa  been  testified  to  by  witnesses,  was  held  inadnuasible  in  State  t. 
Bowman^  76  N.  C.  509;  see,  however,  Polk  v.  StaU,  36  Ark.  117,  124.    In  an 
indictment  for  administering  poison,  a  medical  expert,  to  whom  a  bottle  con- 
taining the  mixture  administered  by  the  defendant  was  shown  on  the  trial, 
and  who  stated  he  thought  he  could  tell  its  ingredients  from  ite  smell,  taste, 
and  appearance,  but  had  made  no  chemical  analysis,  may  give  an  opinion  as 
to  what  the  mixture  was  composed  of,  and  ite  effect  upon  a  woman  in  preg- 
nancy, and  the  danger  to  life:  StaU  v.  SlagU,  83  N.  C.  690. 

DiOBU  OF  Paoof  RiQuniXD. — ^To  sustein  a  criminal  conviction  for  poison- 
ing, all  the  authorities  agree  that  the  guilt  should  be  esteblished  to  a  meral 
certainty:  Whart.  Crim.  Ev.,  sec.  787;  Wills  on  Circumstantial  Ev.  233; 
Taylor's  Med.  Jur.  109;  HatcheU  v.  Commonwealih,  76  Va.  1026,  1030.  Mr. 
Wharton  says:  '*  In  the  examination  of  alleged  cases  of  poiw>ning,  it  is  pecu- 
liarly important  to  keep  in  mind  the  rule,  that  to  sustain  a  criminal  conviction 
guilt  should  be  made  out  beyond  reasonable  doubt :  1 .  The  supposed  poison  may 
have  been  an  innocuous  drug;  2.  The  giving  of  the  poison  may  have  been  acci- 
dental, or  it  may  have  been  an  imprudent  overdose  of  an  opiate  or  other  power- 
ful remedy  self -administered;  3.  The  diwaseof  which  the  deceaaed  died  may 
not  have  been  induced  by  poison,  since  thers  are  few  symptoms  attendant  on 
|K)isontng  which  are  not  also  attendant  on  certein  types  of  natural  diseaae; 
4.  As  to  pott'-mortem  observations,  it  is  to  be  observed  that  substances  sup- 
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poted  to  be  pdton  majrlutTe  been  the  aocmmilatioii  of  overdoeiiig  bjtiie 
deceased  himself,  or  have  been  snrreptitioiisly  introdnced  into  the  body,  er 
may  be,  sfter  sU,  innoonons  matter;  or  if  deleterioiu,  may  not  have  been  the 
real  caose  of  death.  As  to  eaeh  of  these  points,  however,  there  most  neoes- 
sarily  be  more  or  less  doabt,  as  it  can  noTer,  in  other  words,  be  demonstrated 
that  a  snhstanoe  administered  to  the  deoeased,  or  found  in  his  body,  aetnally 
caused  his  death,  or  that  this  snbstanoe  was  administered  to  him  with  the 
intention  of  killing  him."  So  where  a  person  of  generally  good  health  dies 
suddenly,  and  the  symptoms  sad  appearances  indicate  narootio  poisoning  by 
Jamestown-weed,  or  stramonium,  but  are  similar  also  to  sjnnptoms  common  to 
disease  of  the  heart  or  congestion  of  the  brain  or  stomach,  and  the  testimony 
and  opinions  of  several  physidaas  who  examined  the  stomach  and  oontents^ 
without  any  analysis,  are  conflicting,  and  leave  it  in  doubt,  with  the  proba- 
bilities equally  balanced,  whether  the  deoeased  died  of  poison  or  of  disease^ 
these  facts,  although  accompanied  by  proof  of  a  confession  that  the  prisoner 
administered  Jamestown-weed*  are  not  suflldent  to  wanant  a  conviction? 
PiUi  T.  Staie,  43  BCiss.  472.  But  where  it  is  claimed  that  the  deceased  came 
to  his  death  by  poison,  and  a  chemical  analysis  of  the  stomach  tends  to  show 
tlus,  it  was  held  that  where  sufficient  evidence  was  introduced  to  prove 
beyond  a  reasonable  doubt  that  the  stomach  analysed  was  the  stomach  of  the 
deoeased,  and  that  it  liad  not  been  improperly  tampered  with,  the  evidence 
concerning  the  analysis  may  itself  be  considered  by  the  Jury:  8taU  t.  Cook^ 
17  Kan.  892.  It  is  not  necessary  in  such  a  case  that  the  stomach  should  be 
kept  continuously  under  lock  and  key,  or  continuously  sealed  up.  The  court 
itself  should  first  pass  upon  the  preliminary  proof,  and  if  it  should  hold  the 
same  sufficient,  the  question  of  its  sufficiency  should  also  be  passed  upon  by 
the  jury,  under  proper  instructions,  fiut  the  omission  to  prove  directly  that 
the  body  analyzed  was  that  exhumed  was  held  &tal  to  the  prooeontion  in 
Comanonwealth  v.  Lloyd,  reported  in  Whart  on  Homicide,  eec.  732,  note. 
In  PeopU  V.  WUUama,  3  Park.  Cr.  84,  where  it  was  claimed  by  the  prosecu- 
tion that  arsenic  had  been  administered  to  the  deceased  by  the  prisoner  from 
a  bowl,  and  there  was  evidence  tending  to  identify  the  bowl  as  the  same  one 
delivered  to  the  physician  who  had  analysed  the  contents  at  the  request  of 
the  prosecution,  it  was  held  competent  for  the  proeecntion  to  prove  by  the 
physician  the  condition  and  contents  of  the  bowl,  and  the  analysis  made  by 
him,  although  the  identification  of  the  bowl  by  the  witness  was  not  positive^ 
it  being  a  question  for  the  jury  to  decide  whether  or  not  the  bowl  was 
fied  to  their  satisfaction. 
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Phillips  v.  Puillifb* 

(19  OnoiaTA,  961.] 

Tjbbsed  BxKinrDXBB  Gbxatxd  bt  Will  iv  Slatxs  Vbr  n  Bhuzndi 
loor  AT  Ti8TATO&*8  DsATH,  Ukd  the  increase  of  such  alATei  before  th* 
thne  of  enjoyment  of  the  remainden  goes  to  the  remaindermany  and  not 
to  reeidaaTy  legatees. 

Bnx  in  eqniiy.  The  mil  of  Bial  B.  Phillips  devised  and 
bequeathed  all  his  property,  real  and  personal,  to  his  wife  for 
life,  **  and  after  her  death  the  property  bequeathed  to  her  is  to 
become  the  properly  of  my  well-beloyed  children  as  follows,  to 
wit:  Unto  my  well-beloved  son  Sherwood,  I  give  and  bequeath 
two  certain  negroes  named  Poll  and  Moll."  And  other  negroes 
were  by  similar  clauses  given  to  other  children.  By  the  residu- 
ary  dause  of  the  will  the  testator  gave  all  his  real  and  personal 
property  to  his  four  sons,  to  be  divided  equally  between  them. 
The  testator's  widow  had  died,  but  before  her  decease  some  of 
the  negroes  had  had  increase.  Two  of  the  testator's  sons  now 
file  this  bill,  claiming  that  this  increase  passed  under  the  resid- 
uary clause  of  the  will,  and  did  not  belong  to  the  remainder- 
men. The  bill  was  dismissed  on  demurrer,  and  to  this  error 
was  assigned. 

W.  B.  OanMen,  for  the  plaintiffs  in  error. 

Shewmake,  for  the  defendants  in  error. 

By  Court,  Bsnuiho,  J.  The  question  in  this  case  depends 
upon  the  question  whether  the  remainders  vested  in  the  remain- 
dermen at  the  death  of  the  testator.    If  they  did,  it  was  not  dis- 
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puied  that  the  "increase'*  of  the  xemainder  negroea  went  with 
those  negroes;  and  so  could  not  pass  nnder  theresidaazy  clanse. 
This  was  the  clanse  nnder  which  the  complainants  claimed.  In 
BoragimCs  Ca»e,S  Go.  19»  which  in  principle  was  not  unlike  this, 
the  decision  was  that  the  remainder  vested  at  the  death  of  the 
testator. 

That  case,  as  correctly  stated  in  Boper  on  LogadeSy  was  as 
follows:  ''The  devise  was  to  a  man  and  his  wife,  for  eight 
years;  and  after  that  term  the  lands  were  to  remain  to  the  execu- 
tors of  the  devisor,  until  such  time  as  Hugh  Borastcn  should 
accomplish  his  full  age  of  tweniy-one — ^the  mesne  profits  to  be 
employed  by  the  executors  towards  the  performance  of  the  tes- 
tator's will;  and  when  the  legatee  should  attain  twenty-one, 
then  that  he  should  enjoy  the  estate  to  him  and  his  heirs.  Hugh 
Boraston  died  under  twenty-one,  and  the  court  of  king's  bench 
determined  that  the  remainder  vested  in  him  at  the  death  of  the 
devisor,  with  a  postponement  of  the  enjoyment  until  Hugh  com- 
pleted the  age  of  twenty-one:"  1  Boper  on  Legacies,  393;  3  Go. 
19.  This  case  has  been  followed  by  a  great  number  of  others, 
which  may  be  found  stated  in  1  Boper  on  Legacies,  393  et  seq.; 
1  Jarm.  on  Wills,  734  et  seq.;  Gru.  Dig.,  tit.  16,  Benudnder,  e. 
1,  sees.  75  et  seq.;  see,  too,  ffolcombe  v.  Tujffh^  7  Qa.  585. 

We  think,  therefore,  that  the  remainders  in  this  case  were 
remainders  which  vested  in  the  remaidermen  at  the  death  of  the 
testator. 

Gonsequently  we  must  affirm  the  judgment  of  the  court  below. 


ViSTBD  RXKAINDKIl  IS  CBX^TKD  BT  BKQUXST  07  PbOPKBTT  VO  WoB  POB 

LiR,  and  after  her  death  *'  to  become  the  property  "  of  the  testator's  diil- 
dren:  Bvfford  ▼.  HoOiman^  CO  Am.  Dec.  223,  and  see  oases  cited  in  the  note 
230;  Johsuon  v.  Corpemiing,  44  Id.  lOe. 

Tbvamt  vok  Litk  07  PutsoNALTT  18  Bmtitlid  TO  IvcBXiEKNT  made  dur- 
ing tenancy  as  in  the  ease  of  itnimala,  hot  this  role  is  not  extended  to  ainvii 
in  North  OaroUna:  Stmnden  ▼.  HoMgkUm,  57  Am.  Deo.  581,  588. 
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[lA  OaoBoiA,  sn.] 

Whkbb  PLAnmrv  ahd  Dxrvdakt  in  ByaonoRT  Both  0l4im  xmam 
Samb  Obahtob,  plaintiff  need  not  go  back  of  each  gcaotor  to  ^TtnMMi 
his  title  or  prove  a  chain  of  mesne  ccmveyanoes  from  the  original  gnntss 
to  snoh  gruktor. 

Ko  Adtebsb  PoesunoN  oak  OnioiirATX  AOAiirar  BnAn  vwau  AnHnr* 
UTEATiojr  SB  Obahted  ihkbbon. 
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EiaanmiT  by  A.  J.  Miller,  the  aclinizustrator  of  Wi] 
Hurt»  deceased.  Plea,  the  general  iasne,  and  the  statute  of  lim- 
itations,  the  defendant  alleging  that  he  and  those  under  whom 
tie  claimed  had  been  in  adverse  possession  for  more  than  seven 
jears.  The  opinion  states  the  case;  but  it  may  be  added  that 
the  deed  of  May  and  Perry  to  Hurt,  and  the  judgment  against 
Perry  offered  by  the  plaintiff,  was  held  inadmissible  unless  the 
plaintiff  expected  to  connect  the  deed  with  the  original  grantee, 
Martin,  by  a  regular  chain.  The  plaintiffs  excepted  to  these 
rulings  and  to  the  refusal  of  instructions. 

Thomas  and  Downing ^  for  the  plaintiffa  in  error. 
H.  HoU,  for  the  defendant  in  error. 

By  Court,  Lumpkin,  J.  We  propose  to  discuss  but  two  or 
three  of  the  questions  made  in  this  case.  This  is  an  action  of 
-ejectment  for  lot  No.  197,  in  the  seventh  district  of  what  was  for- 
merly Muscogee  couniy.  There  are  three  demises  in  the  declara- 
tion: one  in  the  name  of  Martin,  the  grantee,  one  in  the  name  of 
the  administrator  of  WiUiam  Hurt,  and  one  in  the  name  of  the 
heirs  of  William  Hurt.  On  the  trial  the  plaintiff,  after  intro- 
ducing a  copy  grant  from  the  state  to  Martin,  and  proving  pos- 
session by  Uie  defendant  and  the  value  of  the  rent,  closed  his 


The  defendant  Surls  claims  under  sheriff's  title.  The  land 
in  dispute  was  sold  in  1840,  as  the  property  of  one  Ezeldel  Perry, 
and  bought  by  Tignor,  under  whom  Surls  holds.  So  far  the 
case  was  with  defendant.  The  plaintiff  next  tendered  a  certified 
<*opy  of  a  deed  from  one  Joseph  May  and  Ezeldel  Perry,  the 
defendants  in  execution,  by  which  it  appeared  that  the  land 
was  sold  to  William  Hurt  in  1839.  In  connection  with  this 
-evidence  the  plaintiff  also  offered  in  proof  a  transcript  of  the 
record  of  the  judgment  under  which  the  lot  was  sold,  showing 
that  the  deed  to  Hurt  was  older  than  Tignor's  judgment.  The 
whole  of  this  evidence  was  rejected. 

Was  not  the  proof  proper?  We  think  so,  most  clearly. 
When  it  was  made  manifest  that  both  parties  derived  tiUe 
through  Perry,  it  was  unnecessary  to  have  the  title  beyond 
him.  What  if  the  plaintiff  was  unable  to  connect  the  title 
of  Perry  with  that  of  Martin,  the  grantee?  The  plaintiff  and 
defendant  both  claiming  through  Perry,  the  only  question 
was.  Who  was  prior  in  point  of  time?  And  the  testimony 
excluded  by  the  court  established  that  Perry's  title  had  passed 
out  of  him  to  Hurt  before  the  date  of  the  judgment,  under  the 
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lien  of  which  it  was  Bold  by  the  sheriff;  and  conseqnentlj  thai 
the  purohaser  Tignor  took  nothing  by  that  sale.  And  is  not  thi§ 
right  in  justice  as  well  as  in  law?  And  God  forbid  that  thesfr 
two  should  ever  be  contrary  the  one  to  the  other.  Would  it  not 
shock  the  understanding  to  say  that  Hurt  must  lose  this  prop* 
erty  because  he  was  unable  to  establish  the  mense  oonyeyances 
from  Martin  to  Perry,  and  yet  to  hold  that  Tignor,  or  his  feoffee, 
should  hold  the  land,  claiming  under  Perry,  although  equally 
unable  to  produce  the  intermediate  links  in  the  chain  ? 

The  court  was  requested  to  charge  the  jury  that,  inasmuch 
as  Lot,  the  acknowledged  tenant  of  Hurt  down  to  the  end  of 
1842,  was  in  possession  in  1841,  when  Hurt  died,  and  that  no 
administration  was  granted  on  Hurt's  estate  until  1851,  no 
adverse  possession  could  originate  against  the  administrator  of 
Hurt  until  his  appointment  as  administrator  in  1851,  And  is 
this  proposition  debatable?  It  requires  neither  argument  nor 
authority  to  sustain  it.     It  is  an  axiomatic  truth. 

As  all  the  consecutive  rulings  of  the  court  were  based  upon 
the  assumption  that  Hurt's  deed  fromPerry  was  rightfully  with- 
held, it  is  needless  to  examine  them  seriatim.  The  foundation 
being  unsound,  the  whole  superstructure  erected  upon  it  falls 
to  the  ground,  of  course.  Apart  from  the  want  of  administra- 
tion, we  are  inclined  to  the  opinion  that  neither  the  possession 
of  Tignor,  nor  his  privies  iu  estate,  was  adverse  to  Perry's  title; 
but,  from  its  commencement  down,  in  subordination  to  it. 


Statutb  of  Limitations  against  Estate  of  Dbobdent  befobb  AnMnns- 
TRATiON  Gbanted. — Statutes  of  limitations  begin  to  run  at  the  time  when  the 
cause  of  action  accrues.  Such  is  the  provision  of  all  statutes  of  limitatioos. 
But  though  tnere  is  nothing  in  the  statute  expressing  the  necessity  of  there 
being,  at  the  time  of  the  accrual  of  the  cause  of  action,  some  person  or  persons 
capable  of  suing  or  being  sued  upon  the  claim  to  be  affected  by  the  statute,  in 
Drder  that  the  statute  may  then  begin  to  run,  nevertheless  Uie  courts  bars 
established  this  as  an  additional  prerequisite  to  the  commencement  of  the 
running  of  the  statute.  Indeed,  it  is  inaccurate  to  call  this  an  additional  pre- 
requisite, and  it  needs  no  express  terms  or  implication  iu  the  statute  to  estab- 
lish its  necessity  in  this  respect.  The  existence  of  a  person  or  persons  to  sue 
or  be  sued  is  involved  in  the  accrual  of  the  cause  of  action  which  the  statute 
prescribes  as  the  time  of  its  commencement;  for  unless  there  be  a  party  capa 
ble  of  suing  or  being  sued,  a  cause  of  action  cannot  accrue.  On  the  princi- 
ple. Contra  non  valentem  agere  non  currit  prascripUo,  such  must  be  the  case 
before  the  cause  of  action  accrues:  CommonwecUth  v.  McGowan,  7  Am.  Dec 
737;  McDmoUd  v.  WdUon,  14  Id.  318;  Ruff  v.  Bull,  16  Id.  290;  ChnM  ▼. 
Clayton^  2  Hayw.  378;  Richards  v.  Maryland  Ins,  Co,,  8  Granoh,  84;  Mwrraijf 
V.  East  India  Co.,  5  Bam.  &  Aid.  204;  Andrews  v.  Hartford  etc  R.  R.  Gou» 
34  Ck)nn.  57;  Angell  on  limitations,  sec.  54. 
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Whsn  DacBDXMT  Dm  bbiors  Acxkbual  ow  Gaubb  ov  Aonoir,  Stat- 
VTB  DOBS  voT  Begin  TO  BuK  UKTiL  ADHiNiSTitATiOM  Gbantbd.  There- 
fore, when  a  person  in  ttkYor  of  or  against  whom  a  canse  of  action  exists 
dies  before  the  cause  of  action  aoomes,  the  statute  will  not  begin  to  run 
before  an  administrator  of  his  estate  is  appointed;  for  until  that  time  there 
is  no  one  to  sue  on  a  claim  in  favor  of  the  deceased,  or  be  sued  on  a  claim 
against  him,  and  therefore  the  cause  of  action  cannot  accrue  until  that  time: 
Murray  v.  East  India  Co.,  5  Bam.  &  Aid.  204;  Perry  y.  Jenhhu,  1  Myl.  k 
Cr.  118;  PraU  v.  Swaine,  15  Ck>m.  L.  146;  Joliffe  v.  PiU,  2  Vem.  694;  Bur- 
dick  V.  Oarrick,  L.  R.,  5  Ch.  App.,  233;  Cory  v.  Stephenson,  2  Salk.  421; 
Johnson  t.  Wren,  3  Stew.  172;  Etter  v.  Finn,  12  Ark.  632;  Wood  ▼.  West,  38 
Id.  243;  Hdbart  v.  Connecticut  Thimpihe  Co,,  15  Conn.  145;  Andrews y.  Hart- 
ford  etc.  R.  R,  Co,,  34  Id.  57;  Conyera  v.  Kennon,  1  Ga.  379;  Sherman  ▼. 
Western  etc,  Co,,  24  Iowa,  615;  Toby  ▼.  Allen,  3  Kan.  399;  Beauchamp  ▼. 
Mvdd,  2  Bibb«  537;  Baker  v.  Baker,  13  B.  Mon.  409;  HnU  v,  DeaUy,  7  Bush, 
687;  Fiehwick  v.  SeweU,  4  Harr.  &  J.  393;  Ruff  v.  BuU,  7  Id.  14;  S.  G.,  16 
Am.  Dec.  290;  Sewall  t.  Valentine,  6  Pick.  276;  Wood  y.  ^orcf,  29  Miss.  57; 
Abbott  V,  McElroy,  10  Smed.  &  M.  100;  McDonald  v.  FToZton,  1  Mo.  726;  S.  G., 
14  Am.  Dec.  318;  Polk  y.  Allen,  19  Mo.  467;  ifcS'imsie  v.  HUL,  51  Id.  303; 
BucHin  V.  Fiord,  5  Barb.  393;  Davie  v.  Qfarr,  6  N.  Y.  124;  Sanford  v.  San- 
ford,  62  Id.  555;  Lee  v.  (?atM«,  2  Ired.  L.  440;  McKinder  y.  LUOejohn,  1  Id. 
66;  G'rttW  v.  Clayton,  2  Hayw.  378;  Granger  v.  Granger,  6  Ohio,  35;  yoAn- 
son  V.  Humphries,  14  Serg.  &  E.  395;  Levering  v.  Rittenhouse,  4  Whart.  130; 
MarsteUer  y.  MarsteUer,  93  Pa.  St.  350;  ITt^J  y.  Elmore,  2  Bail.  595;  ifeCo^- 
{ott{7^  Y.  Speed,  3  McCord,  455;  Geiger  v,  Broumy  4  Id.  423;  Goodhue  y.  j?am- 
106^,  Rice  Eq.  198;  JSTtTt^  y.  Aughtry,  3  Strobh.  Eq.  149;  Thurman  v.  SheUon, 
10  Yerg.  383;  CJarib  y.  Hardiman,  2  Leigh,  347;  Hansford  y.  J^2iotf,  9  Id. 
79;  Fulensnieder  v.  United  States,  9  Gt.  of  Glaims,  403;  XetoM  y.  Broadweil,  9 
McLean,  568;  see  ^oycl  y.  Clark,  8  Fed.  Rep.  849;  Pittsburgh  etc,  R.  R.  Co. 
Y.  Hine,  25  Ohio  St.  629. 

Adverse  possession  dates  only  from  the  appointment  of  the  administrator, 
although  entry  is  made  before  that  time,  but  after  the  death  of  the  decedent: 
Wood  Y.  Fordf  29  Miss.  57;  and  the  principal  case.  Where  a  widow  claimed 
by  adYcrse  possession  slaves  that  the  decedent  had  given  to  another,  it  was 
held  that  adverse  possession  did  not  inure  to  give  the  widuw  a  title,  since  it 
did  not  begin  to  run  until  an  administrator  of  her  husband's  estate  had  been 
appointed:  Clark  v.  Hardiman,  1  Leigh,  347.  Where  the  estate  becomes 
liable  for  a  conversion,  or  property  belonging  to  the  estate  is  converted  after 
the  intestate's  death,  the  statute  does  not  begin  to  run  against  an  action  of 
trover  for  this  property  until  administration  is  granted  on  the  estate:  Johnson 
V.  Wren,  3  Stew.  172;  Bucklin  v.  Ford,  5  Barb.  393;  Fiskwick  v.  Seipell,  4 
Har.  &  J.  393;  Wood  v.  Ford,  29  Miss.  57. 

So  where  a  surety  pays  the  debt  of  his  principal  after  the  latter's  death,  the 
statute  does  not  begin  to  run  against  the  surety  until  letters  of  administration 
are  taken  out:  Levering  v.  Rittenhouse,  4  Whart.  130.  And  where,  during 
the  existence  of  a  partnership,  one  of  the  partners  dies,  the  statute  does  not 
begin  running  until  the  appointment  of  an  administrator  on  the  deceased 
partner's  estate,  as  no  cause  of  action  accrued  before  the  death  of  the  de- 
ceased partner:  Spann  v.  Fox,  1  Ga.  Dec.  1. 

AFTH>|NTM£irr  OF  Administrator  ob  Ez£outor  in  Anothkb  State  does 
not  put  the  statute  in  motion  for  or  against  the  estate,  but  the  statute  is  sus- 
pended in  any  jurisdiction  until  administration  is  established  or  the  will 
proved  in  that  jurisdiction:  Lee  v.  Cause,  2  Ired.  L.  440;  Cfrubb  v.  Claiyton^ 
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t  Hijv.  J78$  E^Ami  ▼.  OommdiaU  He  Co.,  15  Conn.  145;  Amdrem  ▼.  Hmt- 
furd  tie.  A  B.^  U  Id.  57;  Dovw  t.  (Torr,  6  K.  Y.  I2i;  €Mh^  r.  Oalkg^,  II 
Mrt.  445;  see  alio  Perrjf  ▼.  ^aii«M»  1  MyL  ft  Cr.  118;  Cbry  ▼.  mepkmmm,  S 
Salk.^1;  AmlidbT.aaiTidfc,LwR..6Cai.  App.,2U.  Thongli  if  tlie  debtor 
•norad  oat  of  the  etftte  after  the  eeme  of  ectKm  aeemed,  and  died  without 
ttie  atato,  the  statote  woald  nevertheleas  onmmimfe  nmniiig  from  the  time 
vhen  the  debt  became  due.  ezdading.  vmder  apodal  exoeptioik  of  the  atatnte^ 
the  tlBM  from  hia  departure  ontO  eighteen  mootfaa  aftsrhia  death:  Ckriakipken 
f.  Oarr,  6N.Y.  61. 

Wmir  SrATOTB  CouuDroBB  Rummro  nr  Lnm  or  Dbcbdbr,  It  will  not 
aa  SvBPKVOXD  bt  kib  Dxath  imtil  adminiatration  ii  gmted  on  hia  eatate; 
fiw  it  ia  a  general  principle  of  limitationa  that  after  the  eanae  of  action  haa  once 
ittiaul  aabaeqnent  aoeming  diaabilitiea  do  not  atop  the  ronning  of  the  atat> 
■ta:  4Bac.  Abr.^tit.  Limitationa,B,5,note;  JTtehNan  v. fToOer,  Willea,  27; 
JAoifat  ▼.  Aa^eAmi,  4  Mee.  ft  W.  42;  iWofa  t.  Ofnu/stcft.  3  MyL  ft  Cr.  499; 
Boabright  t.  Boairighit  L.  B.,  17  Kq.,  71;  Jokmmm  ▼.  Wren,  30  N.  J.  Kq.  172; 
Fipkm  Y.  HewUU,  17  Ala.  291;  Danid  v.  Day,  51  Id.  431;  Brow  ▼.  Merrick, 
15  Axk.  612;  MiO*  v.  Ohver,  22  6a.  319;  Baber  ▼.  Bvmom,  18  EL  91;  Sher- 
Bum  ▼.  WeMem  Stage  Co.,  24  Iowa,  515;  HwU  v.  ZVotfy,  7  Boah,  687;  JS^on- 
dbmap  ▼.  Mwid,  2  Bibb,  537;  Maddix  t.  />a«M2Km,  3  T.  B.  Moo.  41;  Siewm 
r.  Spedden,  5  Md.  433;  ronii^  ▼.  IfodkaO.  4  Id.  362;  B^f  ▼.  BmU,  7  Har.  ft 
J.  14;  S.  C.  16  Am.  Dec  290;  AhboU  ▼.  McEbroif,  10  Smed.  ft  M.  100;  B^ 
r.  1^  28  Miaa.  144;  McKeime  ▼.  JTitt,  51  Mo.  303;  Dekag  ▼.  DorraA,  14  N. 
J.  L.  288;  Feamon  ▼.  Mohawk  Ins.  Co,,  13  Wend.  267;  S.  a,  28  Am.  Dec 
464;  Froet  ▼.  Ih^et,  4  Edw.  Ch.  733,  740;  DavU  v.  Oarr,  6  N.  Y.  124;  Mc- 
Xeiiham  t.  MeOiO,  83  N.  C.  517;  Oranger  v.  Granger,  6  Ohio,  35;  ManHUer 
T.  MareieUer,  93  Pa.  St  350;  i7»cla  ▼.  MarUndale,  Harp.  L.  135;  &  a,  18 
Am.  Dee.  647;  MeCviUmgh  v.  Speed,  3  McCord,  455;  BoU  v.  Dmoisiu,  16  S. 
<).  198;  /odbon  ▼.  HUt,  12  Vt  285;  Brigga  y.  Thomae,  32  Id.  176;  Hagman 
T.  KeaUy,  3  Granch  G.  0.  325;  6Mii««  v.  Hammond,  2  McCraiy,  432;  cOfi<ro: 
Siurgie  v.  Dare/2,  4  H.  ft  N.  622;  Burnet  v.  J^rmn,  6  N.  J.  L.  377,  Tirtoally 
^iremiled  in  Dekay  ▼.  Darrah,  14  Id.  288. 

The  eanse  of  action  aarvivea;  it  doea  not  accrue  to  the  personal  repreeenta- 
tfre;  Sf^erman  v.  Western  Stage  Co.,  24  Iowa,  515.  And  the  debt  may  beoome 
barred,  notwithstanding  that  the  ezecntor  brings  action  within  a  reaaonahle 
time  after  the  testator's  death:  Penny  v.  ^rice,  18  C.  B.,  K.  8.,  393.  In 
many  statea,  however,  this  case  is  met  by  ezprem  provisions  of  the  statate, 
which  give  extra  time  under  snch  circamstances:  See  inyra.  Upon  the  death 
of  an  adminiBtrator  the  statate  is  not  suspended  until  the  appointment  of  hit 
ffuccessor:  Pipkin  v,  HewleU,  17  Ala.  201;  but  see  ScoU  t.  Atwdl,  63  6a.  764; 
WeUman  v.  Thiot,  64  Id.  11,  where  a  contrary  rule  prevaib  under  atatuteL 
Where  the  statute  has  begun  to  run  in  the  life  of  the  devisor,  no  disability 
in  the  devisee  will  arrest  it:  Boxeman  v.  Brouning,  31  Ark.  364. 

Exception  to  Rvie. — Still  the  rule  is  not  absolutely  without  an  exception. 
It  has  been  held  that  where  an  action  abated  by  the  death  of  a  defendant 
debtor,  the  action  might  be  continued  within  a  reasonable  time  thoogb  in  the 
ynUrim  the  statutory  period  had  elapsed:  Curlewie  v.  Momtnton,  7  ES.  ft  BL 
283;  see  also  Sturgis  v.  DareU,  4  H.  ft  N.  622.  So  where  the  suit  ia  abated 
by  the  plaintififs  death,  a  new  suit  may  be  commenced  within  a  leaaonable 
time:  Htdl  v.  Deady,  7  Bush,  687;  Baker  v.  Baker,  13  B.  Mon.  409.  Bot  il 
the  suit  is  not  revived,  it  takes  no  time  out  of  the  atatnte:  Tomng  ▼.  MackaO^ 
4  Md.  362. 

Another  exception  was  made  in  MeCatidlemfe  Bdate,  61  Ba.  St.  9l 
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serves  to  show  the  appredatioii  that  ooorts  have  exhibited  of  the  injwtiot 
that  this  iron  rale  sometiines  inflicts.  It  was  there  held  that  a  creditor's  efaom 
due  before  the  decedent's  death  was  not  barred  when  administration  was  not 
taken  out  until  after  the  statute  would  otherwise  have  completed  its  running, 
on  the  ground  that  the  personal  representative  was  vested  with  a  trust  for 
the  payment  of  debts,  and  could  not  plead  the  statute  against  the  cestui  que 
trust,  the  creditor;  and  the  debt  would  not  be  barred  except  by  laches  of 
the  creditor  which  could  not  be  imputed  to  him  while  there  was  no  adminis- 
tration. The  claim  would  have  been  barred  in  a  suit  at  law,  but  as  the  cred- 
itor proceeded  in  the  orphans'  court,  a  court  of  chancery  jurisdiction,  for  a 
distributive  share  of  the  estate,  the  equity  of  trusts  was  applied. 

Contrary  Dbctsioks.— In  Tynan  v.  Walker,  35  Cal.  634,  it  was  held  thai 
though  a  person  who  would  have  been  entitled  to  sue  dies  before  the  cause  of 
action  aocruea,  the  statute  is  not  postponed  until  the  granting  of  administra* 
tion.  The  decision  was  based  upon  the  ground  that  there  was  no  provision 
in  the  statute  making  such  an  exception  to  the  rnnnlng  of  the  statute,  that 
these  statutes  are  to  be  strictly  construed,  and  that  there  is  no  implication  im 
a  statute  of  limitations  that  there  must  be  a  person  legally  competent  to  sue. 
And  the  court,  per  Sanderson,  J.,  reviewed  the  English  decisions  construing 
the  statute  of  Jame&I.,  and  upon  these  grounds  considered  them  not  well 
grounded,  being  no  doubt  founded,  he  said,  on  the  disrepute  in  which  this 
statute  was  formerly  held.  The  decision  is  in  plain  conflict  with  the  reason- 
ing of  the  great  majority  of  authority,  which  holds  that  the  words  of  the  stat- 
ute, construing  it  as  strictly  as  possible,  necessarily  import  the  existence  of  a 
person  competent  to  sue  or  be  sued  before  the  cause  of  action  can  accrue  so 
as  to  put  the  statute  in  motion.  Another  and  earlier  case  in  California  is  with 
the  majority  of  autliority:  Hall  v.  Smithy  19  Cal.  85;  but  it  is  not  noticed  ia 
2)/nan  v.  Walker,  8U]/ra. 

As  far  in  the  opposite  direction  is  Nelson  v.  Herkel,  30  Kan.  456,  whereia 
it  was  held  that  although  the  statute  had  begun  to  run  in  the  decedent's  life- 
time it  was  suspended  by  the  death  of  the  decedent,  and  remained  inactive 
until  the  appointment  of  an  administrator,  on  the  ground  that  a  cause  of  ac- 
tion not  only  cannot  accrue  but  cannot  exist  unless  there  is  a  person  in  earn 
against  whom  suit  may  be  brought,  citing  Toby  v.  Allen,  3  Kan.  309;  Hanson 
V.  Towle,  19  Id.  273;  bat  it  seems  doubtful  whether  these  cases  support  this 
rule.  In  Tynan  v.  Walker,  35  Cal.  638,  per  Sanderson  J.,  it  is  said:  *'It  is 
not  easy  to  perceive  why,  upon  principle,  any  distinction  should  be  mads 
between  the  case  where  the  cause  of  action  accrues  in  the  life*time  of  the  testa- 
tor or  intestate,  and  where  it  does  not  accrue  until  after  liis  death.  The  only 
reason  which  can  be  given  why  the  statute  should  not  run  in  any  case  is  that 
there  is  no  person  to  sue,  and  therefore  no  person  to  whom  laches  can  be  im- 
puted. But  the  reason  applies  to  the  latter  case  as  well  as  to  the  former,  and 
if  an  exception  is  allowed  in  favor  of  the  former,  it  ought  also  to  be  extended 
to  the  latter." 

The  distinction  is  more  readily  perceptible  if  the  rule  of  the  law  of  limita- 
tion, that  when  the  statute  is  once  in  motion  subsequently  accruing  disabili- 
ties do  not  bar  its  course,  is  taken  into  consideration.  This  is  the  principle 
upon  which  rests  the  rule  that  death  does  not  stop  the  running  of  the  stati:te 
once  commenced.  And  if  the  authority  of  Nelson  v.  fferkel,  supra,  were 
carried  to  its  legitimate  extent,  it  would  certainly  do  away  with  this  general 
principle.  It  is  there  said  that  a  cause  of  action  cannot  exist  unless  there  Im 
a  person  competent  to  sue  or  be  sued.  Therefore  it  must  follow  that  any 
disability,  whenever  accruing,  will,  during  its  existence,  suspend  the  statute. 
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And  the  mlo  is  not  to  harsh,  nor  does  it  appear  so  productive  of  injii8tio%  if 
it  is  remembered  that  the  heirs,  legatees,  creditors,  and  others  interested  in 
the  estate  may  petition  for  administration  of  the  estate,  and  thos  save  the 
bar  of  the  statate.  In  some  oases,  it  is  true,  tlus  remedy  would  be  insuffi- 
cient, as  where  at  the  decedent's  death  the  statute  liad  nearly  completed  its 
course,  so  that  there  would  not  be  sufficient  time  for  the  interested  party  to 
secure  letters  of  administration  from  the  court.  But  this  objection  disap- 
pears in  those  states,  and  they  are  many,  where  the  statute  of  limitations  is 
suspended  for  a  certain  time  after  the  death  by  an  express  statutory  pro- 
Tision.  It  is  true  that  the  creditor  or  heir  has  the  same  remedy  when  the  do* 
cedent  dies  before  the  cause  of  action  is  complete,  and  it  might  be  urged  that 
for  this  reason  the  statute  ought  not  to  be  postponed  until  administration 
granted.  But  it  roust  be  remembered  that  this  remedy  of  the  creditor  or 
heir  does  not  furnish  the  basis  of  either  rule.  And  the  ground  of  the  post- 
ponement where  the  death  Lb  before  the  caase  of  action  is  complete  is  that  tiie 
cause  of  action  never  can  become  complete  or  accrue  until  there  is  some  one 
to  sue  or  be  sued. 

WnxTHEB  BuLV  Applies  to  Executor. — The  rule  has  been  stated  above 
as  applicable  to  the  time  of  administration  granted.  Where  the  action  ac- 
crued before  the  decedent's  death,  it  will  of  course  make  no  difference  whether 
he  died  testate  or  intestate,  since  the  death  In  any  case  does  not  suspend  or 
interrupt  the  running  of  the  statute  when  once  commenced.  But  the  ques- 
tion arises,  where  the  action  does  not  accrue  until  after  the  death,  whether 
the  statute  is  postponed,  when  the  decedent  dies  testate,  having  appointed  an 
executor,  untU  the  probating  of  the  will,  and  issuing  of  letters  testamentary. 
The  question  must  be  solved  by  means  of  the  same  principles  involved  in  the 
case  where  the  decedent  dies  intestate.  The  running  of  the  statute  is  post- 
poned in  that  case,  because  the  cause  of  action  cannot  become  complete  or 
accrue,  so  as  to  start  the  statute  in  motion,  in  any  case  until  there  is  some  one 
to  sue  or  be  sued  on  the  cause  of  action.  Applying  this  principle  to  the  case 
where  there  is  an  executor  appointed,  the  statute  will  run  from  the  time 
when  the  executor  can  sue  or  be  sued;  and  if  he  can  sue  or  be  sued  befors 
the  probate  of  the  will,  or  the  grant  to  him  of  letters  testamentary,  the  stat- 
ute will  commence  running  before  that  time.  Actions  may  be  maintained 
against  an  executor  from  the  time  when  he  assumes  control  over  the  property 
of  the  estate:  1  Williams  on  Executors,  310;  Douglas  v.  Forrest,  4  Bing.  70i; 
note  to  Arnold  v.  Arnold,  65  Am.  Dec.  438.  And,  indeed,  an  executor  dt 
mm  tort  may  be  sued  at  the  time,  and  after,  he  takes  possession  of  the 
decedent's  personalty:  See  infra.  Bat  before  this  time  he  cannot  be  sued,  as 
he  may  wish  to  renounce  the  executorship.  "  It  would  be  injustice  to  allow 
actions  to  be  brought  against  one  appointed  executor,  who  never  meant  to 
act  as  such,  before  he  had  an  opportunity  of  renouncing: "  Per  Best,  C.  J., 
in  Douglas  v.  Forrest^  4  Bing.  704;  see  also  1  Williams  on  Executors,  310; 
Dunning  v.  Orean  National  Bank,  6  Lans.  296.  Therefore  the  statute  can- 
not commence  running  on  debts  due  from  the  testator,  or  actions  accruing 
against  him  after  his  death,  at  least  until  the  executor  assumes  control  of 
the  estate;  and  if  he  does  not  do  so  until  probate  or  the  issuance  of  letters, 
then  the  statute  does  not  commence  running  until  then.  It  is  usually  the 
case,  however,  for  the  executor  to  assume  the  control  of  the  estate  at  or  soon 
after  the  death,  and  the  executor  possesses  many,  if  not  full,  powers  as  to 
the  management  of  the  estate  before  probate:  Note  to  Arnold  v.  Arnold^  St 
Am.  Dec.  436-438. 

Whether  he  may  maintain  suits  in  his  representative  capacity  before  he 
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'Obtains  letters  is  not  settled  in  the  same  way  in  the  different  states.     "  Li 
most  of  the  states  ezecotors  do  not  possess  the  power  to  bring  or  maintain 
actions  ontil  they  have  been  appointed  by  the  probate  coort  and  have  given 
^e  required  security:**  Note  to  Arnold  v.  AmM^  65  Am.  Dec.  438.    In  such 
states,  then,  the  statute  will  not  commence  running  against  the  executor  upon 
4i  debt  due  to  the  estate,  or  causes  of  action  accruing  to  the  estate  after  the 
testator's  death,  ontil  the  qualification  of  the  executor.    In  England  the 
executor  may  advance  in  an  action  as  far  as  that  step  where  the  production 
-i>f  probate  becomes  necessary,  and  it  will  be  sufficient  if  he  obtains  probate 
in  time  for  that  exigency:  Id. ;  see  1  Williams  on  Executors,  905  et  seq.    He 
-cannot  declare  before  probate  of  the  will,  since  profert  of  the  probate  or  his 
letters  testamentary  is  necessary  to  support  his  authority  to  sue  in  his  repre* 
sentative  capacity:  Oarland  v.  Milling,  6  Oa.  316;  Arnold  v.  Arnold,  13  Ired. 
L.  174;  S.  C,  55  Am.  Dec.  434.    And  therefore,  in  some  of  those  states 
which  follow  the  English  rule,  it  is  held  that  the  statute  will  commence  run- 
ning from  the  testator's  death,  upon  causes  of  action  in  favor  of  the  testator, 
or  at  least  from  the  time  when  he  shows  his  acceptance  of  the  trust  by  assum* 
ing  control  of  the  estate:  Arnold  v.  Arnold,  13  Ired.  L.  174;  8.  C,  55  Am. 
Dec.  434;  see  Monroe  v.  James,  4  Munf.  194;  Andrewa  v.  Hartford  etc.  R.  Bm 
Co.,  34  Conn.  57.    Certainly  no  right  of  action  vests  in  him  if  he  renounces 
the  executorship:  Dunning  v.  Ocean  NaMonal  Bank,  6  Lans.  296.    And  there- 
fore, as  he  could  bring  no  action  to  recover  money  belonging  to  a  trust  given 
him  as  executor  under  the  will,  and  upon  his  renouncing  the  executorship  the 
trust  remained  vested  in  the  court  until  it  appointed  a  trustee,  the  statute 
did  not  run  against  a  claim  for  the  trust  money  until  the  time  of  the  appoint- 
ment and  qualification  of  the  trustee:  Id.     But  even  in  a  state  where  the 
English  rule  is  admitted,  it  was  held  that  the  statute  would  not  run  against 
the  estate  until  the  qualification  of  the  executor:  Oarland  v.  MilUng^  6  Ga. 
310.    The  court  said:  **  While  we  admit  an  executor  may  institute  a  suit  for 
the  protection  of  the  estate  of  his  testator,  we  are  not  willing  to  hold  that  he 
-must  do  so  or  his  right  of  action  be  barred  by  the  statute  of  limitations  until 
probate  of  the  will  and  the  qualification  of  the  executor;"  see  also  Jol\ffe  v. 
Pitt,  2  Vem.  694.     Personalty  vests  in  the  executor  from  the  time  of  the 
death:  Woolley  v.  Clark,  5  Bam.  &  Aid.  744.     When  the  testator  dies  resi- 
dent of  another  state  the  statute  runs  from  the  proving  of  the  will:  Hobari 
V.  Connecticut  etc,  Co,,  15  Conn.  145,  supra, 

EXECUTOBS  DK    SON  TOBT,   STATUTE  RONS  FROM  TiMX  09    HIS  ASSUMIKO 

TO  Act  as  Such.  Since  an  executor  de  son  tort  who  has  possessed  himself 
<»f  the  decedent's  personalty  may  be  sued  on  causes  of  action  existing  against 
the  decedent  and  accruing  after  his  death  as  soon  as  he  assumes  to  act  as  such, 
therefore  the  statute  begins  to  run  upon  such  causes  of  action  from  the  time 
of  his  assumption  to  act  as  executor:  Webster  v,  Webster,  10  Yes.  93;  Boat- 
wright  v.  Boatwright,  L.  R.,  17  £q.,  71;  Ambler  v.  Lindsay,  L.  R.,  3  Ch.  D., 
198,  207;  CooU  v.  WhiUington,  L.  R.,  16  Eq.,  534;  Dawson  v.  Calloway,  18 
Ga.  573;  Thurman  v.  Shelton,  10  Yerg.  383.  But  see  Phaelon  v.  Houseal,  2 
McCord  Ch.  423;  contra:  Burnet  v.  Bryan,  6  N.  J.  L.  377,  which  is  doubted 
in  Dekay  v.  Daarrah,  14  Id.  288.  But  though  the  executor  ds  son  tort  who 
has  taken  possession  of  the  personal  property  of  the  estate  may  be  sued  for 
debts  due  from  the  estate,  he  cannot  sue  upon  claims  due  to  the  estate,  ani 
lor  this  reason  the  statute  should  not  run  upon  such  claims  until  administra- 
-tion  is  granted,  for  until  that  time  there  is  no  person  to  sue  thereon,  and 
'therefore  the  cause  of  action  cannot  aocme:  WiU  v.  Shmartt  2  Bail.  695. 
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Aonom  worn  NaouoiMos  in  Caubxvo  Death  of  Dboedbit.^A  c 
of  ftotion  giv«n  by  itatote  to  an  execator  or  adminiAtrator  of  a  decedent  for 
the  death  of  the  latter,  when  CMued  by  another :»  ncgigtiioc,  is  not  barred 
ontil  one  year  after  the  appointment  of  an  administrator,  when  the  etatote- 
limits  the  time  within  which  the  action  may  be  brought  to  one  year  "  after 
the  cause  of  action  shall  have  arisen; "  for  no  oanse  of  action  can  arise  or  exist, 
in  favor  of  an  administrator  nntU  he  comes  into  existence  as  snoh:  Andrevm  ▼• 
Hartford  etc.  R.  R.  Cc^  34  Conn.  57;  Shennan  ▼.  Wutem  etc  Co.^  24  lowa^ 
615;  see  also  Wood  v.  Ford,  29  Miss.  57.  In  Andrews  v.  Hartford^  mipra^ 
the  coort  intimated  that  had  there  been  an  execator  the  action  might  have- 
been  barred  after  the  expiration  of  a  year  from  the  decedent's  death. 

Bat  if  the  statute  provides  that  such  actions  must  be  brought  within  » 
year  from  the  death  of  the  decedent,  the  statute  commences  to  run  at  th» 
time  of  the  death,  and  is  not  suspended  until  the  appointment  of  an  admin- 
istrator, since  the  statute  gives  the  right  to  sue,  and  this  right  does  not  exist 
independently  of  the  statute,  but  only  as  dependent  upon  it,  and  must  be- 
exercised  in  the  manner  therein  prescribed,  or  not  at  all.  So  that  the  period 
within  which  the  action  must  be  brought  is  to  be  considered  as  a  condition 
imposed  upon  the  right,  and  not  a  limitation;  and  unless  the  statute  be  fol- 
lowed the  right  is  lost.  Therefore,  when  the  statute  enacts  that  the  action 
must  be  brought  within  a  certain  time  from  the  death  of  the  injured  party, 
it  will  be  barred  if  brought  after  that  time:  PUUiburgh  etc  R,  R.  Co,  v.  Hine, 
25  Ohio  St.  629;  Boyd  v.  Clark,  8  Fed.  Bep.  849;  Naah  v.  Toudey,  28  Minn. 
5;  Rugland  v.  Anderaon,  15  N.  W.  Bep.  676  (Minn.). 

Statutes  Change  Rule  in  Many  States. — The  severity  of  the  rale 
that  death  does  not  interrupt  the  running  of  the  statute,  as  well  as  the  fact 
that  the  statute  of  limitations  as  a  statute  of  repose  may  be  deprived  of  its 
efficacy  by  postponing  its  commencement  until  administration  granted,  has 
resulted  in  causing  many  states  to  establish  by  statute  fixed  periods  daring 
which  the  statute  shall  be  suspended  or  postponed:  Lettfis  v.  Ford,  67  Ala. 
143;  Tynan  v.  Walker,  35  Cal.  644;  Setoall  v.  Valentine,  6  Pick.  276;  OreenB 
V.  New  York  etc,  R.  R.  Co.,  48  N.  Y.  Super.  Ct.  333;  MeKeit/ian  v.  McGiUy 
83  N.  C.  517;  Bolt  v.  Datohins,  16  S.  C.  198;  see  also  Woods  on  LimiUtions, 
406,  where  are  collected  these  statutes  of  the  various  states.  Speaking  of 
the  rule  existing  prior  to  the  statute  which  suspends  the  statute  in  all  cases 
for  no  more  than  six  months,  it  is  said  in  Pickett  v.  Hobdy,  63  Ala.  612: 
'*When  a  cause  of  action  had  not  accrued  at  the  death  of  a  person  in  whom, 
when  it  did  accrue,  it  would  reside,  under  this  construction,  the  statute  of 
limitations  did  not  commence  running  until  the  appointment  and  qualifica- 
tion of  a  personal  representative  capable  of  suing.  The  practical  operation 
of  this  principle  was  to  induce  much  speculative  litigation  which  the  lapee  of 
time  should  have  silenced,  and  in  the  particular  case  to  let  in  all  the  mischief 
the  statute  of  limitations  was  intended  to  avoid." 

Where  the  statute  has  commenced  to  run  before  the  debtor's  death,  but 
elapses  after  his  death,  the  creditor  may  nevertheless  have  his  action  against 
the  debtor  within  eighteen  months  after  the  debtor's  decease,  under  the  New 
York  revised  statutes,  which  provide  that  the  term  of  eighteen  months  after 
the  decease  shall  not  be  deemed  any  part  of  the  time  limited  bj*  law  for  th» 
oommencement  of  actions  against  executors  or  administrators:  Wenman  v. 
Mohawk  Itis.  Co,,  13  Wend.  267;  S.  C,  28  Am.  Dec.  464;  Flagg  v.  Rudaty 
1  Bradf.  196;  ScovU  v.  Scovil,  3  How.  Pr.  262.  It  does  not  matter  how  much 
time  has  elapsed  since  the  decease  before  the  grant  of  letters,  when  the  pro- 
vision of  statute  is  that  upon  a  cause  of  action  upon  which  suit  might  be  brought 
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at  the  decedent's  deetii  tbe  oreditaxr  may  oommeDoe  rait  within  one  year  efter 
the  grant  of  letters:  Ikuiglada  y.DeLa  Chuerra,  10  GkL  887;  see  else  T)fnan 
▼.  Walker^  36  Id.  644.  Where  it  is  provided  that  if  any  right  of  actbn  existed 
against  or  in  favor  of  the  deceased  at  the  time  of  death  and  sorvives,  an  acUon 
may  be  brooght  by  or  against  the  tidminiMraior  within  two  years  after  the 
grant  of  administration,  an  exeeator  is  allowed  two  years  after  his  testate'a 
death  to  bring  an  action  upon  a  debt  dae  the  decedent,  thon^  before  that 
time  it  would  otherwise  have  been  barred:  BrtwtUr  v.  BrtwtUr,  62  N.  H. 
62,  59;  Bale9  v.  KempUy\  7  Oray,  382. 

In  Georgia,  the  code  provides  that  the  time  between  the  death  of  a  person 
and  representation  taken  apon  his  estate  shall  not  be  ooonted  against  his 
estate,  provided  suoh  time  does  not  exceed  Q:ve  years.  This  statute  was  held  to 
ocmtemplate  permanent,  and  not  temporary,  letters  of  administration.  And 
this  suspension  will  take  place,  when  one  administrator  dies,  until  an  admin- 
istrator  de  honw  non  is  appointed:  ScoU  v.  AtweU^  63  Qa.  764;  Wt^tman  v. 
Thiol,  04  Id.  11. 

By  a  statute  of  Alabama,  it  b  provided  that  the  time  between  the  death  of 
a  person  and  the  grant  of  letters  testamentary  or  of  administration,  not  ex- 
ceeding six  months,  is  not  to  be  taken  as  a^y  part  of  the  time  limited  for  the- 
commenoement  of  actions  by  or  against  his  executors  or  administrators.  And 
it  is  accordingly  held  that  whether  the  cause  of  action  had  or  bad  not  accrued 
in  tbe  life  of  the  decedent,  and  whether  the  statute  had  or  had  not  commenced 
running,  and  without  regard  to  when  the  administration  is  gnmted,  for  no 
longer  period  than  six  months  can  the  operation  of  the  statute  be  delayed. 
Acd  if  administration  is  granted  during  that  period,  the  bar  of  the  statute  at- 
taches  from  the  grant:  Pickett  v.  HoMy,  63  Ala.  609;  Lewis  v.  Ford,  67  Id.  143. 

Statute  Giving  Time  after  Decease  is  Intended  as  Extension^  noi  Curtailment, 
of  Time,  A  statute  giving  a  party  one  year  after  the  decease  of  his  debtor  to 
bring  his  action  does  not  in  any  case  serve  to  curtail  the  period  for  suing,  but 
is  intended  to  prolong  that  period  when  the  debtor  would  otherwise  be  barred: 
Ricarda  v.  Hutchinson,  4  West  Coast  Rep.  35(Xev.);  Snuth  v.  Hidl,  19 
Cal.  87;  Lowdl  v.  Kier,  50  Cal.  647;  to  the  same  effect,  see  Finney  v.  State ^ 
9  Mo.  225;  Payson  v.  Hadduck,  8  Biss.  293. 

Statute  of  Limitatioks  Suspended  or  Postpoxxd  dubiko  Time 
WHILE  Ckbditor  RESTRAINED  FROM  SuiT  BT  STATUTE. — Where  a  Statute 
restrains  suits  against  representatives  during  a  certain  time  after  the  grant  of 
letters,  this  time  is  to  be  deducted  from  the  statute:  DoweU  v.  Webber,  2  Snied. 
&  M.  452;  AhboU  v.  McElroy,  10  Id.  100;  Tarvtr  v.  Covjort,  5  Ga.  66;  Lawton 
V.  Bouman,  2  Strobh.  190;  Ostrom  v.  Ckirtis,  1  Gush.  467;  Briggs  v.  Thomas, 
32  Vt.  176;  QvAvcy  v.  HaU,  19  Cal.  97. 

The  rule  is  founded  upon  a  similar  principle  to  that  which  sustains  the 
first  rule  stated  in  this  note:  that  it  is  a  necessary  implication  from  the  stat- 
ute. So  a  statute  which  prescribes  that  creditors  must  present  their  claims 
against  an  estate  within  seven  years  or  be  forever  barred  does  not  apply  un- 
til there  is  a  person  against  whom  the  claim  may  rightfully  be  made,  that  is, 
until  an  administrator  or  executor  is  appointed:  McKiiuler  v.  Litllejohn,  1 
Ired.  L.  66.  Similarly,  as  a  creditor  caunot  sue  on  a  claim  presented  to  an  ex- 
ecutor and  allowed  by  him  until  it  is  rejected  by  the  judge,  the  statute  does 
not  run  during  this  intervening  period:  Nally  v.  McDonald,  5  West  Coast  Rep. 
892  (Cal.).  Although  a  judgment  was  obtained  against  a  decedent  before  his 
death,  which  took  place  before  the  judgment  was  barred,  the  statute  did  not 
oegin  to  run  on  the  judgment  until  the  presentation  of  the  claim  to  the  ad- 
ministrator, as  this  was  substituted  by  the  statute  in  place  of  suit,  and  there^ 
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fore  the  aetioii  did  not  aocrao  nntQ  sacli  prtaautation  and  niuatl  of  payment 
and  it  was  not  necesniy  to  make  preeentation  nnta  after  publication  of  notioa 
to  crediton:  Qtiiwy  ▼.  HaU,  19  OaL  97.  When  theereditor  makea  knofwn  hia 
claim  within  the  statatory  time,  hia  daim  will  not  be  bamd  thoii|^  mora 
than  the  atatotory  time  elapeea  before  the  aettlement  and  distribution  of  the 
estate:  MeClhUoet9  Appeal,  29  Pa.  St  360. 

Claim  kot  PEnBHTABLB  withih  Stsmtitort  Tdcb  Bncam  sot  Aoobdkd 
is  not  barred  by  a  statate  prescribing  that  elaims  must  be  prcaanted  within  a^ 
certain  time  after  probate  or  administiation  granted:  Duggv  y.  Olgleifiy,  99 
DL  405;  Ford,  ▼.  ^mtO,  18  K.  W.  Rep.  925. 

PKin>KMOT  09  PsocKEDiNoa  TO  CoNTiflT  Vaudxtt  OF  WiLX.  does  not  af« 
feet  a  creditor's  rights,  and  the  statate  mns  from  the  time  when  he  mig^ 
properly  begin  an  action:  DdapLaoM  y.  Qnitii,  38  Ohio  St  413;  aee  Bradford 
V.  Baudinoi,  3  Wash.  C.  C.  122. 

Whebi  PukiNTirr  and  DanKDAiiT  Both  Claim  uvdir  Samb  G&aktob, 
plaintiff  need  not  go  back  of  sach  grantor:  Wcife  v.  Dowell,  51  Am.  Dee.  147; 
Gilliam  v.  Bim,  49  Id.  379,  and  note  on  estoppel  of  persons  claiming  under 
a  common  scarce  of  title,  383-389.  But  the  defendant  may  set  ap  title  ad- 
veme  to  the  common  grantor's,  or  a  better  titie  in  himself  than  the  common 
grantor's:  Joeekd  y.  Boston,  47  Id.  142;  Wolfe  y.  DaweU,  51  Id.  147;  Martm 
V.  BanleU,  51  Id.  770,  and  notes  to  these  cases.  The  principal  case  la  cited 
to  the  first  point,  mtpra:  SeoU  y.  Singer,  54  Ga.  689. 
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OwNBB  M0ST  Pat  roB  Kbpaiss  Made  under  Comt&act  upon  MACHiKEBt 
which  is  deliyered  and  accepted,  notwithstanding  other  machinery,  of 
which  the  repaired  machinery  is  independent,  and  which  was  also  to  bs 
repaired  under  the  contract,  is  not  repaired  or  deliyered. 

Expense  of  Tbanspobtation  Negessakilt  iNCfUBSXD  bt  Plaintevf  tx 
Fulfilling  his  Part  of  Agreement  is  legitimate  item  of  damages,  in 
an  action  for  breach  of  the  contract. 

Acts  and  Declarations  of  Agent  in  Exsoution  of  his  Aoknot  Bnro 
Principal. 

It  should  be  Submitted  to  Jurt  to  Find,  First,  whether  Aokngt  is 
PBoyED;  and  if  so,  then  testimony  as  to  the  acts  and  declarations  of  the 
agent  is  admissible;  otherwise  it  should  be  exdaded  from  their  consid- 
eration in  making  up  their  verdict. 

New  Trial  will  be  Granted  on  Qround  that  Verdiot  is  Gontrart 
to  EyiDENCE,  where,  in  action  for  breach  of  contract,  though  it  cannot 
be  shown  by  any  interpretation  of  the  proof  that,  there  was  a  delay  of 
two  months,  yet  such  time  of  delay  is  made  the  basis  of  damages  in  the 
verdict 

Prospective  Profits  that  are  Too  Remote  or  Uncertain  are  not  to  be 
admitted  as  an  element  of  damages  for  breach  of  contract. 

PBOflpEOTiVE  Profits  of  Cotton  Factory  are  Too  Unoebtain  to  Fi»> 
NiSH  Element  of  Damages  for  breach  of  contract  to  repair  maohlncfy 
of  the  factory. 
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AonoN  by  Bogers  against  the  Ooweta  Falls  Uanafaoinring 
Company  for  damages  for  breach  of  contract  to  repair  machin- 
ery belonging  to  the  plaintiff.    The  plaintiff  was  the  owner  of  a 
cotton  factory,  and  entered  into  a  contract  with  the  defendant, 
by  which  the  factory  machinery  was  to  be  repaired  as  soon  as 
possible,  or  by  July  1, 1851,  except  two  spinning-frames,  and 
these  were  to  be  repaired  by  September  1,  1851.    It  appeared 
that  the  work  could  have  been  finished  by  the  first  of  July, 
1851.    Crockett,  who  was  the  agent  of  the  company,  and  made 
the  contract,  testified  that  he  was  stopped  in  the  work  by  the 
president  of  the  company.    A  part  of  the  machinery  was  ulti- 
mately finished  and  delivered.    But  the  spinning-frames  were 
never  repaired,  and  were  much  injured  by  ill  usage  and  expos- 
ure.   The  mill  was  necessarily  idle  for  some  time  because  of  the 
breach  of  contract,  but  as  to  the  length  of  this  time  the  testi- 
mony was  somewhat  conflicting.     The  company's  agent  induced 
the  plaintiff  to  send  the  machinery  to  Columbus  to  be  repaired. 
Testimony  was  admitted  that  the  profits  from  the  mill  would 
have  been  from  twelve  dollars  to  thirty  dollars  per  day  had  the 
contract  been  fulfilled.    The  plaintiff  had  employed  hands, 
bought  cotton,  and  made  other  arrangements  to  start  the  mill 
on  the  first  of  July.    The  defendant  showed  that  the  repairing 
of  the  machinery  that  was  delivered  was  worth  three  hundred 
dollars.     The  verdict  was  for  the  plaintiff  for  two  thousand 
three  hundred  and  twenty  dollars  and  forty  cents.     The  plaint- 
iff moved  for  a  new  trial,  on  several  grounds,  as  follows:  1. 
Because  the  court  refused  to  charge  that  if  the  defendant  re- 
paired any  portion  of  the  plaintiff's  machinery,  and  the  plaintiff 
recei  ved  it  as  repaired,  the  plaintiff  is  bound  to  pay  the  defend- 
ant the  value  of  such  repairs;  but  charged  that  if  plaintiff  re- 
ceived a  portion  of  the  machinery  under  the  expectation  that  the 
balance  would  be  completed  under  the  contract,  and  the  balance 
was  not  completed,  he  was  not  bound  to  pay  for  any;   2.  That 
the  court  erred  in  admitting  evidence  as  to  the  expense  in- 
curred by  the  plaintiff  in  transporting  the  machinery  to  and  from 
Columbus;  3.  That  the  court  erred,  after  excluding  testimony 
as  to  the  declarations  of  Crockett  as  to  the  terms  of  the  contract, 
in  permitting  proof  of  what  was  done  under  the  contract;  4. 
That  the  verdict  was  contrary  to  the  instructions,  since  the 
court  charged  that  the  plaintiff  could  not  recover  for  the  stop- 
page of  his  mill  if  the  machinexy  necessary  to  run  it  was  deliv- 
ered by  the  time  agreed  upon;  5.  That  the  damages  are  ex- 
4^ssive.     The  court  decided  upon  granting  the  motion,  unless 
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the  plaintiff  would  remit  the  costs  of  transportation  to  and  from 
Ck>lumbus,  and  the  damage  done  in  such  transportation  and 
from  exposure  while  in  Columbus,  the  court  stating  the  amounts 
of  such  damage.  But  the  defendant  refused  to  accept  this 
remitter,  and  ilie  court  then  oyerruled  the  motion,  and  eiror  is 
assigned  thereon. 

A.  S,  Cooper  and  H,  J9btt,  for  the  plaintiff  in  error. 
Denton  and  Moses,  for  the  defendant  in  error. 

By  Court,  Luxpedt,  J.  We  cannot  doubt  the  propriety  of 
remanding  this  cause  for  a  rehearing.  We  propose  to  glance 
cursorily  at  the  prominent  points  made  by  the  bill  of  exceptions. 

All  the  material  portion  of  the  machinery  was  repaired  and 
and  carried  home  by  the  owner,  two  spinning-frames  only  being 
left  unfinished.  The  Talue  of  the  machinery  thus  repaired  and 
received  back,  if  the  testimony  of  the  witnesses  is  to  be  credited, 
made  the  cotton  factory  to  which  it  belonged  worth  to  its  owner 
twelve  dollars  and  forty  cents  per  day  net  profits.  The  propel- 
ling machinery  was  not  dependent,  of  course,  upon  the  spinning- 
frames.  Now,  concede  that  Mr.  Bogers  received  the  propel- 
ling machinery  under  the  expectation  that  the  spinning-framea 
would  be  repaired  also,  and  they  were  not,  is  that  a  good  reason 
why  he  should  pay  nothing  for  the  propelling  machinery  ?  Did 
he  derive  no  benefit  from  that  which  was  finished?  And  shall 
he  keep  it  and  not  pay  for  it  f 

We  do  not  think  the  court  erred  in  allowing  evidence  as  ta 
the  cost  of  the  transportation  of  the  machinery  to  and  from 
Columbus,  at  least  as  to  the  two  spinning-frames.  They  vfem 
transported  to  the  shop  of  the  company,  under  a  contract  to  be 
repaired.  If  they  were  not,  this  useless  expense  was  incurred 
by  Bogers  in  consequence  of  the  failure  of  the  company  to  x>er- 
form  their  undertaking.  It,  as  well  as  the  damage  done  to  the 
spindles  while  exposed  at  Columbus,  constitute  legitimate  items 
of  dwiage  for  the  violation  of  the  contract. 

As  to  all  that  portion  of  the  testimony  which  consisted  of  the 
acts  and  declarations  of  Crockett,  we  consider  the  rule  to  be 
this:  it  should  have  been  submitted  to  the  jury  to  find,  in  the 
first  place,  whether  or  not  the  proof  showed  that  Crockett  acted 
as  the  agent  of  the  company  in  making  the  contract.  If  so, 
then  all  he  did  and  said  in  the  execution  of  his  SLgencj  was  ad- 
missible evidence,  and  bound  his  principal;  otherwise  it  should 
have  been  excluded  from  their  consideration  in  making  up  their 
verdict. 
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That  the  verdiot  was  oontmiy  to  the  eridenoe  as  to  tbs 
timo  the  maohinezy  was  detained  there  can  be  no  doubt.  Ao- 
cording  to  the  testimony  of  some  of  the  witnesses,  it  was  ze- 
ceived  at  the  time  stipulated.  By  no  interpretation  of  the  proof 
-can  it  be  shown  that  it  was  delayed  two  months  after  the  time 
stipulated  for  its  completion;  and  yet  sixty  days  is  assumed  as 
the  basis  of  the  calculation  for  damages.  OiTing  to  the  plaint- 
iff the  longest  time  proved,  and  the  highest  estimate  as  to 
profits,  and  the  injury  sustained,  instead  of  being  upwards  of 
one  thousand  seven  hundred  dollars,  could  not  have  amounted 
to  one  thousand  two  hundred  dollars.  On  this  branch  of  the 
case  we  cannot  doubt  that  the  verdict  was  strongly  and  de- 
cidedly against  the  weight  of  evidence. 

But  was  the  basis  upon  which  this  judgment  was  rendered 
maintainable  ?  It  was  founded  almost  exclusively  upon  specu- 
lative profits;  it  was  a  calculation  upon  conjectures,  and  not  upon 
facts.  We  will  not  say  that  there  is  no  case  where  the  allow- 
ance of  damages  upon  expectant  profits  is  inadmissible,  but  we 
are  quite  sure  that  this  is  not  one  of  them;  the  gains  were  too  re- 
mote and  uncertain,  depending  upon  a  variety  of  contingencies, 
the  failure  of  any  one  of  which  would  subvert  the  whole  com- 
putation. Who  will  undertake  to  say  and  swear  that  a  cotton 
factory  in  Georgia  will  pay  expenses,  much  less  yield  a  certain 
amount  of  net  profits,  for  any  given  period  ?  What  a  conflict- 
ing opinion  and  experience  would  such  a  question  elicit  1  We 
are  inclined  to  think  that  this  whole  testimony,  as  to  the  gains 
which  the  plaintiff  would  have  derived  from  this  contract  had 
he  not  been  prevented  from  realizing  them  by  the  delinquency 
of  the  defendant,  should  have  been  rejected  as  too  contingent 
and  speculative,  and  too  dependent  upon  the  fluctuation  of 
'markets,  the  chances  of  business,  and  other  casualties,  to 
enter  into  a  safe  or  reasonable  estimate  of  damages.  And  in 
lieu  thereof,  a  calculation  should  have  been  made  of  the  loss 
actually  sustained  by  the  hire  of  hands,  the  interest  on  the  in- 
vestment, and  solid  data  like  these,  as  the  criieria  of  loss  by  the 
detention  of  the  machinery.  We  are  aware  that  neither  the 
English  nor  American  courts  have  been  uniform  in  their  adju- 
dications upon  this  doctrine.  Generally,  the  earlier  decisions  in 
both  countries  concurred  in  denying  profits  as  any  part  of  the 
damages  to  be  compensated,  and  that  whether  in  cases  of  con- 
tract or  of  tort:  Flureau  v.  ThomhiU,  2  W.  Black.  1078;  -BoWn- 
son  V.  Barman^  1  Exch.  850;  Bitner  v.  Brought  11  Pa.  St.  127; 
Schooner  Lively ^  1  Gall.  815, 325;  Jennings  v.  Brig  Peraeveranoe^ 
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8  Dall.  838;  The  Anna  Maria,  2  Wheat.  327;  Amiable  t.  Nancy, 
8  Id.  560;  Josef  a  v.  Segunda,  5  Id.  858;  Wdd  t.  Ntchols,  17 
Pick.  543;  Smith  t.  Condry,  1  How.  28;  Blanchard  t.  Ely,  21 
Wend.  342;  Freeman  y.  CZu/e,  3  Barb.  424.  But  some  of 
the  more  recent  cases  have  doubted  whether  some  of  the  prece- 
deuts  cited  have  not  pushed  the  rule  beyond  the  true  line: 
Masterton  v.  Miyor  etc.  of  Brooklyn,  7  Hill,  62  [42  Am.  Dec.  38); 
New  York  etc,  B,  B.  Go.  t.  Story,  6  Barb.  419;  Donned  t.  Jones, 
17  Ala.  689  [52  Am.  Dec.  194]. 

Chancellor  Kent  sajs  that  speculative  profits  are  not  allowed: 
2  Kent's  Com.,  5th  ed.,  480,  in  notes.  And  perhaps  the  fable 
of  the  milkmaid  in  the  spelling-book  is  the  best  illustration  as 
to  what  is  meant  by  this  phrase. 


Declarations  of  Agent  in  Execution  op  his  Aobnct  Bind  Pbincipal: 
Bumham  v.  EUis,  63  Am.  Dec.  625,  and  cases  cited  in  note  627;  Cobb  ▼.  Joh^ 
mm,  62  Id.  457,  and  note  458. 

Deolabations  of  Aoknt  do  not  Bind  Principal  until  Agknot  is  Fibst 
Cleablt  Established:  MarshaU  v.  Haney^  59  Am.  Dec.  92;  Moort  ▼.  BeUU^ 
63  Id.  771;  and  whether  the  declaration  was  uttered  in  the  representative  or 
individaal  capacity  of  the  declarant  is  for  the  jury  to  determine:  Whitney  t. 
8weU,  Id.  228. 

Pkosfbctivb  Pbopits,  Recovery  of,  as  Damages:  See  Cannon  v.  Folsom, 
63  Am.  Dec.  474,  and  cases  cited  in  the  note  476.  For  failure  to  oonstract 
machinery  within  a  certain  time  a  planter  recovered  for  the  loss  of  a  crop  d 
sugar-cane,  which  by  the  contract  the  machinery  was  to  grind:  Ooodloe  ▼. 
Rogers,  61  Id.  205. 

New  Trial  will  be  Granted  when  Verdiot  is  Clearly  and  Unmistak- 
ably Contrary  to  Evidence:  Hall  ▼.  Page,  48  Am.  Dec  235;  Woodward  v. 
James,  51  Id.  649;  Shepfterd  v.  BurhliaUer,  58  Id.  523,  and  notes.  But  if  this  is 
doubtful,  and  there  is  evidence  on  both  sides,  the  verdict  will  not  be  set  aside, 
though  the  preponderance  of  the  evidence  may  be  against  the  verdict:  CUurh 
▼.  Whitaker,  48  Id.  160;  PeeJcY,  ikincf,  46  Id.  368,  and  cases  cited  in  the  notes. 

Apportionment  of  Contracts:  See  note  to  Cuihbert  ▼.  Kuhn^  31  Am.  Dea 
617-522.  Apportionment  of  personal  contracts  was  not  permitted  at  oommon 
law:  Van  lienaselaer  v.  Bradley,  45  Id.  451.  Where  materials  have  been  deliv- 
ered and  accepted,  or  work  has  been  done,  though  not  according  to  the  terms  of 
the  contract,  the  party  benefited  is  liable  on  an  implied  promise  to  the  extent 
that  he  has  been  benefited  upon  a  count  in  quantum  ifcUebat  or  quantum  meruiL 
Buiz  V.  Norton,  60  Am.  Dec.  618;  Coe  v.  Smith,  58  Id.  618;  Oleawn  v.  Smith, 
57  Id.  62;  Lee  v.  Ashbrook,  55  Id.  110;  McKinney  v.  Springer,  54  Id.  470,  and 
note  479.  But  where  the  contract  is  entire  and  executory,  and  is  willfully 
broken  by  the  plaintiff  he  cannot  recover  on  quantum  meruU:  Winttead  v. 
Reid,  57  Id.  571,  and  note  572;  Harmon  v.  Salmon  IhUa  Mfg.  Co.,  58  Id. 
718. 
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Febnandeb  v.  Dunn« 

[19  Oboboxa,  487.] 
HiASDBi  OF  Damages,  whzbb  Vendeb  of  Jjkin>  is  Evioted,  U  the  porohaM 

money,  with  interest  during  the  time  while  the  vendee  was  liable  for  mesne 

profits. 
EviCTBD  Vbndkb  Who  has  Enjoyed  Land  for  Period  before  Parabiodnt 

Title  Aocbued,  daring  which  he  was  not  liable  for  mesne  profits,  cannot 

recover  against  his  vendor  interest  on  the  purchase  money  during  this 

period. 

Bill  by  Dunn,  the  administrator  of  John  Sellars,  deceased, 
against  Mary  Femander,  administratrix  and  sole  heir  of  John 
Palmer,  deceased.  It  was  alleged  that  Palmer,  for  the  consider- 
ation of  two  hundred  and  fifty  dollars,  conveyed,  by  deed  of 
warranty,  to  Sellars,  a  lot  of  land;  that  Sellars  sold  the  land  and 
gave  his  bond  for  titles  to  McCrea;  that  Palmer  never  obtained 
a  grant  to  the  lot,  and  that  it  had  therefore  reverted  to  the  state; 
that  McCrea  sued  Sellars  on  the  bond  for  titles,  and  judgment 
was  rendered  against  Sellars  for  one  thousand  one  hundred  and 
eight  dollars,  with  costs,  which  he  paid;  that  the  defendant  was 
notified  of  the  pendency  of  this  action.  And  the  bill  prayed  a 
decree  for  the  amount  of  that  judgment,  with  the  costs  and  ex- 
penses of  litigation.  Verdict  was  for  the  complainant  for  six 
hundred  and  seventy-two  dollars  and  thirty  cents,  with  costs. 
The  defendant  then  moved  for  a  new  trial  upon  several  grounds; 
and  among  others,  on  the  ground  that  the  court  erred  in  instruct- 
ing that  the  measure  of  damages  was  the  purchase  money,  with 
interest  from  the  sale  of  the  land,  since  the  evidence  showed 
that  the  plaintiff's  intestate  enjoyed  the  possession  of  the  land 
for  several  years  before  the  outstanding  title  accrued,  and  during 
this  time  there  was  no  liability  for  mesne  profits.  The  motion 
was  overruled,  and  to  this  decision  error  is  assigned. 

D.  F,  Eammondy  for  the  plaintiff  in  error. 
WhiiakeTy  for  the  defendant  in  error. 

By  Court,  LuMPxm,  J.  We  affirm  the  judgment  of  the  court 
below  on  all  the  grounds  taken  in  the  motion  for  a  new  trial, 
except  his  charge  as  to  the  measure  of  damages  in  this  case. 
Usually  it  is  the  purchase  money,  with  interest  from  the  sale  of 
the  land.  But  the  proof  here  is  that  Sellars,  the  intestate  of 
the  complainant,  and  his  assigns,  enjoyed  the  possession  of  the 
land  for  several  years  before  the  paramount  outstanding  title 
accrued;  viz.,  before  the  lot  was  granted  by  the  state.  During 
this  time  there  was  no  liability  for  mesne  profits;  and  conse- 
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<inentlj  no  intereet  on  the  purchase  money  should  be  compared 
during  this  period:  OauUeins  y.  ffarres,  9  Johns.  824;  Outkrie  t. 
Pugsley,  12  Id.  126;  Catnes  t.  Brisban,  13  Id.  21;  Staato  t. 
Ten  Byck'a  Eafra,  8  Oai.  Ill;  Kerley  t.  Bichardson,  17  Ga.  602. 

Vkkdks  in  Possession,  whkthxr  Bjojmvkd  ntoM  Patmbkt  or  Pctrcbisi 
Prick  ufon  Failubx  of  Titlb:  Bee  Salmon  ▼.  HoffnuM,  66  Am.  Deo.  322,  and 
oaaes  cited  in  note  325;  Funuier  v.  May,  53  Id.  83;  Lynch  ▼.  Baaeter^  51  Id. 
735;  Jones  v.  Taylor,  56  Id.  48;  Woodniff  v.  Bttitc€,  38  Id.  559. 

EvionoN  OF  Vbndes. — Eviction  or  failure  of  title  constitates  no  defense  al 
law  to  action  for  purchase  price:  Ctdlum  v.  Branch  Bank^  37  Am.  Dec  725. 
Sale  of  land  by  sheriff  arnoonts  to  eviction,  and  vacates  the  contract  for  the 
sale  thereof:  Martin  v.  Atkinson,  50  Id.  403.  Vendee  evicted  under  decras 
against  vendor,  afterwards  reversed,  is  entitled  to  be  reinstated:  TalboU  v 
BeU,  43  Id.  126. 

Value  of  Land  at  Time  of  Breach  is  Measure  of  Damages  for  breach 
of  contract  to  convey  land:  Shaw  v.  WUHns,  49  Am.  Dec.  692,  and  note  697; 
see  also  Martm  v.  Atkinson,  50  Id.  403;  McConneU  v.  Dunlap,  3  Id.  723;  Rohr 
V.  Kindt,  39  Id.  53. 

Purchaser's  Remedy  aiter  Gontetange:  See  Woodr^fr,  Bunetf  38 
Deo.  559,  and  note  560. 


Adams  t;.  Diokbo^. 

[19  Oboboxa,  fflS.] 

To  Rntttlb  Person  to  Bill  of  Interpleader,  He  must  have  Ko  Interb0 
in  the  fund  or  property  in  opposition  to  the  claimants  thereto,  whom  he 
calls  upon  to  interplead,  that  their  rights  may  be  determined. 

Executor  has  Such  Interest  in  Testator's  Property  as  Precludes  Hoc 
FROM  Maintaining  Bill  of  Interpleader,  calling  upon  legatees  to  in- 
terplead with  a  person  who  has  sued  the  executor  for  the  property 
bequeathed  to  the  legatees,  and  who  claims  it  under  title  paramount  to 
the  testator's;  the  executor  is  the  proper  person  to  defend  such  suit,  and 
he  cannot  by  bill  of  interpleader  impose  this  burden  upon  the  legatees. 

Judgment  Recovered  against  Executor  on  Title  Paramount  to  Tbbxa* 
tor's  will  protect  executor  from  claimants  of  same  property  under  the 
will,  if  he  commits  no  devastavit  by  making  a  faithless  or  merely  colora- 
ble defense. 

Pendency  of  Action  against  Executor  for  Testator's  Property  will  sns- 
pend  any  action  against  him  respecting  such  property  by  the  claimants 
under  the  will. 

Interposition  of  Equity  ry  Bill  of  Interpleader  is  Unnecessary  fob 
Protection  of  Executor  sued  for  testator's  property,  since  the  judg- 
ment at  law  against  him  will  protect  him  against  the  claimants  under  the 
will  if  he  duly  defends  the  action,  and  the  pendency  of  this  action  will  aos- 
pend  any  action  in  this  respect  that  such  claimantB  may  bring  against  him. 

Bills  Praying  Direction  of  Court  of  Equity  in  Marshalino  Absrs  of 
Testator  are  sustained  only  where,  from  the  complication  of  the 
of  the  testator,  the  administering  of  the  estate  would  be  onaafe. 
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Bill  bt  Ruboutok  Fratiko  DntaonoK  nr  MABSBALnro  TnrAfOB.*8  AflSRS, 
and  decree  for  complaiiuuif ■  protection,  will  not  be  rastained  on  th* 
ground  that  one  claiming  under  title  paramount  to  the  testator's  titla 
faaa  aned  the  executor  for  certain  elavea  specifically  bequeathed,  sinoe 
whatever  be  the  event  of  the  suit,  the  executor  is  amply  protected  and  hia 
duty  is  plain. 

finx  of  interpleader.    The  opuiion  states  the  oasa, 
W.  O.  HanseU  and  Alexander,  for  the  plaintiff  in  error. 


Underwood  and  HuU,  representing  Akin,  for  the  defendants  in 

«Tror. 
« 
By  Coort,  MoDokald,  J.    Complainant's  testator,  amongst 

other  things,  bequeathed  to  his  wife  and  three  brothers  all 
his  negroes,  to  be  equally  divided  among  them.  After  the  pro- 
bate of  the  will,  and  the  qualificatipn  of  complainant  as  execu* 
tor,  he  was  sued  in  an  action  of  trover  by  John  Dickson,  as 
administrator  of  Elizabeth  Fielding,  deceased,  a  former  wife  of 
the  testator,  for  all  the  negroes  embraced  in  the  will,  claiming 
them  under  antenuptial  marriage  articles  as  the  property  of  his 
intestate.     The  legatees  claim  the  property  under  the  will. 

The  complainant  files  his  bill,  alleging  that  he  claims  no  in- 
cLiyidual  interest  in  and  to  the  said  slaves  or  their  hire;  that  he 
holds  them  and  their  hire  as  executor  of  the  last  will  and  testa- 
ment of  Jonathan  Fielding,  deceased,  and  that  he  cannot  sur- 
render the  said  slaves  to  either  of  the  parties  without  great  risk, 
trouble,  and  expense,  and  until  they  appear  before  the  court 
«nd  interplead  with  each  other,  and  a  final  order  and  decree  of 
the  court  shall  be  had  for  his  protection;  and  he  prays  that  the 
«aid  parties  may  interplead,  and  settle  and  adjust  their  right 
and  title  to  said  negro  slaves  and  their  hire.  The  bill  is  enti- 
tled a  bill  of  interpleader;  but  it  contains  an  additional  prayer 
that  the  court  wordd  secure  and  protect  him  from  injury  and 
loss  by  giving  him  the  benefit  of  its  direction,  order,  and  de- 
cree, in  the  marshaling  of  the  assets  of  the  estate.  The  bill 
was  demurred  to;  the  demurrer  was  sustained  and  the  bill  dis- 
missed, and  the  decision  of  the  court  is  excepted  to. 

The  case  made  by  this  bill  is  simply  this:  the  complainant 
is  sued  for  slaves  which  came  to  his  possession  as  executor  by  a 
party  who  claims  title  to  them  in  opposition  to  the  title  of  tes- 
tator; and  the  other  parties  called  on  to  interplead  claim  the 
same  property  as  legatees  under  the  testator's  will,  and  claim 
his  title.  Is  this  a  case  in  which  the  executor  may  file  a  bill  of 
interpleader? 

Am.  Dbo.  Vol.  LXV— 89 
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To  entitle  a  person  to  a  bill  of  interpleader,  he  mnst  be  in  » 
position  in  whiob  he  is  liable  to  one  of  two  or  more  persons, 
who  claim  from  him  the  same  debt  or  duly;  aud  he  claims  no 
right  in  opposition  to  the  claimants,  or  either  of  them;  and  he 
does  not  know  to  whom  he  ought  of  right  to  render  the  debt 
or  duty.  In  such  case,  he  may  generally  call  on  the  parties  to 
interplead,  that  the  court  may  judge  between  them,  and  he  be  pro* 
tected.  He  must  be  a  party  entirely  indifferent  between  them. 
The  amount  of  the  fund  or  matter  in  the  hands  of  complainant, 
upon  which  hostile  claims  are  alleged  to  haTe  been  made,  must 
be  taken  to  be  as  stated  by  the  complainant,  and  cannot  be  con- 
troTerted  by  the  answers  for  the  purpose  of  having  it  adjudicated 
upon:  Aikin9on  ▼.  Manks,  1  Cow.  704. 

The  complainant,  as  executor,  owes  no  debt  or  duty  to  Dick* 
son,  administrator  of  Elizabeth  Fielding;  he  is  not  without 
interest  in  the  suit  instituted  by  Dickson  as  administrator;  h» 
is  the  proper  person  to  defend  the  action;  and  he  is  bound  to 
do  it.  He  cannot  by  a  bill  of  interpleader  call  on  legatees,, 
whose  interest  it  is  his  duty  to  protect,  to  assume  the  burdens 
of  litigation  which  his  office  of  executor  imposes  on  him.  For 
certain  purposes,  the  title  of  the  property  is  in  him.  If  neces* 
9ary,  he  may  sell  the  property  for  the  payment  of  debts  or  mak* 
ing  distribution.  His  liability  may  be  different  in  amount  to  the 
parties  on  whom  he  calls  to  interplead.  If  Dickson  makes  good 
his  titie,  he  may  recover  the  slaves  and  the  value  of  the  hire;  to 
the  legatees  he  is  liable  for  the  hire  only  that  he  received,  if  h» 
was  guilty  of  fraud  or  negligence. 

The  interposition  of  a  court  of  chanceiy  is  not  necessary  to  the- 
ample  protection  of  the  complainant.  If  he  commits  no  detxtS' 
tavit  by  making  a  faithless  or  merely  colorable  defense  to  the  ac* 
tion  at  law,  and  the  property  should  be  recovered  from  him,  Uie 
judgment  recovered  on  title  paramount  to  testator's  title  will 
protect  him.  The  pendency  of  the  action  for  the  property  will 
be  sufficient  to  suspend  any  suit  that  the  legatees  may  institute 
against  him.  The  suit  is  upon  the  legal  title,  and  the  com- 
plainant must  defend  himself  as  well  as  he  can  at  law.  In  a  case^ 
of  this  sort,  the  court  will  not  assume  the  right  to  try  the  legal 
titie:  2  Story's  £q.  Jur.,  sec.  820.  To  sustain  this  bill  would 
be  to  protract  the  litigation  between  the  parties,  transfer  from  a 
court  of  law  the  appropriate  jurisdiction  to  a  court  of  chancery, 
the  trial  of  a  mere  legal  titie,  and  add  to  the  expenses  of  the 
parties  without  giving  the  complainant  a  surer  protection  thai» 
a  judgment  at  law  would  afford  him. 
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The  bill  piays  the  direction  of  the  ooart  in  the  marshaling 
the  assets  of  the  testator,  and  asks  the  decree  of  the  court  for 
complainant's  protection.  Such  bills  have  been  sustained  both 
in  England  and  in  this  state,  but  only  in  cases  where  from  the 
complication  of  the  affairs  of  the  testator  the  administering  the 
estate  would  be  unsafe. 

Such  is  not  the  case  here.  There  is  no  difficulty  presented 
in  the  bill  before  us  that  ought  to  embarrass  the  executor.  Ger- 
tain  slaves  which  came  to  his  possession  as  executor  are  claimed 
by  title  paramount  to  thafc  of  the  testator,  and  suit  has  been  in- 
stituted against  him  for  their  recovery.  If  they  ore  recovered 
from  him,  after  a  fair  and  faithful  defense,  the  legatees  can 
have  no  claim  for  them.  If  they  are  not  recovered,  the  duiy  of 
executor  is  plain,  and  there  can  be  no  difficulty  in  delivering 
them  to  the  legatees  under  the  directions  of  the  will. 

Judgment  below  affirmed. 

Intjebplbades,  when  Sustaikablx:  Oibgon  v.  OotdthcaUe,  42  Am.  Deo. 
092;  Yarborowjh  v.  T/iompaon,  41  Id.  626;  Qtunn  v.  Green,  36  Id.  46;  Sham 
T.  Coster,  35  Id.  690,  and  note  695-712,  discnssing  the  subject. 

JuDOHENT  Ck>NCLUSiVB  AS  TO  Partiies  AND  Pkivies  ONLY;  TarUUm  V. 
Johnson,  60  Am.  Dec  515;  Wimton  v.  West/Ml,  58  Id.  278,  and  cases  cited 
in  the  note  281.  Devisees  not  parties  to  suit  by  a  creditor  against  the  execu- 
tor are  not  bound  by  decree  subjecting  the  devised  realty:  Hvjdgin  v.  Hudgtii^ 
52  Id.  124.  Sale  on  execution  against  executor  frees  property  from  legatee's 
lien:   WUUammm  y.  Branch  Bank,  42  Id.  617. 

To  JoffniY  Intebfsrencb  of  Equity  with  Legal  Admikistbation  of 
Assets,  clear  prima  fticU  case  must  be  stated:  MiUa  v.  Lumpkm,  44  Am* 
Dec.  677.  Jurisdiction  of  equity  over  estates  of  decedents:  See  Orten  ▼• 
OrtighUm^  48  Am.  Dec.  742,  and  note  744-751. 


Cunningham  v.  Morbis. 

[10  GxoBOiA,  683.] 

Action  tor  Mesne  Profits  is  Action  of  Trespass  Vi  r  Abmes,  and 
plaintiff  may  recover  not  only  the  mere  rent  of  the  premises,  but  also 
such  extra  damages  as  the  particular  circumstances  of  the  case  may  de- 
mand. 

PlAintiff  may  Rbooter  in  Ejecttment,  Together  with  Premises,  not 
only  the  mesne  profits  for  the  use  and  occupation  thereof,  but  also  dam- 
ages for  trespasses  committed  during  disseisin,  where  by  ejectment  ilie 
statute  permits  the  recovery  of  mesne  profits,  and  inhibits  a  separata 
action  therefor. 

^in)OMENT  IN  Ejectment  Bars  Action  of  Trespass  Quasi  Clausum 
Freoit  for  trespasses  committed  before  the  judgment,  where  statute  Der> 
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miti  noavBty  by  e}«otment  of  metne  profiti  and  inlubitB^  aepacmta  aotioo 
therefor,  eiiioe  in  saoh  ejectment  the  plaintiff  may  recover  for  each 


Tbbbpass  quare  cUmsumfregU.  The  plftinidff,  to  make  out  his 
title,  offered  in  evidence  the  original  writ  in  an  aotion  of  eject- 
ment between  the  same  parties  for  the  same  land  upon  which 
the  trespass  is  charged.  The  writ  also  contained  a  count  for 
mesne  profits.  Upon  the  writ  was  a  confession  of  judgment,  as 
follows:  "I  confess  judgment  to  the  plaintiff  for  the  premises 
in  dispute,  with  costs  of  suit,  and  nothing  for  rents  and  mesne 
profits.  J.  W.  H.  Underwood,  defendant's  attorney.  August 
term,  1853."  The  plaintiff  then  offered  evidence  of  the  tres- 
pass alleged;  and  tiie  defendant  moved  that  the  evidence  be 
confined  to  trespasses  committed  since  the  confession  of  judg- 
ment. The  court  ruled  in  accordance  with  this  motion.  The 
plaintiff  then  suffered  a  nonsuit,  with  the  right  to  except;  and 
excepted  to  this  ruling. 

Alexander,  for  the  plaintiff  in  error. 

Dndenoood,  for  the  defendant  in  error. 

By  Court,  LuiiPxiN,  J.  The  defendant  in  ejectment  having 
confessed  judgment  to  the  plaintiff  for  the  premises  in  dispute 
and  costs  of  suit,  '*  but  nothing  for  rents  or  mesne  profits,"  can 
the  plaintiff  in  an  action  quare  clatLSum  /regit  go  behind  this 
judgment  and  recover  damages  for  the  asportation  of  timber 
cut  on  the  land?  Notwithstanding  the  cases  of  (HU  v.  Cole, 
1  Har.  &  J.  403,  and  Murphy  v.  Ouion,  2  Hayw.  162,  seem- 
ingly to  the  contrary,  we  take  it  to  be  well  settled  that  as  the 
action  for  mesne  profits  is  an  action  of  trespass  t;i  ei  armie  the 
jury  are  not  confined  in  their  verdict  to  the  mere  rent  of  the 
premises,  although  the  action  is  said  to  be  brought  to  recover 
the  rents  and  profits  of  the  estate,  but  may  give  such  extra 
damages  as  they  may  think  the  particular  circumstances  of  the 
case  may  demand :  Adams  on  Ejectment,  391.  And  accordingly, 
in  Morgan  v.  Varick,  8  Wend.  587,  the  court  held  that  inasmuch 
as  the  severance  of  machinery  from  the  mill  did  not  divest  the 
owner  of  his  property,  that  what  was  before  part  of  the  freehold, 
by  the  severance,  became  personal  property,  and  the  owner 
might  recover  for  the  property  thus  severed  in  an  action  for 
trespass  in  mesne  profits.  This  was  an  action  of  trespass  for 
mesne  profits  and  de  bonis  asportatis,  to  which  the  statute  of 
limitations  was  pleaded,  and  Chief  Justice  Savage,  in  delivering 
tliu  opinion  of  the  court,  says:  ''It  seems,  indeed,  unjust  that 
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the  defendant  should  obtain  tortious  possession  of  the  plaintiff's 
real  estate,  remove  the  buildings  or  timber  [the  very  injury 
complained  of  in  the  case  before  us],  which  constituted,  per- 
haps, the  principal  value,  and  secure  himself  from  responsibility 
by  delaying  the  action  of  ejectment  for  six  years,"  etc.  And  he 
decides,  in  conformity  with  the  elementary  principle  cited  from 
Adams,  that  the  action  for  mesne  profits  is  an  action  of  trespass 
in  which  the  plaintiff  can  recover  for  any  injury  done  within  the 
statutory  limit,  which,  in  the  state  of  New  York,  is  six  years. 

The  history  of  the  action  of  ejectment  casts  light  upon  this 
question.  Before  the  time  of  Henry  Vll. ,  plaintiffs  in  ejectment 
did  not  recover  the  term;  but  until  about  that  time  the  mesne 
profits  were  the  measure  of  damages.  Brush  out  of  the  mind^ 
now,  the  fiction  in  which  this  action  is  veiled,  and  which  makes 
it  so  terrific  to  the  legal  iyro,  to  wit,  the  nominal  plaintiff  and 
nominal  defendant,  tiie  casual  ejector,  the  dramcUis  peraorue,  or 
actores  fabulcB,  and,  as  we  before  said,  by  the  old  law  and  the 
practice  of  the  courts,  the  plaintiff  received  nothing  but  damages, 
the  measure  whereof  was  the  mesne  profits;  no  term  was  re- 
covered; but  when  it  became  established  that  the  term  should 
be  recovered,  the  ejectment  was  molded  into  the  form  of  a  real 
action.  The  proceeding  was  in  rem;  and  the  thing  itself,  the 
term  only,  was  recovered,  and  nominal  damages,  but  not  the 
mesne  profits.  And  thereupon  grew  up  and  was  established  the 
present  mode  of  recoveriug  the  mesne  profits  in  an  action  of 
trespass,  grafted  upon  the  fiction  in  ejectment.  And  the  present 
action  is  put  in  the  place  of  the  ejectment  at  commom  law, 
which  was  indeed  a  true  and  not  a  fictitious  action,  and  in  which 
the  mesne  profits  only,  and  not  the  term,  were  recovered;  for  it 
was  no  other  than  a  mere  action  of  trespass.  The  plaintiff  in 
effect  says  to  the  defendant:  ''You  have  turned  me  out  of  pos- 
session and  kept  me  out,  ever  since  the  demise  laid  in  the 
declaration;  therefore,  I  desire  to  be  paid  the  damages,  to  the 
value  of  the  mesne  profits,  which  I  lost  thereby;  this  is  just  and 
reasonable." 

And  Mr.  Justice  Gould,  in  OoodHUe  v.  Ibmbe,  3  Wils.  121, 
stated  that  he  had  known  four  times  the  value  of  the  mesne 
profits  given  by  a  jury  in  this  sort  of  action  of  trespass;  and 
that  if  it  were  not  sometimes  so  complete  justice  could  not  be 
done  to  the  pariy  injured. 

It  may  be  that  the  very  trespass  complained  of  in  this  case  was 
necessary  for  using  and  cultivating  the  land  and  occupying  the 
houses,  and  was  done  for  that  purpose;  and  consequently  would 
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be  inoladed  in  an  action  for  mesne  profits  for  the  use  and  ooea* 
pation  of  the  land,  according  to  the  most  narrow  and  lesttieted 
views  of  the  suit. 

Being  satisfied  that  the  alleged  trespass  was  intended  to  be 
included  in  the  confession,  and  that  by  the  rules  of  law  it  might 
have  been  recovered  in  that  action,  and  inasmuch  as  the  policy 
of  this  state  is  opposed  to  a  multiplicity  of  suits  when  the  whole 
grievance  may  be,  and  now  by  statute  must  be,  setded  in  one, 
we  hold  that  the  plaintiff  is  not  entitied  to  the  right  which  he  is 
seeking  to  enforce. 

A  similar  construction  has  been  put  by  the  courts  of  England 
upon  the  statute  passed  by  the  British  parliament  during  the 
reign  of  Oeorge  lY.,  inhibiting,  as  our  act  of  1834  does,  a 
separate  suit  for  mesne  profits.  The  plaintiff  there  recovers, 
together  with  the  premises  in  dispute,  all  such  sums  of  money 
by  way  of  damages  to  which  he  is  entiUed  on  account  of  the  dis- 
seisin. 


Lr  AcnoK  tor  Mbbitb  PBonrSy  Judohxnt  in  EnciiaDiT  ia  oondnBivv 
M  to  title:  Broihen  ▼.  HurdUy  51  Am.  Deo.  400;  Drtxd  ▼.  Man,  44  JUL  105^ 
and  note  200,  oolleoting  prior  oases. 

Aanos  fob  Mjbsnb  Pbovits  is  Pbopbr  Remedt  to  Excovkb  loa  Fbo- 
DUOB  of  land  severed  therefrom  after  recovery  in  ejectment:  Brothen  v.  ffur* 
die,  61  Am.  Dec  400,  and  note  404. 

AcnoK  FOB  Mbsnb  Pbofitb,  when  and  fob  What  Maintadtablb:  See 
Baron  v.  Abed,  3  Am.  Deo.  515;  Murphy  v.OiUon,  2  Id.  623;  We&tv, HughtB, 
Id.  539;  McCready  v.  Quardiana,  11  Id.  667;  BcLcon  v.  Sheppard,  20  Id.  583. 
Mesne  profits  and  all  intermediate  injuries  to  the  premises  may  be  recovered: 
Jacon  V.  Sheppard,  mpra, 

Thb  pbincipal  oasb  is  citbd  to  the  point  that  a  judgment  in  the  com- 
mon-law  action  of  ejectment  was  not  condnsive  between  the  parties,  bat 
another  suit  might  be  brought  by  changing  the  name  of  the  fictitious  plaint 
iff:  Spence  v.  McCfcwan,  53  Tex.  35;  and  to  the  point  that  evidence  of  mesais 
profits  is  admissible  in  an  action  of  ejectment  in  Qeorgia:  X^wsqr  v.  Ramteift 
22  Oft.  635. 


West  v.  Dbawhobn. 

pO  GaoBOU,  170.] 
Salb  of  Land  in  Advxbsb  Possession  of  Anotbxb.— A  deed  for  land, 
although  it  is  made  at  a  time  when  the  land  is  held  adversely  to  the 
maker  of  the  deed,  ia  not  within  the  statute  of  32  Hen.  viJi  ,  and  void 
for  maintenance,  if  it  is  made  in  the  performance  of  the  condition  of  a 
bond  executed  by  the  maker  of  the  deed,  at  a  time  when  the  land  was 
not  held  adversdy  to  him,  and  if  he  is  the  person  who  had  tlie  title  ta 
the  land. 
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Ejbotxent.  The  opinion  states  all  the  facts  neoessaiy  for  a 
perfect  understanding  of  the  only  point  decided  in  the  case. 

Lyon  and  Clarke  for  the  plaintiffs  in  error. 

Warrefi^  EoU,  and  Niabet,  for  the  defendants  in  error. 

By  Court,  Beniono,  J.  The  counsel  for  the  plaintiff  in  error 
requested  the  court  to  chaige,  amongst  other  things,  this: 

"  That  the  deed  made  in  March,  1847,  by  William  Hancock 
to  Daniel  Methvin,  the  assignee  of  Eilpatrick,  under  the  bond 
made  by  William  Hancock  in  1828,  is  not  void  for  maintenance 
under  the  statute  32  Hen.  Vlll.,  if  the  juiy  believo  the  bond 
was  duly  executed,  assigned,  and  the  deed  made  to  MethTin 
under  the  proof." 

This  the  court  would  not  charge,  but  charged  the  contrary  of 
it.     Was  that  right? 

It  seems  that,  at  the  time  when  William  Hancock  made  the 
bond,  if  he  was  not  in  possession  of  the  land,  no  one  was;  and 
that  at  the  time  when  he  made  the  deed  to  Methvin,  in  perform- 
ance of  the  condition  of  the  bond.  Holt  was  in  the  possession  of 
the  land,  and  was  holding  it  under  a  title,  not  derived  from  the 
William  Hancock  who  was  the  obligor  in  the  bond,  but  from 
another  William  Hancock. 

The  charge  of  the  court  amounts  to  this:  that  the  deed  of 
Hancock  to  Methvin  is  contrary  to  the  32  Hen.  Vlll.,  even 
although  at  the  time  when  the  deed  was  made  Hancock  had  the 
complete  legal  title,  and  Methvin  the  legal  right  to  compel 
Hancock  to  transfer  that  title  to  him. 

The  question  therefore  becomes  this:  If  the  person  who  is 
the  true  owner  of  land  makes  a  deed  to  it  at  a  time  when  the 
land  is  held  adversely  to  him,  is  the  deed  within  the  32  Hen. 
Vjlli.,  even  although  he  makes  it  in  the  performance  of  the  con- 
dition of  a  bond  of  his,  executed  by  him  at  a  time  when  the  land 
was  not  held  adversely  to  him  ? 

It  is  admitted  by  the  counsel  for  the  defendant  in  error  that 
the  bond  of  Hancock  was,  in  its  creation,  not  contrary  to  the 
statute.  And  it  is  not  insisted  by  them  that  any  instrument 
which  in  its  creation  is  not  in  conflict  with  the  statute  can 
in  the  course  of  its  after-existence  get  in  conflict  with  it.  There- 
fore it  is  not  insisted  by  them  that  the  bond  was  flrst,  last,  or 
at  any  time,  in  conflict  with  the  statute. 

The  counsel  for  the  defendants  in  error,  then,  do  not  insist 
that  the  bond  stood  in  conflict  vidth  the  statute  at  the  time  when 
the  deed  was  executed,  in  performance  of  the  condition  of  the 
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bond.  All  that  they  insist  upon  is,  that  the  making  of  the  deed 
was  in  conflict  with  the  statute;  and  their  reason  for  insisting 
upon  this  is,  that  at  the  time  of  the  making  of  the  deed  the 
land  had  come  to  be  in  the  possession  of  one  who  was  holding 
it  adyerselj  to  the  maker  of  the  deed. 

And  this  amounts  to  maintaining  that  the  statute  sanctionft 
the  bond  while  it  condemns  the  deed. 

But  if  the  statute  does  that,  it  is  contradictory  of  itself.  For 
what  is  the  bond  ?  It  is  something  which  gives  the  obligee  a 
right  to  have  from  the  obligor  a  deed — ^this  veiy  deed.  What- 
ever, therefore,  sanctions  the  bond  sanctions  that  right.  And 
whatever  sanctions  the  right  to  have  a  thing  must  sanction  the 
thing  when  had.  Therefore,  if  it  be  true  that  the  statute 
sanctions  the  bond,  it  must  be  equally  true  that  it  sanctions 
the  deed.  But  if  it  sanctions  the  deed,  and  also  condemns  the 
deed,  it  is  contradictory  of  itself.  Let  us  for  the  present  admit 
that  it  is  thus  contradictory  of  itself. 

Now,  when  a  statute  is  contradictory  of  itself,  one  of  the  con- 
tradictory parts  has  of  necessiiy  to  be  disregarded;  and  in 
such  case,  which  part  it  shall  be  is  the  only  question. 

In  determining  such  a  question,  there  are  some  rules  which 
may  be  safely  followed. 

If  of  the  two  parts  one  be  penal  and  the  other  not;  or  if  one- 
be  such  that  it  might  so  operate  as  to  deprive  a  person  of  a 
right,  fairly  purchased  and  fully  paid  for,  to  the  benefit  of  a 
mere  wrong-doer,  and  the  other  such  that  it  could  not  so  oper- 
ate; or  if  one  should  go  beyond  the  objects  of  the  statute,  as 
declared  in  the  preamble,  and  the  other  should  not,  but  should 
fall  within  those  objects; — ^in  all  these  cases  it  is  the  former, 
rather  than  the  latter,  that  is  to  be  disregarded. 

This  is  too  self-evident  to  require  proof.  We  may  proceed, 
therefore,  to  apply  it. 

The  part  of  the  statute  that  would  condemn  the  deed  would 
unconditionally  impose  a  penalty  on  Hancock,  the  donor,  and 
would  conditionally  impose  one  on  Methvin,  the  donee,  a  pen- 
alty equal  to  the  whole  value  of  the  land;  the  part  that  would 
sanction  the  deed  would  not  impose  any  penalty  upon  any- 
body. 

The  part  that  would  condemn  the  deed  might  go  further:  it 
might  deprive  Methvin  of  the  land  itself,  although  he  had  fairly 
purchased  and  fully  paid  for  it.  This  may  be  thus  shown:  the 
entire  obligation  which  Hancock's  bond  imposes  on  him  is  such 
that  it  would  be  satisfied  by  his  merely  making  a  deed  for  the 
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land  to  Methyin,  the  holder  of  the  bond.  The  bond  does  not 
impose  on  him  the  additional  duty  to  pat  Methvin  in  possession 
of  the  land,  or  to  lend  Methyin  his  name,  to  be  used  by  Methvin 
in  patting  himself  in  possession  of  it.  And  the  bond  is  all  that 
they  have  put  between  themselves.  This  being  so,  whatever 
would  render  the  deed,  if  made,  void,  might  deprive  Methvin  of 
the  land,  for  it  might  put  him  in  a  condition  in  which  he  would 
have  no  means  of  getting  possession  of  the  land.  Will  it  be 
said  that  a  court  would  require  Hancock  to  lend  Methvin  his 
name  in  ejectment  to  recover  the  land  ?  But  every  time  a  court 
does  anything  of  that  sort  it  strains  the  law,  and  does  so  only 
to  accomplish,  in  a  roundabout  way,  what  would  be  accom* 
plished  in  the  direct  way  if  such  a  deed  as  that  in  question  were 
allowed  to  bti  valid.  I  say,  then,  that  unless  some  court  inter- 
posed in  this  strong-hand  mode,  the  annulling  of  this  deed 
might  deprive  Methvin  of  the  land  itself;  at  least,  it  would  put 
him  at  the  mercy  of  Hancock. 

But  of  the  two  contradictory  parts,  the  one  that  would  sanc- 
tion the  deed  would  confer  on  Methvin  the  means  of  securing 
the  enjoyment  of  the  land;  the  deed,  if  valid,  would  insure  him 
the  land. 

Of  those  two  parts,  then,  the  one  that  would  condemn  the 
deed  would  inflict  a  penalty  on  Hancock,  and  might  inflict  one 
on  Methvin,  and  might,  in  addition,  deprive  Methvin  of  the 
land  itself,  though  he  had  fairly  bought  it,  and  from  one  who 
had  the  right  to  sell  it. 

And  be  it  observed  that  this  last  effect  would  be  strictly  ex 
post  facto.  But  such  effects  as  these  are  entirely  beyond  the 
objects  of  the  statute,  as  the  objects  of  it  are  stated  in  the  pre- 
amble. As  there  stated,  those  objects  are:  "  The  due  and  just 
ministration  "  of  the  laws,  "  and  the  true  and  indifferent  trials 
of  such  titles  and  issues "  as  are  to  be  tried.  And  the  great 
effect  of  the  due  and  just  ministration  of  the  law,  as  well  as  of 
true  and  indifferent  trials,  is  to  give  every  man  the  enjoyment 
of  his  rights.  The  bond  that  Methvin  held  gave  him  the  right 
to  have  a  conveyance  of  the  land  made  to  him  by  Hancock. 

If,  therefore,  we  say  that  such  a  conveyance,  when  made,  is 
valid,  we  say  that  which  will  subserve  the  objects  of  the  statute. 
If  we  say  that  it  is  void,  we  say  that  which  will  not  subserve 
those  objects.  Of  the  two  contradictory  parts  of  the  statute, 
therefore,  the  part  which  would  make  this  deed  valid  js  the  one 
which  must  govern.  This  is  the  result  at  which  we  arrive  if  we 
admit  that  the  statute  is  contradictory  of  itself — one  part  of  it 
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raying  that  the  deed  is  void,  another  part  that  it  is  yalid — if  we 
4kdmit  that  the  statute  oondenms  the  deed  while  it  sanctions  the 
bond. 

But  the  counsel  for  the  plaintiff  in  error  does  not  admit  this; 
he  contends  that  the  statute,  whilst  it  sanctions  the  bond,  does 
not,  if  taken  according  to  its  true  intent  and  meaning,  condemn 
the  deed.  And  in  support  of  this  position,  besides  referring  to 
the  part  of  the  preamble  above  quoted,  as  evidence  to  show  that 
the  true  intent  of  the  statute  could  not  have  been  to  produce  any 
effect  by  which  an  innocent  man  might  practically  lose  the  en- 
joyment of  what  be  had  fairly  purchased  and  paid  for,  he  relied 
on  this  passage  from  1  Plow.  88:  "And  therefore  the  statute 
•of  Articuli  Super  Ghartas,  c.  11,  ordains  that  no  officer  nor 
any  other  (for  to  have  part  of  the  thing  in  the  plea)  shall 
take  upon  him  the  business  that  is  in  suit;  yet  if  the  tenant, 
pending  a  prascipe  quod  reddat  against  him,  enfeoffs  his  son  and 
heir  apparent,  this  shall  be  out  of  the  danger  of  the  statute, 
AS  it  is  taken  in  6  Edw.  3;  for  the  son  could  not  be  said  to  be 
A  maintainer  to  the  father;  but  on  the  contrary,  he  is  bound  to 
s.id  his  father  as  often  as  he  can."  And  on  this  proposition, 
from  5  Com.  Dig.,  tit.  Maintenance,  A,  3:  "  But  it  will  not  be 
<;bamperty  if  A.  contracts  with  B.  for  a  manor  for  which  B.  is. 
afterwards  impleaded,  and  pendente  lite  B.  conveys  it  to  A." 
Those  authorities  showed,  as  he  contended,  that  whatever  is  done 
in  the  performance  of  a  duty  or  of  an  obligation  is  not  within 
such  a  statute  as  this.  There  are  some  other  authorities  that 
<;ountenance  this  view. 

Thus,  it  is  not  maintenance  *'  if  a  lessor  pays  fees,  or  main- 
tains the  suit  for  his  lessee  in  ejectment; "  or  "if  a  landlord 
sues  in  the  name  of  his  tenant  to  try  a  right;"  or  "  if  a  mort- 
^gee,  not  a  party  in  a  suit,  advances  money  to  support  the 
title:"  5  Com.  Dig.,  tit.  Maintenance,  B. 

In  all  of  these  cases  there  is  a  duty,  or  at  least  a  right,  to 
maintain  the  suit;  and  it  is  for  that  reason,  no  doubt,  that  it 
was  decided  that  the  cases  were  not  within  the  intent  of  the 
statutes  against  maintenance. 

There  are  other  cases  more  analogous  in  their  facts,  if  not 
in  their  principle,  to  the  present  case;  but  they  are  American 
cases.  In  some  of  the  states  it  has  been  held  that  a  deed  made 
under  just  such  circumstances  as  those  under  which  this  was 
made  was  good.  I  merely  refer  to  some  of  those  cases,  not  feeling 
-at  liberty  to  place  much  reliance  on  them.  I  refer,  then,  to  HaU 
T.  Darter,  10  Humph.  92;  MUea  v.  Edigler,  10  Yei^.  12  [30  Am. 
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Dec.  425];  Ntohcl  t.  Bate,  7  Id.  808  [27  Am.  Deo.  606];  JoOeum 
T.  Bull,  1  Jolms.  Gas.  86;  Jackson  t.  LeggeU,  7  Wend.  877. 

If  the  proposition  contended  for  by  the  plaintiff  in  error,  vis., 
that  Tvhatever  is  done  in  the  performance  of  a  daiy  or  of  an 
obligation  is  not  within  the  statute,  then  this  deed  was  not 
within  it,  for  this  deed  was  made  in  the  performance  of  the  con- 
dition of  a  bond. 

Suppose,  however,  that  when  HAncock  made  this  deed  he  was 
under  no  previously  existing  obligation  to  make  it.  That  the 
deed,  in  that  case,  would  have  been  within  the  statute  seemed 
to  be  regarded  by  the  counsel  for  the  defendant  in  error  as  too 
•dear  to  admit  of  a  doubt.  And  yet,  according  to  the  latest 
English  decision  on  the  subject  that  I  have  seen,  the  deed  would 
not  have  been  within  the  statute. 

The  head-note  of  the  case  in  which  that  decision  was  made  is 
AS  follows:   '*  W.  M.  died,  leaving  two  sons,  who  died  without 
issue.     The  survivor  of  them  devised  his  estate  to  his  wife  for 
life,  remainder  to  all  and  every  the  children  of  Richard  E.  and 
M.  P.  who  should  be  living  at  the  time  of  his  wife's  death. 
There  were  living  at  her  death  nine  children  of  B.  E.  and  M.  P. 
Of  these,  two,  during  her  life  and  while  their  estates  remained 
<;ontiDgent,  had  levied  fines  sur  conxusance  de  droU  come  ceo  of 
their  shares.     In  April,  1824,  A.  B.  entered  upon  the  lands 
•comprised  in  the  marriage  settlement,  and  kept  possession;  and 
in  May,  1824,  all  of  the  children  of  B.  E.  and  M.  P.,  by  lease 
and  release,  conveyed  the  lands  comprised  in  the  marriage  settle- 
ment, in  given  proportions,  to  a  purchaser.     Held,  that  the 
children  of  B.  E.  and  M.  P.  might  convey  their  interests  with- 
out having  first  made  any  entry  into  the  land,  although  A.  B. 
was  in  possession."    I  remark  that  A.  B.  was  thus  in  possession, 
claimiDg  as  heir-at-law,  and  that  this  claim  was  entirely  in 
opposition  to  the  claim  of  the  plaintiffs.     His  possession  was 
therefore  adverse  to  their  claim,  if  the  possession  of  Holt  was 
adverse  to  the  claim  of  Methvin. 

This  case  seems  to  have  been  most  elaborately  argued;  it 
involved  several  important  points.  Speaking  on  the  point  in 
question  in  our  case,  the  justice  delivering  the  opinion  of  the 
court  says:  "  There  is  no  authoriiy  to  show  such  a  conveyance 
to  be  inoperative.  In  Go.  Lit.  49  a,  it  is  said:  '  If  the  f coffer  be 
out  of  possession,  a  fine,  recovery,  indenture  of  bargain  and  sale 
enrolled,  or  other  conveyance,  does  not  avoid  an  estate  by 
wrong.'  It  does  not  say  the  conveyance  is  void.  But  what 
'Estate  had  the  defendant  here?    The  remaindermen  were  en- 
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titled  to  treat  him  as  haTing  an  estate  by  intmsiony  for  the  sake 
of  the  lemedy;  bat  it  does  not  lie  in  his  mouth,  as  against  them, 
to  say  he  had  any  estate.     What  are  the  facts?    On  the  nine- 
teenth of  March,  1824,  Peggy  Martin,  the  tenant  for  life,  died. 
Was  any  one  then  in  possession  ?    The  case  does  not  state  the 
fact.     Did  any  of  the  remaindermen  enter,  or  any  person  on 
their  behalf  ?    The  case,  as  to  that,  is  silent.    Some  time  in  April, 
non  constat  when,  the  defendant  entered  and  began  to  plow  the 
fields.    This  was  objected  to  on  the  part  of  Brune,  but  not  by 
the  persons  in  whom  the  legal  estate  was  vested.    But  did  Brune 
know  it?    Did  Coode  or  any  one  of  the  remaindermen  know  it? 
Nan  constat  that  they  did.     Had  the  sale  been  of  a  pretended 
title  only,  the  case  would  have  been  within  the  operation  of  the 
82  Hen.  VlH.,  c.  9.     But  to  bring  a  case  within  that  statute 
the  seller  must  have  a  pretended  right  only,  and  the  informatioa 
must  aver  that  it  is  a  pretended  right  only,  for  that  is  the  point  of 
the  action:  Ee^e  v.  Barnes,  8  Cox  C.  C.  129;  1  Hawk.  P.  C,  c.  86, 
sec.  10 ;  Anonymous,  Dyer,  74.   This  was  a  sale,  not  of  a  pretended 
but  of  a  valid  title,  where  the  possession  had  gone  with  the  title 
-until  within  two  months  of  the  sale,  and  there  had  been  no  act  of 
dispossession  until  within  a  much  shorter  period.     It  has  been 
argued  that  the  conduct  of  the  defendant  amounted  to  what  the 
law  considers  an  intrusion ;  and  that  at  the  time  of  the  conveyance 
of  May,  1824,  the  defendant  was  in  the  land  as  an  intruder.    But 
what  does  the  law  consider  an  intrusion  ?    Not  a  mere  wrungful 
entiy  into  possession  (unless  the  rightful  owner  chooses  so  to 
consider  it),  but  a  wrongful  possession  of  the  freehold;  and  what 
Lord  Ellenborough  lays  down  in  Williams  v.  Thomas,  12  East, 
155,  as  to  disseisin,  applies  also  to  the  case  of  intrusion,  both 
equally  ousting  the  right  owner,  not  from  the  possession  merely, 
but  from  the  possession  of  the  freehold.  He  there  says : '  Disseisin 
was  formerly  a  notorious  act,  when  the  disseisor  put  himself  in 
the  place  of  the  disseisee  as  tenant  of  the  freehold,  and  per- 
formed the  acts  of  the  freeholder,  and  appeared  in  that  character 
in  the  lord's  court.'    But  what  act  of  notoriety  is  here  stated  to 
have  been  done  by  the  defendant  as  claiming  to  put  himself  in 
the  place  of  the  rightful  owner  ?    At  most,  he  was  only  in  pos- 
session six  weeks.     It  appears  to  me  that  he  had  no  such  estate 
by  wrong  as  to  prevent  the  remaindermen  from  making  a  valid 
conveyance."    This  is  the  language  of  the  justice — ^Mr.  Justice 
Bailey. 

The  possession  of  the  defendant  in  this  case,  whether  it  was 
adverse  to  the  title  of  the  remaindermen  or  not,  was  precisely 
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sach  a  possession  as  is  the  possession  of  the  defendant  in  onr 
ease.  And  the  decision  is,  that  a  deed  made  in  the  face  of  snob 
a  possession,  and  made,  too,  when  there  existed  no  obligation 
on  the  makers  of  it  to  make  it,  is  not  within  the  statate. 

On  the  whole,  the  conolnsion  to  wbich  we  come  is,  that  a 
deed  for  land,  although  it  is  made  at  a  time  when  the  land  is 
held  adversely  to  the  maker  of  the  deed,  is  not  within  the  stat- 
ute of  32  Hen.  VlH.,  if  it  is  made  in  the  performance  of  the 
condition  of  a  bond  executed  by  the  maker  of  the  deed  at  a  time 
when  the  land  was  not  held  adversely  to  him,  and  if  he  is  the 
person  who  had  the  title  to  the  land. 

And  consequently,  we  think  that  the  court  below  should, 
with  respect  to  the  point  now  under  consideration,  have  given 
the  charge  which  it  was  requested  to  give  by  the  plaintiff  in 
error,  instead  of  the  charge  which  it  gave. 

There  are  other  questions  of  some  importance  in  this  case, 
and  particularly  the  question  whether  the  statute  of  32  Hen. 
Yiil.  is  in  force  in  Georgia.  I  doubt  whether  it  is;  and  per- 
haps I  am  not  the  only  member  of  the  court  who  so  doubts. 
The  conclusion  announced  proceeds,  however,  upon  the  assump- 
tion that  the  statute  is  in  force  in  Georgia.  But  as  one  member 
of  the  court  is  absent,  none  of  these  other  questions  are  decided. 
The  question  which  is  decided  is  a  leading  one  in  the  case;  and 
the  decision  of  it  may,  perhaps,  be  sufficient  for  a  final  deter* 
mination  of  the  case. 


HoBN  V.  Rosa 

[20  Oboboia,  210.] 

Pbdumption  is  that  Fi.  Fa.  has  been  Satisfied  when  it  hai  been  lertod 
on  personal  property  sufficient  in  value  to  satisfy  it.  This  presumption 
may  be  rebutted  by  showing  that  the  proceeds  of  the  property,  derived 
from  its  sale  in  a  regular  manner,  were  applied  to  higher  demands  upon 
the  property. 

Whxbe  Fi.  Fa.  has  bbsx  Letied  upon  Sufficient  Propertt  to  Satisft 
It,  the  presumption  that  it  was  satisfied  is  not  rebutted  by  showing  that 
the  property  was  sold  in  an  irregular  manner,  and  the  proceeds  derived 
from  such  sale  had  been  applied  to  higher  demands  against  the  property. 
It  is  necessary  to  show  that  the  property,  though  sold  irregularly, 
brought  its  full  value,  which  sum  was  not  more  than  enough  to  satis^ 
such  higher  demands;  or  that  the  property,  when  rated  at  its  full  value, 
would  not  have  been  sufficient  to  more  than  do  so. 

I5  Claim  Case  against  Plaintiff  in  Fi.  Fa.,  Dkclabations  of  Deteni)- 
ant  in*  Said  Fi.  Fa.,  with  whom  such  plaintiff  may  be  said  to  be  in 
privity,  against  his  interest,  made  six  months  before  the  debt 
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upon  which  the>(.  /».  was  based,  are  admiwriWn  in  Ikvor  of  the 
and  a^ainat  aoch  plaintiff. 
Out  to  Wife,  Void  as  to  Cbboitobs.— A  charge  that  if  certain  property 
once  vested  in  the  defendant,  and  it  was  all  he  had,  and  he  made  a  vol- 
nntary  gift  of  it  to  his  wife,  and  a  few  months  afterwards  contracted 
large  debts,  the  gift  was  fraadnlent  and  void  as  to  creditors^  is  erro- 
neous. The  gift  must  have  been  made  with  the  intention  to  delay  or 
defraad;  the  subsequent  contracting  of  such  debts  was  not  oonclnsiTS 
evidence  of  fraud  against  creditors. 

Fi.  FA.  in  favor  of  Boss  &  Leitch  against  Thombuiy  & 
Harrard  was  levied  upon  oertain  negroes,  as  Harvard's  property. 
They  were  claimed  by  Charles  W.  Horn,  as  trustee  for  Mrs. 
Harvard.  At  the  trial  of  the  claim  case  which  arose  in  thiff 
manner,  the  plaintiff  injl.fa,  introduced  in  evidence  the  Ji.  fa^ 
by  virtue  of  which  the  levy  was  made,  together  with  the  in- 
dorsements upon  its  back,  and  an  order  from  the  minutes  of 
the  court.  Claimant  objected  to  the  admission  of  the  fi.  fa,, 
but  the  court  overruled  his  objection  and  accepted  it.  He  also 
introduced  a  witness  who  testified  that  the  negroes  levied  upon 
were  negroes  which  Mrs.  Harvard  had  inherited  from  her  father, 
and  that  ever  since  her  marriage  Harvard  had  had  the  negroes 
in  his  possession  and  under  his  control.  The  claimant  then  in- 
troduced in  evidence  a  deed,  by  which  Harvard,  the  defendant 
in  fi,  /a,y  had,  after  his  marriage,  settled  the  negroes  levied 
upon  on  his  wife,  through  the  mediimi  of  one  Hampton,  a 
trustee  for  Mrs.  Harvard.  This  deed,  after  stating  the  marriage 
of  Harvard  and  Leora  Jane  Hampton,  recites  that  "prior 
thereto,  and  in  consideration  of  such  marriage,  it  was  agreed 
that  said  Leora  Jane  Hampton  should  keep,  hold,  retain,  and 
have  the  separate  right  of  her  properly,"  etc.  This  is  the  re- 
cital mentioned  in  the  opinion.  The  next  evidence  offered  was 
the  court  proceedings  appointing  Horn  trustee  in  place  of 
Hampton,  who  had  died.  The  jury  found  against  claimant* 
The  opinion  states  the  remaining  facts. 

Henry  Morgan  and  Lott  Warren^  for  the  plaintiff  in  error. 

R,  F,  Lyon  and  R.  H,  Clark,  tot  the  defendants  in  error. 

By  Court,  BEionNO,  J.  Was  the  court  below  right  in  oyer* 
ruling  the  objections  to  the  admission  in  evidence  of  the  claim 
fi.faJ 

The  fi,  fa.  was  for  only  sixty-five  dollars  and  eighty-three 
cents.  It  had  on  its  back  an  entry,  s.tating  that  it  had  been 
levied  on  five  negroes.  This  entry  bore  date  the  fourth  of 
January,  1833.    Th&fi.fa,  had  also  on  its  back  another  entry 
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of  the  same  date,  stating  that  the  negroee  levied  on  had  been 
sold  on  that  day;  and  that  the  money  for  which  four  of  them 
sold  had  been  applied  to  a  mortgage  fi.  fa.;  and  that  the  money 
for  which  the  fifth  sold  had  been  held  np,  subject  to  the  order 
of  the  court. 

As  to  the  money  arising  from  the  sale  of  the  fifth  negxo,  the 
court  ordered  it  to  be  applied  to  other  fi.fo». 

The  main  objection  to  the  admission  of  the  fi.  fa,  was  that 
the  entries  on  its  back  showed  it  to  be  satisfied. 

When  a  fi.  fa.  has  been  levied  on  personal  properly  sufficient 
in  value  to  satisfy  the^./a.,  the  presumption  is  that  it  has  been 
satisfied. 

This  presumption  may,  however,  be  rebutted  by  shovring  that 
the  property,  at  its  true  value,  was  applied  to  higher  demands* 
on  the  property;  and  showing  that  the  property  was  sold 
at  a  regular  sale,  and  that  the  money  arising  from  the  sale  was 
applied  to  such  higher  demands,  would  be  showing  that  the 
property,  at  its  true  value,  was  so  applied;  because  it  is  to  be  pre- 
sumed that  property  sold  at  a  regular  sale  fetches  its  true  value. 
But  showing  that  the  properiy  was  sold  at  an  irregular  sale,  a» 
that  it  was  sold  on  the  same  day  on  which  it  was  seized,  and 
therefore  that  it  was  sold  in  the  absence  of  advertisement,  and 
then  showing  that  the  proceeds  of  such  irregular  sale  were  ap- 
plied to  such  higher  demands,  would  not  be  showing  that  the 
property,  at  its  true  value,  was  so  applied;  for  it  is  to  be  pre- 
sumed that  property  sold  in  such  an  irregular  and  hasiy  man- 
ner would  not  fetch  its  full  value.  Therefore  such  a  showing 
as  this  would  not  rebut  the  presumption  of  satisfaction  arising 
from  the  levy's  being  on  property  sufficient  in  value  to  satisfy^ 
the  fi,  fa. 

And  such  a  showing  as  this  was  the  showing  of  this  plaintiff 
in  fi,  fa.  in  respect  to  the  levy  entered  on  the  fi.  fa.  The 
showing  was,  therefore,  not  sufficient. 

He  ought  to  have  shown  that  the  property,  though  sold 
irregularly,  brought  its  full  value,  and  yet  did  not  bring  enough 
to  do  more  than  satisfy  the  higher  demands  upon  it;  or  at  least, 
he  ought  to  have  shown  that  the  property,  when  rated  at  its  full 
value,  would  not  have  been  sufficient  to  do  more  than  satisfy  such 
higher  demands.  Not  having  done  this,  bis  fi.  fa.,  as  we  think, 
ought  not  to  have  been  received  in  evidence. 

The  other  objections  to  the  admission  of  the  fi.  fa.  resolve 
themselves  into  this:  that  it  does  not  sufficiently  appear  thai 
the  debts  to  which  the  proceeds  of  the  sale,  irregular  as  it  was. 
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were  applied  had  priority  orer  {be^./a.  What  does  appeal 
amounts  to  this:  that  all  the  proceeds  of  the  sale  were  applied 
by  the  sheriff,  acting  either  on  his  own  responsibility  or  acting 
under  an  order  of  the  cogrt,  to  other  debts.  And  prima  faci$ 
it  is  to  be  presumed  that  this  was  a  proper  application  of  them; 
for  prima  fade  it  is  to  be  presumed  of  all  officers  that  they  do 
not  violate  their  duty.  The  deed  of  settlement  contained  a 
recital  of  an  antenuptial  contract.  This  recital,  the  claimant 
contended,  was  eyidence  for  him.  The  court  held  that  it  was 
not.    Was  the  court  right  ? 

It  is  a  general  principle  that  declarations  made  by  a  person, 
if  they  are  adverse  to  his  interest  when  made,  are  evidence 
against  him,  and  against  all  persons  claiming  under  him  by  a 
right  arising  subsequent  to  the  declarations:  Ivat  v.  Finch,  1 
Taunt.  141;  2  Phill.  Ev.,  Cowen  &  Hill's  notes,  481.  Becitals 
in  a  deed  are  but  the  declarations  of  the  author  of  the  deed: 
Id.,  note  869. 

Harvard  was  one  of  the  makers  of  the  deed  of  settiement;  and 
therefore  was  one  of  the  makers  of  the  recital  contained  in  that 
•deed.  He  was  also  the  defendant  in  the  claim ^.  fa, — the^.  fa, 
that  was  seeking  to  condemn  the  property  settled  by  the  deed. 
Now,  the  plaintiff  in  the^.  fa,  in  a  claim  case  can  rely  upon  no 
title  but  that  of  the  defendant  in  the  Ji.fa,  He  is  in  privity 
with  the  defendant  in  the  fi,  fa.  Therefore  the  plaintiffs  in 
this  case  were  in  privity  with  Harvard — they  had  to  claim  under 
him. 

The  only  question  remaining,  therefore,  is  this:  Did  they 
claim  under  him  by  a  right  that  arose  subsequently  to  the  date 
of  the  deed,  and  consequently  to  the  date  of  the  recital  ?  And 
the  answer  is  that  they  did.  The  note  on  which  their  fi,  fa. 
was  founded  was  made  on  the  sixth  of  March,  1851.  The  deed 
was  made  on  the  twenty-fourth  of  July,  1850.  This  being  so, 
the  recital,  when  made,  was  against  the  interest  of  Harvard. 

It  follows,  then,  that  by  the  general  principle  above  stated 
the  recital  was  evidence  against  Harvard,  and  also  against  the 
plaintiffs  in  Ji,  fa,,  for  they  claimed  under  him. 

Is  there  anything  in  this  case  to  take  such  a  recital  out  of  the 
general  rule?  It  is  said  that  there  is.  It  is  said  that  there  is 
something  in  the  nature  of  a  claim  case  that  forbids  the  admis- 
sions of  the  defendant  in  fi,  fa.,  even  though  made  against  his 
Interest,  from  being  received  in  evidence  for  the  claimant;  and 
yet,  a  claim  is  but  a  statutory  substitute  for  certain  common- 
law  forms  of  action  that  themselves  do  not  have  any  such  effect. 
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By  an  action  of  troepasa  against  fha  sheriffy  or  an  action  of  trorer 
against  the  pmchaser,  the  claimant  can  attain,  in  sabatanfee,  all 
that  he  can  attain  by  a  claim.  And  in  an  action  taking  either 
of  these  two  forms,  he  Tvonld  have  the  right  to  nse  the  sayings 
of  the  defendant  in^./a.,  if  adverse  to  the  defendant's  interest, 
as  evidence;  and  his  action  may  still  take  either  of  these  forms. 
I  am  wrong  to  say  that  the  claim  is  a  statutory  substitute  for 
them.  It  is  not  a  substitute  for  them.  It  is  a  form  in  addition 
to  them — ^a  form  by  which  what  they  would  accomplish  is 
accomplished  more  simply.  Did  the  statute  giving  this  form 
repeal  any  rule  of  evidence,  so  far  as  this  form  was  concerned  t 
Did  it  repeal  anything?  No.  There  is  not  any  decision  of 
this  court  that  goes  the  length  of  determining  that  sayings  of 
the  defendant  in  fi,  fa.  adverse  to  his  interest,  made  not  only 
before  the  origin  of  the  claim  case  but  before  the  origin  of  the 
debt  on  which  the  claim  Ji.  fa,  is  founded,  are  inadmissible  for 
the  claimant.  But  that  is  the  length  to  which  the  decision  of  the 
court  below  in  this  case  goes. 

We  think,  therefore,  that  the  recital  was  prima  facie  evidence 
for  the  claimant;  and  consequently,  that  the  court  erred  in 
charging  that  it  was  not  evidence  for  him. 

The  court,  in  the  course  of  its  charge,  told  the  juzy  that  **  if 
Harvard  took  possession  of  the  properiy  after  the  marriage  with- 
out an  antenuptial  agreement,  and  had  it  under  his  control, 
it  vested  title  in  him — his  marital  rights  obtained,  and  the 
property  was  his;  and  if  this  was  all  the  property  Harvard  had, 
and  Harvard  made  a  voluntary  gift  of  it  to  his  wife,  and  im- 
mediately afterwards  contracted  large  debts,  it  was  evidence  of 
fraud,  and  was  void  against  creditors."  By  the  words  ''im- 
mediately afterwards "  we  understand  the  court  to  have  had 
reference  to  the  facts  of  the  case;  and  therefore,  to  have  in- 
tended the  interval  of  time  between  the  making  of  the  deed  and 
the  contracting  of  the  debt. 

And  with  this  import  to  those  words,  the  charge  amounts  to 
this:  that  if  the  property  once  vested  in  Harvard,  and  it  was  all 
he  had,  and  he  made  a  voluntary  gift  of  it  to  his  wife,  and  not 
more  than  six  or  seven  months  afterwards  contracted  large 
debts,  the  gift  was  fraudulent  as  against  creditors,  and  was 
therefore  void  as  to  creditors;  that  is  to  say,  that  so  contracting 
fluch  debts  was  conclusive  evidence  of  fraud  against  creditors. 
Is  this  so? 

What  shall  be  the  answer  to  this  question  depends  upon  what  is 

the  meaning  of  the  13  Eliz. ,  c.  5,  the  abstract  of  which,  in  Cobb'a 
Am.  nao.  Vob  Lzv— 40 
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i,  in  ftB  follows:  **  That  every  conreyanoe  of  real  or 
personal  estate,  by  writing  or  otherwise,  and  every  bond,  suit, 
judgment,  and  execution  that  shall  be  had  or  made  to  delay  or 
defraud  creditors  or  others  of  their  debts  and  other  rights,  shall 
be  void  as  against  such  creditors,  etc.,  and  them  only.  But 
that  the  act  shall  not  extend  to  any  conveyance  on  good 
consideration,  and  bona  fide  to  persons  without  notice  of  the 
fraud." 

Unless  a  deed  be  made  with  the  intention  to  delay  or  defraud 
creditors  and  others,  it  is  plain  that  it  is  not  within  the  act. 

Now,  when  a  man  makes  a  voluntary  deed  of  even  all  his  prop- 
erty, it  is  at  least  a  possible  thing  that  he  does  not  intend  to 
defraud  some  person  who  may  become  his  creditor  six  months 
afterwards.  Hie  man  may  think  that  he  will  never  go  in  debt 
to  anybody;  the  subject  of  his  going  in  debt  may  not  be  in  his 
mind;  he  may  feel  that  if  he  ever  does  go  in  debt  he  vnll  be 
able  to  pay  out  by  his  future  acquisitions.  If  any  of  these 
things  be  true  of  him,  it  is  manifest  that  he  does  not,  at  the 
time  when  he  makes  the  deed,  intend  by  the  deed  to  defraud 
his  future  creditors. 

Yet  the  charge  says,  in  e£fect,  that  it  is  not  possible  for  a 
man  to  make  such  a  deed  without  intending,  at  the  time,  to  de- 
fraud eveiy  person  who  may  in  six  months  afterwards  become 
his  creditor. 

And  therefore  we  think  the  charge  too  general  and  sweeping. 

Had  the  court  told  the  jury  that  if  the  circumstances  which 
the  court  enumerates  existed,  they  would  constitute  such  evi- 
dence of  fraud  that  it  would  be  necessary  for  the  claimant  to 
rebut  them  in  order  to  prevent  the  deed  from  being  considered 
fraudulent  and  void,  the  court  would  have  told  them  what,  in 
the  opinion  of  one  member  of  this  court,  is  now  law;  and  what, 
in  the  opinion  of  the  other  two  members,  was  law  until  the  pas- 
sage of  the  act  of  1847,  "  to  require  marriage  settiements  to  be 
recorded." 

The  view  which  has  been  presented  of  the  statute  of  13  Eliz., 
c.  5,  may  not  be  in  accordance  with  the  later  English  decisions, 
but  we  think  it  sufficientiy  supported  by  such  as  existed  at  the 
time  when  the  law  of  England  became  the  law  of  Georgia.  The 
supreme  court  of  the  United  States  say:  "  There  is  some  con- 
trariety and  some  ambiguity  in  the  old  cases  on  this  subject. 
But  this  court  conceives  that  the  modem  decisions,  establishing 
the  absolute  conclusiveness  of  a  subsequent  sale,  to  fix  fraud  on 
a  family  settiement,  nfade  without  valuable  consideration — ^fraud 
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not  to  be  xepelled  bj  any  oirciimstances  'whatever — ^go  beyond 
the  construction  which  preyailed  at  the  American  reyolation, 
and  ought  not  to  be  followed:''  1  Story's Eq.  Jur.,  sec.  481. 

In  the  opinion  of  Judge  Lumpkin  and  myself,  however,  the 
statute  aforesaid  of  1847  has  much  to  do  with  the  question 
under  consideration. 

The  third  section  of  that  act  is  in  the  following  words:  "  If 
any  such  instrument  [marriage  agreement  or  settlement]  be 
not  recorded  within  the  time  prescribed  by  this  act,  the  same 
shall  not  be  of  any  force  or  effect  against  a  bona  fide  purchaser 
without  notice,  or  bona  fide  creditor  without  notice,  or  bona  fide 
sureiy  without  notice,  who  may  purchase  or  give  credit,  or  be- 
come surety,  before  the  actual  recording  of  the  same." 

In  the  opinion  of  Judge  Lumpkin  and  myself,  the  natural,  if 
not  the  Decessaiy,  implication  from  this  language  is,  that  if  the 
instrument  be  recorded  within  the  time  prescribed  by  the  act  it 
shall  be  of  force  even  against  a  bona  fide  purchaser  witihout  notice, 
a  bona  fide  creditor  without  notice,  or  a  bona  fide  surety  without 
notice;  and  therefore  we  think  that  if  a  voluntary  marriage 
agreement  be  duly  recorded,  the  presumption  must  be  that  it 
is  not  fraudulent;  and  that  this  is  a  presumption  to  be  rebutted 
only  by  showing  something  that  would  amount  to  positive, 
actual  fraud;  such,  for  example,  as  the  settlers  hiding  the  rec- 
ord-book and  inducing  the  clerk  to  tell  the  person  inquiring 
for  it  that  it  contained  no  record  of  a  marriage  settlement  when 
it  did  contain  the  record  of  one. 

This  act  ought  certainly  to  receive  the  same  kind  of  construc- 
tion which  the  other  registry  acts  have  received.  This  mar- 
riage settlement  was  recorded  in  time.  It  was  made  on  the 
twenty-fourth  of  July,  1850,  and  was  recorded  on  the  twenty- 
sixth.  The  creditor  had,  therefore,  in  this  case,  more  than  six 
months'  record  notice  of  the  settlement. 

On  the  remaining  point  in  the  case,  we  express  no  opinion. 
The  bill  of  exceptions  does  not  disclose  whether  Mrs.  Harvard, 
at  the  time  when  she  said  ''she  intended  to  marry  Harvard, 
anyhow,"  was  under  age,  nor,  if  she  was,  who  was  her  guardian; 
nor  does  it  distinctly  disclose  in  whose  actual  possession  the 
property  was  at  that  time,  or  was  at  the  time  when  it  was  turned 
over  to  Harvard.  And  these  are  matters  which  affect  the  law  of 
the  point. 

The  new  trial  which  we  grant  is  founded,  therefore,  upon  th# 
points  previously  considered. 
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Lmvt  cx  PioaoirAL  Tbotmbtt  Sujhuumt  nr  Amoust  to  Satddt  En- 
CDTioN  U  prima  facie  a  MktLifMtion  of  it:  Shdton  y.  ^Tamtftofi,  57  Am.  Deo. 
149;  WaUotr  ▼.  McDowell,  13  Id.  407;  Kershaw  v.  MerehanU^  Bank,  40  Id. 
70;  ExpeurU  Lawrence^  15  Id.  380.  Showing  that  the  ffooda  were  wasted  or 
destroyed  by  the  sheriff  does  not  rebat  this  presamption  of  satisfsotion: 
Campbell  v.  Spenee,  39  Id.  301;  bnt  Irhen  the  property  is  restored  to  the 
debtor,  or  in  any  manner  gets  back  to  his  possession,  or  where  the  levy,  being 
ezhaosted  by  sale,  fsils  to  prodooe  satis^ction,  this  presun^ption  does  not 
arise:  TrapnaU  y.  Rtchardeon^  58  Id.  338.  In  the  note  to  this  case  this  so* 
tire  qnestion  is  discossed  at  length,  and  the  principal  oase  cited. 

Voluhtabt  SSTTLBUBiffT  voB  BsNsiiT  OF  WzFB  AND  Childsbh,  If  fair 
at  the  time,  will  be  good  against  snbseqnent  creditors  of  the  person  making 
the  deed:  HeMUr  v.  fTUKnfon,  44 Am.  Deo.  303;  BametY.  CMmge,  44  Id.  766; 
Bprmg  v.  Haighl,  30  Id.  587;  Warren  v.  j^roton,  57  Id.  191;  in  the  note  to 
this  case  the  effect  of  deeds  from  husbands  to  their  wives  is  treated  of.  See 
also  note  to  MerriU  v.  iS^oott,  50  Id.  372. 

ThX  PSmOIPAL  GA8B  IS  OITKD  AND  FOLLOWED  In  SwUh  ▼.  Ctw,  20  Ga.  240, 
where  the  conrt  decides  that  the  sayings  of  a  defendant  in  a^  fa,  on  which  a 
alaim  case  is  foonded,  if  against  his  interest  when  made,  and  made  before 
tiie  commencement  of  the  suit  which  resulted  in  the  JL  fa,,  are  admissible  as 
evidence  for  a  claimant.  It  is  cited  to  the  same  point  in  Anderwn  v.  Lewie, 
20  Id.  383;  Foeter  v.  Butherford,  20  Id.  676;  Cloud  y.  Dupree,  28  Id.  170; 
and  Sterling  v.  Arnold,  54  Id.  690.  It  is  cited  in  Howard  y.  Sndling,  32  Id. 
105-202,  to  the  point  that  declarations  made  by  a  person,  if  adyerse  to  his 
interests  when  made,  are  evidence  against  him,  and  against  all  persons  claim- 
ing under  him  by  a  right  arising  subsequent  to  the  declarations.  It  is  again 
sited  in  Chieholm  v.  Chittenden,  45  Id.  213-219,  where  the  court  say:  **The 
general  rule  is  that  when  personal  property  is  levied  on  it  is  prima  faat  a 
satisfaction  pro  tanto  of  the  execution.  That  plaintiff  and  defendant  vajl.fa, 
compromised  with  certain  creditors,  by  permitting  them  to  take  some  of  ths 
goods  levied  on,  cannot  be  permitted  injuriously  to  affect  tbe  rights  of  eoo- 
iBsting  creditors  not  parties  to  the  compromise." 
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[20  OlOBOZA,  812.] 

FoflsnaiON,  TO' Bi  Advbbsb,  must  bk  under  Bona  Fidx  CLAm  of  RioHf 
AND  CoLOB  OF  TiTLB.  Tbis  claim  may  be  founded  upon  a  forged  deed, 
but  it  must  be  believed  by  the  adverse  claimant  to  be  a  genuine  writing. 

In  Ejbotmbnt,  No  Writing  can  bb  Rbobiybd  in  Evidbnob  as  Obnuinb 
Writino  until  It  has  been  Proved  to  bb  Genuine,  and  none  as  a  for* 
gery  until  it  has  been  proved  to  be  a  foigery.  A  writing  of  itself  is  not 
evidence,  it  must  be  aocompained  by  proof  of  soma  sort.  Whether  the 
writing  be  relied  upon  as  genuine  or  fraudulent,  the  subscribing  witnsas 
thereto  should  be  called,  or  some  excuse  given  for  not  calling  him. 

tei  Who  Holds  Possession  under  Bond  for  Titles  Made  by  Trub 
Owner  must^  if  the  purchase  money  remains  unpaid,  consider  himself  as 
holding  under  the  true  owner.  Consequently  such  possession  is  not  ad- 
verse to  the  owner,  as  it  lacks  an  intention  to  so  hold,  whidh  is 
to  oonstitate  adverse  possession. 
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Adtsbsb  Posannoir  uvdeb  Fosoed  Bond  fob  Tnxa,— If  one  holds 
posaession  of  land  tinder  a  bond  in  the  true  owner's  name,  though  noft 
made  by  him,  bat  which  the  possessor  believed  to  have  been  made  bjr 
him,  and  not  to  have  been  made  by  some  other  person  whom  he  took  to 
be  him,  his  holding  is  not  adverse  to  the  trae  owner's  title.  But  if  he 
holds  nnder  a  bond  which  was  made  by  some  other  person  than  the 
owner,  but  which  was  made  by  the  person  as  his  own  bond,  and  not  as 
such  owner's  bond,  he  does  hold  adversely,  although  that  person  might 
in  making  the  bond  have  personated  the  owners. 

Ovs  IS  Deemed  to  be  ix  Possession  of  La.nd  to  Which  He  has  Cok- 
PLETB  Title.  A  person  who  enters  upon  this  land  disclaiming  title,  in 
order  to  make  his  holding  adverse,  must  change  the  cluuacter  of  his 
possession,  either  by  express  declarations,  or  by  the  exercise  of  acts  of 
ownership  inconsistent  with  a  holding  under  a  superior  title.  A  private 
attornment  by  such  latter  person  to  another  claimant  of  the  land  is  not 
sufficient. 

EjifiCTMENT  by  Martin  W.  Stamper  against  James  B.  Griffin. 
At  the  trial,  plaintiff  introduced  in  evidence  a  deed  from  the 
state  to  Daniel  Zettler,  and  a  deed  from  Zettler  to  himself.  He 
then  showed  possession  by  defendant,  and  rested  liis  case. 
Defendant  opened  by  reading  to  the  jury  a  bond  purporting  to 
be  signed  by  Daniel  Zettler,  by  which  he  bound  himself  to  con- 
"vey  by  good  and  sufficient  titles,  in  fee-simple,  the  land  in  dis- 
pute to  Joseph  Morris.  This  bond  was  assigned  by  Morris  to 
John  Bush,  and  by  him  to  Heamdon.  Plaintiff  objected  to  the 
reading  of  this  bond,  upon  grounds  which  the  opinion  suffi- 
ciently recites,  but  it  was  admitted  by  the  court.  A  witness 
then  testified  that  Benjamin  Booty  went  into  possession  of  the 
land  as  a  squatter,  and  that  be  afterwards  rented  the  land  of 
Bush  for  five  years.  Bush  testified  that  when  be  purchased  the 
bond  he  thought  he  was  getting  a  good  title;  that  he  claimed 
the  property  as  his  own,  and  paid  taixes  upon  it;  that  when  he 
purchased  it  Booty  was  living  upon  it,  but  simply  as  a  squatter, 
not  claiming  title;  and  that  he  gave  him  a  five  years'  lease  to  the 
land.  The  land  was  afterwards  sold  by  the  sheriff  as  the  prop- 
erty of  Bush,  and  was  purchased  by  one  Glanton,  and  was  again 
sold  by  judicial  process  as  the  property  of  Glanton,  and  was 
purchased  by  defendant  Griffin.  The  jury  found  for  the  de- 
fendant, and  plaintiff  moved  for  a  new  trial  upon  different 
grounds,  which  will  appear  from  the  opinion.  The  motion  wai 
denied,  and  plaintiff  excepted. 

B  Hill  and  J.  Johnaon,  for  the  plaintiff  in  error. 

SmUhund  Pou^  for  the  defendant  in  error. 
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Bj  Oonrty  BxHiONa,  J.  Possession,  to  be  aTsilable  as  a  de- 
fense under  the  statute  of  limitations,  must  be  adyerse  to  the 
title  of  the  true  owner,  and  must  be  held  under  a  banajide 
claim  of  right  and  color  of  title. 

A  forged  writing  maj  be  the  foundation  of  a  bona  fide  claim 
of  right  and  color  of  title;  but  not  without  it  is  believed  to  be  a 
genuine  writing.  Of  course  much  more  may  a  genuine  writing 
be  such  foundation. 

But  in  ejectment  no  writing  can  be  received  in  evidenoe  as  a 
genuine  writing  until  it  has  been  proved  to  be  a  genuine  one, 
and  none  as  a  forgery  until  it  has  been  proved  to  be  a  forgery. 
A  writing  of  itself  is  not  evidence  of  the  one  thing  or  of  the  other. 
A  writing  of  itself  is  evidence  of  nothing,  and  therefore  is  not, 
/unless  accompanied  by  proof  of  some  sort,  admissible  as  evi- 
dence. 

And  whether  the  object  be  to  prove  that  a  writing  is  genuine 
or  that  it  is  spurious,  the  subscribing  witness,  if  there  be  one, 
and  he  accessible,  ought  to  be  called;  for  he,  it  is  to  be  pre- 
sumed, is  the  person  who  knows  better  than  all  others  that  the 
writing  is  genuine  if  it  is  genuine,  and  spurious  if  it  is  spurious. 

We  think,  therefore,  that  the  court  erred  in  not  excluding  the 
bond  introduced  by  the  tenant  in  this  case  until  the  subscrib- 
ing witness  to  it  had  been  called,  or  some  excuse  had  been  given 
for  not  calling  him.  Possession,  to  be  available  under  the  stat- 
ute of  limitations,  has  to  be  adverse  to  the  title  of  the  true 
owner.  The  possession  of  no  person  can  be  adverse  to  the  title 
of  the  true  owner  unless  the  person  intends  it  to  be  adverse  to 
that  titie.  No  one  can  intend  a  possession  to  be  adverse  to  the 
titieof  the  true  owner,  which  possession  he  considers  himself  as 
folding  under  the  true  owner.  Every  one  who  holds  his  pos- 
session under  a  bond  for  tities  made  by  the  true  owner  must, 
if  the  purchase  money  remains  unpaid,  consider  himself  as  hold- 
ing under  the  true  owner.  Therefore,  no  one  who  so  holds  can 
intend  his  possession  to  be  adverse  to  the  title  of  the  true  owner. 
And  therefore  the  possession  of  no  one  who  so  holds  is  adverse 
to  that  titie. 

So,  equally,  eveiy  one  who  holds  his  possession  under  a  bond 
for  tities  not  made  by  the  true  owner,  but  which  he  believes 
to  have  been  made  by  the  true  owner,  and  not  by  some  man 
personating  the  true  owner,  must,  if  the  purchase  money 
remains  unpaid,  consider  himself  as  holding  under  the  true 
owuer;  that  must  be  his  thought,  if  he  believes  the  bond  to  be 
genuine,  whether  it  be  genuine  or  not.     Therefore,  no  one  who 
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«o  holds  can  intend  liis  possession  to  be  adyerae  to  the  title  of 
the  true  owner;  and  therefore  the  possession  of  one  who  so 
iiolds  is  adverse  to  the  possession  of  the  true  owner. 

In  these  two  sorts  of  possession  the  result  is  preciselj  the* 
«ame,  whether  the  bond  be  spurious  or  genuine,  because  in 
ihese  two  sorts  the  intent  of  the  holder  is  the  same.  In  each 
he  intends  his  possession  to  be  a  possession  under  the  true 
owner.  And  intending  this,  he  cannot  intend  the  possession  to 
be  adverse  to  the  true  owner's  title. 

But  any  possession  maj  be  adverse  to  the  title  of  the  true 
owner  if  the  holder  of  that  possession  intends  it  so  to  be. 

And  every  holder  of  possession,  it  is  to  be  presumed,  intends 
the  possession  so  to  be,  if  he  holds  it  under  a  person  who, 
though  not  the  true  owner,  claims  adversely  to  the  true  owner. 

And  a  person  who  sells  land  as  his  own  claims  the  land  ad- 
versely to  the  true  owner,  although  in  the  sale  he  may  personate 
the  true  owner,  and  use  a  name  as  his  own  that  is  the  name  of  the 
true  owner.  He  says,  in  effect,  "  I  am  the  true  owner,  and  the 
name  on  which  the  title  stands  is  my  name." 

And  the  person  that  would  be  the  purchaser  from  him  would 
of  course  claim  and  hold  the  land  as  he  had  claimed  and  held 
it;  that  is,  adversely  to  the  title  of  the  true  owner. 

To  illustrate:  C.  is  the  owner  of  a  lot  of  land.  A.  goes  to  B. 
«nd  says  to  him  that  he  is  agent  for  0.  to  sell  the  lot,  and 
sells  the  lot  to  B.,  with  the  understanding  that  the  title  is  to  be 
made  by  0.  when  the  purchase  money  shall  have  been  paid  by 
B.,  and  that  he  is'  to  get  from  C,  for  B.,  C.'s  bond  to  that  effect. 
A.  brings  a  bond  to  B.  with  O.'s  name  signed  to  it,  and  delivers 
it  as  the  bond  of  C.  The  bond  is  a  forgery.  B.  takes  posses- 
sion under  it.  B.  does  not  hold  adversely  to  0.,  because  he 
thinks  he  is  holding  under  0. ;  and  so  thinking,  it  cannot  be 
supposed  that  he  intends  to  hold  adversely  to  C. 

But  take  the  case  to  be  that  what  A.  says  to  B.  is  that  he.  A.,  is 
O.,  and  that  as  C.  he  sells  to  B.  the  lot;  and  as  C.  makes  the 
bond  and  delivers  the  possession  of  the  lot.  B.,  in  this  case, 
holds  adversely  to  C,  because  he  thinks  he  is  holding  under  A., 
although  he  also  thinks  that  A.  is  C,  and  thinking  that  he  holds 
under  A.,  it  is  to  be  supposed  that  he  intends  to  hold  under  A.; 
and  therefore  intends  to  hold  adversely  to  C.  All  which  being 
so,  these  consequences  follow  in  respect  to  this  case. 

If  Bush  and  his  assignees  held  the  land  under  a  bond  really 
made  by  Zettler,  the  drawer,  and  the  purchase  money  remained 
unpaid,  they  did  not  hold  the  land  adversely  to  Zettler's  title. 
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If  thej  held  under  a  bond  in  Zeitler's  name,  though  not  made 
hj  Zettler»  bat  which  thej  believe  to  Imvp  I-^apti  made  by  him» 
and  not  to  have  been  made  hy  some  oiiier  pcibon  whom  they 
took  to  be  him,  they  did  not  hold  adyersely  to  his  title. 

But  if  they  held  under  a  bond  which  was  made  by  some  other 
person  than  Zettler,  bat  which  was  made  by  that  person  as  his 
own  bond,  and  not  as  Zettler's  bond,  they  did  hold  adTcrsely 
to  Zettler's  title,  although  that  person  might,  in  making  the 
bond,  have  personated  Zettler. 

And  these,  we  think,  are  the  three  propositions  which  the 
court  should  have  giyen  in  charge  to  the  jury  instead  of  the 
proposition  which  it  did  give  in  charge  to  them.  There  is  eyidence 
to  warrant  the  giving  of  each  of  them. 

And  they  coyer  the  grounds  coyered  by  all  the  requests  to 
charge,  except  one. 

And  these  propositions  contain  nothing  inconsistent  with  the 
decision  made  in  this  case  when  it  was  last  before  this  court. 
The  decision  then  made  was  merely  that  certain  testimony  was 
not  irrelevant;  viz.,  testimony  to  show  that  the  signature  to  the 
bond  was  a  forgery,  and  to  show,  by  a  description  of  Zettler, 
that  the  person  who  gave  the  bond  must  have  been  a  different 
person  from  him.  This  was  the  decision,  and  this  is  entirely 
consistent  with  what  we  now  say.  If  there  are  any  ezpressiona 
in  the  opinion  that  go  beyond  this,  they  of  course  do  not,  as  au- 
thority, rank  with  the  decision  which  says  this. 

The  part  of  the  requests  not  thus  disposed  of  is  that  contained 
in  the  third  of  the  grounds  taken  for  a  new  trial.  As  to  that, 
we  say  that  we  consider  the  proposition  contained  in  that  to  be 
substantially  true. 

"  The  law,  however,  deems  every  person  to  be  in  the  legal  seisin 
and  possession  of  the  land  to  which  he  has  a  perfect  and  com- 
plete title;  and  this  seisin  and  possession  is  co-extensive  with 
his  right,  and  continues  till  he  is  ousted  thereof  by  an  actual 
possession  in  another  under  a  claim  of  right.  This  may  be 
considered  a  settled  principle  of  the  common  law,  and  has  been 
recognized  and  adopted  as  such  by  the  supreme  court  of  the 
United  States."  "  So  long,  for  instance,  as  the  possessor 
declares  that  he  holds  in  subordination  to  the  better  titte,  the 
possession  will  be  regarded  as  held  by  consent;  nor  will  a  con- 
tinued possession,  after  such  declarations,  avail  to  mature  a  titie^ 
under  the  statute  of  limitations  until  the  party  has  changed  the 
character  of  his  possession,  either  by  express  declaration  or  by 
the  exercise  of  acts  of  ownership  inconsistent  with  a  subordinate 
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charaoter:''  Angell  on  limitations,  o.  81,  leo.  5;  and  aee  e.  88, 
0608. 1,  6-9;  c.  82,  seo.  11. 

This  we  regard  as  a  oorrect  statement  of  what  the  law  is  on 
the  subject  to  which  it  refers. 

Therefore  we  think  that  if  Booty  entered  as  ''  a  sqnatter " — 
entered  disclaiming  title — ^he  was  to  be  considered  as  holding  the^ 
possession  as  tenant  at  will  to  the  true  owner,  and  as  remaining 
SQch  tenant  until  something  happened  which  might  serve  to 
notify  the  true  owner  that  Booty  had  ceased  to  hold  as  such  ten- 
ant, and  was  holding  adversely  to  him.  What  this  something^ 
would  have  to  be  we  do  not  undertake  to  specify.  We  think, 
however,  it  would  have  to  be  somewhat  more  than  a  private 
attornment  to  the  tenant  to  another  claimant  of  the  land. 

And  whatever  is  true  of  Booty  must  be  equally  true  of  those 
deriving  title  through  him.  And  the  tenant  Griffin  derivea 
his  title,  as  against  Zettler,  through  him  so  far  as  that  title 
depends  on  possession. 

So  there  must  be  a  new  trial. 


Advzrss  PoasisszoN,  What  Comrnnms:  See  Stump  v.  Henry^  61  Am. 
Dec.  300;  lA^in  v.  Cobb,  62  Id.  173;  Chtm  v.  KeUum,  Id.  332;  ArmMrong  v. 
Bitteau,  59  Id.  1 15;  Boyal  v.  Lesau  of  Lisle,  60  Id.  712,  and  the  notes  to  these^ 
cases,  where  all  preTious  decisions  in  this  series  are  collected. 

Possession  crNDsa  Bond  fob  Dked  or  a  contract  of  pnrchase  is  not  ad- 
verse to  the  vendor:  Jackaon  v.  Johnson,  15  Am.  Dec.  433,  and  note;  bat  see- 
La  FrombaU  v.  Jackson,  18  Id.  463,  and  note;  note  to  Tolar  ▼.  Tolar,  14  Id. 
578.  If  one  enter  upon  land  under  an  agreement  to  purchase,  until  the  con* 
nderation  is  paid  he  will  be  considered  as  holding  subordinate  to  the  title  of 
the  true  owner:  3  Washb.  on  Real  Prop.,  4th  ed.»  162. 


DAQGETr    V.   DURDBN. 

[90  OXOBOIA,  467.] 

Okant  07  Land  bt  State  will  not  be  Presumed  avtxb  Lapsi  of  Moaa 
THAN  Fobtt  Ysabs,  from  possession  alone,  without  showing  that  such 
possession  at  its  commencement  was  rightful,  or  showing  some  other 
circumstance  in  addition  to  the  possession. 

EjEonnENT,  in  which  plaintiff  relied  upon  a  title  deriTed  from 
the  state,  and  defendants  upon  the  admitted  fact  that  prior  to- 
ihe  commencement  of  the  suit  thej  had  been  in  possession  of 
the  disputed  premises  forty  or  fifty  years;  that  one  of  the  de- 
fendants had  been  bom  and  raised  upon  the  premises,  and  that 
the  improTements  which  they  had  placed  upon  the  land  were 
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north  more  than  the  rent  of  the  hmd«    The  -verdiot,  in  puzsa* 
nnoe  of  the  instmotion  of  the  conrty  went  for  defendants. 

8hMs  and  EiU,  and  Tracey^  tor  the  plaintiff  in  error. 
Samuel  HiaU,  for  the  defendants  in  error. 

By  Oourty  LuxpsiNy  J.  This  case  oomes  up  on  an  agreed  state 
of  facts;  and  the  single  question  for  the  decision  of  this  ooort 
is,  whether  a  grant  may  be  presumed  to  land,  after  the  lapse  of 
forty  years  and  upwards,  from  possession  alone,  unaccompanied 
by  any  other  proof  or  circumstance,  and  without  its  being  made 
to  appear  whether  the  possession  at  the  commencement  was 
rightful  or  not. 

The  general  understanding  amongst  our  people  and  prof  esmon 
in  this  state  has  been,  that  not  only  did  not  the  statute  of  limita- 
tions proper  run  against  the  state,  but  that  no  length  of  posses- 
sion would  suffice  to  ripen  into  a  title  against  the  state,  and  thus 
induce  the  courts  to  presume  a  grant  to  protect  that  title. 
Hence,  the  state  has  been  indifferent  whether  squatters  occupied 
the  public  domain  or  not.  She  was  willing  to  this  temporary  or 
usufruct  enjoyment,  knowing  that  the  lands  were  hers,  and  that 
she  could  (Uspose  of  them  whenever  and  howeyer  she  might  see 
proper. 

But  it  is  now  insisted,  and  so  decided  for  the  first  time  in  our 
courts,  that  this  squatter  occupancy  may,  if  not  interrupted  after 
the  lapse  of  time,  divest  the  state  of  her  fee  to  the  territory. 

We  should  require  a  proposition  like  this  to  be  thoroughly 
fortified  by  authority  before  we  could  get  our  consent  to  adopt 
and  indorse  it. 

Adjudications  have  been  adduced,  both  from  the  English  and 
American  courts,  to  sustain  this  doctrine.  The  only  conclusion 
to  be  deduced  from  the  English  cases  is,  that  grants  have  been 
presumed  against  the  crown  within  the  time  of  memory,  that  is, 
where  the  possession  originated  since  the  days  of  Bichard.  But 
in  the  few  cases  in  that  country  where  the  crown  has  been  con- 
cerned, the  duration  of  the  enjoyment  extended  to  several  hun- 
dred years.  And  there  were,  besides,  other  circumstances  that 
constituted  a  material  element  in  the  decision;  considering, 
therefore,  the  English  law  as  ours  by  adoption  upon  this  sub- 
ject, the  precedents  fall  short  of  establishing  the  principle  con- 
tended for. 

The  two  strongest  cases  cited  by  counsel  for  the  defendant  in 
error,  and  the  two  strongest,  perhaps,  to  be  found  in  the  Amar* 
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ioan  books,  are  McCbire  y.  MU,  2  Mill  Const.  420,  decided  at 
Ck>lumbia,  May,  1818;  and  Sogers  t.  McJ)ef  4  Dev.  L.  180. 

In  the  South  Carolina  case  the  defendant  claimed  under  two 
grants:  one  to  Andrew  Turner,  dated  July,  1785,  and  a  grant  to 
himself,  dated  in  1793.  The  land  in  dispute  was  situated  be* 
tween  the  two,  and  as  it  turned  out,  coTered  by  neither.  All 
the  buildings  of  the  defendant,  including  the  dwelling-house, 
were  on  the  disputed  land.  And  the  defendant  had  liyed  upon 
it  upwards  of  twenty-fiye  years.  The  comrt  justified  the  jury  in 
presuming  a  grant  to  protect  the  defendant's  title.  But  did  this 
judgment  rest  upon  possession  alone?    Not  so. 

It  appears  from  the  testimony  in  the  case  that  there  were 
other  circumstances  in  aid  of  the  possession.  That  adjacent  to 
the  land  in  controversy  there  was  land  which  had  been  culti- 
vated long  before  the  grant  to  Turner,  and  which  was  called 
Buddin's  old  field  at  the  time  of  the  survey  of  the  land  granted 
to  Turner.  And  the  witnesses  proved  the  existence  of  an  old 
line  (the  same  which  had  been  supposed  to  be  the  southern  line  of 
Turner's  grant),  which  was  probably  the  line  of  some  other  and 
older  grant,  of  which  Buddin's  old  field  was  a  part  and  the  land 
in  litigation  another  part.  And  Judge  Cheves,  in  delivering  the 
opinion  of  t^e  court,  remarked  that  "  this  was  very  satisfactory 
evidence  to  support  the  long  possession  of  the  defendant." 

In  the  case  before  us,  there  is  not  a  scirUiUa  of  proof  to  sus- 
tain the  possession. 

To  one  of  the  enunciations  made  by  this  very  learned  and  able 
judge  we  cannot  subscribe;  namely,  that  he  knew  of  no  reason, 
except  the  principle  of  nullum  temptts,  which  distinguishes  a 
case  between  individuals  and  a  case  between  a  citizen  and  the 
state.  We  maintain  tbaib  policy  forbids  that  the  same  degree 
of  vigilanco  should  be  expected  or  exacted  of  the  public  that  is 
required  at  the  hands  of  an  individual  on  the  assertion  of  a 
right.  The  only  corrective  or  redress  which  the  constituency 
have  over  their  agents  is  the  ballot-box.  And  the  properly  of 
the  people  should  not  be  lost  by  the  negligence  of  the  govern- 
ment. 

This  great  judge,  for  such  he  undoubtedly  was,  further  ob- 
served that  "  this  rule  of  presumption  is  a  safe  one,  as  it  is 
applied  only  where  the  possession  is  rightful  to  invest  the  pos- 
session with  a  legal  title."  But  how  can  that  possession  be 
rightful  against  the  state  which  is  naked  and  without  color  or 
claim  of  right  ?  And  how  can  such  rightfulness  of  possession 
be  presumed,  however  ancient  and  long  continued?    Does  not 
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the  squatter  hold  all  the  time  in  subordinatioii  to  the  title  of 
the  state,  the  true  owner?  And  can  that  relation  be  changed 
without  some  onequivooal  act  on  the  part  of  the  tenant,  hardly 
conoeiTable  as  against  the  state  ? 

In  the  North  Carolina  case  the  corroborating  circumstances 
were  much  stronger  than  in  the  one  from  South  Carolina. 
Maybe  made  an  entiy  of  the  land  in  1778,  to  which  Alexander 
Martin,  from  whom  the  adverse  title  is  deriyed,  put  in  a  caveai 
which  he  withdrew  in  1779.  From  this  and  other  circumstances 
connected  with  the  great  length  of  possession,  the  court  thought 
the  jury  might  presume  a  grant,  but  still  left  it  as  purely  a 
question  of  fact  for  them. 

Now,  there  may  be  facts  in  the  case  before  us,  such  as  the  call- 
ing for  this  lot  as  an  adjoining  boundary,  or  as  belonging  to  the 
orphans  of  Young  Clarke  who  drew  it,  which,  if  established 
satisfactorily  and  coupled  with  the  long  possession,  might,  in 
the  opinion  of  a  jury,  entitte  them  to  presume  that  the  land 
had  been  granted.  But  no  such  proof  was  submitted  on  the 
trial  below;  or  if  it  was,  it  is  not  embodied  in  the  agreement. 


Building  Chttbch  on  Tract  of  Land  in  Thioklt  Settijed  Part  of 
Stats,  and  oocupying  a  i>art  thereof  as  a  barial-gronnd  for  ninety  years,  will 
raise  a  presamption  of  a  grant  of  the  laod,  or  at  least  a  prb-emption  light 
from  the  commonwealth,  sufficient  to  entitle  to  a  recovery  in  ejectment: 
McUher  V.  Trinity  Church,  8  Am.  Dec  663;  bat  a  general  usage,  such  as  de- 
positing lumber  on  the  banks  of  a  river,  will  not  raise  the  presumption:  Bethwm 
V.  Turner,  10  Id.  36. 

Statute  o7  Limitations  does  not  Run  against  State:  Hoey  v.  Ikrman, 
U  Id.  129;  Moody  y.  Fleming,  48  Id.  210;  dneinncUi  ▼.  I^rtt  Free.  ChureK 
32  Id.  718;  see  also  note  to  8UUe  ▼.  Trask,  27  Id.  569;  La  .AyumAom  y«. 
Jacketm,  18  Id.  463;  Shanks  ▼.  LanecuUr,  50  Id.  109. 


LoTO  V.  Wight. 

Ir  BflsmENT  OF  0ns  Plaos  Ordsbs  Goods  of  REsmxKT  of  Akothxb  Placb^ 
AND  Thet  Make  No  Mention  of  Manner  of  Delivert,  and  the  seller 
delivers  the  goods  to  a  common  carrier  to  be  carried  to  the  buyer,  thi» 
does  not  amount  to  a  delivery  of  the  goods  to  the  buyer;  and  if  the  gooda 
are  lost  by  the  common  carrier,  the  buyer  cannot  be  made  to  pay  for  them. 

This  was  an  action  brought  to  recover  the  value  of  a  lot  of 
cigars  alleged  to  have  been  sold  and  delivered  to  defendants  bj 
plaintiffs.  It  appeared  that  defendants  verbally  ordered  a  lot 
of  cigars  from  plaintiffs  at  Atlanta,  to  be  shipped  to  them  at 
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Baltimoze.  The  goods  weze  shipped  on  boaxd  a  wltmm&t,  bat 
it  does  not  appear  that  defendants  ever  leoeiTed  tfaem.  The 
remaining  facts  are  stated  in  the  opinion. 

(farireU  and  Olenn,  for  the  plaintiflB. 

Cooper,  for  the  defendants. 

By  Oonrt,  BxmaNO,  J.  The  charge  of  the  court  seems  to 
amount  to  this:  that  if  A.,  of  one  place,  order  goods  from  B., 
of  another  phice,  and  saj  nothing  as  to  the  mode  of  their  deliv- 
eiy,  and  B.  deliver  the  goods  to  a  common  carrier  to  be  carried 
to  A.,  he  in  law  delivers  the  goods  to  A.  himself;  and  if  thej 
are  lost  by  the  carriers  he  can  make  A  pay  for  them. 

Amounting  to  this,  was  the  charge  right?  We  think  not. 
"We  think  that  such  a  deUvery  did  not  amount  to  a  delivery  to 
the  purchaser.  "The  traveler  of  M.,  a  tradesman  residing  in 
London,  verbally  ordered  goods  for  M.  of  plaintiff,  a  manufac- 
turer at  Paisley.  No  order  was  given  as  to  sending  the  goods. 
Plaintiff  gave  them  to  defendant,  a  carrier,  directed  to  M. ,  to  be 
taken  to  him,  and  also  sent  an  invoice  by  post  to  M.,  who  re- 
ceived it.  The  goods  having  been  lost  by  defendant's  negli- 
gence, and  not  delivered  to  M.,  held,  that  defendant  was  liable 
to  plaintiff."  This  is  the  head-note  of  CocUa  v.  Chaplin,  8  Ad. 
&E1.,N.  S.,483. 

Patterson,  J.,  said:  "  If  the  consignees  had  selected  a  partic- 
ular carrier,  it  would  have  made  a  difference.  Perhaps  if  they 
bad  ordered  that  the  goods  should  be  sent  by  '  some  carrier,' 
the  delivery  to  any  carrier  might  have  constituted  a  deliveiy  to 
the  consignees.  But  I  do  not  see  how  the  mere  order  can  have 
the  effect  contended  for.  Morrisson,  Dillon  &  Co.  might  have 
waited,  or  might  themselves  have  sent  for  the  goods.  I  do 
not  see  how  deliveiy  by  a  consignor,  of  his  own  accord,  to  a 
<iarrier  can  be  a  delivery  to  the  consignee.  Therefore  I  think 
that  the  consignors  here  may  maintain  the  action." 

Williams,  J.,  said:  "  I  cannot  find  any  instance  in  which  the 
right  has  been  held  to  pass  to  the  consignee,  where  he  has  not  ex- 
pressly directed  the  sending  by  some  particular  conveyance,  or 
at  least  the  sending  by  some  conveyance  or  other.  Here  there 
was  merely  an  order  for  the  goods.  There  is  no  evidence  that 
anjrthing  was  either  said  or  implied  as  to  the  sending  them. 
The  plaintiffs  might  have  waited  for  further  instructions;  at  any 
rate,  nothing  had  passed  which  would  give  them  a  right  against 
-the  consignees.  The  goods,  therefore,  were  still  the  properly  of 
Kthe  consignors/' 
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Wightman,  J.:  ''To  entitle  the  consignee  to  bring  such  an 
action  as  this,  the  property  should  be  in  him.  At  first  I  was 
struck  with  the  apparent  applicability  of  DuUon  v.  SoUmionson,  S 
Bos.  &  Pul.  582,  which  case  is  more  favorable  to  the  defendants 
fchan  any  other  cited.  But  there  the  vendee  seems  to  have  or- 
dered that  the  goods  should  be  sent  by  some  carrier,  though  he 
did  not  name  any  one.  Here  it  was  not  proved  that  any  mode 
of  conveyance  was  expressly  ordered,  nor  that  there  was,  as  in 
Eart  V.  SatUey,  8  Camp.  528,  any  regular  course  of  business  be- 
tween the  parties  in  this  respect.  The  case,  therefore,  being 
distinguishable  from  all  those  cited,  we  should  be  going  further 
than  any  authority  has  yet  gone  if  we  held  that  the  property 
was  here  vested  in  the  vendees." 

If  this  decision  was  right,  the  charge  in  respect  to  delivery 
was  not  right.  And  we  think  that  this  decision  was  right:  See 
AUen  V.  Comstock,  17  Ga.  554. 

No  usage  of  any  kind,  as  to  delivery,  was  shown  in  the 
present  case.  But  even  if  the  delivery  indicated  by  the  court  in 
its  charge  would  have  been  a  sufficient  one,  under  the  general 
principles  of  law,  to  pass  the  property,  it  is  a  serious  question 
whether  it  would  have  been  so  in  the  face  of  the  seventeenth 
section  of  the  statute  of  frauds.  But  that  is  a  question  which 
we  do  not  decide,  because  it  was  not  argued  by  the  defendant 
in  error,  and  because  the  state  of  the  proof  on  the  trial  will  prob- 
ably be  such  that  it  will  relieve  the  case  of  the  need  of  a  decision 
of  the  question. 

It  may  not  be  amiss,  however,  to  refer  to  some  authorities 
which  bear  upon  the  question.  In  Addison  on  Contracts,  the 
following  propositions  are  laid  down — ^I  add  to  each  the  cases 
cited  to  support  it: 

"  If  there  has  been  no  actual  delivery  of  the  things  sold,  there 
can  have  been  no  acceptance  and  receipt  of  it:"  BerUaU  v.  Bum, 
5  Dow.  &  By.  284. 

"As  long  as  the  vendor  retains  his  right  of  lien  for  the  price 
over  the  whole  commodity  sold,  there  has  been  no  such  accept- 
ance and  receipt  as  the  statute  requires:"  Maberley  v.  Shepperd, 
8  Moo.  &  S.  442;  Tempest  v.  FUzgerald,  8  Bam.  &  Aid.  684; 
Carter  v.  Toussaint,  5  Id.  855;  Smith  v.  Suman,  9  Bam.  &  Cress. 
561,  577;  BiU  v.  Bam£nt,  9  Mee.  &  W.  40. 

"  So  long,  also,  as  the  buyer  continues  to  have  a  right  to  object 
either  to  the  quantum  or  the  quality  of  the  goods,  there  has  been 
no  acceptance  and  receipt  within  the  meaning  of  the  statute:'* 
Howe  V.  Palmer,  3  Bam.  &  Aid.  321. 
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"  The  acceptance  and  receipt  of  a  carrier  or  "wharfinger  ap- 
pointed by  the  purchaser  to  be  the  vehicle  of  transmission  to 
him  are  not  the  acceptance  and  receipt  of  the  purchaser  himself:" 
Astey  T.  Emery,  4  Mau.  &  Sel.  262;  Hanson  y.  Armiiage,  5  Barn, 
ft  Aid.  557;  Johnson  v.  Dodgson,  2  Mee.  k  W.  656;  NichoUe  v. 
Plume,  1  Car.  &  P.  272;  Kent  v.  Euskinson,  8  Bos.  &  Piil.  232; 
ffowe  V.  Palmer,  supra;  Jordan  v.  Norton,  4  Mee.  &  W.  156; 
Percival  v.  Slake,  2  Car.  &  P.  614;  EllwU  v.  ThomM,  3  Mee.  & 
W.  177;  PMlips  v.  Bistoile,  3  Dow.  &  Ry.  822;  5aWey  v.  Parker, 
8  Id.  220;  Belcher  v.  Capper,  6  Scott  N.  R.  315. 

See  also  the  following  cases:  Elmore  y.  Stone,  1  Taunt.  458; 
Doddey  y.  Farley,  12  Ad.  &  El.  632;  Edan  y.  DudfiOd,  1  Ad.  & 
EL,  N.  S.,302;  Chaplin  y.  jBo^cr«,  1  East,  191;  Blenkinaop  y. 
Clayton,  7  Taunt.  697. 

A  new  trial  is  granted,  but  the  granting  of  it  is  put  on  the 
exception  to  the  charge. 

BsLiyEBT  TO  Cabrikb  or  Wabbhoussman  Named  bt  Butbr  is  a  delir* 
ery  to  such  buyer:  Bradford  v.  Marbury,  46  Am.  Dec.  264;  KrudUr  v.  MHU- 
ton,  47  N.  Y.  36;  S.  C,  7  Am.  Rep.  402;  Ctobb  v.  O'Donnea,  44  N.  T.  661; 
8.  C,  4  Am.  Rep.  721. 

Whsbb  Butxr  and  Sblleb  Reside  in  Different  Citibs,  if  Ck>NTRACfr 
OF  Purchase  be  silent  as  to  the  person  or  mode  by  which  the  goods  are  to 
be  sent,  a  delivery  by  the  vendor  to  a  common  carrier,  in  the  xusobX  and  ordi- 
nary coarse  of  bnsiness,  transfers  the  property  to  the  vendee,  and  the  vendors 
can  recover  the  contract  price:  Magruder  v.  Ckiffe,  33  Md.  344;  S.  C,  3  Am. 
Eep.  177. 

The  principal  case  is  cited  to  the  point  that  a  delivery  to  a  common 
oarrier  for  shipment  to  defendant  is  not  a  delivery  to  him  within  the  reqnire- 
ments  of  the  statute  of  frauds,  in  Denmead  v.  OUua,  30  Ga  637;  and  to  the 
point  that  so  long  as  the  buyer  continues  to  have  a  right  to  object  either  to 
the  quantity  or  quality  of  goods,  there  haa  been  no  acceptance  and  receipt 
thereof  within  the  statute,  in  Lloyd  v.  Wright,  25  Id.  215.  The  decisions  of 
the  Georgia  court  are  in  harmony  with  the  law  as  laid  down  in  Benjamin  on 
Sales,  4th  Am.  ed.,  471;  see  also  Hanatter  v.  BarUU,  2  GoL  514;  Hague  v. 
Porter,  3  ffiU  (N.  Y.),  141. 


SUMMEBLIN   t;.  HeSTEBLY. 

[20  QsoaazA,  680.] 

Pabol  EyjDSNCE  is  Admissible  of  Nboessitt  to  Apply  WBiTma  to  in 
Subject. 

Pabol  Evidence  is  Aduissible  to  Show  that  Description  in  Fi.  Fa. 
Applied  to  a  certain  piece  of  land.  If  it  appears  on  the  introduction 
of  such  evidence  that  there  is  no  parcel  that  will  fit  every  part  of  tbe 
description,  but  that  there  la  a  parcel  that  will  fit  some  part  of  it^  thia 
parcel  is  to  be  regarded  as  the  parcel  intended  by  the  description. 
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Rboztalb  Madb  bt  Bwkbjww  in  hib  Dbed  abb  hot  EvmiauB  ublbbi  hib 

AoTHOBirr  to  make  them  U  ihown. 
AaBioNDfo  Wbono  Rbasov  bob  Pbopbb  abd  CoBBBcrr  JvDaMBHT  Dost 

NOT  Intalidatb  It. 

Ejegtmbnt  to  recover  fmotional  lot  No.  189.  Defendant,  ti> 
«how  title,  tendered  in  evidence  an  ezeoation  and  a  levy  there- 
under on  ''  fractional  lot,  whereon  John  Smith  now  lives,  No. 
181."  Plaintiff  objected  to  the  introduction  of  this  fi.  fa.,  upon 
the  ground  that  the  lot  saed  for.  No.  189,  was  not  included  in 
the  levy.  The  court  sustained  the  objection.  Defendant  then 
offered  to  prove  by  parol  that  at  the  time  of  the  levy  John 
Smith  lived  upon  lot  No.  189,  and  that  it  was  a  fractional  lot. 
Upon  plaintiff's  objection,  the  court  refused  to  allow  him  to 
do  so.  Verdict  for  plaintiff.  Defendant  moved  for  a  new  trial, 
which  the  court  granted,  and  this  appeal  is  from  such  judgment. 

Calhoun  and  Hill,  for  the  plaintiff. 

EiU  and  Son,  for  the  defendant. 

By  Oourt,  Bbnmino,  J.  In  this  case  the  judgment  was  a  gen- 
eral one,  that  the  motion  for  a  new  trial  should  be  granted.  That 
motion  was  put  on  several  grounds.  One  of  these  was  the  de- 
<sision  of  the  court  rejecting  the  parol  evidence  offered  in  con- 
nection with  the  entry  on  the^./a.  This  ground,  we  think,  was 
a  sufficient  one. 

Parol  evidence  is  of  necessity  admissible  to  apply  a  writing  to 
its  subject. 

Parol  evidence,  therefore,  was  admissible  in  this  case,  to  show 
what  parcel  of  land  it  was  that  fitted  all  the  parts  of  the  de- 
scription contained  in  the  sheriff's  entry.  And  if,  on  the  intro- 
duction of  such  evidence  in  such  a  case,  it  appears  that  there  is 
no  parcel  which  will  fit  every  part  of  the  description,  but  that 
there  is  a  parcel  which  will  fit  some  part  of  the  description,  this 
parcel  is  to  be  regarded  as  the  parcel  intended  by  the  descrip- 
tion. There  are  many  decisions  to  this  effect:  1  Phill.  Ev.  533, 
Oowen  &  Hill's  notes,  942. 

It  was  the  right  of  the  plaintiff  in  error,  therefore,  to  show  by 
parol  evidence  that  the  fractional  lot  on  which  John  Smith  lived 
at  the  time  of  the  entry  was  the  lot  in  suit;  and  that  although 
the  number  of  it  was  not  181,  but  was  189,  yet  that  there  was 
no  such  lot  as  lot  181  that  was  a  fractional  lot,  or  that  if  there 
was  such  a  lot  that  was  a  fractional  lot,  it  was  not  a  lot  occupied  by 
John  Smith.  And  if  he  had  shown  this,  he  would  have  been  enti- 
iled  to  insist  that  the  lot  described  in  the  entry  was  the  lot  in  suit. 
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In  saoh  oaaes  the  inacciuate  part  of  the  deeoription  is  to  be 
vejeoted. 

The  sheriflTB  deed  eontained  a  recital  to  the  effect  that  he  had 
seized  and  sold  the  land  under  the  rejected^ /a.  The  defend* 
4Uit  insisted  that  this  recital  was  eridenoe  of  the  facts  reoitedy 
although  the  Ji.  /a.  itself  was  not  in  eyidence.  The  judge 
thought  that  it  was,  and  made  it  the  ground  on  which  he  granted 
the  new  trial. 

In  this  we  differ  with  him.  As  the^.  fa.  was  not  in  e^denoe, 
"there  was  nothing  in  eridenoe  to  show  that  the  sheriff  had  au- 
-thority  to  make  deed  or  recitals.  And  unless  he  had  author- 
ity to  make  the  recitals,  they  could  not  be  of  any  Tirtne. 

But  still  we  affirm  the  judgment,  because  the  other  ground  to 
^hich  we  have  already  adverted  made  the  judgment  right.  That 
was  sufficient  if  this  was  not.  And  a  judgment  that  is  right 
must  remain  right,  whatever  be  the  reason  which  the  court  may 
•choose  to  give  for  it. 

Pakol  Evidbnok  is  APMifwrBU  to  iDEMnrr  Pasiasn  intended  to  be 
<x>nveyed  in  «  aherifT's  deed:  Bates  v.  Bank  c/Miuotaif  56  Am.  "Deo,  145.  It 
is  admlBsible  to  explain  a  description  in  a  deed  in  order  to  apply  it  to  the 
<«abject-matter  of  the  grant:  Morton  v.  Jackson^  40  Id.  107.  It  is  also  ad- 
missible to  identify  real  property  indicated  in  a  contract  for  its  sale:  CoUrick 
T.  Hooper,  56  Id.  605. 

Rboital  in  Shk]ut7*8  Dbxd  is  not  conclusive  of  the  facts  stated,  hat  may 
be  contradicted  by  parol:  XeaAey  v.  Oardner,  38  Am.  Dec.  764. 

The  paiNdPAL  oasx  is  cited  to  the  point  that  where  the  description 
in  a  deed  is  so  ambignous  as  to  leave  it  doubtful  whether  a  certain  piece  of 
land  was  intended  to  be  included  in  what  was  conveyed,  parol  evidence  is 
.admissible  to  identify  the  premises,  in  Hulsey  v.  Clark,  49  Ga.  99.  It  is  again 
cited  to  the  point  that  parol  evidence  is  admissible  to  show  that  the  right  to 
the  use  of  an  alley  wsa  included  in  a  clause  of  a  deed  granting  the  "  rights, 
members,  and  appurtenances  to  the  bargained  premises,"  in  Kirkpatriek  v. 
Brown,  59  Id.  450.  In  Irhy  v.  Oardner,  56  Id.  643,  it  is  cited  to  sustain  the  rul- 
ing of  the  court  that  evidence  is  admissible' for  the  purpose  of  showing  that  a 
f.  fa,  was  levied  upon  a  piece  of  land  different  from  that  described  therein.  It 
is  also  cited  in  Clarke  v.  Trawick,  56  Id.  359,  to  the  point  that  a  sheriff's 
deed  is  not  admissible  as  title  without  the^./a.,  or  without  proper  seooodaiy 
••Tidenoe  if  the  /L  fa,  cannot  be  produced. 


Pabk  v.  Babbon 

[90  OaOBOIA,  702.] 

Jsmrs  OF  PaoBiBiTiD  Mabbiaob  If  or  Bastajidizbdi — A  guilty  husband 
from  whom  a  wife  has  obtained  a  divorce  is  prohibited  from  marrying  agaia 
daring  the  life  of  the  latter,  by  the  act  of  1806;  but  the  act  does  not  de- 
clare a  marriage  in  violatioa  of  its  provisions  void.    The  issue  of  suoh 
Am.  Dbo.  Vol.  LXV— 41 
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■eoQild  nuttriage  are  not  iUegitimate.    Bven  if  this  manlago  was  yM^ 

the  iMQed  would  not  be  bastardised  if  no  cnminal  proeecntion  was  in* 

stitated  against  the  offending  parent  in  his  liii-tiine. 
VoB  Baabonb  of  Pubiio  Pouct,  Law  n  Mobs  Tudse  ov  Nuftiax.  Cox- 

T&Aon  THAN  Obddtabt  oontraoCs  whioh  rslate  merely  to  property  and 

the  ordinary  dealinga  among  men. 
llABBiAon  Pbohibitid  bt  Law  abb  bot  AbsoXiOTELt  Void  uvlbbs  s» 

Dbolabbd  to  bb. 

Jambs  Babbob's  wife  obtained  a  diyoroe  from  him,  and  h» 
married  again  during  her  life-time.  He  had  issae  bj  both  mar- 
riages. Upon  his  death  the  issae  of  his  first  marriage  olaimed 
his  entire  estate,  upon  the  ground  that  the  second  marriage  was 
Toid  and  its  issues  bastards.  The  administrator  of  A.  Barron 
filed  this  bill  for  interpleader  and  directions.  The  lower  court 
held  the  children  of  the  second  marriage  to  be  legitimate  and 
entitled  to  inherit  equally  with  the  others. 

Poe  and  Grier,  for  the  plaintifb  in  error. 

Adams,  for  the  defendant  in  error. 

By  Court,  MoDonau),  J.  James  Barron,  haring  been  the  partf 
whose  improper  or  criminal  conduct  authorized  the  divorce,  wbb 
prohibited  from  marrying,  by  the  act  of  the  general  assembly  of 
1806,  during  the  life  of  the  woman  from  whom  he  had  been 
divorced:  Ck)bb's  New  Dig.  225.  By  marrying  the  second  time, 
the  said  party  being  in  life,  ho  subjected  himself  to  the  pains 
and  penalties  enacted  against  bigamy:  Id.  The  second  mar- 
riage is  not  declared  by  that  act  to  be  void;  but  whether  it  be  void 
or  not,  the  party  offending  against  the  provisions  of  the  statute 
was  indictable,  and  he  could  not  defend  by  showing  the  dissolu- 
tion of  the  first  marriage. 

His  offense  was  bigamy,  but  not  bigamy  as  defined  in  the 
penal  code;  for  the  marriage  having  been  dissolved,  he  had  no- 
wife;  so  that  on  the  second  marriage  he  had  not  a  plurality  of 
wives.  Yet  if  he  had  been  indicted,  and  the  state  had  proved 
the  first  marriage,  and  that  the  woman  to  whom  he  was  united 
in  marriage  was  still  Hving,  and  then  the  second  marriage,  a 
case  of  bigamy  would  have  been  made  out,  against  which  the 
defendant  could  not  have  been  permitted  to  prove  the  divorce 
dissolving  the  first  marriage. 

But  what  is  the  status  of  the  issue  of  this  last  marriage?  Ar» 
they  legitimate  or  illegitimate  ? 

The  offspring,  in  a  contest  for  their  civil  rights,  are  not  es- 
topped from  showing  the  dissolution  of  the  first  marriage.  They 
do  not  occupy  the  position  of  their  criminal  parent.     They  ma/ 
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prove  the  diflsolntion  of  the  first  marriage,  and  if  it  is  of  anj 
advantage  to  them,  they  may  claim  it.  The  act  for  the  violation 
of  which  their  father  might  have  been  punished  does  not  declare 
this  second  marriage  void;  and  independent  of  the  light  thrown 
upon  the  subject  bj  subsequent  legislation,  it  might  be  well 
maintained,  perhaps,  that  the  taint  of  bastardy  does  not  attach 
to  them. 

By  the  divorce,  the  first  marriage  was  totally  dissolved;  the 
husband  was  in  fact  left  without  a  wife;  he  was  of  full  age,  and 
able  to  contract;  he  was  dot  deficient  in  mental  capacity;  and  is 
it  not  a  fair  inference  that  the  legislature  did  not  intend  to  in- 
volve in  his  difficulty  a  confiding  woman  and  innocent  ofiispring, 
by  declaring  a  marriage  void  which  he  might  subsequently  enter 
into  ?  By  statutes  of  England,  persons  within  certain  degrees 
of  kindred  were  prohibited  from  marrying;  and  yet  marriages 
between  such  persons  were  not  void,  but  voidable,  and  if  not 
avoided  during  the  lives  of  the  parties,  the  issue  were  legitimate, 
and  the  common-law  courts  would  prohibit  the  ecclesiastical 
courts  from  proceeding  to  call  the  marriage  in  question  after  the 
death  of  either  of  the  parties,  because  of  its  tendency  to  bastard- 
ize and  disinherit  the  issue:  Shelf ord  on  Mar.  &  Div.  163,  484. 
Barron,  whose  misconduct  led  to  the  divorce,  was  prohibited  from 
marrying,  under  a  penalty;  but  the  marriage  is  not  declared 
void  by  the  act  which  prohibited  him  from  marrying.  Persons 
within  the  degrees  of  kindred  in  which  marriages  are  prohibited 
in  England,  intermarrying,  violate  a  public  law;  and  yet  the 
marriage  is  valid  until  set  aside,  and  the  issue  of  such  a  mar- 
riage are  legitimate  unless  it  is  annulled.  In  that  case  both  par- 
ties must  be  in  fault.  They  must  both  know  that  they  are  doipg 
an  act  which  by  the  law  of  the  land  they  are  forbidden  to  do. 
That  is  not  necessarily  the  case  in  a  marriage  where  one  of  the 
parties  has  been  divorced. 

The  first  marriage  act  in  England  was  the  act  of  26  Geo.  II. 
That  act  was  never  of  force  in  this  countiy.  It  expressly  pro- 
vides that  it  shall  not  extend  to  marriages  solemnized  beyond 
seas.  There  is  a  marked  difference  between  that  statute  and 
our  own,  as  respects  the  solemnization  of  marriages.  That  act 
not  only  inflicts  a  most  severe  penalty  on  persons  who  solemnize 
marriages  contrary  to  its  provisions,  but  it  also  declares  all  mar- 
riages thus  solemnized  void.  Our  statutes  inflict  a  penalty,  but 
do  not  declare  the  marriage  void:  Cobb's  New  Dig.  282, 818,  819. 

For  obvious  reasons  connected  with  the  welfare  of  society, 
the  law  is  more  tender  of  nuptial  contracts  than  ordinary  con- 
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tracts  which  relate  merely  to  property  and  the  ordinary  dealing* 
among  men.  Marriage  contracts  are  by  the  common  law  ex« 
cepted  from  the  roles  which  govern  ordinary  contracts.  By  the 
common  law,  an  idiot  might  contract  marriage,  and  the  marriage 
of  an  idiot  or  lunatic  was  considered  valid:  1  Boper  on  Hash. 
ic  W.  339.  The  learned  annotator  on  Lord  Coke's  First 
Institute  remarks  that  *'  before  the  act  of  15  Geo.  11.,  c.  30,  there 
could  be  no  doubt  as  to  the  validify  of  the  marriages  of  luna- 
tics, where  it  could  be  clearly  proved  that  they  were  married  in 
their  lucid  intervals.  One  should  think  there  could  be  as  little 
room  to  doubt  their  incapacity  of  contracting  marriage  whilst 
in  an  actual  state  of  insanity,  if  our  books  were  not  remarkably 
silent  on  the  subject,  and  it  was  not  also  said  that  by  our  law 
an  idiot,  a  ncUivUate,  in  whom  the  general  incapacity  of  mak- 
ing contracts  appears  to  form  as  strong  an  objection  as  occurs 
in  the  case  of  a  madman,  may  consent  to  a  marriage.  This  doc- 
trine as  to  idiots,  however  strange  it  may  appear,  is  mentioned 
as  a  point  adjudged  in  one  case,"  etc.:  Co.  Lit.;  Hargraves  & 
But.  notes,  80  a,  note  47.  The  civil  law  was  different,  and  the 
civil  law  is  the  law  of  the  ecclesiastical  courts  of  England. 
Now,  by  the  statute  of  George  II. ,  referred  to  above,  and  which 
never  was  of  force  in  this  country,  the  marriages  of  idiots  axe 
declared  to  be  void. 

Our  penal  code  treats  them  as  void,  though  we  have  no  stat- 
ute declaring  them  so :  Cobb's  New  Dig.  819.  But  Barron's 
marriage  is  not  the  marriage  of  an  idiot,  but  it  is  the  marriage 
of  a  person  prohibited  from  marrying  under  a  penalty,  the  stat- 
ute not  declaring  the  marriage  void.  If  it  be  not  a  good  one, 
it  should  be  classed,  according  to  the  analogies  of  the  English 
law,  with  marriages  that  are  voidable.  The  statute  of  32  Hen. 
Vlll.,  c.  38,  adopts  the  prohibitions  of  the  law  of  God,  by 
declaring  that  all  persons  may  lawfully  marry  but  such  as  are 
prohibited  by  God's  law.  The  statute  of  25  Hen.  YIII.,  c.  22, 
prohibits  marriage  within  certain  degrees,  and  declares  that  the 
children  of  such  unlawful  marriages  are  illegitimate.  It  is 
doubtful  whether  this  latter  statute  has  ever  been  repealed  by 
subsequent  English*  statutes.  Hence  marriages  within  certain 
degrees  of  kindred  are,  in  England,  prohibited  by  both  the 
cunon  and  statute  law.  They  are  therefore  unlawful;  and  yet 
thoy  are  not  void,  but  voidable  only:  AughHe  v.  AughHSf  1  Eng. 
Eccl.  73.  If  not  pronounced  void  in  the  life-time  of  the  paitieSy 
they  are  valid  to  all  civil  purposes:  Id.  168.  If  such  marriages 
are  prohibited  by  the  statute  law  in  England,  why  are  not  the 
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parties  who  enter  into  them,  in  Tiolation  of  the  law,  indictable 
for  committing  an  act  forbidden  by  a  public  law  ?  The  com- 
mon-law courte,  however,  have  never  interfered,  and  have  left 
Buch  cases  to  the  undisturbed  jurisdiction  of  the  ecclesiastical 
courts.  If  the  courts  there  abstain  from  taking  cognizance  of 
such  cases,  the  courts  here  may  well  say  that  the  public  policy 
to  which  the  courts  have  deferred,  by  declaring  contracts  void 
which  are  prohibited  by  inflicting  statutory  penalties  on  those 
who  enter  into  them,  whether  the  contracts  are  declared  void  or 
not,  does  not  require  the  enforcement  of  that  principle  so  as  to 
set  aside  actual  marriages  which  the  legislature  has  not  pro- 
nounced void.  A  public  policy  which  looks  to  the  protection 
of  the  innocent  and  unoffending,  to  the  peace  of  families  and 
the  welfare  of  society,  would  seem  to  us  to  forbid  the  inference 
of  a  purpose  on  the  part  of  the  legislature  which  they  have  not 
expressed,  that  the  marriage  of  a  party  against  the  prohibition 
of  the  act  of  1806  should  be  void. 

If  the  marriage  were  voidable  only,  no  proceeding  having  been 
instituted  during  the  life  of  Barron  to  annul  it,  the  issue  are 
legitimate  and  entitled  to  inherit,  and  they  are  clearly  entitled, 
if  the  marriage  was  neither  void  nor  voidable. 

Bui  if  we  should  hold  the  marriage  to  be  void,  which  we  do 
not,  we  should  be  bound,  in  deference  to  the  unmistakable 
policy  of  our  legislature,  to  hold  that  the  issue  are  not  bastards 
when  no  criminal  prosecution  was  instituted  against  the  offend- 
ing parent  during  his  life-time.  Our  law  goes  further,  and 
shows  most  clearly  the  legislative  intent,  that  the  blameless  off- 
spring of  an  acknowledged  meretricious  marriage,  or  marriage 
declared  void  by  statute,  shall  not  be  bastardized  and  subjected 
to  the  civil  consequences  which  fall  upon  the  fruits  of  such  an 
unlawful  union  in  England.  Even  though  the  marriage  may 
be,  according  to  uniform  construction,  ipso/aclo  void,  our  stat- 
ute makes  the  issue  legitimate  if  bom  before  the  commencement 
of  a  prosecution  for  polygamy,  or  within  the  ordinary  time  of 
gestation  afterwards :  Cobb's  New  Dig.  814. 

We  decide  that  the  judgment  of  the  court  below  must  be 
affirmed. 

Eftbot  ov  Marrtaqs  Gontbactsd  daring  the  existence  of  a  prior  valid 
marriage  is  diacnssed  in  note  to  Smith  v.  SmUh,  46  Am.  Deo.  130.  The  prin- 
cipal case  is  cited  in  Aiihew  v.  Dupru,  30  Qa.  173,  where  the  court  decide 
that  although  the  law  requirea  a  license  to  be  taken  out  before  marriage,  and 
imposes  a  penalty  upon  any  minister  who  performs  a  marriage  without  such 
tioense,  a  marriage  entered  into  without  this  ceremony  is  valid  in  the  absenes 
of  a  Bcatutory  provision  that  it  should  be  void. 


<M6  Johnson  v.  Yancxt.  [GMigi^ 

Johnson  v.  Ya:soei. 

iBBTBUiaDiT  OF  Whioh  Followxno  »  Copr  WAS  HiLD  vo  n  Will,  Ajm 
vov  Deed:  **  Due  at  my  death  to  Haney  Johnson  the  ram  of  two  thoa* 
■and  fi^e  hundred  dollan,  from  the  general  fond  of  my  estate,  aa  a  gift 
The  condition  of  the  ahove  bond  or  obligation  ii  eaoh  that  whcrnii,  for 
the  fidelity  and  obedience,  aa  well  aa  the  natand  love  and  affeetion  thai 
I  have  for  my  daughter  Haney  Johnson,  I  donate,  in  the  above  mamar, 
what  I  deaign  for  her  at  my  death.**    Daly  dated,  attested,  and  aigned. 

This  is  a  review  of  the  decision  of  the  saperior  conri  on 
demurrer,  in  which  it  held  the  instrument  recited  in  the  head« 
note  to  be  testamentary. 

W.  A.  Lofton,  for  the  plaintiff  in  error. 

No  appearance  for  the  defendant  in  error. 

By  Court,  Lumpkin,  J.  Is  the  paper  executed  by  Lewis  Yancey 
a  deed,  and  operative  as  such?  The  doctrine  is  now  too  well 
settled  to  need  argument  or  authority  to  sustain  it  that  an  in- 
strument may  be  in  the  form  of  a  deed — signed,  sealed,  and 
delivered  as  such — still  if  it  discloses  the  intention  of  the  maker 
respecting  the  posthumous  destination  of  his  property,  and  is 
not  to  operate  until  after  his  death,  it  is  testamentary  only. 

Now,  this  paper  purports,  palpably  upon  its  face,  to  be  the 
mode  adopted  by  Levris  Yancey  of  giving  to  Haney  Johnson 
what  he  designed  for  her  ''  at  his  death,"  and  which  he  directed 
to  be  paid  "  out  of  the  general  fund  of  his  estate." 

Was  it  not  revocable  in  the  life-time  of  the  maker?  Gould  it 
interfere  with  the  claims  of  creditors? 

In  the  case  of  Haberghamy.  VLncerU,  2  Yes.  jun.  204,  S.  0., 
i  Bro.  G.  G.  863,  Mr.  Justice  Buller  said  that  the  cases  had 
established  that  a  writing  in  any  form,  whether  a  deed,  poll,  or 
indenture,  if  the  obvious  purpose  is  not  to  take  place  till  after 
the  death  of  the  person  making  it,  shall  operate  as  a  veill;  and 
that  in  one  of  the  cases  there  were  express  words  of  immediate 
grant,  and  a  consideration  to  support  it  as  a  grant;  but  as  upon 
the  whole  the  intention  was  that  it  should  have  a  future  oper- 
ation after  his  death,  it  was  considered  as  a  will. 

We  think  there  can  be  no  doubt  that  the  judgment  of  the  oir- 
euit  court  was  correct. 

In  the  caae  of  WeUbom  v.  fFeaoer,  63  Am.  Dec  242,  whioh  la  a  Georgia 
^ecifiioii,  the  oonrt  aay :  "  Whether  an  instmment  be  a  deed  or  a  wiU  doea  not 
depend  on  ita  form  or  manner  of  execution,  bat  upon  ita  operation,  haa  been 
repeatedly  mled  by  thia  court.    If  it  ia  not  to  operate  till  after  the  death  d 
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liimwhoiiiftk«H,itliawfllwluit0Terbeitif(onii.  A  deed,  if  nuide  with  a  view 
to  the  dispoiitloii  of  a  nuui'e  estate  after  hli  death,  will  hmra  in  law  aaa  deviaa 
or  will.**  Thie  language  appeere  rather  struige,  in  yiew  of  the  well-known  ra» 
^nirementf  of  a  Talid  will,  to  wlty  that  if  it  IB  an  olographio  will  it  must  be  writ- 
ten entirely  by  the  hand  of  the  testator,  and  be  duly  signed  and  dated,  and  that 
if  it  is  written  by  the  hand  of  another  it  most  be  exeonted,  attested,  and  pub- 
lished. A  Tory  strong  and  well-oonsidered  case  holding  an  instroment  to  be 
a  deed,  and  not  a  wiU,  Is  VTofJ  T.  fToZI,  64  Am.  Deo.  147;  see  also  fTaff  T.  fTor^ 
2  Swan,  648;  SwaiU  v.  BuBhari,  2  Head,  561;  MaUer  qf  Dies,  60  N.  T.  98| 
Aim  t.  j^ots,  62  Qa.  631;  J<me$  v.  Ifidb,  18  Alb.  L.  J.  277;  Kkiard  r. 
Kmatrd,  2  Spears  Ch.  266;  IBdwardiY.  Smiih.  35  Miss.  li»;  OoUUng  v.  ChU^ 
In9,  24  AU  122. 


Watib  t;.  Gbibwold. 

pO  QaoaaiA,  Tsa.] 

Aiy^rsBO  Poasnnov.— Plaintiff  owned  a  saw-mill  near  the  nnJiwlosed  pin*' 
lot  of  defendant  For  four  or  five  years  he  cat  stocks  for  his  miU  npoa 
the  lot,  and  haoled  them  from  the  premises,  and  made  roads  and  oanse 
ways  for  the  purpose;  and  for  sereral  years  more  cat  lightwood  and  fire* 
wood  off  the  land  for  a  railroad.  JTielef,  that  this  was  not  sneh  an  adverse 
possession  as  woald  ripen  into  a  title  nnder  the  statute  of  limitations. 

This  was  an  action  faronght  for  the  recoyeiy  of  a  lot  of  land, 
Iby  Oriswold  against  Watts.  The  opinion  states  the  neoessazy 
facts. 

J.  BiUherford,  for  the  plaintiff  in  error. 

E.  A.  IKabet,  for  the  defendant  in  error. 

By  Court,  Lumpkin,  J.  There  is  but  a  single  question  in 
this  case:  Did  the  facts  proved  constitute  adverse  possession  of 
the  lot  of  land  in  dispute,  so  as  to.  ripen  into  a  statutory  title  in 
behalf  of  Samuel  Griswold,  the  plaintiff? 

The  testimony  is  brief.  Griswold  owned  a  saw-mill  near  this 
uninclosed  pine-lot;  for  four  or  five  years  he  cut  stocks  for  his 
mill,  and  hauled  them  from  the  premises,  and  made  roads  and 
causeways  for  that  purpose;  and  for  several  years  more  cut  light- 
wood  and  fire-wood  for  the  railroad  ofif  the  land.  It  is  con- 
ceded, for  the  purposes  of  this  decision,  that  this  kind  of  user 
continued  for  seven  years.  Was  this  such  an  open,  notorious, 
and  visible  occupation  of  this  property,  under  all  the  circum- 
stances of  the  case,  as  to  manifest  an  intention  on  the  part  of 
Griswold  to  claim  the  fee?  We  think  not.  And  no  case,  we 
apprehend,  can  be  found  to  warrant  such  a  conclusion.  If 
such  were  the  law,  the  title  of  almost  every  proprietor  of  un« 
inclosed  real  estate  in  the  neighborhood  of  all  of  our  cities^ 
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iowiiBy  and  villageB  would  be  jeopardissed.  For  who  has  been 
fortunate  enough  to  escape  inirusions  and  tvespasses,  similar  in. 
character,  at  least,  if  not  to  the  same  extent?  We  can  hardlj 
conceiTe  of  a  case  where  such  acts  as  these  would  perfect  a  stat* 
utoiy  title.  The  fallen  logs  removed  for  lightwood  and  fire- 
wood, and  which  constitute  no  part  of  the  realty,  would  scarcely 
be  missed  or  observed  by  the  owner  unless  veiy  familiar  with 
his  grounds;  and  the  timber  cut  and  carried  awaj  for  lumber 
would  only  indicate  by  the  stumps  and  tops  which  were  left  that 
some  wrong-doer  or  wrong-doers  were  making  pretfy  free  use  of 
that  which  did  not  belong  to  them;  but  this  would  fall  far  short 
of  conveying  to  the  tenant  in  fee  notice  that  his  right  to  lus 
domain  was  seriously  controverted.  Unlike  the  building  a 
house,  the  cultivation  of  a  field,  the  digging  a  mine,  or  even 
the  belting  of  a  pine  forest  for  turpentine,  the  acts  of  trespasa 
established  by  the  evidence  are  too  roving  and  discursive  to 
s^gest  the  idea  of  a  continuous  possession.  It  does  not  appear 
but  that  this  lot  of  land,  or  some  portion,  might  not  have  been 
used  for  tillage  or  other  purposes. 

But  we  forbear  to  proceed  further  upon  this  beaten  path. 
That  Oriswold  bona  fide  claimed  this  land  under  color  of  tiUe 
is  not  disputed.  He  bought  it,  took  a  deed  for  it,  which  was- 
duly  recorded,  paid  taxes  on  it,  and  appointed  an  agent  to  over- 
look it.  But  notwithstanding  all  this,  we  are  clear  that  his  oc- 
cupancy was  not  of  such  a  character  as  to  bar  the  right  of  entry 
of  the  grantee  or  true  owner;  and  the  circuit  judge  should 
have  instructed  the  jury  accordingly. 


What  Ck)in9;TrrDTBS  Adverse  PosasssioK  Gbnxrallt:  See  Stamper  v. 
Oriffin,  ante,  p.  628,  and  references  in  note. 

Following  Acts  have  been  Held  not  to  CoNsrrnrrE  Ajdvebsb  Pos- 
session: The  claimant  built  a  cow-pen  upon  land  adjacent  to  his  own, 
ranged  his  cattle  upon  the  land,  and  oocasionally  felled  trees  upon  it:  Bojfci 
V.  Leaut  qf  Lisle,  60  Am.  Dec.  712;  feeding  hogs,  and  cutting  timber  trees 
upon  land  susceptible  of  other  modes  of  use,  for  the  statutory  period:  LoJUn 
v.  Cobb,  62  Id.  173;  repeated  acts  of  cutting  timber  on  unoccupied  timber- 
land  by  the  owner  and  occupant  of  an  adjoining  tract:  Wright  v,  Ouier,  36  Id. 
108;  the  occasional  cutting  of  timber,  and  the  exercise  of  other  acts  of  owner- 
ship,  such  as  men  are  accustomed  to  use  over  woodland:  Bailey  v.  Irby,  10 
Id.  609. 

I'HE  PRINCIPAL  CASE  IS  CITED  in  CcurroU  V.  OHUon,  33  Ga.  539,  to  the  point 
that  getting  rails,  boards,  shingles,  basket-wood,  and  timber  for  building 
houses,  from  a  woodland  or  unindosed  lot,  are  not  such  acts  of  ownership  at 
will  oonstitnte  adverse  possession. 
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Henderson  t;.  Fjtnlan. 

[20  aaoBOU,  786.] 
OlOBBIOH    OF   liRTEBS    "J.    P."  AITXR    HIS    SlOlTATUBB,    DT    ATTAOHlECn 

issaed  and  aigned  by  a  joatioe  of  the  peace,  does  not  invalidate  it,  if  it 
appean  from  the  body  of  the  inetrnment  that  he  acted  in  hia  official,  and 
not  in  hia  priTate,  capacity. 

This  is  an  appeal  from  a  decision  of  the  superior  court  dis- 
missing an  attachment  issued  by  Benjamin  Samuels,  a  justioe  of 
the  peace,  because  his  signature  thereto  was  not  followed  l^  m 
designation  of  his  judicial  position. 

Thomas  W.  Thomas,  for  the  plaintiff  in  error. 
Lang,  for  the  defendant  in  error. 

By  Court,  BsNinNO,  J.  Is  there  enougn  on  the  face  of  the  at- 
tachment to  show  that  Samuels  signed  it  in  his  official,  and  not 
in  his  priyate,  character  ?  If  we  take  up  every  part  of  the  attach- 
ment by  itself,  we  shall  find  that  each  part,  except  the  signature, 
has  enough  upon  its  ovni  face  to  show  that  as  to  it  Samuels  acted 
in  his  official,  and  not  in  his  private,  character,  and  that  the 
signature  has  nothing  upon  its  face  to  show  in  which  character 
he  acted. 

The  caption  is,  ''  By  Benjamin  Samuels,  one  of  the  justices  of 
file  peace  for  said  county."  In  this  caption  Samuels  acted  in  his 
official,  and  not  in  his  private,  character,  if  justices  of  the  peace 
ever  so  act;  for  this  caption  is  in  the  form  which  they  always 
use. 

Every  part  of  the  body  of  the  attachment  corresponds  with 
the  caption,  and  is  in  the  usual  form.  In  every  part  of  the 
body  of  the  attachment,  then,  Samuels  acted  in  his  official,  and 
not  in  his  private,  character. 

The  signature  consists  of  Lis  naked  name.  It  is  not  followed 
by  the  letters  **  J.  P.,"  or  by  any  other  letter  or  by  any  word. 
The  signature,  therefore,  taken  by  itself,  has  nothing  to  show 
whether  Samuels  made  it  in  his  official  br  in  his  private  character. 
Therefore  the  signature,  taken  by  itself,  might  stand  either  for 
an  official  or  for  a  private  act.  There  is  no  law  which  says  that  the 
signature  of  a  public  officer  shall  be  considered  official  only  when 
it  is  followed  by  his  official  title,  or  by  named  letters  standing  for 
that  title.  And  what  law  is  there  fixing  the  import  of  the  letters 
*' J.  P."?  The  president,  in  signing  a  message,  does  not  add 
his  official  title,  or  anything  else  to  his  name.  Thus,  then,  it 
appears  that  each  part  of  the  attachment,  except  the  signature. 
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flhows  for  itself  that  as  to  it  Samnflls  acted  in  his  oiBoiAl,  aid 
not  in  his  priirate,  chaxaoter;  and  that  the  Hignatnre,  taken  hj 
itself,  shows  nothing  one  way  or  the  other. 

This  being  so,  it  is  to  be  presumed  that  as  to  the  signatoie, 
also,  he  acted  in  his  official,  and  not  in  his  priTate,  chaEBC- 
ter — ^itis  to  be  presumed  that  he  acted  in  one  and  the  same  cha^ 
acter  throughout;  for  to  say  that  a  man  does  one  half  of  an  act 
in  one  character,  and  the  other  half  in  another  character,  would 
be  to  make  Toid  both  halves.  Half  an  act  is  no  act.  And  it  ifl 
«  rule  of  law  that  interpretation  shall,  if  possible,  be  such  as  to 
make  eyery  part  of  the  instrument  have  some  effect,  and  espe- 
cially be  such  as  to  prevent  the  instrument  from  being  without 
«ny  effect. 

We  think,  therefore,  that  the  attachment  was  sufficient,  and 
-ought  not  to  have  been  dismissed. 
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{17  JuLtacn,  MB.] 

liAWB  OF  SCAn  WHMBM  BlUi  OF  EXOHANOl  18  MaDI  WILL^  IF  PaBCUB  AMB 

SiLBiT,  Fix  Batb  of  Intxbkst  which  it  is  to  draw. 

LaWB  of  AnOTHXE  PlAOX  OB  Ck>UNTKT  THAH    ThaT  WHKBS    OOVTKAOS    IS 

Madi  mat  be  Suj»nTU'i'iJ>  bt  Pabtixs,  both  in  ralatioa  to  the  l«gftlitgr 
Aod  extent  of  the  original  obligation,  and  in  relation  to  the  reepeetiT* 
rights  of  the  parties,  for  a  violation  of  its  terms,  where  sabjeet-matterol 
oontraot  is  not  malum  in  se,  immoral,  or  oontrary  to  the  local  policy,  or 
dangerous  to  the  peace  and  good  order  of  the  particular  community  in 
which  it  Is  sought  to  be  enforced.  This  is  part  of  the  ju§  pen^ncin,  and 
is  enforced  ex  eomUaie  when  the  enforcement  of  the  oontraot  is  sought  in 
the  courts  of  a  country  governed  by  a  diffiuent  rule  than  the  local  or 
adopted  law  of  that  contract 
Asrr  Ratx  of  ImxEwn  Adthobizbd  bt  Lbx  Looi  Contbaotus  ob  Lbx 
Looi  Solutionis  will  be  recognised  and  enforced  in  the  courts  of  other 
governments  whose  laws  would  otherwise  make  such  rates  of  intsrsst 
usurious. 

WflXN  FOBKION  CONTRAOT  IlSBLF  18  VoiD  UNBXB  FOBSIOV  LaW,  It  18  Vom 

Etxbtwhbbb,  and  it  will  not  be  enforced  in  the  home  courts,  although 

it  ii  valid  under  the  home  law.    And  home  courts  will  not  ^'^"^mTftw 

the  mere  penal  sanctions  of  a  foreign  law  by  forfeitures. 
Ctasiovs  of  Ububt  Laws  abb  hot  GommNAROKD,  and  wbbn  Ooubsb 

DxTBOT  Thxk,  they  will  withhold  any  aid  to  those  who  make  foreign 

contracts  a  pretense  for  exaeting  usury  at  home* 
Fuu  Showing  Bill  of  Exohanob  to  bx  Von>  undbb  Law  of  Placb 

WHXBB  It  IB  TO  BB  Paid  18  MOT  Immatbbial,  as  it  Is,  If  true,  a  good 

defense  to  suit  on  the  bilL 

31XASUBBB  OF  AXLIXF  ABB  AdMINIBTBBXD  THBOUOH  LaW  OF  FoBUM,  thttN||^ 

the  local  forms  of  action,  rules  of  evidence,  and  mlsa  of  pnoftlosw 
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KOXABIAL  ClETIlXOATI  OF  PbOTBST  OV  InLAKD  BiLLS  OF  EZOHAllOl  18  irO» 

EnDiNOB  OF  That  Fact,  under  the  common  law. 
Whin  Plba  of  Usubt  is  Sbt  up  nr  Illikois  as  Dkfbvbb  to  Sinr  ov 
Bill  of  Exghanos,  Law  or  Evidskor  of  that  atate  will  be  so  far  en- 
forced as  to  permit  the  party  pleading  it  to  give  testimony  in  its  supportb 

Smith  and  others  against  McAllister,  as  the  acceptor  of  five 
several  bills  of  exchange.  The  declaration  contained  five  spe* 
cial  counts,  and  the  common  counts  in  the  usual  form,  with 
copies  of  the  bills  set  out  The  amount  of  each  and  time  of 
payment  was.  as  follows:  1.  Two  thousand  dollars,  ten  days 
after  date;  2.  One  thousand  dollars,  sixty  days  after  date;  3. 
One  thousand  dollars,  sixty  days  after  date;  4.  Two  thousand 
dollars,  sixty  days  after  date;  5.  One  thousand  dollars,  sixty 
days  after  date.  The  bills  were  all  drawn  by  McAllister  &  Co., 
payable  to  the  order  of  the  drawers,  accepted  by  defendant, 
and  indorsed  by  the  drawers  to  plaintiffs.  All  the  bills  were 
drawn  in  Illinois;  and  all  except  the  one  declared  upon  in  the 
first  count  were  made  payable  in  the  city  of  New  York.  De- 
fendant's first  plea  was  the  general  issue  to  the  whole  declara- 
tion. His  second  plea  was  a  special  one  to  the  second,  third, 
fourth,  and  fifth  counts,  framed  upon  the  bills  payable  in  New 
York.  The  second  plea  alleged  the  incorporation  of  the  Mer- 
chants' and  Drovers'  Bank  under  the  general  banking  laws  of 
the  state  of  Illinois;  that  the  plaintiffs  were  president  and  cash* 
ier  of  said  bank,  and  as  its  oficers  and  agents  made  a  corrupt 
agreement,  and  one  contrary  to  the  provisions  of  the  statute  of 
New  York,  with  McAllister  &  Co.  and  defendant,  to  loan  them 
such  sums  as  they  would  require  from  time  to  time,  not  exceed- 
ing the  sum  of  seven  thousand  dollars,  for  the  purpose  of  buy- 
ing grass  seed;  that  said  plaintiffs  should  forbear  and  give  day 
of  payment  of  said  sums,  as  follows,  to  wit,  sixty  days  upon 
each  sum  from  the  time  of  advancing  the  same,  ''and  the  said 
sums  to  be  so  advanced  were  each  to  be  paid  in  the  city  and 
state  of  New  York,  reference  being  had  to  the  laws  of  said  state 
by  said  parties  in  the  making  of  such  corrupt  agreement; "  and 
that  for  the  forbearing  and  giving  day  of  payment  of  the  said 
sums  of  money  to  be  advanced  by  the  bank,  McAllister  &  Co. 
and  the  defendant  should  give  and  pay  to  the  bank  as  interest 
the  rate  of  twelve  dollars  for  a  hundred  for  one  year,  upon  aD 
the  money  to  be  so  advanced  by  the  bank,  besides  the  difference 
in  exchange  between  Joliet  and  New  York.  And  to  secure  the 
repayment  of  said  sums  of  money  to  be  so  lent,  the  said  McAl- 
lister &  Co.  should  draw  and  indorse,  and  the  defendant  accept. 
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a  bill  of  exchange  payaUe  in  the  city  of  New  Tork,  for  such  aa 
amount  as  would  cover  the  som  advanced,  with  the  interest,  at 
the  rate  aforesaid,  added;  which  draft  or  faill,  bo  made^  drawn, 
indorsed,  and  accepted,  should  be  delivered  to  said  bank  at  the 
time  of  receiving  the  money  as  aforesaid.  The  plea  also  alleged 
the  advancing  of  the  money  and  the  giving  of  said  bills,  in  pur- 
suance of  said  agreement,  and  that  the  whole  amount  of  money 
received  did  not  exceed  in  all  the  sum  of  four  thousand  eight 
hundred  and  ninety-five  dollars,  and  that  the  amount  agreed  to 
be  received  as  interest  for  such  loan  exceeded  the  rate  of  seven 
dollars  for  the  loan  of  one  hundred  for  one  year.  The  plea  set 
out  the  New  York  statute,  alleged  that  said  bills  were  void  un- 
der that  statute;  and  the  premise  concluded  with  a  verification, 
etc.  The  third  plea  was  also  the  second,  tiiird,  fourth,  and 
fifth  counts  of  the  declaration,  and  was  the  same  as  the  forego- 
ing plea,  except  that  the  corrupt  agreement  was  alleged  to  have 
been  made  between  the  plaintiffs,  of  the  one  part,  and  McAllis- 
ter &  Co.,  of  the  other  part,  to  loan  by  the  plaintiffs  to  McAl- 
lister &  Go.  and  the  defendant  such  sums  of  money,  etc.  It 
referred  to  the  usury  laws  of  New  York,  set  out  in  the  second 
plea,  and  alleged  ''  that  the  said  money  was  to  be  repaid  in  the 
city  and  state  of  New  York,  and  that  the  said  agreement  was 
made  by  the  parties  thereto  with  reference,  in  all  respects,  to 
the  laws  of  the  said  state  of  New  York,"  and  that  by  virtue  of 
said  statute  the  said  bills  were  wholly  void.  It  concluded  with 
a  verification.  There  were  various  other  pleadings,  unnecessary 
to  mention,  on  each  side.  Plaintiffs,  on  the  trial,  read  in  evi- 
dence to  the  jury  the  five  bills  of  exchange,  drawn  by  McAllister 
&  Go.  and  accepted  by  E.  McAllister,  four  of  which  were  ac- 
cepted, payable  at  the  office  of  Wadsworth  &  Sheldon,  New 
York.  Plaintiffs  offered  in  evidence  four  notarial  certificates, 
purporting  to  be  made  by  J.  G.  Ambler,  notaiy  public.  New 
York,  and  which  were  in  the  usual  form,  having  a  seal  attached, 
and  one  of  which  certificates  was  attached  to  each  of  said  bills. 
Defendant  objected,  the  papers  were  read,  and  exception  was 
taken.  Plaintiffs  rested.  Defendant  then  called  Archibald 
McAllister,  who,  upon  his  voire  dire,  testified  that  he  was  a 
member  of  the  firm  of  McAllister  &  Go.  The  bills  were  shown 
to  him,  and  he  testified  that  he  was  one  of  the  drawers  and  in- 
dorsers  of  them,  and  that  the  name  of  McAllister  ic  Go.  was 
signed  by  him.  Plaintiffs  objected  to  the  witness  testifying  in 
this  suit.  Witness  testified  that  he  had  a  release,  which  was 
executed  and  delivered  to  him  by  the  defendant.     Defendant's 
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cotmflel  then  read  said  release,  which  was  produced  by  the  wit^ 
ness.  The  defendant's  counsel  then  made  a  statement  as  follows: 
The  defendant  offers  this  witness  to  prove  that  the  bills  of  ex- 
change  given  in  evidence  were  made  with  reference  to  the  laws 
of  New  York,  and  that  thej  were  drawn  in  pursuance  of  a  con- 
tract made  with  the  Merchants'  and  Drovers'  Bank,  for  the  loan 
of  money  by  said  bank  to  defendant  and  McAllister  &  Co.» 
at  twelve  per  cent  per  annum,  payable  in  the  city  of  New  York, 
and  as  securify  for  such  loan,  and  to  prove  the  facts  set  out  in 
defendant's  pleas.  The  witness  was  excluded,  and  plaintifly 
objection  sustained.  Defendant's  counsel  offered  defendant  as 
a  witness.  Plaintiffs  objected.  Court  ruled  that  he  was  not 
competent,  and  refused  to  let  him  testify.  Defendant's  counsel 
excepted.  Defendant  read  in  evidence  an  exemplified  copy  of 
so  much  of  the  laws  of  New  York  as  was  material  to  the  case. 
After  the  evidence  was  closed  upon  said  trial,  and  before  the 
case  was  submitted  to  the  jury,  the  court,  without  any  motion 
from  either  party,  ordered  and  directed  that  the  said  second 
and  third  pleas  be  stricken  out,  as  presenting  immaterial  issues 
in  the  cause.  This  was  done,  and  defendant  excepted  and 
appealed. 

Sidney  Smith  and  W,  K.  McAllister ,  for  the  appellant. 
T.  L.  Dickey,  and  Olover  and  Cook^  for  the  appellees. 

By  Court,  Sgates,  0.  J.  The  correctness  of  the  order  striking 
the  second  and  third  pleas  from  the  files  for  immateriality  de- 
pends upon  the  proper  application  of  the  principles  of  the  law 
which  entered  into  and  became  part  of  the  contract,  within  the 
intent  and  meaning  of  the  parties.  For  the  lex  loci  contractus, 
and  the  lex  loci  contractus  rei  sUas,  when  respectively  applicable, 
enter  into  and  form  part  of  every  civil  contract,  respecting  rights 
of  property  in  things,  and  choses  in  action,  and  &ooilex  domicilie, 
respecting  mere  personal  contracts,  such  as  marriages,  etc 
This  is  the  general  rule,  aiyl  apparently  of  great  simplicity  in 
the  abstract.  Its  application,  however,  under  certain  states  of 
facts  and  circumstances,  becomes  exceedingly  difficult,  and  is 
left  inextricably  confused  by  the  authorities. 

The  rule,  when  properly  understood,  has  its  apparent  substi- 
tutions as  well  as  exceptions.  The  case  before  us,  as  made  by 
the  pleas,  is  an  instance  of  the  former.  The  contracts  were  made 
in  this  state,  and  the  laws  of  this  state  would,  had  the  parties 
been  silent,  have  become  part  of  the  contracts  for  the  construc- 
tion and  meaning  of  the  parties,  in  ascertaining  and  fixing  their 
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mntnal  lights  and  oUigationa.  Bat  parties  may  Bubatitate  the 
laws  of  another  place  and  coontiy  than  that  where  the  contract 
18  entered  into,  both  in  relation  to  the  legaliiy  and  extent  of 
the  original  obligation  and  in  relation  to  the  reepeotive  righta 
of  the  parties  for  a  breach  or  yiolation  of  its  terms.  This  I  call 
a  snbstitation  of  the  laws  of  another  place  or  goTemment  for 
those  of  the  place  of  entering  into  the  contract,  and  which  is 
noted  by  the  authorities  as  an  exception  of  the  general  rule. 
This  is  allowed  in  all  ciyilized  countries,  and  recognized  as  pari 
of  the  jti«  gerUium,  or  law  of  nations,  respecting  private  and  per- 
sonal rights,  and  in  all  cases  where  the  subject-matter  of  tho 
contract  is  not  malum  in  se,  immoral,  or  contrary  to  the  local 
policy,  or  dangerous  to  the  peace  and  good  order  of  the  partic- 
ular community  in  which  it  is  sought  to  be  enforced.  When 
parties  seek  to  enforce  such  obligations  in  the  courts  of  the 
country  whose  laws  haye  been  adopted  as  those  of  the  contract, 
it  presents  only  an  ordinary  case  of  jurisdiction  to  the  court 
over  a  contract  made  under  the  same  laws  of  the  forum,  and  by 
parties  within  its  jurisdiction.  But  when  the  enforcement  of 
the  contract  is  sought  in  the  courts  of  a  country  governed  by  a 
different  rule  than  the  local  or  adopted  law  of  that  contract,  the 
law  governing  it  has  no  force  or  obligation  ex  proprio  vigore  in 
that  forum,  but  ex  comitate,  under  the  general  public  law,  tte 
court  will  enforce  it,  giving  extraterritorial  effect  to  the  Ir.wg  ct 
another  government  where  it  is  not  dangerous,  inconv^  lien^^ 
immoral,  nor  contrary  to  the  public  policy  of  the  local  ga  tin-* 
ment.  Where  the  legislature  does  not  define  and  prescribe  ^ibs 
extent  of  this  comity,  it  must  be  declared  by  the  courts  in  each 
case,  governed  by  precedents,  under  the  general  public  law. 

On  examining  these,  we  find  numberless  cases,  with  great  uni- 
formity sanctioning  the  enforcement  of  contracts  made  uuder 
and  sanctioned  by  the  laws  of  another  state,  which  are  not 
allowed  by  the  laws  of  the  state  where  suit  is  brought  or  where 
a  different  rule  prevails. 

Thus,  we  find  the  marriage  contract  legally  solemnized  or  dis- 
solved under  one  jurisdiction  respected  and  enforced  in  another, 
under  whose  laws  neither  the  obligation  nor  its  rescission  would 
have  been  allowed.  And  so  of  the  sale  of  lottery  tickets  and  con- 
duct of  lotteries.  So  it  is  in  relation  to  express  or  implied  con- 
tracts for  interest  on  money.  Any  rate  per  cent  sanctioned  by  the 
laws  of  the  place  where  the  contract  is  made,  or  by  the  substi- 
tuted laws  of  the  place  where  it  is  to  be  performed  or  paid,  will 
be  recognized  and  enforced  in  the  courts  of  other  governments^ 
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whose  lawB  would  make  such  rate  osuxioiis.  But  fhece  is  m 
jdalouB  vigilanoe  of  the  courts  to  detect  CTaaions  of  the  nsuiy 
laws,  and  when  discoyered,  courts  will  withhold  any  aid  to 
those  who  make  foreign  contracts  a  pretense  for  exacting  xmarj 
at  home. 

The  following  authorities  fully  sustain  the  principles  I  haTe 
laid  down:  Story's  Confl.  L.,  sees.  241-246,  280-282,  299,  304, 
note  1,  304  a,  806, 311  a,  and  note,  312;  2  Parsons  on  Ck>nt.  94, 
sec.  6;  2  Kent's  Oom.  457-461,  and  notes;  Byles  on  Bills,  314:- 
318;  Andrews  t.  EerrvM^  4  Cow.  510,  and  note  a,  which  con- 
tains a  good  Bummaxy  on  this  subject;  Shermaxi  t.  Gaued^  4 
Gilm.  523;  Botnnson,  t.  Bland,  2  Burr.  1077;  Van  Schmdc  t. 
Edwards,  2  Johns.  Oas.  355;  Thompson  ▼.  Ketcham,  4  Johns. 
287;  S.  C,  8  Id.  192  [5  Am.  I>ec.  832];  Fanning  v.  Oonsequa^ 
17  Id.  516  [8  Am.  Dec.  442];  SherriU  y.  Hopkins,  1  Ck)w. 
105;  GommonweaUh  of  Kentucky  t.  Bassford,  6  Hill,  528;  Jada 
V.  Nvchols,  5  N.  Y.  183;  Cox  v.  United  States,  6  Pet  198; 
Andrews  v.  Fond,  13  Id.  77;  Beimsdyk  v.  Kane,  1  Gall.  374; 
Harman  y.  Harman,  1  Baldw.  130;  Bainbridge  ▼.  Wiloocks,  Id. 
637;  Pecks  v.  Mayo,  14  Yt.  36  [39  Am.  Dec.  205]. 

In  Pecks  ▼.  Mayo,  supra,  the  contract  fixed  a  time  and  phMC 
in  Albany,  New  York,  for  the  payment  of  the  note  made  in 
Canada,  but  no  rate  of  interest  was  specified.  The  court  as- 
sumed or  presumed  from  the  place  of  payment  that  the  partieii 
intended  to  adopt  the  laws  of  New  York  in  reference  to  tbi 
rate  of  interest,  and  accordingly  gave  seyen  per  cent.  And  thLi 
rule  seems  to  have  received  the  common  sanction  of  American 
and  English  courts:  See  2  Kent's  Com.  460,  461,  and  notes.  If 
do  not  regard  the  case  of  Depan  v.  Humphreys,  20  Mart.  (La.)l, 
as  in  conflict  with  the  authorities,  but  sanctioning  fully  tho 
right  of  the  parties  to  fix  upon  the  higher  rate  of  interest,  wheni 
the  contract  is  made  in  one  and  to  be  executed  or  paid  in  an* 
other  state. 

The  case  before  us  is  precisely  like  the  case  in  Vermont,  iii 
reference  to  interest,  and  what  laws  should  goTem  the  contract, 
except  that  there  the  facts  were  found,  here  they  are  averred  bjf 
the  pleas,  which  also  insist  that  the  interest  taken  was  usurious, 
and  therefore  the  statute  of  New  York  makes  void  the  contract. 

With  the  consequences  we  have  nothing  more  to  do  than  ti) 
declare  the  effect  of  the  law  upon  the  contract,  when  it  is  admis- 
sible  to  administer  its  provisions  in  our  courts.  This  court  hai 
properly  declared  it  would  not  administer  the  mere  penal  sanc- 
tions of  a  foreign  law  by  forfeitures:  Sherman  v.  Gktssett^  4  Gila. 
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C23.  Bat  when  by  ihoae  laws  fhe  contract  itself  is  Toid  there,  it 
is  Yoid  here  and  evexywherey  and  this  conrt  will  not  enforce  heie» 
oven  though  it  znight  have  been  Talid  if  made  under  our  law. 
lliis  principle  is,  I  believe,  without  exception.  Such  is  the 
-cside  preseiiled  by  the  pleas,  which  presented  a  good  defense  to 
the  bills  of  exchange,  if  true,  and  the  plaintiff  should  have  been 
^owed  to  make  and  insist  upon  his  defense  under  them.  The 
-court  erred  in  strildng  them  from  the  files  as  immaterial. 

The  notarial  certificate  of  protest  is  not  evidence  of  that  fact, 
«8  was  ruled  in  Bond  v.  Bragg,  17  HI.  69,  and  Eaakasbie  Bridge 
Co.  V.  Shannon,  1  Gilm.  16,  in  relation  to  inland  bills. 

In  revising  the  ruling  of  the  court  below  in  excluding  Mc- 
JUlister,  the  drawer  and  acceptor,  for  incompetency,  we  must 
keep  in  mind  that  there  is  a  distinction  between  the  law  of  the 
^contract  and  the  law  of  the  forum.  The  former  will  be  er^'^vced 
in  our  courts  as  entering  into  and  forming  part  of  the  cor-^Hct 
of  the  parties,  with  the  exception  that  if  those  laws  operate 
criminally  or  penally  upon  the  parties,  our  courts  are  under  no 
comity  to  enforce  them  in  this  respect:  Sherman  v.  Oasaett^ 
ifupra.  But  where  the  law  makes  the  contract  void  there,  it 
will  in  like  manner  make  it  void  here.  But  in  administering 
this  measure  of  relief,  we  do  it  through  our  own  forms  of  action^ 
according  to  our  own  rules  of  evidence,  and  pursuant  to  our  own 
rules  of  practice.  By  these  must  the  disclosure  of  the  fact  of 
usury  be  made  and  the  defense  sustained. 

Our  law  has  ever  condemned  usurious  interest.  It  does  not, 
however,  avoid  the  contract,  but  forfeits  threefold  the  amount 
of  usurious  interest.  Still,  this  forfeiture  is  inapplicable  to  a 
contract  made  under  and  governed  by  the  laws  of  another  state. 
If,  however,  we  do  not,  in  the  true  spirit  of  the  law's  repugnance 
to  usury,  apply  the  rules  laid  down  for  discovery  of  its  own  vio* 
lations  to  the  discovery  of  like  violations  of  the  usury  laws  of 
other  states,  when  sought  to  be  enforced  in  our  courts,  we  shaU 
be  left  without  any  rule  especially  applicable  to  this  class  Of 
cases,  not  equally  applicable  to  all. 

My  present  impressions  are,  that  the  witness  is  expressly  made 
competent  by  the  seventh  section  of  chapter  54,  B.  S.  1846, 
p.  296.  Its  language  is  broad  and  general,  embracing  the  real 
actors  in  the  usurious  transaction,  with  a  view  to  a  full  disclos- 
ure whenever  the  fact  of  usury  is  put  in  issue  by  the  pleadings. 
The  tenor  of  the  act  does  not  confine  the  rule  given  to  violations 
of  our  own  laws,  but  enlarges  it  to  the  "  fact  of  usury  "  being 
*'  put  in  issue  "  *<  by  the  pleadings."  Foreign  usurers  shall  find 
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no  gi^eaier  facilities  for  concealment  of  tbeir  practices  than  domes- 
tic ones,  if  resort  be  had  to  our  courts  for  remedies  to  extort  the 
excess.  I  understand  the  rule  given  there  as  a  general  one  for 
the  detection  of  the  fact  by  the  oath  of  the  debtor  upon  whon> 
the  U8U17  has  been  practiced,  without  regard  to  the  time,  plaoe^ 
or  laws  violated  by  it,  restricted  only  by  the  fact  that  the  cred- 
itor be  still  living,  and  who  also  may  be  heard  on  oath  as  a  wit- 
ness to  this  fact. 

It  is  further  noticeable,  in  conformation  of  this  view  of  our 
own  statute,  that  different  courts  in  the  dijQEerent  states  haTe 
pressed  the  policy  of  the  usuiy  laws  as  proper  exceptions  to  the 
rule  laid  down  by  Lord  Mansfield  in  Walton  v.  SkeUey,  1  T.  B. 
296,  even  should  the  rule  be  adopted:  Taylor  v.  Beck^  3  Band. 
323,  324;  Stump  v.  Napier,  2  Yerg.  37. 

I  must  regard  that  policy  of  the  law  for  detection  and  preven- 
tion of  usury  introduced  by  recent  statute  regulation  as  para- 
mount to  the  supposed  policy  of  protecting  negotiable  paper  hj 
denying  the  competency  of  the  maker  or  indorser  to  impeach 
the  consideration  or  validity  of  notes  signed  by  him.  And  this 
brings  me  to  the  consideration  of  the  general  rule,  without  re- 
ppect  to  the  staioite  rule. 

The  rule  was  laid  down  in  Walton  v.  Shelley,  supra,  generally^ 
excluding  as  incompetent  any  original  party  to  any  contract, 
which  he  had  signed,  to  impeach  its  validity.  The  general 
proposition  was  denied  in  Bent  v.  Baker,  3  T.  B.  27,  by  Lord 
Kenyon;  and  Mr.  Justice  Buller,  who  concurred  in  laying  dovn^ 
the  rule,  qualified  and  confined  it  in  this  case  to  negotiable  instru- 
ments. Afterwards,  in  1798,  the  case  was  expressly  overruled 
and  denied  to  be  law,  by  the  court  of  king's  bench,  in  Jordaine 
V.  Lashbrooke,  7  Id.  602,  in  which  Mr.  Justice  Lavnrence,  con- 
curring in  overruling  Walton  v.  SheUey,  supra,  treated  usury, 
gaming,  and  infancy  as  exceptions,  even  should  the  rule  be 
recognized.  It  was  expressly  so  ruled  in  Smiih  v.  Frager,  Id. 
60,  in  a  case  of  usury.  But  the  supreme  court  of  the  United 
States,  in  Bank  of  the  United  States  v.  Dunn,  6  Pet.  56,  adopt 
the  rule  in  Shelley's  Case,  as  applicable  to  negotiable  notes. 
Although  the  remarks  of  the  court  are  general,  the  facts  of  the 
case  in  6  Pet.  56,  show  a  proper  case  for  the  application  of  the 
rule  in  Shelley's  Case,  and  upon  a  further  distinction  upon  which 
some  of  the  states  adopt  and  apply  it;  and  that  is  to  exclude  the 
witness  in  cases  where  negotiable  instruments  have  been  actually 
negotiated,  and  are  in  the  hands  of  bona  Jide  holders  in  the  due 
course  of  trade:  See  Pennsylvania  cases  cited  below.     Such  was 
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the  case  in  6  Pet.  56.  So  shoold  be  understood  my  approval  of 
the  rule  in  Lyon  t.  Boilvin,  2  Gilm.  637,  where  I  noted  one,  but 
did  and  could  not  note  every  exception  and  distinction  to  it  as  a 
general  proposition.  I  intended  to  refer  to  this  case  in  6  Pet. 
51, 57,  but  it  was  printed  as  being  in  9  Peters  by  mistake.  There 
is  some  reason,  justice,  and  policy  in  support  of  the  rule  exclud- 
ing the  maker  or  indorser  of  negotiable  paper  when  he  comes  to 
impeach  it,  after  negotiation,  in  the  hands  of  the  innocent  pur- 
chaser; but  this  reason  will  not  apply  to  protect  the  original 
parties  while  it  remains  in  their  hands,  or  is  sued  on  merely  for 
their  use  and  benefit. 

There  are  many  and  irreconcilable  decisions  in  the  different 
states.  Most  of  the  courts,  if  not  all,  have  adopted  the  rule, 
with  qualification,  in  Bent  v.  Baker ^  confirming  it  to  negotiable 
instruments,  and  others  alone  to  those  actually  and  bona  fide 
negotiated:  See  1  Greenl.  Ev.,  sees.  383,  384,  and  note  1  of  last 
section;  Stone  \,  Vance,  6  Ohio,  246;  Treon  v.  Brown,  14  Id. 
^1;  Powell  V.  Waiers,  17  Johns.  176;  EUsworth  v.  Brewer,  11 
Pick.  316;  Thayer  v.  Grossman,  1  Met.  416;  Boyer  v.  Moore,  2 
Dall.  196;  Baring  v.  Shippen,  2  Binn.  165;  Baird  v.  Cochran, 
4  Serg.  &  B.  397.  The  Pennsylvania  rule  confines  it  to  nego- 
tiated instruments  which  were  commercially  negotiable;  and 
3o  I  might  understand  the  rule  in  Massachusetts,  from  the  cases 
of  Churchill  v.  Suter,  4  Mass.  162;  and  Fox  v.  Whitney,  16  Id. 
120. 

On  the  contrary  rule  I  have  referred  to  Taylor  v.  Beck,  3  Band. 
316,  and  would  add  Murray  v.  Pennington,  3  Gratt.  90,  which 
appears  to  be  a  naked  judgment  the  other  way.  Connecticut 
repudiates  the  rule:  Tovmsend  v.  Bush,  1  Conn.  265;  New  Jersey: 
Freeman  v.  BriUin,  2  Harr.  (N.  J.)  194.  New  York  admits  the 
competency  of  the  witness,  overruling  Winion  v.  Saidler,  3  Johns. 
Cas.  185,  hj  Stafford  v.  Rice,  5  Cow.  23;  see  Bank  of  Ulica  v. 
HiUard,  Id.  153;  Williams  y.Walhridge,  3  Wend.  416;  and  they 
hold  expressly  that  the  maker  is  competent  to  impeach  it  for 
usury:  Tuthill  v.  Davis, 20  Johns.  285;  Bank  of  Ulica  v,  HUlard^ 
supra;  TniscoU  v.  Davis,  4  Barb.  495. 

The  authorities  are  too  numerous  to  pursue  them  further.  I 
have  presented  enough  to  show  and  sustain  the  exceptions  and 
distinctions  taken,  and,  I  think,  to  sustain  the  rule  adopted  by 
this  court,  as  embracing  aU  that  is  demanded  by  public  policy 
in  maintenance  of  commercial  credit;  and  yet  without  trenching 
upon  that  other  rule  of  public  policy,  adopted  by  positive  legis- 
lation, to  detect  and  prevent  usury,  and  a  similar  one  to  avoid 
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gaming  contracts  in  the  hands  of  assignees,  and  judgments  and 
conveyances  given  in  violation  of  the  act:  B.  S.  1845,  p.  263» 
c.  46.  There  being  a  release  of  plaintiff  here  as  acceptor  to 
the  witness  as  drawer,  we  are  of  opinion  he  was  competent, 
while  the  security  remained  in  the  hands  of  the  original  parly, 
to  prove  the  &ct  of  usury,  independent  of  the  provisions  of  the 
statute.  Judgment  reversed  and  cause  remanded. 
Judgment  reversed. 

OOKTBAQT  IB  TO  Bl  GOVSBVBD  AND  OOHSTaUXD  B7  LlZ  LOGI  OOIITB40rO% 

QnleM  another  place  ia  appointed  for  iti  performaaoe:  T<nmg  v.  HarrU^  61  Am. 
Dec  170,  and  note  to  aame  172,  containing  collected  caaes;  Smiih  v.  Qodlfregt 
Id.  617,  and  notea  to  aame  622;  Pedb  v.  HMard,  62  Id.  605;  Emerwn  ▼.  Pat^ 
ridge.  Id.  617,  and  note  621,  on  law  of  what  atate  govema  liabQity  on  promiai 
aory  note. 

Laws  havx  No  ExTRATBiBnosiAL  Foaos,  and  tsbir  Authobitt  n 
AmcrrrxD  nr  Othxb  Statbs,  iror  bx  Pbopbiis  Vioobb,  but  bz  Gomratb: 
Smith  V.  Qodfrtiy^  61  Am.  Dec  617,  and  notea  622.  Bat  no  atate  ia  boond  to 
reoogniae  or  enforce  any  contracta  which  are  injurioua  to  ita  own  intereeta,  or 
to  thoae  of  ita  own  citizena,  or  which  axe  in  fraud  of  ita  lawa:  Id. 

PBKAL  STATUTBa  OF    OnB  StATB  abb    yOT  IV  FOBOB    BBTOZTD  IiDCIXB  Of 

Statb  which  enacted  them;  they  are  atriotly  local:  SwfMi  v.  CaaifiM^  7  Am. 
Dec  467;  Diekwn  v.  D%ch»ofC»  Heirn,  24  Id.  444;  SvffM  Bank  v.  Kidder,  M 
Id.  364;  Smith  v.  Ooifrey,  61  Id.  617. 

FoBX  OF  AcnoN  ob  Rbmedt  must  bb  Aooobdino  to  Lezi  Fobi,  and 
not  the  UoB  lod  contractus:  De  Sobry  v.  De  Laktre,  3  Am.  Dec  635;  Scomlk 
V.  Oarffieldf  7  Id.  467;  Atwaler  y.  TourMmd,  10  Id.  97;  collected  caaes  to 
Jla/mOton  v.  Cooper,  12  Id.  591;  note  to  Saul  v.  Hie  Creditors,  16  Id.  231; 
Chdich  V.  Loder,  23  Id.  7ll;  Suffolk  Bank  v.  Kidder,  36  Id.  354;  Harrieon  v. 
Edwards,  Id.  364;  Jordan  v.  Thornton,  44  Id.  546;  Wood  v.  WatHnson,  Id. 
562;  Spud  ▼.  May,  55  Id.  540. 

Gontbaot  Void  in  Placb  whzbb  Madb  is  Void  Evbbtwhbrb:  Sat- 
terlhivaite  v.  Doughty,  59  Am.  Dec  654,  and  extended  note  to  aame  657,  on 
validity  of  contracta. 

Plea  of  Usurt  is  Dkfbotivb  if  it  do  not  allege  a  cormpt  agreement  upon 
the  part  of  the  lender  to  take  more  interest  than  the  law  allows:  MeFbtrlaiid 
V.  Suue  Bank,  37  Am.  Dec  761. 

Sionatubb  asd  Offioial  Capaoitt  of  Notabt  must  bb  Pbovbd  to 
entitle  his  protest  of  promissory  note  made  in  another  state  to  be  receiTcd  as 
evidenoe,  although  in  the  case  of  foreign  billa  of  exchange  a  different  rale 
prevails:  Waldron  v.  Turpin,  35  Am.  Dec.  210;  Dunn  v.  Adams,  Id.  42^ 
But  that  a  notary's  certificate  of  protest  is  evidence,  at  leaat  jTrtmayocie,  of 
his  acts,  and  that  he  is  a  daly  commissioned  officer,  see  Stewart  v.  Allison,  9 
Id.  433,  and  note  thereto  439;  Browne  v.  Philadelphia  Bank,  Id.  463;  Smith 
▼.  McManus,  27  Id.  619,  and  note  to  same  622;  Dunn  v.  Adams,  36  Id.  42. 
See  discussion  of  notary's  status  in  note  to  Dupr4  ▼.  Bichard,  43  Id.  217.  Hie 
reason  why  the  protest  by  a  notary  of  a  promissory  note  in  another  stale 
will  not  be  evidence  of  the  facts  therein  stated  is,  that  promissory  notes  were 
not  protestable  at  common  law:  Dunn  v.  Adams,  supra. 

The  fringipal  case  was  ctted  in  Mttson  v.  Donsay,  35  Dl.  432,  to  the 
point  that  contracts  made  in  one  place,  but  to  be  executed  ia  anoUiflri  an 
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gOTdrned  by  the  law  of  the  place  of  performance.  In  Myemfcrd  v.  fltxnJtyy  50 
Id.  375,  that  a  contract  entered  into  in  another  state,  and  in  conformity  to 
its  lawB,  may  be  enforced,  and  the  rate  of  interest  collected  nnder  the  con- 
tract, according  to  the  laws  of  that  state,  although  it  may  be  larger  than  the 
rate  allowed  by  the  laws  of  Illinois.  In  Monieliua  v.  Charlea,  76  Id.  311,  the 
principal  case  was  distinguished,  and  said  to  relate  to  foreign  bills  of  exchange 
or  those  of  other  states.  It  was  there  said  that  in  the  principal  case  the 
provisions  of  the  statute  in  reference  to  inland  bills  were  not  called  in  ques- 
tion, nor  in  any  manner  invoWed  in  the  decision;  and  that  the  court  did  not 
construe  the  statute  in  this  particular.  So,  while  at  common  law,  in  cases  of 
inland  bills  of  exchange,  the  notarial  protest  was  not  competent  evidence  of 
demand  or  notice,  the  court  held,  in  Montelius  v.  Charles,  tupra,  that  the 
statute  making  a  notary's  record  of  the  protest  of  bills  which  he  is  required 
to  keep,  or  a  certified  copy  thereof,  prima  facte  evidence  of  the  facts  therein 
stated,  applies  to  all  bills,  whether  domestic  or  foreign;  and  that  such  record 
or  copy  is  prima  fade  evidence  of  demand  and  notice,  liable,  however,  to  be 
rebutted  by  other  competent  evidence.  The  statute,  it  was  said,  had  changed 
the  common  law  respecting  inland  bills  of  exchange. 


MgGoni^ll  v.  Bbillhabt. 

[17  iLLurois,  8S4.] 

To  Takb  Ciiss  OUT  OF  Statute  of  Frauds,  No  Fo&m  of  Lanouaob  u 
NsoBSSART;  anything  from  which  the  intention  may  be  gathered,  as  La 
other  contracts,  or  any  kind  of  writing,  from  a  solemn  deed  down  to 
mere  hasty  notes  or  memoranda  in  books,  papers,  or  letters,  is  sufficient. 

Wbitinos,  Notes,  ob  Memoranda  Sufficient  to  Take  Case  out  of 
Statute  of  Frauds  must  contain  enough  on  their  face,  or  by  reference, 
to  fix  the  names  of  the  x>arties,  the  interest  or  property  to  be  affected,  and 
the  consideration  to  be  given. 

Under  Statute  of  Frauds,  Obligation  must  be  Signed  bt  Party  ob 
HIS  Lawfully  Authorized  Agent;  and  parol  proof  of  agency  will 
hold  party  acting  as  agent. 

Under  Statute  of  Frauds,  Signing  either  in  Caption,  Body,  or  at 
End  of  Instrument  will  be  Sufficient,  but  the  contract  must  be 
signed  with  intent  to  enter  into  it,  must  be  mutual,  reciprocal,  and  upon 
good  or  valid  consideration. 

Mistakes  in  Contracts  within  Statute  op  Frauds  may,  as  in  Otbeb 
Contracts,  be  Corrected.  Intention  governs,  latent  ambi5uities  may 
be  explained,  and  evidence  of  extrinsic  facts  will  sonietimes  be  admitted 
to  identify  the  person  or  thing  intended,  or  the  quantity  of  interest. 

Bnx  to  compel  specific  performance,  filed  by  Jacob  S.  Brill- 
hart,  complainant,  against  Joseph  A.  McConnell,  in  the  cirruit 
court  of  Stephenson  county,  in  August,  1853.  The  bill  alle^'ed 
that  the  north-east  quarter  of  section  25,  township  26  north, 
range  7  east,  belonged  to  Joseph  A.  McConnell;  that  the  south -etist 
quarter  of  section  25, etc., belonged  to  Robert  McConnell;  aud 
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that  Bolfert  MoOoxmell,  on  July  1, 1853,  in  consideration  of  Biill- 
hart's  written  undertaking  to  pay  him  and  Joseph  A.  the  som  of 
one  thousand  dollars  by  Angost  1, 1853,  for  both  traets  of  land, 
made  a  deed  for  the  south-east  quarter,  and  placed  it  in  the 
hands  of  Joseph  A.,  with  directions  to  deliyer  it  to  Brillhart 
upon  payment  of  one  thousand  dollars  for  the  land — &Ye  hun- 
dred to  Bobert,  and  five  hundred  to  Joseph.  Joseph  A.  held 
the  deed,  and  on  August  3, 1853,  complainant  tendered  him  the 
one  thousand  dollars  for  the  use  of  Bobert  and  Joseph  A.,  and 
demanded  the  deed,  but  with  this  demand  Joseph  A.  refused  to 
comply.  Complainant  also  alleged  that  on  July  2, 1853,  defend- 
ant Joseph  A.  McConnell  was  seised  in  fee  of  the  north-east 
quarter  of  said  section;  that  he  entered  into  a  written  agreement 
to  sell  the  same,  together  with  said  south-east  quarter,  to  com- 
plainant for  the  sum  of  one  thousand  dollars,  and  that  he  would, 
on  August  1, 1853,  upon  payment-  to  him  of  one  thousand  dol< 
lars — ^five  hundred  for  Bobert's  land,  and  five  hundred  for 
Joseph  A.'s — ^make  to  complainant  a  deed  for  the  same;  that  on 
August  1st  said  sum  of  money  was  tendered  and  deed  demanded, 
but  defendant  refused  to  execute  the  same.  Complainant  ayeried 
his  readiness  to  pay  said  sum,  sought  discoveiy  on  oath  as  to 
matters  above  charged,  and  prayed  that  defendant  be  decreed 
to  deliver  to  him  the  deed  left  in  his  hands;  and  also  to  specific- 
ally perform  said  agreement  to  convey  the  north-east  quarter  of 
ihe  above-described  tract  of  land.  Defendant  answered  on  oath 
to  the  matters  charged  in  said  bill,  denied  that  Bobert  McConnell 
placed  the  deed  in  his  hands,  with  instructions,  etc.,  denied 
having  any  such  deed  in  his  possession  or  under  his  control  at 
the  time  suit  was  commenced  or  since,  denied  the  tenders, 
denied  that  any  written  agreement  was  ever  made  between  him  and 
complainant,  and  claimed  the  benefit  of  the  statute  of  frauds. 
Plaintiff  offered  two  letters  in  evidence.  The  first,  dated  May 
17, 1853,  from  Joseph  A.  McConnell  to  Dr.  B.  Michener,  and 
the  substance  of  which  appears  in  the  opinion.  This  letter 
defendant  below  admitted  in  his  answer,  but  claimed  that  the 
letter  contained  no  description  of  the  land  referred  to.  The 
second  was  from  Joseph  A.  McConnell  to  Mr.  Brillhart,  dated 
July  2, 1853,  the  substance  of  which  is  also  given  in  the  opinion. 
Although  not  offered  in  evidence,  these  letters  from  complainant 
to  defendant  are  stated  in  defendant's  answer  to  be  all  that  were 
ever  received  by  defendant,  and  it  was  claimed  that  they  showed 
no  completed  agreement.  Thus  defendant  admitted  in  his  an- 
Bwei'  that  about  July  1,  1853.  defendant  received  a  letter  bear* 
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ing  date  June  22, 1863,  and  signed  by  J.  S.  Biillhart,  stating 
that  the  said  Brillhart  did  not  get  the  money  he  had  expected; 
that  a  delay  of  about  two  weeks  was  necessary  for  him  to  get 
the  money,  and  asking  an  extension  of  two  weeks  from  the  first 
^j  of  July,  and  saying  that  at  the  end  of  that  time  '*  he  would 
be  ready  to  fulfill  his  agreement  for  this  land."    That  afterwards, 
•on  June  24, 1864,  said  claimant  wrote  defendant  from  Freeport, 
Dlinois,  that  he  had  so  arranged  his  business  that  he  could  pay  at 
any  time  if  said  defendant  would  *'  come  out"  and  make  a  deed 
to  him;  and  inquiring  of  said  defendant  when  he  would  ''be 
out."    That  on  July  9, 1863,  defendant  received  another  letter 
from  said  complainant,  stating    that   said    complainant  was 
**  ready  at  any  time; "  advising  defendant  to  execute  a  power  of 
4ittomey  to  Dr.  Michener  to  make  deed,  saying  that  complain- 
■ant  desired  a  warranty  deed,  and  that  he  would,  if  Michener 
made  deed,  give  him  a  draft  on  any  bank  defendant  might 
direct.     Defendant  admitted  that  he  wrote  a  letter  in  reply  to 
complainant's  of  June  22, 1863,  stating  that ''  if  said  complain- 
ant would  be  ready  by  August  1, 1863,  perhaps  this  defendant 
would  be  out  to  Illinois  prepared  to  make  a  deed  for  lands." 
Plaintiff's  letters  were  written  at  Freeport,  Illinois,  and  defend- 
^tnt's  were  written  at  McConnellsville,  Ohio.    From  oral  tes- 
timony introduced  by  complainant,  it  appeared  that  Barah 
Michener  acted  as  agent  for  complainant  in  purchasing  the  de- 
scribed lands;  that  complainant,  about  the  first  of  August,  1863, 
left  one  thousand  dollars  with  witness  Michener  to  pay  defend- 
4int  upon  delivery  of  deed;  that  Michener  informed  defendant 
that  he  was  prepared  to  pay  the  money  and  receive  the  deed; 
that  Michener  showed  defendant  complainant's  funds,  to  which 
he  made  no  objection,  but  declared  himself  satisfied  with  them; 
Ihat  the  land  negotiated  for  was  the  east  half  of  section  26, 
township  26  north,  range  7  east,  in  Stephenson  county,  Illinois; 
that  defendant's  letter  of  May  17,  1863,  was  written  by  Joseph 
A.  McConnell's  witness,  was  an  answer  to  one  written  by  Mich- 
-ener  to  defendant,  and  described  the  same  land  as  in  former 
answer;  that  plaintiff  replied  to  McConnell's  letter;  that  de- 
fendant came  to  Freeport  about  August  1, 1863;  that  witness 
Michener,  as  agent  for  complainant,  tendered  defendant  the  one 
thousand  dollars  for  the  land  mentioned;  that  defendant  told 
Michener  that  he  had  brought  his  father's  deed  along;  that 
Joseph  A.  McConnell  told  witness  that  the  deed  in  his  hands 
from  his  father  to  complainant  was  for  one  of  the  quarters 
•composing  the  east  half  of  section  26,  township  26,  range  7 
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east;  thai  at  the  time  of  the  conespondence  with  MoCk>iiiiell 
Miohener  owned  lands  contigaoas  to  tliat  nboye  described. 
James  Michener  testified  that  defendant  uliowed  Lim  the  deed  of 
the  south-east  quarter  of  section  25,  township  26,  range  7  east, 
made  by  Robert  McCk)nnell  to  complainant,  and  stated  that 
Robert  McConnell  gave  the  same  to  him,  and  instructed  him  to 
deUver  said  deed  to  complainant  upon  his  paying  five  hundred 
dollars  for  the  same.  It  was  decreed  that  complainant,  haying 
in  all  things  complied  with  the  terms  of  his  agreement,  pay, 
within  thirty  days,  into  court,  for  defendant's  use,  the  sum  of 
five  hundred  dollars,  with  interest  from  August  1,  1863,  and 
thirty  dollars  taxes.  This  was  to  compel  a  conveyance  of  the 
part  to  which  defendant  had  title,  viz.,  the  north-east  quarter, 
etc.  It  was  also  decreed  that  if  defendant  should  elect  in  writ- 
ing to  cause  a  conyeyance  of  both  quarter-sections  that  com- 
plainant should,  within  thirty  days,  pay  into  court  the  sum  of 
one  thousand  dollars,  interest,  and  said  taxes,  or  not  be  entitled 
to  any  conveyance.  Defendant  appealed,  and  assigned  for 
error  that — 1.  The  court  erred  in  rendering  decree  for  complain- 
ant, necessary  parties  to  said  suit  being  omitted;  2.  The  court 
erred  in  rendering  decree  for  a  specific  performance  of  part  of 
the  contract;  3.  The  evidence  does  not  sustain  the  bill;  4. 
The  statute  of  frauds  is  a  complete  answer,  as  no  written  con- 
tract was  proved;  6.  The  pretended  contract  was  not  mutual 
nor  certain,  either  as  to  terms  or  description  of  property;  6. 
Such  decree  of  said  court  was  contrary  to  evidence;  7.  Such 
decree  was  contraiy  to  law. 

Eiggina,  Beckunth,  and  Strother,  for  the  appellant. 
U.  D.  Meacham,  for  the  appellee. 

By  Court,  Sgates,  C.  J.  The  leading  principle  that  gov-- 
erns  the  case  is  one  requiring  contracts,  or  notes  of  memoran* 
dums  of  the  contract,  to  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  by  some  one  by  him  thereunto  law- 
fully authorized  under  our  statute  of  frauds  and  perjuries,  which 
is  a  copy  of  the  English  statute.  Gases  have  been  excepted  oat 
of  the  statute  where  parol  contracts  have  been  in  part  per- 
formed by  payments,  possession,  and  improvements,  but  I  do- 
not  propose  to  examine  or  discuss  this  class. 

Of  cases  within  the  statute,  courts  have  been  called  upon  to 
discuss  every  daude  of  it,  and  apply  it  to  eveiy  variety  of  cir^ 
cumstances  and  facts;  in  ascertaining  what  sort  of  writing  i» 
sufficient,  what  it  shall  express  and  show  upon  its  face,  parties^ 
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description  of  ihe  property,  terms,  conditions,  and  price,  wha 
shall  sign  it — ^principal  and  agent — ^what  will  constitute  an 
agency,  what  is  a  sufficient  signing,  etc. 

1.  There  is  no  form  of  language  necessary;  anything  from 
which  the  intention  may  be  gathered,  as  in  other  contracts,  will 
be  sufficient. 

2.  Any  kind  of  writing,  from  a  solemn  deed  down  to  mere 
hasty  notes  or  memoranda  in  books,  papers,  or  letters,  will 
suffice:  Doly  v.  WUder,  15  111.  407  [60  Am.  Dec.  756];  Johnson 
v.  Dodge^  17  Id.  438;  Bucbmaster  v.  Earrop^  7  Yes.  341,  note 
8;  Clerk  v.  Wright,  1  Atk.  12;  Pipkin  v.  James,  1  Humph.  326; 
Anderson  v.  Harold,  10  Ohio,  402;  Alien  v.  Boberts,  2  Bibb,  98; 
Earrisan  t.  Lane,  4  Id.  466;  Ide  v.  Stanton,  15  Yt.  685  [40 
Am.  Dec.  698];  Farkhursl  y.  Van  Cortlandt,  1  Johns.  Gh.  273; 
Thayer  v.  Bock,  13  Wend.  53;  Frith  v.  Lawrence^  1  Paige  Oh. 
434;  MacHer  v.  IHth,  6  Wend.  103  [21  Am.  Dec.  262];  Loomis 
T.  NewhaU,  15  Pick.  159;  Nichols  v.  Johnson,  10  Conn.  192. 

3.  The  writings,  notes,  or  memoranda  shall  contain  on  their 
face,  or  by  reference  to  others  that  are  traceable,  the  names  of 
the  parties,  vendor  and  vendee,  a  sufficiently  clear  and  explicit 
description  of  the  thing,  interest,  or  property,  as  will  be  capa* 
ble  of  identification  and  separation  from  other  of  like  kind, 
together  with  the  terms,  conditions,  and  price  to  be  paid,  or 
other  consideration  to  be  given:  Barry  v.  Coombe,  1  Pet.  647, 
650;  Doty  v.  Wilder,  supra;  Blagden  v.  Bradbear,  12  Yes.  466; 
Clerk  V.  Wright,  supra;  Clinan  v.  Cooke,  1  Sch.  &  Lef.  31; 
Champion  v.  Plummer,  1  Bos.  &  Pul.  N.  R.  252;  Dock  v;  Hari^ 
7  Watts  &,  S.  172;  Pipkin  v.  James,  supra;  Anderson  v.  Earold,. 
supra;  Webster  v.  Ela,  5  N.  H.  540;  Sherburne  v.  Shaw,  1  Id. 
158  [8  Am.  Dec.  47];  Allen  v.  Boberts,  supra;  Earrison  v.  Lane, 
supra;  Fowler  v.  Lewis,  3  A.  K.  Marsh.  443;  Tharp  v.  FelU, 
6  Ji.  Mon.  100;  Dorsey  v.  Wayman,  6  Gill,  66;  Taney  v. 
Bachtell,  9  Id.  205;  Ide  v.  Stanton,  supra;  Parkhurst  v.  Van 
Cortlandt,  supra;  Abeel  v.  Badcliff,  13  Johns.  296  [7  Am.  Dec. 
377];  Van  Adstine  v.  Wimple,  5  Cow.  162;  FrUh  v.  Lawrence, 
supra;  Mactier  v.  Frith,  supra;  Loomis  v.  NewhaU,  supra;  Bean 
V.  Burbank,  16  Me.  458  [33  Am.  Dec.  681];  Nichols  v.  Johnson, 
supra;  EUl  v.  Boderick,  4  Watts  &  S.  221. 

4.  The  party  to  be  charged,  or  vendor  of  land,  etc.,  or  his 
lawfully  authorized  agent,  shall  sign  it. 

5.  A  verbal  or  parol  agency  is  sufficient  for  this  purpose: 
Doty  V.  WUder,  supra;  Johnson  v.  Dodge,  17  IlL  433;  Clinan  t. 
Cooke,  supra. 
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6.  The  signing  will  be  sufficient  in  the  caption^  or  body  of 
the  memorandum,  or  by  a  subscription  to  it:  Andermm  t» 
Edrdd,  supra;  Barry  v.  Coambe,  1  Pet.  647,^650. 

7.  The  contract  or  obligation  must  be  signed  with  intent  to 
enter  into  it,  must  be  mutual,  reciprocal,  and  upon  good  or 
valid  consideration:  Doraey  v.  Fackwood,  12  How.  134;  Ander- 
son V.  Bdrold,  supra;  FrUh  v.  Latorence,  supra;  MacHer  v.  FriOi, 
supra;  VHca  etc.  B.  B.  Co.  v.  Brinckerhof,  21  Wend.  139  [34 
Am.  Dec.  220];  Getman  v.  Getman,  1  Barb.  Gh.  499;  Acker  y. 
Phoenix y  4  Paige,  805;  Bean  v.  Burbank^  supra;  ECU  v.  BoderuA, 
supra. 

Contracts  within  the  statute  of  frauds  are  no  more  subject 
to  change  or  alteration,  or  proof  of  their  contents,  etc.,  than 
other  written  contracts.  Yet  mistakes  may  be  corrected:  Pugh 
Y.  Chesseldine,  11  Ohio,  109.  And  the  same  degree  of  certainty 
required  in  other  written  contracts  will  be  sufficient  in  contracts 
under  the  statute  of  frauds;  Id  certum  esi,  quod  cerium  reddi 
potest,  is  a  maidm  equally  applicable  to  both.  So  a  return  on 
an  attachment  of  a  levy  on  ''  all  the  right,  title,  and  interest  in 
and  to  a  certain  piece  or  parcel  of  land,  with  the  buildings 
thereon,  situate  in  Columbia  street,  at  the  southerly  part  of 
Boston,  and  on  one  piece  of  land  and  the  buildings  thereon  stand- 
ing, being  situate  in  Pleasant  street  in  said  Boston,  which  the 
within-named  Benjamin  Huntington  has  to  the  estates  before 
mentioned/'  was  held  sufficiently  certain,  and  parol  evidence 
might  identify  it  by  showing  Huntington  had  but  one  piece  on 
either  street:  Whitaker  v.  Sumner,  9  Pick.  311. 

The  same  exceptions  to  the  general  rule  of  the  inadmissibiliiy 
of  parol  to  explain  written  contracts  will  apply  here.  The  in- 
tention is  to  govem,  and  latent  ambiguities  may  be  explained, 
if  any  exist.  The  court  may  therefore  inquire  into  the  circum« 
stances  surrounding  the  parties,  to  gather  every  material  fact 
relating  to  the  person  who  claims  to  be  interested,  and  to  the 
property  which  is  claimed  as  the  subject  of  disposition,  for  the 
purpose  of  identifying  the  person  or  thing  intended,  or  the  quan- 
tity of  interest,  where  a  knowledge  of  extrinsic  facts  can  in  any 
way  be  made  ancillary  to  the  right  interpretation  of  the  words 
used:  1  Greenl.  Ev.,  sees.  287,  288,  note  3,  p.  364.  As  a  de- 
scription, ''  one  half  of  the  farm  on  which  he,  said  Moses,  then 
dwelt,"  parol  admitted  to  show  the  land  he  lived  on:  Doolitile 
V.  Blakesley,  4  Day,  265  [4  Am.  Dec.  218];  Venablev.  McDonald, 
4  Dana,  336. 

Testing  the  contract  presented  in  these  letters  by  the  piinci* 
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pies  laid  down,  and  we  find  nothing  wanting  to  show  a  Talid 
contract  within  the  statute  of  fraads. 

Dr.  Michener  swears  he  wrote  to  plaintiff,  as  agent  for  de- 
fendant, to  know  whether  he  would  dispose  of  (or  they,  as  is  in- 
sisted) some  land  lying  contiguous  to  his,  and  on  what  terms. 
The  answer  was  a  general  offer  to  sell — *'  if  any  person  sees  fit 
to  give  one  thousand  dollars  for  the  half-section,  and  informs 
us  accordingly,  one  of  us  will  go  out  immediately,  with  full 
power  to  couT^  the  same  to  the  purchaser.  Terms,  cash  in 
hand.  Should  this  seem  too  steep  for  the  buyer,  we  will  hold 
on;  and  if  too  low  on  our  part,  we  will  abide  the  consequences. 
And  this  proposition  will  hold  good  until  the  first  of  July." 

In  Hs  letter  of  July  2d,  plaintiff  acknowledges  the  receipt,  on 
the  day  previous,  of  defendant's  acceptance  of  his  offier  and 
terms  by  letter.  Their  subsequent  letters  fully  show  the  same, 
and  that  the  first  of  August  was  fixed  upon  for  the  day  of  pay- 
ment and  conveyance. 

Two  objections  are  urged  against  these  letters,  for  want  of 
certainty  in  the  vendors,  and  in  the  description  of  the  land. 

These  objections  are  more  specious  than  soHd.  There  is  no 
uncertainty  as  to  the  other  vendor,  if  there  were  two,  as  plaintiff 
expressly  refers  to  his  father  as  the  other  when  he  remarks, ' '  Per- 
haps you  are  aware  my  father  has  not  received  his  patent  for  his 
part,  but  no  doubt  it  is  at  Dixon  by  this  time."  But  as  his 
father  never  signed  the  letters,  he  did  not  become  a  party  to  the 
contract.  The  plaintiff  stands  alone,  as  vendor  of  both  tracts; 
and  accordingly  brought  a  conveyance  with  him,  from  his  father, 
to  enable  him  to  perform  his  agreement.  He  did  sign,  and  is 
bound,  and  may  not  plead  the  statute  for  another  to  avoid  his 
own  valid  agreement.  Having  title  to  half  only,  defendant 
might,  at  his  own  election,  rescind,  or  treat  it  as  void,  and  a 
fraud  on  him,  in  selling  him  land  to  which  plaintiff  had  no  title. 
But  he  may,  at  his  election,  compel  a  conveyance  of  that  part  to 
which  plaintiff  has  title,  and  resort  to  him  for  damages  for  the 
remainder:  McConnell  v.  Dunlap,  Hard.  41. 

Lastly,  the  description  of  the  land  as  a  half-section  contiguous 
to  Dr.  Michener's  is  susceptible  of  identification  by  parol,  by 
showing  that  the  half-section  described  in  the  bill  had  been 
entered  by  McConnells,  father  and  son;  that  it  lay  adjoining  the 
only  land  owned  by  witness,  or  was  the  only  lands  owned  by 
them  adjoining  any  land  of  witness,  as  was  shown  in  the  cases  in 
BoolUUex.  Blake8ley,8uprafti>nd  Venahlev,  McDonald,  supra.  This 
has  been  done,  and  we  think  the  bill  fully  sustained  by  the  proof. 

Decree  affirmed. 
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MiMOBAVDVM,  GsNSBAL  Rbquisitbs  ov.— Form  of  ifl  not  material,  but  it 
mnat  state  the  contract  with  reasonable  certainty,  so  that  the  snbstanoe  ai  it 
may  be  understood  from  the  writing  itself,  without  having  reooniae  to  parol 
proof:  BaUey  v.  Ogden,  3  Am.  Deo.  500.  It  need  not  give  details,  bat  most 
express  its  substance  with  reasonable  certainty,  either  direotlyor  by  reference 
to  some  other  instrument,  record,  or  other  matter  by  which  such  certainty  i» 
attainable:  Atwaod  v.  Oobb,  26  Id.  657;  Abeel  ▼.  Radditr,  7  Id.  377;  Piptm^ 
▼.  JameBf  34  Id.  655,  note.  Terms  and  parties  must  be  stated:  Sherbunu  ▼. 
ShaWf  8  Id.  47.  It  must  show  the  article  sold,  the  purchaser,  and  the  price: 
Meadowt  v.  MeadowB,  15  Id.  645.  The  object  of  the  memorandum  is  not 
merely  to  prove  that  there  was  a  bargain,  but  to  show  what  the  bargain  was: 
Peltier  v.  ColUne,  20  Id.  711.  Instances  of  sufficient  memoranda:  NteUim 
V.  SarUwme^  9  Id.  108;  Conaek  v.  De&caudree,  10  Id.  681;  ParriU  ▼.  MeKhUqf, 
58  Id.  212.  Instances  of  insufficient  memoranda:  Otvena  v.  CaldeTt  2  Id. 
686;  PipHn  v.  Jame»,  34  Id.  652.  See  elaborate  note  on  certainty  in  contract 
requisite  for  specific  performance:  Atwood  v.  CM,  26  Id.  661. 

CoNSIDSItATION    MUST    Bl    BXPBBSSBD,   TO   SATISFY    StATUTS  OV  FbAUBB; 

Id€  V.  StcmUmy  40  Am.  Dec.  608;  Barker  v.  BucJdin,  43  Id.  726,  and  not* 
thereto  739;  Uni(m  Bank  etc.  v.  Coster,  53  Id.  280,  and  note  to  same  2S& 
But  it  would  appear  from  Leonard  v.  Vrtdenburgh,  5  Id.  317;  Buckley  v. 
Beardt^  8  Id.  620;  Packard  v.  Biehardson,  9  Id.  123,  that  the  statute  i» 
satisfied  without  it.  See,  however,  the  extended  note  to  Leonard  v.  Vredef^ 
burgh,  iupra,S2l,  discussing  the  matter.  The  first  is  undoubtedly  the  cor- 
rect rule  where  the  statute  requires  the  consideration  to  be  expressed. 

Signing,  bt  Party  to  bk  Chabgbd  or  Defendant  Alone,  is  Sutfi* 
ciENT  TO  Satisfy  Statute  of  Frauds:  Merritt  v.  Clason,  7  Am.  Dec.  286» 
and  note  288,  discussing  the  same:  Douglass  v.  Spears,  10  Id.  588;  RusiteU  v. 
NicoU,  20  Id.  670,  and  cases  cited  in  note  to  same  673;  MeCrea  v.  Pur^ 
mort,  30  Id.  103,  and  collected  cases  in  note  116;  note  to  WorraU  v.  Munn^ 
55  Id.  344.  In  James  v.  Patten,  Id.  376,  it  was  held  that  under  the  New 
York  statute  of  frauds  the  note  or  memorandum  must  be  signed  by  the 
party  to  be  charged,  underneath  or  at  its  end.  This,  it  was  said,  was  the 
proper  meaning  of  the  word  **  subscribed,**  which  was  substituted  for  "signed** 
in  the  revision  of  the  statute. 

Principles  Laid  down  in  Principal  Case,  except  so  far  as  the  applica- 
tion of  the  statute  varied  them,  were  approved  in  Farwell  v.  Lcwther,  18  HL 
255,  where  defendant  relied  upon  the  statute  of  frauds.  The  principal  case 
was  there  cited  to  the  point  that  while  a  parol  acceptance  of  a  written  offer 
or  contract  may  be  good,  and  parol  evidence  resort^  to  for  ascertaining  the 
identity  of  the  party  and  of  the  property,  etc.,  yet  the  contract  itself  cannot 
be  partly  in  writing  and  partly  in  parol,  but  the  writings  must  contain  the 
parties,  the  terms,  price,  and  a  description  of  the  property  on  their  face,  or 
by  reference.  In  Esmay  v.  Oroton,  Id.  486,  the  leading  case  was  cited  to  the 
point  that  the  contract  need  not  be  on  one  piece  of  paper,  nor  entered  into  at 
the  same  time  by  both  parties.  It  will  be  sufficient  to  connect  the  several 
pieces  of  paper  containing  the  whole  of  the  contract,  and  which,  when  con- 
nected, show  the  parties,  property,  terms,  and  consideration.  In  the  same 
case  it  was  cited  to  show  that  there  must  be  an  acceptance  of  the  contract, 
and  when  sent  by  letter,  it  must  be  accepted  as  sent,  within  the  time  named, 
if  any,  and  answered  as  required:  Id.  487.  In  Cossitt  v.  Hobbs,  66  Dl.  233,  it 
was  cited  to  show  that  no  form  of  language  is  necessary,  and  that  any  writ- 
ing from  which  the  intention  can  be  gathered,  as  in  other  contracts,  will  bt 
sufficient.    Any  kind  of  a  writing,  from  a  deed  down  to  mere  hasty  notes  or 
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tnemonuida  in  bodki,  papers,  or  letters,  will  safloe.  In  the  saine  ease  it  wms 
•died  to  sbow  that  latent  ambignities  of  oontracti  within  the  statute  of  fraads 
may  be  explained  bj  parol:  Id.  286.  In  PtUmor  v.  Haggard^  78  Id.  611,  it 
was  eited  to  show  that  writings  under  the  statute  of  tends  mnst  contain 
•enough  cm  their  faoe,  or  by  referenoe,  to  fix  the  names  of  the  partiss,  the  de- 
scription of  the  property,  and  the  oonsideration  to  be  given.  In  Wood  r. 
J)avi$f  82  Id.  312,  the  principal  case  was  cited  to  the  points  mentioned  la 
<hmU  V.  ffobba  and  PcUmor  v.  Haggard,  Mcpro.  In  Western  Union  TeL  CSow 
T.  Chicago  ^  P.  R.  R.  Co,^  86  Id.  252,  there  was  a  contract  between  the  rail* 
way  company  and  the  telegraph  company,  to  continue  for  twenty-five  years. 
It  was  signed  by  the  telegraph  company,  and  the  agent  of  the  railway  com- 
fiany  wrote  a  letter  accepting  the  same  as  prepared,  except  as  to  a  certain 
matter  which  the  telegraph  company  acceded  to.  Aiid  the  principal  case  was 
cited  to  show  that  the  acceptance  of  the  contract  by  the  letter  of  Plumbs  the 
■agsnt,  was  a  soflSoient  signing  within  the  statute  of  fkaads. 


Williams  v.  Qm^FtUkS. 

(17  XLLZMon,  438.] 

IftflCHANio'a  Lnor  should  bb  Enfoboxd  bt  ICakoto  All  PiBflOira  iHisa- 
BSTBD  IN  Land  Pabtibs  to  the  suit,  as  the  rights  of  those  not  made 
parties  are  not  affected  by  the  decree. 

TiTLB  TO  Labb  Aoquibbd  ubdbb  Pbocxbdibos  to  Fobbolobb  MoBTQAaa 
IS  Supbbiob  to  That  Obtainbd  umdbb  Mbchanio's  Lien  of  the  same 
tract,  if  the  mortgagee,  or  other  interested  persons,  were  not  made  par- 
ties to  suit  enforcing  lien,  and  had  no  opportnnity  of  defending  their  in- 
terests. 

Mbchanic's  Libn  Attaohbs  bbom  Dbuvbbt  ob  Matbbialb  upon  Pbbm- 
ISES,  OR  UPON  Pebbobmancb  OF  WoBK,  and  not  from  date  of  contract. 
It  is  the  use  of  materialB,  putting  them  into  the  building,  and  attaching 
them  to  the  freehold,  which  entities  the  party  furnishing  them  to  a  lien. 

EjEoncENT  by  Williams  against  Chapman.  Williams  derived 
title  by  mortgage,  dated  September  21, 1844,  filed  for  record 
November  25,  1844,  foreclosed  September.  11,  1852,  a  sale 
under  the  foreclosure,  and  a  deed  dated  March  27, 1854.  De- 
fendant claimed  under  a  decree  on  petition  for  mechanic's  lien, 
foonded  on  a  general  contract  for  day-labor  as  a  millwright^ 
and  commenced  on  a  mill  upon  said  premises  about  August 
1, 1844,  and  completed  about  May  29,  1845.  The  suit  to  en- 
force the  lien  was  brought  within  six  months  against  the 
mortgagor  and  others,  not  this  plaintiff.  A  jury  found  for 
plaintiff,  and  the  lien  was  decreed  to  be  fastened  on  the  land 
and  mill.  Execution  issued  on  this  order  of  judgment.  A 
sheriff's  deed  issued  to  S.  G.  Patrick.  Conveyance  from  him 
to  Stephen  Chapman.  Conveyance  from  S.  Chapman  to  Will- 
iam Chapman,  one  of  the  defendants.     Stephen  Chapman  was 
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the  complainant  in  the  lien  suit,  and  it  was  in  evidence  that  he 
worked  on  the  mill  from  August,  1844,  until  the  following  May. 
On  the  question  of  title  there  was  a  verdict  and  judgment  for 
defendants,  and  plaintiff  appealed. 

U.  8.  Leland,  for  the  plaintiff  in  error. 

W.  W.  Heaian,  for  the  defendants  in  error. 

By  Court,  Scates,  C.  J.  The  conflicting  titles  here,  each  of 
which  alone  would  appear  sufficient,  must  depend  upon  the  prior- 
ity of  lien.  The  one  being  by  mortgage  filed  for  record  the 
twenfy-fifth  of  November,  1844,  subsequently  foreclosed  bj  sci. 
fa.  against  mortgagor,  and  a  sale  and  deed;  the  other  on  decree 
on  petition  for  mechanic's  lien,  on  a  general  contract  for  day- 
labor  as  a  millwright,  at  their  value,  commenced  on  a  mill  about 
the  first  of  August,  1844,  and  completed  about  the  twenty-ninth 
of  May,  1845,  with  suit  within  six  months,  against  mortgagor 
and  others,  not  this  plaintiff,  a  decree,  execution,  sale,  and  deed. 

As  the  question  appears,  and  is  presented  in  the  record,  the 
priority  and  title  is  veiy  clearly  in  the  plaintiff,  by  our  own  ad- 
judications. 

A  short  statement  and  review  of  the  cases  and  principles  gov- 
erning this  question  will  sustain  our  conclusion,  and  show  the 
principles  and  reasons  by  which  we  are  brought  to  this  result 
I  need  not  cite  authorities  to  show  that  none  but  parties  served 
with  notice,  and  privies  in  estate,  can  be  bound  or  concluded 
by  judgments  or  decrees,  from  asserting  their  rights. 

In  construing  this  act,  the  court  has  laid  down  the  rule  that 
all  persons  in  interest  may  and  should  be  made  parties:  Kim- 
ball  V.  Gook^  1  Gilm.  427;  and  tlie  rights  of  those  not  made  par^ 
ties  are  not  affected  by  the  decree,  or  any  proce(;dings  under  it, 
as  was  said  by  this  court  in  reference  to  this  plaintiff  in  this 
lien  case:  Kelly  v.  Chapman,  13  111.  534. 

He  must  stand,  therefore,  before  us  as  if  no  decree  had  ever 
been  rendered  in  the  case,  even  had  the  lien  been  prior  in  date 
to  the  mortgage.  For  otherwise,  if  effect  is  given  it  to  over- 
reach the  mortgage,  it  can  only  be  by  concluding  plaintiff's  righta 
and  interests  in  a  cause  to  which  he  was  no  party  or  privy,  and 
without  opportunity  of  being  heard,  or  of  defending  his  inter- 
ests. He  claims  under,  or  rather  through,  Kelley,  the  mort- 
gagor, but  not  in  privity  and  subordination  in  this  sense  of  parties 
to  actions,  and  is  not,  therefore,  represented  by  Kelley. 

But  independent  of  this  right  of  objection  to  the  decree  ai 
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eiridence  against  plaintiff  of  paramount  title,  the  date  of  the 
commencement  of  defendant's  lien  could  not  hare  been  before 
the  twenty-ninth  daj  of  May,  1845.  In  MoLagan  v.  Brawn,  11 
111.  526,  it  was  held  that  the  lien  under  this  statute  will  attach 
and  commence  upon  the  performance  of  the  work  or  delivery  of 
the  materials.  The  same  principle  is  in  effect  asserted,  and  the 
reason  for  €dluded  to,  in  the  case  of  GcUy  v.  Casey,  15  Id.  192, 
where,  in  answer  to  an  objection  to  a  contract  made  in  St« 
Louis,  haviug  an  extraterritorial  effect,  to  create  a  real  estate 
lien  in  Illinois,  the  court  said:  '*Itis  not  the  contract  which 
creates  the  lien  under  the  statute,  but  it  is  the  use  of  the  mate- 
rial furnished  upon  the  premises,  the  putting  them  into  the 
building,  and  attacliing  them  to  the  freehold,  which  entitles  the 
party  furnishing  the  materials  to  a  lien  upon  the  premises  to 
the  extent  of  their  value." 

The  same  coDstraaction  is  put  upon  a  statute  similar  to  ours 
in  McCuUough  v.  CaMweU,  8  Ark.  282,  fixing  the  delivery  of 
materials,  or  the  completion  of  the  work,  for  the  commencement 
of  the  lien. 

This  is  the  most  equitable  construction,  if  the  rights  of  others 
are  to  be  regarded.  While  we  will  give  the  act  a  liberal  in- 
terpretation to  preserve  the  rights  of  mechanics  and  material- 
men, we  are  not  called  upon  to  destroy  all  other  rights,  in  order 
to  foster  and  give  efficiency  to  every  claim  and  assertion  of  this 
secret  incumbrance.  By  the  delivery  of  material,  or  the  bestowal 
of  labor  upon  the  land,  means  are  offered  others  to  know  some- 
thing of  such  claims  for  the  eighteen  months  that,  may  follow, 
within  which  the  right  must  be  asserted. 

Were  the  promise  or  contract  for  the  material  or  labor  the 
ground  of  lien,  or  even  the  bare  commencement  to  deliver  the 
one  or  bestow  the  other,  no  one  could  possibly  have  any  means 
of  knowledge,  and  the  time  for  completion  and  payment  might 
prolong  this  imcertainty  for  years.  We  think  the  lien  put  upon 
the  right  and  reasonable  ground,  the  existence  of  a  debt;  for  the 
one  or  the  other  by  performance  of  the  benefit  contracted  for 
the  land,  and  it  is  immaterial  whether  that  debt  be  due  or  not: 
B.  S.  346,  sec.  15. 

A  like  cautiousness  to  prevent  injury  to  innocent  third  per- 
sons is  manifested  in  sustaining  the  secret  lien  of  vendors  for  the 
purchase  money:  See  case  of  Bayley  v.  Oreerdeafy  7  Wheat.  46; 
S.  C,  5  Pet.  Cond.  235,  and  notes. 

This  will  work  no  injustice  or  injury  to  mechanics  or  material- 
men, as  they  may,  even  against  prior  incumbrancers,  follow  the 
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•epecific  Talne  of  iheir  materiaLsi  and  labor:  B.  8.  847,  aeo*.  SO; 
Oaty  T.  Casey,  supra. 

Judgment  rerened  and  oaoBe  xemanded  for  new  tziaL 

Judgment  reversed. 

Dbokbb  is  not  BiKDnro  ozr  Tsoea  vor  Pa&tibb.  This  u  iba  gonenl 
Tnle:  Wmbom  v.  Cfarrdl,  40  Am.  Dea  456»  and  citation  460;  ShUm^s  -^PP^t 
44  Id.  126,  and  collected  cases  in  note  thereto  129;  Vote  v.  Morton,  50  Id.  750, 
and  cases  cited  in  note  to  same  754;  Winston  v.  WettfeUU,  58  Id.  278,  and  nobi 
1281.  Parties  to  bill  to  enforce  lien  shoold  indade  all  the  owners  of  the  sab- 
ject  of  the  lien;  bat  the  non- joinder  of  one  of  the  owners  ceases  to  be  objec- 
tionable if  the  lien  is  released  and  no  decree  is  made  affsctang  his  interesd 
-Case  V.  WooUey,  32  Id.  54. 

Mboranio's  Libn  Attaches,  woes:  See  note  to  LoonU  ▼.  Hogan,  61  Am. 
Deo.  604. 

Thb  principal  cask  was  cttbd  in  Lomax  ▼.  Done,  45  HI.  882,  to  ths 
point  that  where  two  parties  have  aoqaired  title  to  land— one  under  proceed- 
ings to  enforce  a  mechanic's  lien,  the  other  under  proceedings  to  foreclose  a 
mortgage — ^if  the  mortgagee  or  others  interested  were  not  made  parties  t) 
the  suit  to  enforce  the  lien,  and  were  ignorant  of  it,  the  title  to  the  land  di- 
rived  through  the  mortgage  will  be  superior;  and  in  Dwipky  r.  RiddUt  81 
Id.  27,  that  in  suits  to  enforce  mechanics'  liens  the  rights  of  a  person  not 
•made  a  party  to  the  suit  is  not  affected  by  the  decree  or  any  proceeding  na- 
-der  it 


Beboen  v.  People. 

[17  Izxnrou,  4M.] 

Indictment  iob  Incest  Sufficientlt  Atses  Rblationbhxp  ov  Pabun 
AND  Child,  where  it  charges  that  defendant  A.  committed  the  inoesta- 
ous  acts  upon  the  person  of  B.,  the  said  K  then  and  there  being  till 
daughter  of  him,  the  said  A. 

Admission  of  Father  is  Competent  Bvidenob  to  show  that  the  psnou 
with  whom  he  had  sexual  intercourse  was  his  daughter. 

Proof  of  What  Livino  but  Absent  Witness  Testified  to  on  Pobkbii 
Trial  is  Inadmissible  in  a  subsequent  triai  of  the  same  cause. 

<]k)NFESSI0N    OF  ACCUSED    IS    INSUFFICIENT    TO  CONVICT,    IF    It    IB    UnCOB> 

BOBOBATED  by  any  circamstance  inspiring  belief  in  its  truth,  arising  oat 
of  the  conduct  of  the  accused,  or  otherwiae. 

The  plaintiff  in  error  was  f onnd  guilfy  upon  the  trial  of  thia 
'Cause^  and  his  punishment  fixed  at  four  years  in  the  peniten- 
tiarj. 

Anderson  and  McAUiMer,  for  the  plaintiff  in  error. 

W.  H.  L.  Wallace,  for  the  people. 

« 

By  Court,  Skinnsb,  J.  This  was  an  indiotment  for  incest.  The 
indictment  charges  that  the  defendant  committed  the  inoestaons 
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«ctB  "upon  the  person  of  Phebe  B.  Bergen,  ihe  said  Phebe  B. 
Beigen  then  and  there  being  the  daughter  of  him,  the  said  John 
Bergen/'  etc.  A  motion  to  quash  the  indictment  was  made  and 
•overruled.  It  is  contended  that  ihe  indictment  does  not  with 
sufficient  certainly  aver  that  the  rehition  of  parent  and  child 
•existed  between  ihe  defendant  and  Phebe  B.  Beigen.  The 
hmguage  is  plain,  as  broad  as  ihe  language  of  the  statute  defin- 
ing incest,  and  means  that  the  natural  relation  of  parent  and 
•child  existed  between  the  parties,  and  is  incapable  of  any  other 
fair  construction.  We  are  of  opinion,  therefore,  that  the  indict- 
ment is  sufficient. 

On  the  trial,  the  people  offered  to  prove  admissions  of  defend- 
ant, that  said  Phebe  was  his  daughter  by  a  former  wife,  who 
died  when  she  was  an  infant,  and  that  he  married  his  present 
wife  when  said  Phebe  was  an  infant.  The  defendant  objected, 
and  the  court  admitted  the  evidence.  It  is  urged  in  argument 
that  the  effect  of  this  evidence  was  to  prove  the  defendant's 
several  marriages  by  his  admissions;  that  the  law  requires  proof 
of  marriage  in  fact,  and  that  defendant's  admissions  are  not 
competent  for  that  purpose.  It  is  said  that  on  trial  of  indict- 
ments for  bigamy,  and  in  actions  for  criminal  conversation, 
proof  of  marriage  in  fact  is  essential.  It  is  unnecessaiy,  how- 
-ever,  to  examine  the  law  upon  this  subject. 

Marriage  was  not  the  gist  of  the  inquiry.  The  question  was. 
Did  the  defendant  have  sexual  intercourse  with  his  daughter,  as 
charged  in  the  indictment?  The  object  of  the  evidence  was  to 
prove  that  Phebe  was  the  daughter  of  the  defendant;  and  for 
that  purpose  it  was  unobjectionable.  And  if  it  was  material, 
under  the  pleadings,  to  prove  that  the  defendant,  at  the  time 
of  the  alleged  criminal  act,  was  a  married  man,  his  admission 
of  the  fact,  upon  general  principles,  was  admissible;  and  it  is 
•difficult  to  comprehend  why  an  admission  by  the  defendant  of 
the  fact  of  his  marriage  would  not  be  sufficient  proof  of  actual 
marriage,  as  contradistinguished  from  such  evidence  of  mar- 
riage as  cohabitation  may  afford:  2  Greenl.  Ev.,  sec.  49,  60; 
Forney  v.  Hallacher,  8  Serg.  &  R.  169  [11  Am.  Dec.  590].  The 
court  permitted  the  people  to  prove  what  Phebe  swore  to,  on 
the  examination  of  the  defendant  before  the  magistrate,  for  the 
^3ame  offense,  the  defendant  objecting.  The  record  shows  that 
there  was  evidence  tending  to  prove  that  the  defendant  had 
taken  the  witness  out  of  the  state  to  deprive  the  people  of  her 
testimony;  and  it  was  proved  that  she  had  been  for  some 
jnontbs  beyond  the  limits  of  this  state.     Where  a  witness  hai 
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testified  on  a  fonner  trial  of  the  same  cause,  or  where  the  same 
matter  was  in  issne,  between  the  same  part ipf^.  and  the  witnees 
has  since  died,  what  such  witness  swore  lu  un  Uie  fonner  occa> 
sion  may  be  given  in  evidence. 

Here  the  witness  was  not  dead,  but  beyond  the  jurisdiction  of 
the  court,  by  the  procurement  of  the  defendant;  and  we  think 
the  rules  of  evidence  do  not  permit,  in  such  case,  the  admission 
of  the  testimony  given  on  the  former  occasion:  State  v.  Atkins, 
1  Overt.  229;  People  v.  Newman^  6  Hill,  295;  Mnn  v.  Gcmnum- 
toeaUh,  5  Band.  701,  708;  Wittmr  v.  Selden,  6  Cow.  162;  Hobmm 
V.  Doe,  2  Blackf.  308;  Chess  v.  Chess,  17  Serg.  &  B.  409;  Irwin 
V.  Beed,  4  Teates,  512;  Le  Baron  v.  Cnrmbie,  14  Mass.  234;  2 
Stark.  Ev.  894.  Some  of  the  authorities  hold  that  in  a  criminal 
proceeding  this  kind  of  evidence  is  not  admissible,  although 
the  witness  be  dead;  but  it  is  not  necessary  for  us  here  ti> 
decide  this  question.  It  is  true,  if  a  party  in  any  case  spirits 
away  his  adversary's  witness,  he  ought  not  to  profit  thereby;  or 
at  least  suitable  penalties  should  be  provided  against  such  con- 
duct, but  it  is  for  the  legislature  to  correct  the  evil. 

The  court  refused  to  instruct  the  juiy  on  the  part  of  the  de> 
fendaut,  that  he  could  not  be  convicted  upon  his  mere  confessions- 
made  out  of  court,  uncorroborated  by  facts  or  circumstances. 
The  elementaiy  books  generally  state  the  law  to  be  thatconf ession» 
aloD^  are  sufScient  to  convict;  yet  it  is  believed  no  court  would 
permit  a  conviction  for  felony  upon  mere  confessions  made  out 
of  court,  without  some  proof  that  a  crime  had  in  fact  been  com- 
mitted, or  of  circumstances  corroborating  and  fortifying  the 
confession.  The  criminal  law  requires  proof  sufficient  to  satisfy 
the  i*ea8on  and  judgment,  beyond  a  reasonable  doubt,  of  the  guilt 
of  the  accused;  and  anything  short  of  this  will  not  justify  a  con- 
viction. Mr.  Justice  Blackstone,  in  speaking  of  confessions  not 
made  upon  due  caution  and  deliberation,  and  to  unauthorized 
persons,  says:  ''  They  are  the  weakest  and  most  suspicious  of  all 
testimony;  ever  liable  to  be  obtained  by  artifice,  false  hopei4, 
promises  of  favor,  or  menaces;  seldom  remembered  accurately, 
or  repeated  with  due  precision;  and  incajmble  in  their  nature  of 
being  disproved  by  negative  evidence.'*  And  the  same  author 
approves  the  rules  laid  down  by  Sir  Llathew  Hale:  never  to  con- 
vict of  larceny  till  the  goods  are  proved  to  have  been  stolen;  nor 
to  convict  of  murder  or  manslaughter  unless  the  body  be  found 
dead:  4  Bla.  Com.  357,  358,  359.  Experience  has  shown  that 
confessions  have  sometimes  turned  out  unfounded;  that  the 
weak,  to  avoid  apparent  impending  peril,  and  under  the  force 


June,  1856.]  Bebgen  v.  People.  675 

of  snrroimdingSy  ezdting  apprehensionBy  and  imaginary  dan- 
gers, have  been  induced  to  state  untruths  which  have  produced 
their  conTiction  of  supposed  crimes. 

The  humanity  of  the  law  will  not  tolerate  a  general  rule  which 
in  its  operation  endangers  the  security  of  innocence,  and  is 
unsafe  to  life  or  liberty,  in  the  administration  of  the  law.  Con- 
fessions proved  are  necessarily  weak  or  strong  evidence,  accord- 
ing to  the  circumstances  attending  the  making  and  the  proving 
of  them;  and  we  think  the  only  safe  general  rule  is  to  require 
some  other  evidence  corroborative  of  their  truth. 

Pi'oof  that  the  crime  has  been  committed  by  some  one  is 
necessarily  corroborative  of  a  confession  by  the  defendant  that 
he  committed  the  crime;  for  it  establishes  a  fact  essential  to  the 
guilt  of  the  accused,  and  which  would  be  included  in  the  crime 
confessed.  A  great  variety  of  facts  usually  attend,  or  are  inci- 
dentally connected  with,  the  commission  of  every  crime. 

Proof  of  any  number  of  these  facts  and  circumstances,  con- 
sistent with  the  truth  of  the  confession,  or  which  the  confession 
has  led  to  the  discovery  of,  and  which  would  not  probably  have 
existed  had  the  crime  not  been  committed,  necessarily  corrobo- 
rate it,  and  increase  the  probability  of  its  truth.  In  this  case, 
from  the  nature  of  the  crime,  proof  of  the  corpus  delicti ,  inde- 
pendently of  the  confession,  except  by  th^^  guilty  participant, 
and  in  fact  without  proving  also  the  defendant  guilty  of  the 
crime  charged,  would  be  impossible.  There  is  necessarily  no 
victim — nothing  visible  or  tangible,  the  subject  or  consequence 
of  the  wrong,  capable  of  ascertainment  and  of  proof.  To  re- 
quire it  would  be  to  require,  independently  of  the  confession, 
proof  of  defendant's  guilt.  The  corroborative  evidence,  there- 
fore, must  consist  of  facts  or  circumstances,  appearing  in  evi- 
dence, independent  of  the  confession  and  consistent  therewith, 
tending  to  confirm  and  strengthen  the  confession.  Without 
proof  aliunde,  mere  confessions  that  the  crime  charged  has  been 
committed  by  some  one,  or  of  some  fact  or  circumstance  con- 
firmatory of  the  confession,  a  party  accused  of  crime  cannot  bo 
found  guilty,  unless  such  confession  be  judicial  or  in  open  court. 
The  instruction  should  therefore  have  been  given. 

It  is  the  mere  naked  confession,  uncorroborated  by  any  cir- 
cumstance inspiring  belief  in  the  truth  of  the  confession,  arising; 
out  of  the  conduct  of  the  accused,  or  otherwise,  we  hold  insuili- 
cient  to  convict;  and  the  corroborating  fact  or  facts  in  proof 
need  not  necessarily,  independent  of  the  confession,  tend  to 
prove  the  corpus  delicti:  1  Greenl.  Ev.,  sec.  217;  State  v.  Gaild, 
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6  Halst  168, 186  [18  Am.  Dec.  404];  Stater.  Long,  1  Hayw. 455; 
Peoples.  Hennessey,  16  Wend.  147;  People y.Badgley^lQlLSIL 

Judgment  reyersed  and  cause  remanded. 

Judgment  reversed. 

AoMiBSioys  AS  ErmBNOK:  See  extended  note  to  Bkhardton  ▼.  Bkhardfon^ 
SO  Am.  Deo.  644»  also  showing  when  oonfenions  of  putiee  are  admiiwihle. 

Confessions  as  Evidbmoe,  Admissibilitt  and  Enrsor  of,  GxnkbaUiT: 
CommonweaUh  v.  Knapp,  20  Am.  Dec.  491;  /lector  v.  Stcae,  22  Id.  454; 
Carroll  v.  StcUe,  68  Id.  282;  Cook  v.  Stale,  56  Id.  410,  and  cases  cited  in  note 
to  same  418;  oases  died  in  note  to  Jonee  v.  State,  62  Id.  562. 

Whsn  Confessions  of  Pbisonbb  ailb  Insuffioibnt,  and  when  SurwouuiT 
TO  CoNYiOT. — Eztrajadicial  confessions  of  prisoner,  when  the  eorpu9  ddkU 
is  not  proved  by  independent  testimony,  are  insufficient  to  warrant  a  oonvio- 
tion  of  the  accused  in  capital  cases:  Stringfellow  v.  State,  59  Am.  Dec  247. 
Confession  of  party  accused  of  felony  should  be  received  with  very  great  cau- 
tion, and  a  jury  should  hesitate  to  convict  upon  such  confession,  nnlesB  oor^ 
roborated  by  other  circumstances;  but  a  judge  cannot  be  called  upon  to  so  in- 
struct the  jury,  unless  the  facta  in  evidence  make  the  charge  applicable:  Jonet 
Y.  State,  62  Id.  550.  But  the  uncorroborated  coufession'of  a  prisoner,  when 
proved  by  legal  testimony,  and  when  the  corpus  delicti  is  otherwise  established, 
is  sufficient  to  warrant  his  conviction  of  the  offense  confessed,  tboogh  the 
punishment  be  death:  StrUe  v.  QvUd,  18  Id.  404. 

"  CoBROBO&ATiNQ  CiBouMSTANOES,"  ussd  wlth  reference  to  a  confessioii, 
are  such  as  serve  to  strengthen  it,  and  to  impress  the  jury  with  a  belief  of  its 
truth:  State  v.  GiMd,  18  Am.  Dec.  404. 

Admitting  Formeb  Testimony  of  Absent  Witness. — ^This  question  ii 
discussed  in  MagUl  v.  Kauffman,  8  Am.  Dec.  713,  and  extended  note  thereto 
717. 

1.  Crimiwd  Law, — There  is  an  antinomy  of  cases  on  this  subject  in  the  United 
States.  It  has  been  held  here  that  such  testimony  is  not  admissible  in  any 
criminal  case  whatever:  Finn  v.  CommonweaUh,  5  Rand.  701;  and  in  Le  Baron 
V.  Crombie,  14  Mass.  234;  Wilbur  v.  Selden,  G  Cow.  162;  Crary  v.  Sprague,  IS 
Wend.  41;  State  v.  Staples,  47  N.  H.  119;  PotoeU  v.  Waters,  17  Johns.  176,  it 
was  said  that  such  testimony  was  not  admissible  in  any  case  except  where 
the  witness  was  shown  to  be  dead.  But  this  strict  doctrine,  even  in  criminal 
cases,  is  not  now  the  law.  In  Sullivan  v.  State,  6  Tex.  App.  319,  it  was  said 
that  ''testimony  given  before  an  examining  court  in  the  manner  prescribed  by 
law,  by  a  witness  who  was  confronted  with  the  accused  and  subjected  to  cross* 
examination,  may,  on  any  subsequent  trial  of  the  accuaed  for  the  same  offense, 
be  introduced  as  evidence  by  either  the  prosecution  or  the  defense;  provided 
it  be  first  shown  that  the  witness  has  died,  or  that  he  absents  himself  at  thi 
instance  of  the  opposite  party,  or  that  after  diligent  inquiry  he  cannot  In 
found,  or  his  whereabouts  ascertained.  If  such  testimony  was  reduced  tc 
writing,  the  writing  is  the  primary  evidence  of  it;  if  not  reduced  to  writin|^ 
or&l  proof  of  it,  by  a  witness  who  qualifies  himself  to  state  its  substance,  ik 
conipeteut.  But  the  mere  fact  that  a  witness  is  out  of  the  state  does  not 
constitute  a  predicate  for  the  introduction  of  his  testimony  given  at  a  previoni 
judicial  investigation  of  the  case.  The  predicate  must  be  clearly  estabUsbed 
by  proof."  In  California  the  former  testimony  of  a  witness  absent  from  ths 
BUte  on  the  subsequent  trial  may  be  proved  in  criminal  cases:  People  v. 
JJtvtne,  46  CaL  45.    So  in  Arkansas:  Hurley  v.  State,  29  Ark.  17;  and  it  la 


Jmid,  1856.]  Bebqen  v.  Pboflb.  677 

not  eTen  neootary  there  to  prove  that  the  witnesi  b  out  of  the  state  or  be* 
yond  ike  jariadiotion  of  the  court,  if  it  ia  proved  that  his  attendance  can- 
not be  had:  Shaeheifard  v.  SUMte,  33  Id.  543.  Bat  in  Brogg't  Case,  10  Gratt. 
722,  when  a  witneae  for  the  prisoner,  who  had  given  evidence  at  a  former  trial, 
was  absent  from  the  commonwealth  at  the  second  trial,  it  was  held  not  com- 
petent for  the  prisoner  to  prove  what  the  witness  sworo  to  on  the  former  trial: 
See  Bemey  v.  MUeheUf  34  N.  J.  L.  337;  and  in  ColUns  v.  CommcnweaUh,  12 
Bosh,  271,  it  was  held  that  the  testimony  of  an  absent  witness  on  a  former  trial 
cannot  be  proved  in  a  criminal  case  except  in  the  event  of  the  death  of  the 
witness;  and  that  his  absence  from  the  state,  or  loctu  beyond  the  jurisdiction 
of  the  court,  is  no  ground  for  admitting  such  proof. 

2.  In  Civil  Comb,  also,  the  rule  is  not  uniform,  and  such  testimony  has  been 
refused  where  the  witness  had  subsequently  become  interested,  but  was  liv- 
ing and  within  reach:  Chen  v.  OAew,  17  Serg.  &  R.  409;  Irwin  v.  Beedf  4 
Ycates,  512;  where  he  was  not  to  be  found  within  the  jurisdiction,  but  was 
reported  to  have  gone  to  an  adjoining  state:  Wilbtir  v.  Selden,  6  Cow.  162; 
where  since  the  former  trial  he  had  become  incompetent  by  reason  of  being 
convicted  of  an  infamous  crime:  Le  Baron  v.  CromJbie,  14  Mass.  233;  where, 
though  present,  he  had  forgotten  the  facts  to  which  he  had  formerly  testified: 
Ihraytan  v.  Wells,  1  Nott  k  M.  409;  S.  C,  9  Am.  Dec.  718.    In  Nevada,  it  haa 
been  held  that  the  rule  that  the  testimony  of  a  deceased  witness  given  on  a 
former  trial  of  the  same  cause  may  be  proved  by  secondary  evidence,  and  so 
be  admitted,  does  not  apply  to  the  case  of  an  absent  witness:  Oerhatuer  v. 
N,  B,  A  M,  Ins.  Co.,  7  Nev.  174.    But  the  tendency  of  the  decisions  is  to* 
prescribe  the  cases  in  which  it  may  be  received,  and  to  exclude  all  others;, 
and  also  to  define  the  requisite  foundations  for  its  introduction.    So  such  tes> 
timony  was,  in  Drayton  v.  Wells,  1  Nott  &  M.  409,  S.  C,  9  Am.  Dec.  71S, 
held  to  be  admissible  in  four  cases:   1.  Where  the  witness  is  dead;  2.  Insane; 
3.  Beyond  the  seas;  4.  Where  the  witness  has  been  kept  away  by  contriv- 
ance of  the  opposite  party.     In  Magill  v.  Ka^ffman,  8  Am.  Dec.  713,  and 
in  Carpenter  v.  Oroff,  5  Serg.  &  R.  162,  it  was  admitted  in  proof  that  the  wit- 
ness had  removed  from  Pennsylvania  to  Ohio.    In  Miller  v.  Russell,  7  Mart. , 
N.  S.,  266,  it  was  admitted  where  the  witness  was  unable  to  testify  by  reason 
of  sickness.    In  Noble  v.  Martin,  Id.  282,  the  testimony  of  an  absent  sheriff 
away  on  official  duty,  and  which  was  taken  down  on  a  former  trial,  was  admitted 
in  evidence.     In  Hovmrd  v.  Pairich,  38  Mich.  795,  such  testimony  may  be  in- 
troduced where  the  witness  is:  1.  Dead;  2.  Sick;  3.  Insane;  4.  Or  beyond  the 
jurisdiction  of  the  court.     In  Slosser  v.  City  of  Burlington,  47  Iowa,  300,  it 
was  held  that  more  must  be  shown  than  that  an  absent,  though  living,  witness 
is  beyond  the  reach  of  a  subpcena.     His  former  testimony  is  not  admissible 
without  a  showing  of  diligence  to  procure  either  his  attendance  or  deposition. 
And  his  former  testimony  cannot  be  read  in  evidence  where  it  appears  that  he 
absented  himself  from  the  first  trial  before  he  was  fully  examined:  Noble  v. 
MeCUntoek,  6  Watts  &  S.  581.    In  Meyer  v.  Both,  51  CaL  582,  such  tes- 
timony, it  was  held,  ought  to  be  enforced  by  process  if  witness  was  within  the 
state,  conceding  that  he  was  beyond  the  reach  of  a  subpoena.    It  was  there 
said  that  *'  a  witness  out  of  the  jurisdiction  "  meant  out  of  the  state.    If  wit- 
ness is  out  of  the  state,  and  therefore  beyond  jurisdiction,  such  testimony  will 
be  received:  Howard  v.  Patrick,  38  Mich.  795;  but  on  the  contrary,  see  Oer^ 
hauser  v.  N.  B.  ds  M.  Ins.  Co.,  7  Nev.  174.     ''If  the  witness  is  gone,  no 
one  knows  whither,  and  his  place  of  abode  cannot  be  ascertained  by  diligent 
inquiry,  the  case  can  hardly  be  distinguished  in  principle  from  that  of  hii 
death,  and  it  would  seem  that  his  former  testimony  ought  to  be  adnutted. 
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If  he  is  merely  out  of  the  Jnrisdietioii,  but  the  pliMe  is  known,  and  his  testi- 
mony can  be  taken  nnder  a  oommission,  it  is  a  proper  oaee  for  the  Judge  te 
decide,  in  his  discretion  and  upon  all  the  droamstanoes,  whether  the  porposaa 
of  jnstioe  will  be  best  served  by  issning  such  oommission,  or  by  admitting  the 
proof  of  what  be  formerly  testified:*'  1  GreenL  Ev.,  sec.  183,  note; 
Crary  v.  Spragut^  12  Wend.  45.  Snch  testimony  is  admissible  if  the 
is  kept  away  by  the  other  party,  as  where  he  has  been  concealed  by  defendant 
to  avoid  the  service  of  a  subpcena:  UnUed  SteUes  v.  SqfnoidSf  1  Utah*  319^ 
affirmed:  JReynolds  v.  UnUed  States,  98  U.  S.  Ii5;  Cook  v.  Stout,  47  BL  530. 
In  the  case  last  cited,  death  and  insanity  are  also  gronnds  for  admitting  snch 
testimony.  Admission  of  former  testimony  of  absent  witness  will  not  an- 
thorise  reversal  of  judgment  when  the  coort  below  was  satisfied  with  the 
proof  of  the  absence  of  the  witness,  unless  the  facts  shown  are  palpably  in* 
sufficient  to  excuse  his  non-production:  CovetnhowMn  v.  Hart^  21  Fa.  St.  495; 
S.  C,  60  Am.  Dec.  577. 

3.  Condiiiona  and  Batrietums  Swmmnding  Ue  AdmUshfL — ^From  what  has 
been  said,  it  may  safely  be  concluded  that  proof  of  the  mere  disappearance  of 
the  original  witness  is  not  of  itself  sufficient  to  admit  the  former  testimony 
of  the  absent  witness  in  any  case,  if  by  due  diligence  the  witness's  attendance 
could  have  been  secured:  Wilder  v.  OUy  of  St,  Paul,  12  Minn.  206;  JSerncy 
V.  MUchea,  34  N.  J.  L.  337;  Gerhauaer  v.  N.  B,  d>  M.  Ins.  Co.,  7  Nev.  189; 
StdUvan  v.  State,  6  Tez.  App.  319;  Shackelford  v.  State,  33  Ark.  539.    In 
civil  oases,  it  is  sufficient,  for  the  purpose  of  admitting  such  testimony,  to 
show  that  the  original  witness  is  out  of  the  state  or  beyond  the  jurisdiction 
of  the  trial  court:  Mkna  v.  Sturdevant,  36  Ala.  636;  Carpenter  v.  Cfrof,  5 
Serg.  ft  R.  162;  Wright  v.  Crumpsty,  41  Pa.  St.  102;  Covanhooan  v.  ffoH, 
21  Id.  495.     But  in  criminal  cases  it  must  be  shown  that  the  witness 
cannot  be  found,  or  his  whereabouts  ascertained:  StdUvan  v.  State,  6  Tez. 
App.  319;  and  that  his  attendance  cannot  be  had:  Shackefford  v.  State,  33 
Ark.  643;  Collins  v.  ComtnontoeaUh,  12  Bush,  273;  Hall  v.  Stale,  6  Bazt 
524.    In  criminal  and  civil  cases,  the  procuring  of  the  absence  of  a  witness 
may  be  proved:  CoUina  v.  CommonweaUh,  12  Bush,  271;  and  the  testimony  of 
a  fonner  witness,  absent  by  procurement,  or  otherwiee  corruptly  kept  &om 
court  by  the  party  against  whom  he  is  called,  may  be  reproduced  in  criminal 
as  well  as  civil  cases,  where  the  defendant  in  the  former  suit  had  the  oppor- 
tunity of  cross-examining  the  witness:  Williams  v.  State,  19  Oa.  402;  State  v. 
Houser,  26  Mo.  431;  Reynolds  v.  UniUd  States,  98  U.  S.  145.    And  this  is  no 
violation  of  the  oonstitutional  right  of  the  accused  to  be  confronted  with  the 
witnesses  against  him;  for  if  they  are  absent  by  his  procurement,  or  he  Calls 
to  show  that  he  has  not  been  instrumental  in  concealing  them  or  in  keeping 
them  away,  when  enough  has  been  proved  to  cast  upon  him  the  burden  d 
showing  himself  guiltless  of  such  connivance,  and  has  had  full  opportunity 
to  do  so,  he  is  in  no  condition  to  assert  that  his  constitutional  right  has  been 
violated  by  allowing  competent  evidence  of  the  testimony  which  they  gave  on 
a  previous  trial  between  the  same  plaintiff  and  himself  upon  the  same  issue: 
Reynolds  v.  United  States,  supra.    So  in  criminal  cases  as  well  as  civil,  the 
former  testimony  of  a  witness,  who  has  intermediately  become  incompetent, 
may  be  proved  on  a  second  trial:  Etoans  v.  Retd,  78  Pa.  St.  415;  Speyertr 
V.  BenneU's  Ex'rs,  79  Id.  445;  PraU  v.  Patterson,  81  Id.  114.    In  order  to 
let  in  the  deposition  of  a  witness  examined  on  interrogatories,  lus  absence 
must  be  shown  by  some  one  who  can  speak  to  the  fact  of  his  own  knowledge. 
Proof  of  inquiries  made  at  the  residence  of  witness,  and  of  answers  given» 
is  not  enough:  Robinson  v.  Markss,  2  Moo.  ft  R.  375;  Doe  v.  Pometl^  7 
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CtLT.  ft  P.  617;  but  wbare  the  qnettion  Is  simply  wheUier  dOigent  and  nniiio* 
ce&dul  Muoh  has  been  made  for  the  witness,  it  is  probaUy  the  better  opinion 
that  the  answers  should  be  reoeived:  WyaU  t.  Baieman,  7  Gar.  k  P.  586; 
Atutm  y.  Sunueyt  2  Car.  &  K.  736.  In  order  to  show  that  inquiries  have 
been  made  at  the  house  of  the  witness,  his  declarations  as  to  where  he  lived 
cannot  be  reoeived:  Doe  v.  Powdlf  7  Gar.  ft  P.  617;  and  witness's  statement 
in  the  deposition  itself,  that  he  Is  about  to  go  abroad,  is  insufficient  to  allow 
at  to  be  read.  It  must  be  proved  that  he  is  abroad:  Proelor  v.  Latfison,  Id* 
629.  Sickness  also  falls  under  the  rule  of  hearsay  evidence,  but  this  is  largely 
a  subject  of  statutory  regulation,  and  its  discussion  with  reference  to  absent 
witnesses  will  not  here  be  undertaken.  Whether  the  deposition  of  a  sick  or 
insane  witness  can  be  taken  in  a  criminal  case  also  depends  upon  local  stat- 
utes; but  it  may  be  said,  in  conclusion,  that  whenever  a  deposition  has  been 
formally  and  regularly  taken  in  preliminaiy  proceedings  it  may  be  reoeived 
in  subsequent  proceedings  against  the  same  defendant,  If  the  prsesnoe  of  the 
witness  cannot  be  obtained:  See  cases  above  cited. 


BoosA  V.  Gbibt. 

(17  Iixivais,  450.] 

Liz  Loci  Cohtraotus  will  not  Fijllt  Fix  Statvb  aw  Pabtibb  nr  Bvibt 
Othbb  Plaob;  the  Ux/ori  must  determine  the  mode  in  which  relief  will 
be  adminlsterecl. 

KoTB  Patablx  to  a.  or  Bbabbr  gaknot,  nr  Illinois,  bb  T&anbfbrrbd  bt 
Mbbb  DBLiVBBr,  so  as  to  vest  legal  title  in  bearer;  although  it  may  have 
been  transferred  by  delivery  in  a  state  where  such  transfer  would  oaixy 
legal  title  with  it. 

Debt  on  promissory  note,  dated  January  8,  1844,  at  Befbel, 
in  the  state  of  New  York,  for  nineiy  dollars,  and  payable  to 
John  Barlow,  or  bearer.  It  was  alleged  in  the  declaration  that 
Barlow,  before  the  note  became  due,  transferred  and  delivered 
it  to  plaintiff,  and  that  such  transfer  and  delivery  took  place 
within  the  state  of  New  York.  The  declaration  averred  that  by 
the  laws  of  New  York,  in  force  at  the  time,  notes  of  this  descrip- 
tion were  transferable  by  delivery;  recited  particularly  the  stat- 
utes on  that  subject;  and  averred  what  was  the  custom  of  mer- 
chants to  which  those  statutes  referred.  It  concluded  in  tha 
ordinary  form.    A  demurrer  to  the  declaration  was  sustained. 

Parks  and  Eltvood,  for  the  plaintiff  in  error. 

U.  Osgood^  for  the  defendant  in  error. 

By  Court,  Caton,  J.  We  have  again  considered  attentivdj 
our  statute  concerning  the  transfer  of  promissory  notes,  etc., 
and  adhere  to  the  decision  of  this  court  made  in  the  case  of 
SUbom  V.  Artus,  8  Scam.  844.    The  words  of  the  statute  are: 
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''Any  saoh  note,  bond,  bill,  or  other  instrament  in  wxitang,. 
made  payable  to  any  person  or  persons,  shall  be  assignable  by 
indorsement  thereon  nnder  the  hand  or  hands  of  any  such  per- 
sons, and  by  his,  her,  or  their  assignees,  in  the  same  manner  as 
bills  of  exchange  are,  so  as  absolutely  to  transfer  and  Test  the 
property  thereof  in  each  and  every  assignee  or  assignees  success- 
ively." In  that  case  it  was  held  that  this  statute  applied  to  a 
note  payable  to  a  person  by  name,  **  or  bearer,"  and  that  such 
a  note  could  not  be  transferred,  by  mere  delivery,  so  as  to  vest 
the  legal  title  in  the  bearer;  so  that  the  word  ''bearer,"  in  such 
a  note,  is  surplusage.  So  also  in  SappmgUm  v.  PuUiam,  Id.  385, 
it  was  held  that  by  the  same  statute  the  words  ''  or  order"  are 
rendered  surplusage,  and  need  not  be  averred  in  pleading. 
This  statute  manifestly  had  two  objects  to  accomplish:  one  of 
which  was  to  enlarge  the  expressed  intention  of  the  contracting 
parties,  and  to  make  notes,  etc.,  negotiable,  where  the  maker 
manifested  no  such  intention,  by  inserting  words  to  that  effect 
in  the  body  of  the  note;  and  the  other  was  to  restrict  the  ex- 
pressed intention  of  the  parties,  by  requiring  a  written  indorse- 
ment to  pass  the  legal  title  to  the  note,  although  the  maker 
should  manifest  the  intention  to  make  it  transferable  without 
indorsement,  as  where  the  words  '*  or  bearer  "  are  inserted.  The 
object  of  this  restriction  was,  no  doubt,  to  protect  the  real 
owner  of  the  paper  against  any  one  who  might  get  possession 
of  it  improperly,  and  without  his  consent.  But  were  we  at  a  loss 
to  find  an  adequate  motive  for  the  provision,  we  should  not 
feel  at  liberiy  to  disregard  the  plain  and  unambiguous  language 
of  the  law.  Here  is  a  note  payable  to  a  person  whose  name  is 
expressed  in  the  body  of  the  note,  and  it  is  none  the  less  pay- 
able to  a  person  because  the  words  ''or  bearer"  are  inserted 
after  the  name  of  the  payee.  The  statute  declares  how  such 
notes  shall  be  transferred,  which  necessarily  excludes  all  other 
modes  of  transfer. 

It  is  insisted,  however,  in  this  case,  that  as  the  note  was 
transferred  by  delivery  in  New  York,  where  by  law  the  legal 
title  to  the  note  could  pass  by  mere  delivery,  the  courts  of 
Illinois  should  recognize  such  transfer.  In  other  words,  it  is 
insisted  that  the  law  of  the  place  where  a  contract  is  made  or 
an  act  is  done  must  fix  and  control  the  staius  of  the  parties  in 
every  other  place.  We  cannot  indorse  this  proposition  thus 
broadly.  The  law  of  the  forum  must  determine  the  mode  in 
which  relief  will  be  administered.  In  some  states  no  distinction 
is  made  between  legal  and  equitable  titles  in  the  forms  of  ad« 
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xniniBtering  justice;  while  in  others,  as  in  this,  the  old  forms  are 
still  adhered  to.  Because  the  forms  of  proceeding  in  New  York 
or  Pennsjlyania  will  allow  a  man  to  enforce  a  given  right  in  his 
own  name  in  their  courts,  it  does  not  follow  that  he  can  enforce 
the  same  right  in  the  same  way  eyerywhere.  The  mode  of  pro- 
ceeding, and  the  form  to  be  adopted  in  the  enforcement  of  a 
right,  must  be  governed  by  the  lex  fori.  Because  our  law  allows 
the  transfer  of  the  legal  title  to  a  note  which  does  not  upon  its 
face  provide  for  its  transfer  by  the  use  of  the  words  "  or  order," 
"  or  bearer,"  it  would  not  follow  that  the  assignee  could  enforce 
it  in  his  own  name  in  a  state  by  whose  laws  no  such  transfer 
could  be  made.  Suppose  in  New  York  a  book-account  could 
be  sold  on  execution,  and  the  purchaser  authorized  to  collect  it 
in  his  own  name,  we  could  not  recognize  him  as  the  legal  owner 
of  the  claim,  although  we  might  afford  him  a  substantial  remedy 
by  allowing  him  to  sue  in  the  name  of  the  original  creditor.  He 
must  pursue  his  remedy  here  in  the  forms  prescribed  by  our  law. 

It  has  even  been  held  in  New  York  that  a  bond  executed  in 
Pennsylvania,  the  condition  of  which  was  to  be  there  performed, 
was  no  bond  in  New  York,  and  could  not  be  there  enforced  as 
such,  because  only  a  scroll,  instead  of  a  wafer,  was  attached  to 
the  name  of  the  obligor;  although  by  the  law  of  Pennsylvania  a 
scroll  is  expressly  declared  to  be  a  good  seal.  There  the  instru- 
ment was  actually  sealed  according  to  the  law  of  the  place  where 
it  was  executed,  and  as  the  parties  intended;  and  as  such  the 
rights  of  the  parties  were  there  fixed,  but  according  to  the  laws 
of  the  place  where  those  rights  were  sought  to  be  enforced  it 
was  not  sealed,  and  the  remedy  had  to  be  pursued  as  on  an 
unsealed  instrument.  It  was  there  an  instrument  of  less  dig- 
nity than  where  it  was  executed,  and  could  rank  only  vdth  sim- 
ple contracts,  which  in  England  and  many  of  the  states  would 
often  make  a  very  material  difference  in  the  substantial  rights  of 
the  parties,  as  in  the  distribution  of  the  assets  of  an  insolvent 
estate. 

We  are  of  opinion  that  under  our  law  the  plaintiff  had  no 
right  in  our  courts  to  pursue  his  remedy  in  his  own  name,  and 
that  the  declaration  was  substantially  and  fatally  defective,  and 
that  the  circuit  court  very  properly  arrested  the  judgment. 

The  judgment  must  be  afOrmed. 

Judgment  affirmed. 

LiX  LOOI  CONTBAOTUS  OOVSBNS  RiOHTS  AND  LlABIUTISS  OF  PABTDBi  TO 

CONTBACT:  See  Taung  v.  Harria,  61  Am.  Deo.  170,  and  note  to  rnna  173^ 
mntaiDing  eolleoted  caees;  McAUitter  v.  Smith,  anU,  p.  651. 
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Form  of  Action  ob  Rxuxdt  must  bi  AocxntDiMa  to  Lex  Fobi,  aad 
not  the  lex  lod  contractus:  De  SoiMry  ▼.  De  Laistrtj  3  Am.  Deo.  535;  SeovUU 
V.  Car^fiMt  7  Id.  467;  Atwaier  ▼.  Tcwnmnd^  10  Id.  07;  ooUected  CMei  to 
Jlamilton  y.  Cooper,  12  Id.  501;  note  to  Send  ▼.  HU  OredUon,  16  Id.  231; 
Oulid:  V.  Loder,  23  Id.  711;  Suffolk  Bank  r.  Kidder,  36  Id.  354;  Hwrrimm  ▼. 
Edwards,  Id.  364;  /orcfoji  v.  ThomUm,  44  Id.  546;  ITooet  ▼.  WatHnton,  Id. 
^2;  ^peecZ  v.  May,  55  Id.  540. 

Note  Payable  to  Bsabbb  does  not  Pass  Legal  Tttlb  to  Tbaksfkbbi 
BT  Mere  Delivert:  Sayre  ▼.  Jjuctu,  20  Am.  Dec.  33.  But  on  the  coatiwy, 
«ee  dissenting  opinion  to  same  case  36,  and  note  to  same  30;  Putnam  t. 
Orymes,  36  Id.  250;  W?iUtford  v.  Burckmyer,  30  Id.  640,  and  note  thereto 
•657;  TUlman  v.  Aillea,  43  Id.  520;  Crenshaw  v.  Jackam,  50  Id.  361;  Pettee  ▼. 
Prout,  63  Id.  778;  Way  v.  Richardson,  Id.  760. 

TiTK  VBINGIPAL  case  WAS  CITED  in  Ingraham  t.  Zti<A«r,  65  111.  546,  to  the 
point  that  an  action  can  only  bo  maintained  by  the  person  baying  the  legal 
title  to  the  chose  in  action  or  the  title  to  the  thing  in  dispute,  or  the  right  to 
its  immediate  possession;  and  that  in  an  action  on  a  promissory  note  against 
the  maker,  where  the  plaintiff  declares  on  the  note  as  payable  to  himself,  it  is 
error  for  the  court  to  reject  evidence  offered  by  defendant  to  show  that  the 
note  waa  payable  to  another  person  than  the  plaintiff.  Such  evidence  will 
constitute  a  variance  fatal  to  recovery.  In  Oarvin  v.  WisweU,  83  Id.  218,  it 
was  cited  to  show  that  a  negotiable  instrument,  payable  to  a  person  named* 
'Or  bearer,  cannot  be  transfeired  so  as  to  vest  the  legal  title,  except  bj 
indorsement. 


Oalena  &  Chicago  Union  R.  R.  Oa  v.  Tabwood. 

[17  lLLXMOXl»  609.] 

Prima  Facix  Case  of  Neqlioence  against  Gabbier  ig  Made  oct  sr 
Passenger  when  the  passenger  proves  that  be  was  such,  and  that  an 
accident  and  injury  occurred  to  him;  and  carrier  can  ezonerato  himssU 
only  by  rebutting  this  presumption. 

Party  not  Sustaining  Relation  of  Passebqbb  to  Cabbieb  kust,  nf 
Addition  to  the  accident  and  his  own  injury,  affirmativf>ly  show  his  own 
freedom  from  carelessless  or  negligence  in  causing  or  contributing  to  pro- 
duce it. 

Kegligencb  is  Qt7ESTioN  OF  Fact,  AND  NOT  OF  Law.  The  jury  must  de- 
termine it,  not  the  court. 

Pebsons  in  Perilous  Positions  on  Railroad  Trains  are  not  Rbquibid 
TO  Exercise  Presence  of  Mind  and  care  of  a  prudent,  careful  man, 
with  impending  danger.  The  law  makes  allowance  for  them,  and  leaves 
the  circumstances  of  their  conduct  to  the  jury. 

Tbespasb  on  the  case,  by  Yarwood  against  appellant,  for  per- 
sonal injuries.  The  proof  showed  that  appellee  and  two  others 
took  a  seat  in  the  baggage-car  attached  to  the  passenger  tndn  of 
oars  of  appellant,  to  ride  from  Elgin  to  Clinton,  about  four 
(miles;  that  during  the  trip  the  cars  ran  off  the  track,  and  the 
appellee,  under  the  excitement  of  the  occasion,  was  injured  faj 
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leaping  from  the  car.  Appellant  showed  the  track  to  have  been 
in  good  order,  and  that  appellee  and  companions  had  been  scuf- 
fling together  and  running  from  the  baggage  to  the  other  cars, 
just  preceding  or  at  the  moment  of  the  accident.  The  baggage- 
car  remained  upon  the  track,  and  those  in  it  were  nninjored. 
None  of  those  who  remained  in  the  cars  were  injured.  The 
instructions  were  numerous  on  both  sides.  Some  of  them  are 
^ven  in  the  opinion,  and  others  referred  to  therein  are  as  fol- 
lows: Instructions  of  defendant  below  (phiintiff  above) :  2.  If 
the  jury  shall  believe  from  the  evidence  that  the  defendant  ex- 
ercised due  care,  diligence,  and  skill  in  the  preservation  and 
repairs  of  the  track,  and  in  managing  and  operating  the  road  at 
the  time  of  the  accident,  and  that  the  accident  could  not  have 
been  prevented  by  the  use  of  said  care,  diligence,  and  skill,  then 
the  plaintiff  cannot  recover  in  this  action.  4.  That  every  trav- 
eler in  a  public  conveyance  must  meet  the  risks  incident  to  the 
mode  of  travel  he  adopts;  and  if  the  jury  shall  believe  that  the 
injury  to  the  plaintiff  was  the  result  of  an  accident  which  could 
not  be  avoided  by  the  exercise  of  due  care  and  skill  in  the 
preparation  and  management  of  the  means  of  conveyance  on 
the  part  of  the  defendant,  then  plaintiff  cannot  recover.  8« 
That  the  plaintiff,  before  he  can  recover  in  this  action,  must  not 
only  show  that  the  injury  to  him  was  the  result  of  carelessness 
or  negMgence  of  the  defendant,  but  also  that  he  himself  was 
without  fault  in  producing  said  injury.  9.  That  in  this  action 
the  plaintiff  cannot  recover,  unless  the  jury  shall  believe  that  he 
exercised  proper  care  and  circumspection  while  on  his  passage 
from  Elgin  to  Clinton,  and  that  the  defendant  was  guilfy  of  neg- 
ligenco^  from  which  the  injuiy  was  received,  and  the  burden  of 
proof  is  upon  the  plaintiff  to  show  not  only  that  the  defendant 
was  negligent,  but  he  himself  was  not  guilty  of  negligence.  15. 
Unless  the  plaintiff  has  proved  to  the  satisfaction  of  the  jury 
that  the  defendant  was  guilty  of  negligence  or  misconduct,  and 
jjso  that  plaintiff  used  proper  care  and  prudence,  and  that  his 
own  misconduct,  want  of  care,  or  negligence  did  not  contribute 
to  produce  the  injury  complained  of,  the  jury  should  find  for 
the  defendant.  These  the  court  refused  to  give  as  asked,  bat 
gave  with  the  following  qualifications,  by  adding  to  No.  2 
these  words:  "But  due  care  required  the  use  of  the  utmost 
prudence  and  caution,  a  carrier  of  passengers  being  liable  for 
slight  negligence;"  by  adding  to  No.  4  these  words:  "But 
•due  care  required  the  use  of  the  utmost  prudence  and  caution;  ** 
-and  by  adding  to  Nos.  8,  9,  and  16  these  words:  "Qoalifl* 
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cation  to  defendant's  (appellant's)  eighth,  ninth,  and  fifteenth 
instmctions:  'Bnt  proof  that  the  plaintiff  was  a  passenger,  of 
the  accident,  and  the  injury,  make  a  prima  fade  case  of  negli* 
gence,  and  throw  the  burden  of  explaining  upon  the  defendant.' " 
To  such  decision  of  the  court  refusing  said  instructions  as  asked, 
and  each  of  them,  and  qualifying  them,  and  each  of  them,  as  afore- 
said, defendant  below  (plaintiff  above)  then  and  there  excepted. 
Defendant  below  (plaintiff  above)  then  also  asked  the  following 
instructions,  which  were  refused:  14, 0.  If  the  jury  believe  from 
the  evidence  that  the  plaintiff  leaped  from  the  car  of  defendant 
under  circumstances  that  would  not  have  justified  such  an  act 
on  the  part  of  a  prudent,  careful  man,  and  that  the  injury  was 
the  result  of  such  jumping  from  the  cars,  then  the  plaintiff  can- 
not recover,  unless  the  jury  believe  that  such  injuiy  was  will- 
fully caused  by  the  defendant.  3,  P.  That  the  defendant,  aa 
a  common  carrier  of  passengers,  is  not  an  insurer  of  the  per- 
sonal safety  of  the  passengers  against  all  accidents,  but  is 
liable  only  for  the  want  of  such  care  and  diligence  as  is 
characteristic  of  cautious  persons.  And  if  the  defendant  ex- 
ercised such  care  and  diligence  in  the  transportation  of  the 
plaintiff,  then  the  plaintiff  cannot  recover  in  this  action.  Q.  That 
if  they  believe  from  the  evidence  that  Yarwood  and  his  com- 
panions, when  they  took  passage  in  the  cars  of  defendant  at 
Elgin,  were  told  by  the  conductor  that  the  passenger-cars  were 
full,  but  they  could  go  in  the  baggage-car,  and  that  thereupon 
they  got  into  the  baggage-car  to  ride  to  Clinton,  then  it  was  the 
duty  of  Yarwood  to  remain  and  ride  in  that  car.  B.  And  if  the 
juiy  further  believe  from  the  evidence  that  at  the  time  of  the 
accident,  and  when  the  plaintiff  jumped  off  the  cars,  the  baggage- 
car  was  not  off  the  track,  nor  in  any  danger,  but  that  the  plaint- 
iff, with  his  companions,  had  got  into  a  play  and  scuffle,  which 
brought  on  a  racing  through  the  other  cars,  and  in  one  of  which 
Yarwood  was  brought  to  that  apprehension  of  imminent  peril 
which  induced  him  to  leap  from  the  cars,  and  thereby  received 
the  injuiy  complained  of,  then  the  plaintiff  cannot  recover,  and 
the  jury  should  find  for  the  defendant.  S.  And  the  jury  are  fur- 
ther instructed  that  if  they  believe  from  the  evidence  that  Yar- 
wood, the  plaintiff,  with  his  companions,  at  the  time  they  took 
passage  in  defendant's  cars  at  Elgin,  to  ride  to  Clinton,  were 
told  by  Captain  Wiggins,  the  conductor,  to  go  in  the  baggage- 
car,  as  the  passenger-cars  were  full,  and  that  plaintiff,  in  pursu- 
ance thereof,  went  into  said  baggage-car,  then  it  was  his  duty  to 
eontinue  therein  to  the  said  Clinton.    T.  And  if  the  jury  further 
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beliere  from  the  evidence  that  at  the  time  of  the  aooident  tbis 
plaintiff  had  left  the  baggage-oar,  and  gone  into  another  oar, 
and  had  thereby  placed  himself  in  a  position  of  apprehension  of 
imminent  peril,  which  induced  him  to  leap  from  the  cars,  and 
thereby  received  the  injury  complained  of,  and  that  the  baggage- 
<»r  was  not  off  the  track  at  all,  or  in  any  danger,  then  such  con- 
duct of  the  plaintiff  was  culpable  negligence,  and  the  jury 
should  find  for  the  defendant.  Y.  If  the  jury  believe  from  the 
evidence  that  the  plaintiff  leaped  from  the  cars  of  the  defendant 
under  circumstances  that  would  not  have  justified,  such  an  act 
on  the  part  of  an  ordinarily  prudent,  careful  man,  and  that  the 
injury  was  the  result  of  such  leaping,  then  the  plaintiff  cannot 
recover.  Defendant  excepted.  Defendant  below  (plaintiff  above) 
then  also  asked  the  following  instructions,  the  disposition  of 
which  will  be  seen  further  on :  Y.  If  the  jury  believe  from  the 
evidence  that  the  plaintiff,  with  his  companions,  at  the  time 
they  took  passage  in  defendant's  cars  at  Elgin,  to  ride  to  Clinton, 
were  told  by  the  conductor  of  the  train  that  the  passenger-car 
was  full,  or  nearly  full,  and  that  they  could  go  in  the  baggage- 
car,  and  that  plaintiff,  in  pursuance  thereof,  went  into  said  bag- 
gage-car, then  it  was  his  duty  to  continue  there,  unless  it  yma 
necessaiy  to  leave  the  same;  and  if  the  jury  further  believe  from 
the  evidence  that  at  the  time  of  the  accident  the  plaintiff  had 
unnecessarily  left  the  baggage-car,  and  gone  into  another  car, 
and  was  walking  about  or  standiug  upon  the  platform  of  the 
hind  car,  and  had  thereby  placed  himself  in  a  position  of  peril, 
or  apprehension  of  great  peril,  while  the  baggage-car  was  not 
off  the  track,  or  in  danger,  then  such  conduct  was  culpable 
negligence.  Z.  If  the  jury  believe  from  the  evidence  that  Yar- 
wood  was  unnecessarily  standing  upon  the  platform  of  one  of 
defendant's  cars  at  the  time  of  the  accident,  then  he  was  guilty 
of  improper  conduct  and  negligence  in  so  doing.  &,  That  it  is 
the  duty  of  every  passenger  on  a  railroad  car  to  take  his  place 
in  the  car  in  which  he  takes  passage,  and  to  remain  therein, 
unless  it  is  necessaxy  to  leave  the  same  for  a  reasonable  refresh- 
ment, or  some  other  necessary  purpose.  The  court  marked 
these  ''given,"  ''consent;"  and  when  the  court  read  these  in- 
structions to  the  jury  he  remarked  to  the  jury,  and  in  their 
presence,  that  he  gave  them  by  plaintiff's  consent.  To  this  re* 
mark  defendant  excepted.  Verdict,  defendant  guilty,  and  dam* 
ages  assessed  at  two  thousand  five  hundred  dollars. 

E,  Peck  and  J,  F,  Famsworth,  for  the  appellant. 

E.  Inland  and  R,  S,  Blachoell,  for  the  appellee. 
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By  Court,  Scatbs,  J.  The  preponderance  of  eyidenoe  is  not 
such,  on  this  trial,  as  it  was  on  the  former,  as  to  demand  the 
interposition  of  the  court.  The  instructions  demand  the  only 
notice  that  we  are  called  upon  to  give  this  case,  and  these  being' 
numerous,  we  shall  confine  ourselves  to  such  as  appear  qaee- 
tionable,  or  have  been  particularly  challenged. 

The  ninth  and  fifteenth  instructions  in  the  defendant's  seriea,. 
given  by  the  court,  are  as  follows: 

"  9.  That  if  the  j[uiy  believe  from  the  evidence  that  the  acci- 
dent and  injury  complained  of  happened  by  reason  of  the  neglect 
of  the  engineer  in  charge  of  the  locomotive  attached  to  the  de- 
fendant's (plaintiff's)  train;  or  to  blow  his  whistle  in  time;  or 
by  reason  of  the  neglect  of  the  conductor  to  warn  the  engineer 
in  time;  or  by  reason  of  the  neglect  of  the  brakeman  to  apply 
the  brakes  in  season — they  will  find  a  verdict  for  the  plaintiff, 
and  assess  his  damages." 

''  15.  That  unless  the  jury  believe  from  the  evidence  that  the 
passengeivcars  were  full,  and  that  it  was  a  part  of  the  contract 
that  the  plaintiff  should  occupy,  during  the  trip,  the  baggage- 
car,  th^  mere  fact  that  the  plaintiff  left  that  car  and  went  into 
the  first-class  passenger-car  is  not  of  itself  such  negligence  in 
the  plaintiff  as  to  defeat  a  recovery  in  this  case." 

The  plaintiff  asked,  and  the  court  refused,  the  following 
qualification  to  the  ninth  instruction:  "  But  unless  the  plaintiff 
has  proved  to  the  satisfaction  of  the  jury  that  his  own  careless- 
ness  or  negligence  did  not  contribute  or  assist  to  produce  the 
injuiy  complained  of,  then  the  jury  should  find  for  the  defend- 
ant, and  the  burden  of  such  proof  is  upon  the  plaintiff." 

Upon  mature  reconsideration  of  the  principles  of  law  laid  down 
in  this  case  in  Oalena  etc,  R.  B.  Co,  v.  Yanoood,  15  HI.  468,  we 
feel  compelled,  by  authority  of  adjudged  cases  as  well  as  justice, 
to  approve  and  reassert  them. 

The  principle  contained  in  the  qualification  has  been  ques- 
tioned and  denied  in  this  case,  but  more  especially  its  applica- 
tion to  passengers.  There  is,  doubtiess,  a  sensible  distinction 
between  persons  receiving  an  injury  whilst  sustaining  this  relation 
to  the  wrong-doer  and  those  who  do  not.  But  that  distinction 
will  not  wholly  destroy  its  application  to  passengers,  but  will 
only  modify  the  rule  for  applying  it.  This  distinction  was  taken 
in  the  former  decision  of  this  case,  in  15  111.  471,  when  the  court 
say : ' '  Proof  that  the  defendant  was  a  passenger,  the  accident^  and 
the  injuiy  make  a  prima  facie  case  of  negligence.  This  is  done, 
and  the  burden  of  explaining  is  thrown  upon  the  plaintiffs," 
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Where  the  plaintiff  in  the  action  does  not  sostain  that  rela* 
tion  to  the  defendant,  he  must,  in  addition  to  the  accident  anci 
his  own  injniy,  affirmatiTelj  show  his  own  freedom  from  care- 
lessness or  negligence  in  causing  or  contributing  to  produce  it. 

If  the  distinction  be  a  sound  one,  the  modification  is  improp- 
erly worded,  and  should  not  have  been  giyen.  It  should  have 
been  so  worded  as  to  throw  that  proof  upon  the  defendant  below. 

The  fifteenth  instruction  is  erroneous.  The  facts,  or  acts  of 
defendant,  recited  in  it  are  withdrawn  from  the  consideration  of 
the  juiy,  and  decided  by  the  court  as  a  question  of  law  instead 
of  fact.  The  courts  say  those  acts  do  not  constitute  negligence 
or  carelessness  in  defendant.  Negligence  is  a  question  of  fact, 
and  not  of  law;  and  the  court  had  no  right  to  determine  it.  Had 
the  jury  found  these  facts  specially — ^that  the  passenger-cars  were 
not  full;  that  defendant,  being  directed  by  the  conductor  to  the 
baggage-car,  went  into  that  car  without  a  special  contract  for 
passage  on  that  car  and  after  riding  some  distance  on  it  left  it  and 
went  into  the  first-class  car — ^without  finding  that  these  facts 
did  or  did  not  constitute  negligence,  imder  all  the  circumstances 
of  the  case,  no  court  coiild  pronounce  any  judgment  of  law 
upon  it  for  want  of  completeness.  Negligence  is  the  fact  to  be 
found.  The  acts  of  the  party  and  the  circumstances  under 
which  they  were  done  are  not  the  fact  to  be  found,  but  ar& 
merely  eyidences  of  that  main  fact  The  court  has  only  assumed 
the  province  of  the  jury  in  assuming  that  such  circumstancea 
and  acts  as  are  enumerated  in  the  instruction  are  not  sufficient 
proof  of  the  party's  negligence.  Had  the  instruction  further 
assumed  that  the  jury  find  the  conclusion  that  the  court  is  made 
to  find,  then  might  the  court  well  have  said  the  right  of  action 
is  not  barred  by  those  facts. 

Intimately  connected  with  the  giving  of  this  instruction,  in- 
deed, the  counterpart  of  it,  was  the  refusal  of  the  plaintiff's 
instructions  "  W"  and  *'  X."  They  are  as  follows:  *'  If  the  jury 
believe  from  the  evidence  that  the  standing  upon  the  platform 
of  cars,  or  the  going  about  from .  car  to  car,  by  a  passenger, 
whilst  the  cars  are  running,  are  acts  of  imprudence,  and  if 
they  further  believe  that  at  the  time  the  cars  ran  off  the  track 
the  plaintiff  was  so  standing  or  going  about,  and  that  such  con- 
duct of  the  plaintiff  increased  his  apprehension  of  peril,  and  he 
was  thereby  induced  to  leap  from  the  cars  when  in  motion,  and 
in  consequence  of  such  leap  received  the  injury,  when,  had  he 
remained  in  the  cars,  he  would  not  have  been  injured,  he  is  not 
entitied  to  recover  in  this  action." 
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"  X.  If  the  jury  believe  from  the  evidence  that  at  the  time 
the  plaintiff  took  passage  on  the  defendant's  cars  at  Elgin  he 
was  directed  by  the  conductor  to  take  his  place  in  the  baggage- 
car,  because  there  was  not  room  for  him  in  the  passenger-cars, 
and  that  the  plaintiff  did  go  on  board  of  the  baggage-car  at  the 
time  of  starting,  and  that  whilst  on  the  way  from  Elgin  to  Clin- 
ton he  left  said  car  without  any  reasonable  cause,  and  that  the 
injury  to  the  plaintiff  happened  in  consequence  of  his  so  leaving 
the  car,  then  he  is  not  entitled  to  recover  in  this  action." 

We  must  ever  keep  in  mind  that  there  might  be  an  accident 
to  the  train  without  an  injury  to  defendant;  that  there  might  be 
such  accident  and  injury  from  his  own  negligence  without  lia- 
bility of  plaintiff  therefor. 

In  the  ninth  instruction  given  for  defendant  the  court  assume 
that  if  the  accident  and  injury  were  occasioned  by  the  omission 
of  plaintiff's  servants  to  do  certain  specified  acts,  plaintiff's 
liability  would  be  thereby  fixed;  and  yet  the  court  refuse,  in 
plaintiff's  instruction  ''X,"  to  lay  down  a  similar  principle  for 
the  discharge  of  their  liability  if  a  particular  act  of  defend- 
ant caused  the  injury.  The  two  instructions  are  of  precisely 
like  principle.  Both  or  neither  should  have  been  given.  With 
each  given,  the  case  would  have  stood  so  before  the  jury.  It  is 
true,  the  omission  to  blow  the  whistle,  or  warn  the  engineer,  or 
apply  the  brakes  in  time,  might  have  occasioned  the  accident, 
and  that  might  have  resiilted  in  the  injury;  but  had  the  defend- 
ant remained  in  the  baggage-car,  he  might  have  been  safe,  not- 
withstanding the  accident,  and  so  the  one  instruction  might 
charge  the  other  and  might  discharge  the  plaintiff. 

So  again  of  the  defendant's  fifteenth  instruction,  and  the 
plaintiff's  instruction  ^^W."  In  the  former  the  court  tells  the  juiy 
that  the  fact  of  defendant's  leaving  the  baggage-car  and  going  into 
the  first-class  passenger-car  was  not  negligence  in  him  under  all 
the  circumstances;  and  yet  the  court  refuse  to  add  in  instruction 
*'  W  "  that  if  they  believe  that  standing  upon  the  platform  of 
cars,  or  going  about  from  car  to  car  whilst  the  cars  are  running, 
are  acts  of  imprudence,  and  that  defendant  was  so  standing  and 
going  about  when  the  cars  ran  off  the  track,  and  that  such  con- 
duct increased  his  apprehension  of  peril,  and  induced  him  to 
leap  from  the  cars  while  in  motion,  from  which  leap  he  received 
the  injury,  and  that  had  he  remained  in  the  cars  he  would  not 
have  been  injured,  they  shoiild  find  for  plaintiff.  If  the  court 
was  authorized  to  draw  conclusions  of  fact  from  the  evidence  la 


June,  1866.]    Oaleka  etc.  R  R  Co.  t;.  Tabwooix  081^ 

the  former,  bo  may  it  in  the  latter  exdude  the  facts  themeelTes^ 
as  authorizing  the  juiy  to  draw  no  conclusions  from  them. 

The  defendant  has,  by  asking  the  court  so  to  direct  the  jury, 
shown  that  the  juiy  might  so  regard  and  find  the  facts  as  estab- 
lishing negligence  but  for  that  direction. 

These  facts  were  properly  before  the  juiy,  and  were  proper 
for  their  consideration  as  tending  to  prove  negligence  in  going 
unnecessarily  into  a  position  from  the  apparent  dangers  of  which 
he  was  induced  to  leap  off  the  train,  and  the  court  should  haTC 
neither  found  for  the  jury  any  conclusion  of  fact  of  its  own,  nor 
withdrawn  the  facts  from  the  consideration  of  the  jury.  Such 
we  consider  to  be  the  effect  of  refusing  these  instructions. 

The  qualifications  made  to  the  second,  fourth,  eighth,  ninth, 
and  fifteenth  instructions  asked  by  the  plaintiff  were  correct. 
The  degree  of  care  required,  and  liability  imposed,  appear  to  be 
considerately  and  correctly  stated;  and  the  facts  that  will  estab- 
lish a  prima  facie  case  of  negligence  are  such  as  this  court  sanc- 
tioned on  the  former  hearing  of  this  case  in  15  HI.  468. 

In  the  remarks  of  the  court  that  instructions  "  Y,"  "  Z,"  and 
**&"  were  given  by  consent  of  defendant,  we  perceive  no  injury 
necessarily  arising  to  plaintiff,  as  no  motive,  design,  or  effect  of 
the  remark  is  apparent  on  the  record. 

The  instructions  ''14,  O,"  "3,  P,"  "Q,"  "E,"  "8,"  "T,- 
and  '•  V  "  were  properly  refused. 

Persons  under  imminency  of  peril  may  not  be  required  to 
exercise  all  the  presence  of  mind  and  care  "  of  a  prudent,  careful 
roan,"  with  impending  danger.  The  law  makes  allowance,  and 
loaves  the  circumstances  to  the  jury  to  find  if  the  party  acted 
rashly  and  under  an  undue  apprehension  of  the  danger. 

Instructions  of  the  character  of  "3,  P"  have  already  been 
condemned  by  this  court  as  not  defining  correctly  the  rule  of 
care  and  diligence  of  common  carriers  of  passengers.  Chief 
Justice  Savage  was  not  defining  the  rule,  but  arguing  the  prin- 
ciple, when  he  used  the  expression  in  Camden  d:  Amboy  B.  E* 
<Jo,  V.  Burke,  13  Wend.  62G;  Angell  on  Carriers,  sec.  523.  And 
Mr.  Angell,  in  section  5G8,  gives  a  more  careful  and  accurate 
definition  of  the  degree  of  liability  of  carriers. 

The  other  instructions,  like  that  of  defendant's  commented 
on  above,  assume  to  decide  upon  the  facts,  and  draw  conclusions 
for  the  jury. 

For  the  errors  in  the  instructions  noted,  we  reverse  the  ]udg« 
ment,  and  remand  the  cause  again  for  a  vemire  de  novo. 

Judgment  reversed. 
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What  Combtitdtss  Kbolkoxnob:  See  Tonawanda  R,  R  Co,  y.  Mumger^ 
49  Am.  Deo.  239;  Danner  v.  South  Carolina  B,  R.  Co,,  55  Id.  078;  Baltimore 
df8.R.R.  Co.  y.  Woodn^f,  59  Id.  72;  and  notes  to  Kerwhacker  y.  CUvetamd 
etc.  R.  R.  Co.,  62  Id.  270;  Pennsylvania  R.  R.  Co.  y.  Atpell,  Id.  327;  OaUma 
€tc  R.  R.  Co.  y.  Faty,  63  Id.  333. 

CoKTBiBUTOBT  NsouoBNCB. — ^Folly  disoQSsed  in  note  to  Freer  r.  Cameron^ 
55  Am.  Deo.  666.  See  alao  notes  to  Kerwhacker  y.  Cleodand  etc.  R.  R.  Co.^ 
62  Id.  270;  Pennsylvania  R.  R.  Co.  y.  AepeU,  Id.  327;  Oalena  etc.  R.  R.  Co. 
y.  Fay,  63  Id.  333,  showing  when  it  will  defeat  pUintifif 's  right  to  reooyer. 

Common  Cakbiebs  or  Passutobbs  abb  Bouxd  to  Exbbcisb  Hiohbst 
DsoBBB  07  Cabb,  BTa :  See  note  to  Kerwhacker  y.  Clevdand  etc  R  R  Co., 
62  Am.  Dec.  270;  Pennsylvania  R.  R.  Co.  y.  Agpell,  Id.  323»  and  oolleeted 
oases  in  note  to  same  327;  Oalena  etc.  R.  R.  Co.  y.  Fay,  63  Id.  323,  and 
eases  cited  in  note  thereto  3.33. 

Pbima  Faoib  Cask  or  Nbouobitf  Ehuno  is  Madb,  whsit:  Dosmer  y. 
South  Carolina  R.  R.  Co.,  55  Am.  Deo.  678;  and  must  be  rebutted:  Id. 

Nboliobncb  MnuD  Qubstion  or  Law  ahd  Faot. — ^The  judge  is  to  in- 
stnict  as  to  what  is  negligence,  and  the  jury,  in  most  cases,  are  to  aaoertsin 
whether  the  facts  sustain  the  definition:  Zemp  y.  WUrmmgUm  etc  R.  R  Go.,  6i 
Am.  Dec.  763.  See  cases  cited  in  note  to  Pennsylvania  R.  R.  Co.  y.  ^9eB» 
62  Id.  327. 

Passbnoeb  Takes  on  Himself  Bisk  or  Mode  or  TBAyEL  He  Adopts: 
Oalena  etc  R.  R.  Co.  y.  Fay,  63  Am.  Dec.  323,  and  note  to  same  333. 

Passbnoeb  Biding  in  Bagoaob-gab:  See  note  to  IngaSs  y.  BUls,  43  Am. 
aeo.366. 

The  pbinoifal  oase  is  an  approval  and  reassertion  of  the  principles  of 
law  laid  down  in  the  same  case  in  15  IlL  468.    The  latter  was  cited  in  the 
principal  case  to  the  point  that  a  prima  facie  case  of  negligence  against  car^ 
rier  is  made  out  by  passenger  when  the  passenger  proves  that  he  was  such, 
and  that  an  accident  and  injury  ooourred  to  him;  and  carrier  can  exonerate 
himself  only  by  rebutting  this  presumption.    The  principles  of  the  case  in  15 
111.  468,  were  also  carefully  examined  and  fully  approved  in  Oalena  etc  R.  S. 
Co.  V.  Fay,  16  BL  567-570;  and  it  was  there  cited,  as  well  as  in  Chicago  etc 
R.  R.  Co.  V.  Patchen,  Id.  202;  Peoria  etc.  R.  R.  Co.  v.  Lane,  83  Id.  451,  to 
the  point  that  negligence  of  passenger  is  a  bar  to  recovery.     It  was  also  dtsd 
in  Chicago  etc.  R.  R.  Co.  v.  Haaaard,  26  Id.  386,  reasserting  the  doctrines  of 
negligence  laid  down  in  the  principal  case,  and  showing  that  one  not  sustain- 
ing the  relation  of  trust  and  confidence  which  exists  between  carrier  aud  pas- 
senger cannot  recover,  if,  by  the  exercise  of  care  and  prudence,  he  might  have 
avoided  the  injury.     The  principal  case  itself  was  cited  to  this  point  in  U&r 
fiOM  C.  R.  R.  Co.  V.  Phillips,  55  Id.  203.    The  case  in  15  III.  468,  was  cited  in 
Keokuk  N.  Line  Packet  Co.  v.  True,  88  Id.  614,  to  the  point  that  the  degrees 
of  care,  vigilance,  and  skill  to  be  exercised  by  carriers  of  passengers  for  hire 
are  the  highest,  and  that  the  responsibility  is  for  the  least  neglect  known  to 
the  law  short  of  insurance;  and  these,  in  their  application,  have  rsspsot  to 
the  partionlar  mode  of  travel  or  transportation  o£fered. 
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FOLLAI^BE  V.   KiLBBETH. 

[17  ILLDRIU,  623.]     • 
BOUXTABLI    TlTU  TO    PrOPSRT7»   SuBJBCT    TO    AlL    IkOCDEMTB    AtTAOHXD 

TO  SnoH  EsTATX,  IS  AcQUiRSD  BT  PRINCIPAL,  from  moment  of  par- 
ohaae,  where  his  agent  bays  the  property  of  a  third  person,  although  the 
deed  or  contract  of  aale  be  made  oat  in  the  agent's  name. 

AozNT  Holds  Propibst  ur  Trust  tor  his  Principal,  whsrb  Hb  Bittb 
Land  in  his  Own  Nakk  while  really  making  the  purchase  for  the  prin- 
cipal. 

Equitablb  Titlb  mat  be  Divbsted  oot  or  Cssrin  Qim  Trust  Othvr- 
W1SS  than  bt  Alienation,  beforo  the  trust  is  actually  performed,  whero 
agent  converts  himself  into  a  trustee  for  his  principal  by  making  a  nom- 
inal purchase  to  himself. 

Gktui  que  Trust  mat  Divest  Himselp  op  bis  Equitable  Titub  bt  Be* 
puDiATiNo  Acts  and  Purchase  op  Trustee  when  he  disooTers  that 
the  latter  has  practiced  any  fraud  towards  him,  but  he  may  waive  the 
fraud  and  claim  his  rights  as  cestui  que  trust;  or  he  may  treat  the  pur- 
chase as  his  own  by  selling  his  equitable  title  beforo  he  has  discoTered 
the  fraud;  or  such  equitable  title  might  doubtless  be  destroyed  by  mu- 
tual agreement  of  both  parties,  without  fraud  on  either  side;  or  possibly 
be  defeated  by  laches  or  subsequent  misconduct  on  the  part  of  the  cestui 
que  trust, 

AoBNT  AJTD  Trustee  mat  Divest  Cestuis  que  Trust  op  their  Equi* 
TABLE  Title,  without  their  Consent,  bt  Repudiating  Aoenct, 
when  the  cestuis  que  trust  have  fraudulently  induced  the  trustee  to  aol 
for  them  and  incur  personal  responsibilities  which  he  would  not  hava 
undertaken  but  for  the  fraud  practiced  upon  him. 

OouBT  OP  Equity  will  not  Permit  Cestui  que  Trust  to  Show  Spec- 
ulative Disposition  toward  his  Trustee.  If  the  former  discovers 
facts  justifying  a  repudiation  of  the  latter's  acts,  he  is  bound,  after  in- 
vestigation, or  a  reasonable  time  therefor,  to  declare  whether  he  will 
avail  himself  of  that  right  or  not,  and  cannot  lie  by  indefinitely  for  the 
purpose  of  aifirming  the  bargain  if  a  profitable  one,  or  repudiating  it  if  it 
is  a  losing  one. 

CSbstui  que  Trust,  having  Kioht  to  Repudiate  Purchase  op  his  Trustee, 
IS  not  Entitled  to  Rsuep  whero  he  has  been  silent  for  three  years,  and 
permitted  his  trustee  to  go  on  and  make  payments  for  the  property  pur- 
chased. 

Bill  in  chanceiy,  filed  by  appellees  against  appellant,  praying 
for  a  decree  declaring  defendant  to  be  a  trustee  of  complainants, 
of  block  57,  canal  trustees  subdivision  of  section  7,  township  39 
north,  range  14  east,  and  for  a  conveyance,  etc.  The  details  of 
the  purchase  are  given  in  the  opinion.  Defendant  took  from  the 
vendor  a  bond  to  himself  for  a  deed  when  the  deferred  payments 
should  be  made.  A  voluminous  correspondence  between  the  par- 
ties was  set  forth  in  the  bill,  showing  that  defendant  purchased 
the  property  as  the  agent  of  complainants  and  one  Person,  who 
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had  Binoe  tnmaferred  his  interest  to  them,  and  that  the  taking  of 
a  bond  for  a  deed  to  the  defendant  was  contiaiy  to  their  instme- 
tions.  The  answer  set  forth  a  further  correspondenoe  between 
the  parties,  showing  that  defendant  executed  his  own  bond  to 
complainants  and  Person  for  the  conTeyance  of  the  iproper^ 
upon  payment  of  the  sums  mentioned  in  the  opinion,  and  at  the 
times  stated  therein;  and  claiming  that  they  had  accepted  of  the 
relation  of  yendee  of  the  defendant,  and  were  bound  by  the 
terms  of  the  contract.  Complainants  alleged,  as  an  excuse  for 
not  making  the  payments  at  the  times  when  they  became  due, 
that  the  defendant  misrepresented  to  them  the  Talue  of  the  land 
purchased;  and  had  paid  his  own  land  toward  the  purchase  at 
the  nominal  sum  of  five  hundred  dollars,  when  in  truth  and  in 
fact  it  was  only  worth  one  hundred  or  two  hundred  dollars  at 
the  time.  Eyidence  was  introduced  to  support  tiieee  allegations. 
The  other  facts  appear  in  the  opinion. 

C.  Bechoiih  and  A.  Huniington.  for  the  appellant. 
O.  Ooodrich,  for  the  appellees. 

By  Oourt,  Caton,  J.  I  agree  with  the  position  assumed  by 
the  complainant's  counsel,  that  when  the  tine  character  of  this 
original  transaction  is  fairly  understood  the  positions  of  the 
parties  must  be  considered  as  that  of  principals  and  agent,  and 
that  the  land  was  purchased  by  Follansbe  in  trust  for  the 
complainants,  although  the  purchase  was  nominally  to  himself. 
Nor  do  I  deem  it  essential  to  inquire  whether  their  subsequenUy 
treating  him  as  their  vendor  without  objection  changed  that 
relation  so  as  to  entitie  him  to  insist  upon  the  rights  of  a  ven- 
dor instead  of  a  trustee.  If  he  is  entitled  now  to  the  position 
of  a  vendor,  there  is  no  pretense  for  inferring  a  specific  per- 
formance against  him  by  reason  of  the  inexcusable  laches  of  the 
purchasers,  so  that  the  first  bill  which  was  filed  with  that  view 
was  no  doubt  properly  dismissed.  We  shall  for  the  present 
consider  the  case,  assigning  to  Follansbe  the  position  of  agent 
and  trustee.  Considering  such  to  be  the  case,  the  complain- 
ants acquired  an  equitable  titie  to  the  premises  the  moment  the 
purchase  was  made,  which  was  at  the  time  subject  to  all  the 
incidents  attaching  to  such  an  estate.  It  is  assumed  on  the 
part  of  the  complainants  that  such  an  interest  could  not  be 
divested  except  by  alienation.  They  assert  that  when  a  trust 
once  exists  it  must  always  continue  until  it  is  performed.  In 
this  they  are  undoubtedly  mistaken,  as  may  be  shown  bj  the 
very  case  made  in  this  bill.    Admitting  the  fraud  which  is 
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charged  against  Follansbe,  and  they  have  undoubtedly  a  right 
to  repudiate  his  acta  in  purchasing  the  land  and  taking  the 
bond  for  a  title  to  himself,  and  compel  him  to  assume  aU  the 
responsibilities  of  a  purchaser,  or  they  might  waive  the  fraud 
and  claim  their  rights  as  cestuis  que  trust.  Or  they  might,  before 
they  discoTered  the  fraud,  considering  themselves  bound  by  the 
acts  of  their  agent,  treat  the  purchase  as  their  own,  and  sell 
their  equitable  title,  which  would  undoubtedly  be  a  valid  sale. 
Or  not  having  sold,  they  might,  when  they  discovered  the 
fraud,  abandon  it  on  account  of  the  fraud.  By  adopting  the 
latter  course  they  would  no  doubt  divest  themselves  of  that 
equitable  title  to  which  they  had  a  right  to  assert  a  claim,  and 
which  was  actually  vested  in  them  till  the  time  of  such  renun- 
ciation. In  this  case,  then,  they  would  become  divested  of  an) 
equitable  title  in  or  right  to  land,  without  any  alienation.*: 
These  rights  must  be  reciprocal  when  circumstances  are  so 
changed  as  to  leave  an  option  of  election  in  the  trustee  whether 
he  will  recognize  further  the  existence  of  an  equitable  title  in 
the  cegtuis  que  trust,  as  where  they  may  have  been  guilty  of  a 
fraud  in  inducing  the  trustee  to  act  for  them  and  incur  personal 
responsibilities  which  he  would  not  have  undertaken  but  for  the 
fraud  practiced  upon  him.  Such  a  case  of  fraud  might,  no 
doubt,  be  supposed  on  the  part  of  the  principals  as  would  justify 
him  in  repudiating  the  agency,  and  thus,  without  their  consent, 
would  the  principals  be  divested  of  their  equitable  estate,  which 
till  then  woiild  have  existed,  and  which  would  have  continued 
to  exist  had  the  agent  chosen  to  have  recognized  it.  Again,  such 
equitable  estate  might,  no  doubt,  be  destroyed  by  the  mutual 
agreement  of  both  parties,  without  fraud  on  either  side.  Nor 
am  I  prepared  to  say  that  such  an  estate  might  not  be  defeated 
by  laches,  or  subsequent  misconduct  on  the  part  of  the  prin- 
cipals or  cestuis  que  trust. 

Let  us  address  ourselves  to  the  case  in  hand,  and  apply  thesey 
principles  to  the  facts  before  us.  The  complainants  resided  in . 
Ohio,  and  the  defendant  in  Chicago,  where  the  premises  in  ques- 
tion are  situated.  In  November,  1848,  the  defendant,  as  the 
agent,  and  for  the  benefit  of  the  complainants,  purchased  the 
property  in  his  own  name  for  fifteen  hundred  dollars,  of  which 
he  paid  five  hundred  in  a  lot  of  land  which  he  owned  in  T^Io 
Heniy  county,  and  two  hundred  and  fifty  in  money,  and  gave 
his  obligation  to  pay  the  balance  in  one,  two,  and  three  yciiirs, 
with  six  per  cent  interest.  The  purchase  was  approved  by  the 
complainants,  who  received  a  certified  copy  of  a  bond  for  a  deed 
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to  fhemselTes  from  the  defendant,  whioh  had  been  execated  and 
recorded,  and  miscarried  in  the  mail.  This  bond  obligated  the 
defendant  to  conyey  the  land  to  the  complainants  upon  their 
paying  to  him  the  fifteen  hundred  dollars,  one  fourth  down,  and 
the  balance  in  three  equal  annual  installments.  No  objection 
was  then  made,  or  subsequently  till  this  bill  was  filed,  that  the 
defendant  originally  purchased  the  land  in  his  own  name  instead 
of  the  complainants.  At  the  time  of  Follansbe's  purchase  he  had 
in  his  hands  three  hundred  and  seventy-five  dollars  of  the  money 
of  the  complainants  for  the  purpose  of  investment  in  land, 
which  was  sufficient  to  pay  the  first  installment.  Before  the 
second  payment  fell  due  Follansbe  wrote  to  the  complainants  to 
^put  him  in  funds  to  meet  it,  which  they  neglected  to  do.  Thii 
payment  fell  due  on  the  first  of  September,  1849.  Up  to  this 
time  their  correspondence  shows  that  the  complainants  felt  per- 
fectly satisfied  with  the  purchase,  and  with  the  course  of  the  de- 
fendant in  relation  to  it,  but  it  is  quite  apparent  that  as  they 
resided  at  a  distance  they  derived  their  information  in  relation 
to  the  value  of  the  land  solely  from  Follansbe,  and  placed  im- 
plicit confidence  in  his  integrity  and  representations.  In  the 
latter  part  of  September,  1849,  Eilbreth,  one  of  the  complainants, 
visited  Chicago,  and  examined  the  premises  and  made  inquiries 
as  to  their  value,  and  for  the  first  time  expressed  dissatisfaction 
with  the  purchase;  and  shortly  after,  on  the  twenty-fourth  of 
November,  Pei*son,  another  of  the  purchasers,  wrote  to  the  de- 
fendant, accusing  him  of  fraud  in  misrepresenting  the  value  of 
the  land,  and  offering  to  take  it  at  one  thousand  doUars.  To 
this  the  defendant  replied,  vindicating  himself,  but,  I  confess^ 
without  satisfactorily  explaining  the  representations  he  had 
made  as  to  the  value  of  the  land,  and  the  prices  at  which  con* 
tiguous  land  had  been  sold.  The  defendant  concluded  that  let* 
ter  in  these  words:  "Now  all  I  ask  of  you  is  to  remit  me  the  pay- 
ment on  this  purchase  now  due,  or  forever  hereafter  hold  your 
peace."  To  this  letter  no  answer  appears  to  have  been  given, 
nor  was  the  money  remitted  as  requested,  but  the  defendant  was 
left  to  pay  the  purchase  money  with  his  own  funds. 

When  Eilbreth,  one  of  the  complainants,  was  in  Chicago,  in 
September,  1849,  after  the  second  payment  fell  due,  he  em- 
ployed Mr.  Bees,  a  land  agent  in  Chicago,  to  examine  the  title^ 
and  with  him  examine  the  land.  At  this  time  he  appears  to 
have  been  dissatisfied  with  the  purchase.  And  he  then  told 
Bees  that  he  did  not  intend  to  make  any  further  payments  on 
the  property,  or  under  contract,  or  on  the  bond,  to  Follansbe 
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'(in  his  Tarious  examinations  he  uses  all  three  expressions),  un- 
less the  land  shoiild  increase  considerably  in  yalue.  He  left 
-Chicago  without  making  any  payment  to  the  defendant,  or  put* 
ting  him  in  funds  with  which  to  make  the  payment  then  oyer^ 
due  on  the  original  purchase.  Nor  did  they  put  Follansbe  in 
funds,  or  make  the  subsequent  payments  as  they  fell  due.  Nor 
-do  they  appear  to  have  taken  any  further  notice  of  the  purchase, 
or  to  haye  done  anything  in  relation  to  it,  subsequent  to  the 
•correspondence  above  referred  to,  till  nearly  three  years  after, 
and  after  the  time  for  making  the  last  payment  had  expired.  In 
October,  1852,  they  appeared  and  tendered  to  the  defendant  the 
amount  due  on  the  bond  which  he  had  given  them  for  a  con- 
veyance. 

"We  cannot  hesitate  to  say  that  here  was  a  clear  abandonment 
oi  whatever  rights  they  had  in  the  purchase  made  by  the  defend- 
ant for  them  as  their  agent  or  trustee.  They  had  an  undoubted 
right  to  a  reasonable  time  to  investigate  the  conduct  of  their 
agent;  and  if  they  found  he  had  practiced  a  fraud  upon  them,  to 
repudiate  the  purchase,  and  make  him  assume  its  responsibil- 
ity; but  in  doing  so  they  must  necessarily  relinquish  to  him  its 
benefits.  For  this  there  was  an  abundance  of  time  prior  to  the 
maturity  of  the  second  payment.  They  did  make  such  investi- 
gation, and  condemned  his  conduct,  and  refused  to  go  on  with 
the  purchase.  This  is  apparent  from  the  fact  that  they  refused 
to  put  him  in  funds,  or  make  the  payment  then  due,  and  from 
the  letter  which  Person  wrote  to  him  in  the  November  follow- 
ing, in  which  they  not  onl^  declined  to  go  on  with  the  purchase 
iipon  the  original  terms,  but  propose  a  new  arrangement,  and 
to  take  it  at  one  third  less;  but  above  all  is  their  intention  ap- 
parent net  to  hold  themselves  bound  by  the  purchase,  in  the 
decliirations  made  by  Kilbreth  to  Bees,  at  the  time  he  was  in 
Ohicago,  in  September,  1849,  in  which  he  declared  they  would 
^nake  no  more  payments  unless  the  land  rose  considerably  in 
value.  Now,  this  declaration  shows  unequivocally  an  intention 
to  speculate  on  the  chances  of  an  enhancement  in  the  value  of 
<tbe  land.  He  made  no  complaint  of  a  want  of  information  on 
the  subject,  and  no  doubt  or  objection  to  the  title;  but  the  value 
of  the  property  was  the  only  point  involved  in  his  consideration 
of  the  subject. 

On  this  point  there  can  be  no  doubt  he  fully  informed  him- 
self, and  upon  the  value,  as  it  then  stood,  he  chose  not  to  go  on 
^th  the  purchase,  reserving  to  himself,  if  he  might  do  so,  the 
:right  to  reserve  the  benefits  of  it  should  it  subsequently  rise  in 
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value,  80  as  to  make  it  a  good  speoulation.  This  speoulatiie 
disposition  is  as  xepulslTe  to  a  court  of  oqnif  r  in  a  cestui  que  iruM^ 
towards  his  trustee  as  in  a  purchaser  towardb  iiia  vendor.  The 
one  is  as  much  bound  to  deal  fairly  as  the  other.  The  law  must 
prohibit  the  one  as  much  as  the  other  from  speculating  upon 
chances  or  future  events.  Granting  to  the  complainants  the  right 
to  repudiate  this  purchase,  and  throw  it  upon  the  hands  of  the 
defendant  for  any  cause,  he  had  a  right  to  know  whether  they 
would  avail  themselves  of  that  right  so  soon  as  they  discovered 
the  facts  which  conferred  upon  them  that  right,  and  had  investi- 
gated, or  had  reasonable  time  to  investigate,  the  facts  by  which 
their  election  to  affirm  or  disaffirm  his  acts  was  to  be  controlled. 
They  had  no  right  to  hold  him  in  suspense  while  they  could 
take  the  chances  of  the  fluctuations  in  the  value  of  the  land. 
An  attempt  was  made  upon  the  argument,  which  is  also  apparent 
in  the  examination  of  Bees,  to  avoid  the  effect  of  his  testimony, 
by  insisting  that  Kilbreth  did  not  intend  to  repudiate  the  origi- 
nal purchase  made  by  Follansbe  for  them,  as  their  trustee,  but 
that  he  had  reference  solely  to  the  purchase  they  had  apparently 
made  of  him  by  accepting  his  bond  for  a  deed;  but  this  dis- 
tinction vrill  not  bear  the  scrutiny  of  an  impartial  examination. 
It  is  veiy  apparent  that  Ealbreth,  at  the  time,  had  no  such  dis- 
tinction in  his  mind,  but  that  his  declarations  were  made  in 
reference  to  the  whole  transaction,  and  to  whatever  right  they 
bad  in  it;  and  that  he  intended  to  make  no  further  payments 
towards  the  land,  in  any  way,  unless  it  should  rise  in  value. 
Unless  such  rise  should  take  place,  he  intended  to  throw  the 
land,  and  all  consequent  responsibilities,  upon  Follansbe.  Had 
he  intended  to  abandon  any  rights  under  the  bond,  and  to 
insist  that  the  original  purchase  was  made  for  their  benefit,  lie 
undoubtedly  would  have  so  explained  himself  at  the  time. 

This  distinction  must  be  looked  upon  as  an  after-thought. 
Nor  will  it  do  to  say  that  Kilbreth  was  ignorant  of  the  law,  and 
did  not  know  that  he  had  a  right  to  claim  that  the  original  pur- 
chase was  made  in  trust  for  them,  and  that  Follansbe  was  only 
their  trustee,  and  hence,  not  knowing  it,  he  could  not  assist 
their  rights  against  him  in  that  capacity.  Knowing  the  facts, 
he  was  bound  to  know  the  law,  and  the  defendant  was  no  more 
bound  to  wait  three  years  for  them  to  learn  what  were  their  legal 
rights  than  he  was  bound  to  wait  to  see  whether  the  property 
would  rise  in  value  or  not.  During  that  time  Follansbe  was 
bound  to  meet  the  payments  upon  the  land,  and  he  had  a  right 
to  know  whether  he  was  making  those  payments  for  himself  or 
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for  them,  and  whetlier  he  had  a  right  to  dispoM  of  the  land  in 
the  mean  time  to  protect  himself »  ahoiild  an  opportonity  offer. 

But  it  was  said'  that  the  oomplainante  had  not  yet  been  able  ta 
leam  whether  the  tide  which  Follansbe  had  purchased  was  good 
or  not,  and  that  they  had  a  right  to  know  what  the  title  waa 
before  they  decided  whether  to  aTail  themselTes  of  the  benefits 
of  the  purchase  or  not.  Whether  this  be  so  or  not,  it  is  very 
certain  that  the  question  of  title  had  no  influence  on  the  minda 
of  the  complainants  in  determining  on  the  propriety  of  the  pur- 
chase. No  doubt  or  question  seems  to  have  arisen  on  that  point. 
Had  any  arisen,  and  the  records  were  not  satisfactory,  the  most 
natural  and  proper  inquiry  would  have  been  of  the  defendant, 
had  he  really  desired  to  have  his  doubts  soWed,  who  could  have 
given  him  a  satisfactory  explanation  at  once.  No  such  inquiry 
seems  to  have  been  made,  and  we  are  constrained  to  the  conclu- 
sion that  his  conduct  was  not  controlled  in  the  least  degree  by 
any  question  as  to  the  title.  If  it  was,  then  he  acted  unfairly  by 
not  applying  to  the  defendant,  and  giving  Lim  an  opportunity 
of  satisfying  him  on  the  subject.  It  is  evident  that  this  question 
of  title  was  also  an  after-thought. 

Even  after  all  that  Kilbreth  did  in  September,  when  in  Chi- 
cago, and  after  Person's  letter  in  November  following,  evincing 
a  settled  disposition  not  to  be  bound  by  the  purchase  in  any  way, 
or  to  make  any  further  payments  on  it,  Follansbe  wrote  them, 
giving  them  still  an  opportunity  of  reconsidering  the  matter  and 
completing  the  purchase,  and  admonishing  them  that  if  they 
still  persisted  in  refusing  to  do  so,  he  should  acquiesce  in  their 
election  to  throw  the  purchase  upon  his  hands,  and  to  assume  it 
on  his  own  account;  and  still  expressing  the  opinion  that  it 
would  turn  out  an  advantageous  operation.  Such  is  the  effect 
of  the  defend  mt's  last  letter  to  Person.  To  this  letter  no  answer 
appears  ever  to  have  been  made,  and  no  funds  were  sent. 

If  what  had  previously  transpired  was  not  conclusive  upon  the 
complainants,  as  an  abandonment  of  the  purchase,  their  j^ro- 
found  silence  for  nearly  three  years  after  this  correspondence 
must  surely  be  construed  into  an  acquiescence  in  the  proposition 
of  the  defendant,  that  they  would  hold  their  peace.  The  defend- 
ant  had  a  right  so  to  understand  their  silence.  Unless  we  can 
say  that  they  had  a  right  to  lie  by,  indefinitely,  to  see  if  property 
would  not  rise  in  value,  so  as  to  make  the  purchase  a  speculation, 
and  if  it  should  fall  in  the  market  to  throw  the  loss  on  the  de- 
fendant, and  if  it  shoiild  rise  to  claim  the  advance  as  their  own» 
we  must  conclude,  from  all  that  took  place,  that  they  abandoned 
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the  puichase.  Unless  the  defendant  was  depriyed  of  all  right 
to  protect  himself — onless  thej  could  compel  him  to  make  all 
the  payments  and  run  all  ihe  risks,  and  then,  after  waiting  as 
long  as  thej  chose,  adopt  or  reject  his  acts  as  subsequent  eyents 
might  dictate — ^thej  must  be  held  to  have  abandoned  the  pur- 
chase. Admitting  that  Follansbe  had  paid  too  high  a  price  for  the 
land,  fiaudulentlj  and  for  his  own  advantage  as  charged  in  the 
bill,  there  was  still  some  limit  to  the  extent  of  their  rights;  nor 
was  he  deprived  of  all  his.  The  greatest  malefactor  has  rights 
which  courts  of  justice  will  protect;  and  the  defendant,  admit- 
ting the  truth  of  all  that  is  charged  against  him,  is  not  in  a 
worse  condition.  He  was  not  entirely  at  the  mercy  of  the  com- 
plainants. They  were  bound,  in  a  reasonable  time,  to  decide 
definitely  whether  they  would  adopt  or  repudiate  his  acts;  and 
having  decided,  they  were  bound  by  it.  They  could  not,  after 
having  charged  the  defendant  with  fraud,  and  in  consequence 
thereof  repudiating  his  acts,  and  refusing  to  advance  the  money 
to  meet  the  payments,  leave  him  to  make  them  come  in  after 
three  years'  silence  and  acquiescence  and  revive  their  claim  and 
seize  upon  a  speculation  which,  in  the  mean  time,  had  become 
inviting  by  a  rise  in  the  property  which  they  did  not  anticipate, 
or  of  which,  at  least,  they  wanted  confidence.  If,  when  Kilbreth 
was  in  Chicago,  in  September,  1849,  they  intended  to  repudiate 
the  relation  of  vendor  and  vendee,  as  between  themselves  and 
defendant,  and  to  assert  that  of  trustee  and  cestwis  que  trust, 
justice  and  equity  required  that  he  should  then  have  declared 
his  intention,  and  have  met  the  responsibilities  of  the  position 
thus  assumed  by  paying  the  money  due  from  them  on  the  pur- 
chase. But  they  avowed  no  such  intention,  nor  did  they  evince 
any  by  their  conduct.  If  they  kept  silence  when  equity  required 
them  to  speak,  they  cannot  be  allowed  to  speak  when  equity 
requires  them  to  keep  silence.  This  is  an  old  maxim,  and  ap- 
plicable to  the  case  before  us.  We  think  the  complainants  have 
not  made  out  a  case  for  the  relief  prayed,  and  that  the  bill  should 
have  been  dismissed.  For  convenience,  I  have  treated  the  case 
as  if  Person  had  not  sold  out  to  his  associates,  and  was  one  of 
the  complainants,  as  it  could  make  no  difference  in  the  result 

The  decree  must  be  reversed  and  the  bill  dismissed. 

Decree  reversed. 

Rbsultino  Trust  dobs  not  Arise  on  a  pnrchaae  of  land  for  another^ 
benefit,  where  the  purchaser  uses  his  own  name  and  credit,  and  the  nndsr- 
taking  to  act  for  the  other's  benefit  is  by  parol:  Fowbe  v.  SUmghUr^  13  Am. 
Deo.  133;  but  agent  fraudulently  taking  conveyance  in  his  own  name,  instasd 
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•f  to  hit  prindpftly  on  m  porohaM  of  land  for  tho  lattar,  will  bt  dooned  to 
conrey  to  the  principal:  Pkmoek  r,  dough,  42  Id.  021. 

SuBBENDSB  OF  Tri78T:  Shepherd  v.  MeEven,  8  Am.  Dm.  581. 

OnX  UNDXBTAKIlfO    TO  AOT    FOB  AhOTHXB    OANVOT  ACT   lOB    HlMSBIJ; 

at  a  general  rule,  in  the  aame  matter:  SpnuUer  ▼.  Atkineon,  66  Am.  Deo.  756. 
IxpLRD  Tbitst  18  E2n>n>,  AND  Tbvstxs  Holds  Adtsbsi  to  Oxstui  qub 
Trust^  whxn:  Z>e  Cordova  r,  SmUh'e  Adm%  58  Am.  Deo.  137»  and  notea 
144;  Ttnnai  ▼.  Jlfdfane,  00  Id.  205,  the  latter  caae  ahowing  that  on  repudia- 
tion of  tmsta  tmatee'a  poweeiiion  beoomea  adverse. 

JjACBMh,  whek  Equity  will  Rxruss  Kblikf  BSCAuax  or:  Notea  to  Roger$ 
▼.  Saunderg^  33  Am.  Dec.  645;  IVeet'e  AdnCr  t.  ThomUm,  54  Id.  134;  De 
<3ordona  v.  BmiUCe  AdnCx,  58  Id.  137,  and  collected  caaes  in  note  to  aame  144i 

Court  or  Equitt  will  not  PsKMrr  Cestui  qub  Trust  to  Show  Spxou- 
LATIYX  Disposition  toward  his  Trustkk:  De  Cordova  v.  8fniUh*e  Adm'x,  68 
Am.  Dec.  136. 

Thx  principal  cask  was  citkd  in  Cookson  v.  Riehardeont  69  111.  138.  It 
was  there  aaid  that  where  the  proof  ahowa  one  to  be  the  confidential  agent  of 
oomplainant  in  the  use  of  complainant'a  money,  that«he  ia  the  truatee  of  the 
money,  and  being  so,  and  investing  it  in  land,  and  taking  title  in  his  own 
Dame,  a  tmat  results  to  the  ooiivplainant  as  the  cestui  que  truat.  And  the  citi^ 
tion  was  made  to  the  point  that  if  auch  person  ia  not  to  be  regarded  aa  the 
trustee  of  such  money  he  ia  the  agent  of  complainant  to  inveat  it;  and  thai 
ao  inveating  it,  and  taking  a  deed  to  himself,  raiaea  a  reanlting  tmat  to  tha 
pvincipal. 
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[18  Iixnfon,  62.] 
Dogtrins  or  Idem  Sonans  Applies  to  Names  Ukdistinouibhable  ni 

Ordinary  Enunciation;  aa,  Dugald  Mclnnis  and  Dongal  McOinnia. 
General  Evidence  of  Propertt  is  Admissible,  and  aa  sufficient  in  crim- 

inal  aa  in  civil  caaea. 
Innkeeper   mat  Acquire   Sufficient   Special  Property  to   Suppob* 

Allegation  of  Ownership;  but  this  will  not  prevent  an  allegation  of 

property  in  the  general  owner.     It  may  be  laid  as  the  property  of  either. 

Plaintiff  in  error  was  convieted  of  horse-stealing,  the  horse 
having  been  taken  from  the  possession  of  William  Shuts,  an 
innkeeper,  who  had  at  the  time  a  special  property  in  the  animal. 
The  third  instruction  asked  by  plaintiff  in  error  was  refused. 
It  was  as  follows:  "If  the  jury  should  find  from  the  avidenct 
that  the  horse  in  question  was  the  property  of  Dugald  Mclnnis, 
the  indictment  would  not  be  supported  by  proof  of  the  horsi 
being  the  property  of  Dougal  McGinnis,  unless  the  jury  are  sat* 
isfied  from  the  evidence  that  the  said  Dugald  Mclnnis  was  ngii* 
ally  known  as  well  by  one  name  as  the  other." 

J,  Jack,  for  the  plaintiff  in  error. 
D.  Baagh,  for  the  people. 
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By  Court,  Sgates.  C.  J.  The  plaintiff  was  indicted  and  convicted 
of  stealing  the  horse  of  Dougal  McGinnis,  though  his  real  name 
was  Dugald  Mclnnis.  It  seems  to  us  that  any  supposed  Tarianoe 
is  amply  met  and  fully  settled  by  the  doctrine  in  relation  to  idem 
aonans.  The  names  in  ordinaiy  enunciation  would  be  undis- 
tinguishable,  and  it  would  require  particular  distinctness  in  the 
enunciation  of  the  letters  to  make  a  difference  apparent.  The 
court  we  think  instructed  properly  as  to  the  idem  sonans,  and 
that  the  party  might  also  be  as  well  known  by  the  one  name  as 
the  other:  Whart.  Am.  Orim.  L.  278;  State  t.  Drance,  1  OverL 
434;  United  States  t.  Hinman,  1  Baldw.  292;  Bex  t.  Berriman^ 
5  Car.  &  P.  601;  Bex  t. ,  6  Id.  408. 

The  court  properly  refused  the  third  instruction  asked  bj 
plaintiff  in  error,  which  would  require  the  jury  to  find  on  the 
ground  alone  of  prosecutor  being  as  well  known  by  one  name  as 
the  other,  omitting 'altogether  the  immateriality  of  the  variance 
on  account  of  the  idem  aonans. 

The  only  remaining  question  is  as  to  proof  of  general  owner* 
ship  of  the  horse  by  prosecutor. 

The  same  general  evidence  of  property  is  admissible,  and  as 
sufficient  in  criminal  as  in  civil  cases.  Possession  with  general 
acts  of  ownership  over  the  horse,  such  as  riding  to  the  hotel  and 
putting  up  as  a  guest,  are  sufficient  to  warrant  the  verdict  where 
there  is  no  evidence  offered  to  rebut  or  contradict  the  right  of 
property.  No  evidence  of  any  other  general  owner  is  shown. 
The  special  property  in  the  landlord,  by  bailment  to  him  as  inn- 
keeper, might  also  support  an  allegation  of  property  in  him; 
but  the  existence  of  such  special  property  in  the  innkeeper  will 
by  no  means  prevent  the  prosecution  from  alleging  property  in 
the  general  owner. 

The  cases  referred  to  by  plaintiff's  counsel,  of  CommanweaUh  v. 
Morse,  14  Mass.  218,  and  State  v.  Furlong,  19  Me.  225,  are  not 
inconsistent  with  these  views.  In  the  first  the  court  held  that 
the  bailment  of  the  goods  levied  upon  by  the  officer  to  another 
to  keep  and  return  did  not  confer  such  a  special  property  in  the 
bailee  as  would  support  an  allegation  of  ownership  in  an  indict- 
ment for  larceny.  This  is  questioned  by  the  editor,  and  justly 
indeed,  unless  the  bailment  conferred  no  property  at  all  upon 
the  bailee.  But  we  need  not  stop  here  to  discuss  this  question, 
as  there  can  be  no  doubt  that  an  innkeeper  would  acquire  a  suf- 
ficient special  property  to  support  an  allegation  of  ownership. 
Yet  this  will  not  exclude  the  general  ownership;  but  it  may  be 
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laid  as  the  property  of  either.    The  proof  of  ownenddpin  ill* 
•case  in  Maine  was  wholly  uncertain  and  insaffioieni. 
Judgment  aflbmed. 

Ii>m  SoHAxre.^WlMnitwDl]iotooiiatitat6aTariaaoe:SdbooIerT.^tlberil 
13  Am.  Deo.  232,  and  extended  note  thereto;  State  t.  t/onea,  36  Id.  257| 
Suae  T.  PaUermm,  38  Id.  609;  Ma^  y.  8kUe^  45  Id.  648.  Instuioes  of  daoms 
not  idem  mmane:  39  Id.  457;  note  to  SdkooUr  t.  Aehent^  13  Id.  232,  dieooM- 
ing  the  matter. 

Tbs  FBINCI7AL  CAfli  WAS  oiTSD  in  Rtoord  ▼.  Ctardner^  39  IlL  127>  to  the 
point  that  the  names  "  St^  Clair  "  and  **  SinoUir  "  are  not  distingiiiBhable  In 
-ordinaiy  ennndation,  and  that  as  the  dootrine  of  idem  eonoM  wae  lulled  ia 
the  principal  case  to  the  names  of  "  Dagald  "  and  "  Doogaly"  so  it  ooght  to  be 
applied  to  "St.  Glair "  and  "Sinclair,"  as  the  difference  in  the  formsr  is 
"tainly  as  great  as  in  the  latter. 


HOBTON   V.   GscrOHFDELD. 

[18  iLuaOD,  tn.] 
-JlTDOmHT,  WHSTHEB   FOBXIOlf    OB   DOMBSTIO,   18    CONCLUSITX  VTOJT  PaI^ 

Tin,  i<^iere  ooort  lias  Jurisdiction  of  both  person  and  sabjeot-mattsr. 
JuDOMSNT  18  Prima  Faoib  Evidxncb  or  Jubisdictior,  and  This  Paa- 

SUMFTIOV  WILL  PaXVAIL  UNTIL  ReBUTTKD. 

Foreign  Judombnt  mat  bi  Attacked,  and  Party  Go  into  OaioorAJb 

Grounds  or  Indebtedness,  by  showing  that  an  appeal  woold  not,  witfa« 

oat  a  new  summons,  continue  the  cause  in  court 
Judgment  or  Jusnos  or  Peace  need  not  Show  whether  It  bi  vob 

Debt  or  Damages.    Pleadings  ore  tentu  before  justices  will  be  liberal]^ 

construed. 

3 

HoETOV,  in  1863,  was  sned  by  Gritchfield  on  a  claim  of  sixtj 
-dollars  for  medical  services,  and  appeared  before  a  justice  of  the 
peace  in  Ohio,  making  a  successful  defense.  Critchfield  then 
appealed,  but  without  giving  notice  of  same  to  Horton.  Default 
-was  entered  against  Horton  for  sixty  dollars  damages  and  nine- 
teen dollars  and  sixty-two  cents  costs.  Critchfield  brought  suit 
upon  this  judgment  before  a  justice  of  the  peace  in  Illinois,  and 
recovered.  Horton  then  appealed  to  the  Fulton  circuit  court. 
On  the  trial  Critchfield  offered  in  evidence  a  certified  copy  of 
the  proceedings  and  judgment  of  the  appellate  court  in  Ohio, 
embracing  the  justice's  transcript.  The  exemplification,  how- 
ever, showed  no  notice  to  Horton  of  the  appeal  in  Ohio,  either 
by  personal  service  or  otherwise.  This  was  read  to  the  jury 
under  exception.  This  was  all  the  evidence  offered  by  Critoh- 
£eld.  Horton  offered  to  prove  that  his  knowledge  of  the 
rproceedings  in  Ohio  extended  only  to  those  before  the  justioe; 
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that  he  had  no  notice  of  the  appeal,  and  that  he  did  not 
owe  the  debt.  Critchfield  objected  to  this,  the  court  refoaed 
to  allow  it  to  go  to  the  jury,  and  Horton  excepted.  There  was 
a  verdict  and  judgment  for  Critchfield,  as  shown  in  the  opinion. 
The  verdict  was  objected  to  as  informal,  erroneous,  not  finding 
the  issues  in  the  case,  and  as  not  finding  the  amount  of  debt 
and  the  amount  of  damages.  Horton's  motion  for  a  new  trial 
on  account  of  infonnalitj  and  error  in  the  judgment  was  re- 
fused; and  he  assigned  that  the  circuit  court  ened  in  admitting 
Critchfield's  evidence  below,  in  excluding  the  evidence  offered 
by  Horton  below,  in  refusing  a  new  trial,  and  in  entering  judg- 
ment upon  the  verdict. 

Ooudy  and  Judd^  for  the  appellant 
W.  C.  Kellogg,  for  the  appellee. 

By  Court,  Soates,  C.  J.  The  plaintiff  was  sued  before  a  jus- 
tice, and  judgment  rendered  against  him,  on  appeal  to  the  cir- 
cuit court,  for  seven tj-nine  dollars  and  eixtj-two  cents,  "  for 

his ,  as  per  the  verdict,"  etc. ,  which  had  omitted  to  specify 

whether  thej  found  debt  or  damages.  The  proof  shown  in 
support  of  this  finding  was  the  exemplification  of  a  record  of  a 
court  of  common  pleas  in  Knox  county,  Ohio,  commenced  be- 
fore a  justice  of  the  peace  there,  before  whom  plaintiff  appeared 
and  defended,  and  afterwards  taken  by  appeal  to  the  common 
pleas,  where  defendant  here  recovered  a  judgment  for  sixty 
dollars. 

The  first  and  most  important  question  presented  is  the  plaint- 
iff's right  to  go  behind  this  judgment  into  the  original  cause  of 
action,  or  is  he  concluded  by  this  judgment?  The  act  of  con- 
gress under  the  constitution  has  given  this  judgment  the  same 
force  and  effect  as  evidence  in  every  state  that  it  has  in  Ohio 
where  rendered:  Act  May  26,  1790;  R.  S.  1845,  p.  624.  While 
a  judgment  rendered  without  due  notice  or  appearance  is  ji 
nullity:  Bimeler  v.  Dawson,  4  Scam.  536  [39  Am.  Dec.  430];  or 
without  jurisdiction  of  the  person  or  cause  of  action,  yet  whero 
the  court  has  jurisdiction  of  both,  the  judgment  will  be  con- 
clusive upon  the  parties.  And  this  is  as  applicable  to  foreign  as 
to  domestic  judgments.  The  doubt  did  not  arise  as  to  the 
principle  of  law,  but  whether  the  facts  presented  a  case  for  its 
application  to  cut  off  plaintiff  from  denying  the  original  cause 
of  indebtedness.  We  are  of  opinion  that  the  record  is  conclu- 
sive upon  the  plaintiff.  The  plaintiff  was  personally  served 
and  appeared  before  the  justice  of  the  peace  in  Ohio.    Although 
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no  furUier  service  or  appearance  is  shown  in  the  common  pleas, 
to  which  the  cause  was  taken  by  appeal,  and  admitting  that 
plaintiff  could  have  shown  that  there  was  neither,  jet  the  judg- 
ment rendered  by  the  common  pleas  we  think  prima  facie  evi- 
dence of  jurisdiction  by  appeal,  and  the  plaintiff  should  rebut 
this  presumption,  bj  showing  that  the  laws  of  Ohio  required 
another  service  to  the  common  pleas. 

This  court  has  held  that  appeals  from  inferior  to  superior 
courts  for  the  purposes  of  trials  de  novo  are  unknown  to  the 
common  law,  and  depend  upon  statutes:  Schooner  ConstUutum 
T.  Woodworth,  1  Scam.  512;  yet  in  the  case  of  BimeLer  v.  Daw» 
mm,  supra,  the  court  say  a  service  by  leaving  a  copy  at  party's 
place  of  residence  is  prima  facie  a  good  personal  service  in  the 
common  pleas  of  Ohio,  for  the  court  will  presume  the  party  to 
have  been  a  citizen  at  the  time  that  the  court  had  jurisdiction, 
and  the  proceedings  in  conformity  to  the  laws  of  the  state  are 
valid.  The  states  have  power  to  regulate  these  matters  for 
themselves:  Welch  v.  Sykes,  3  Gilm.  197  [44  Am.  Dec.  689]. 
The  presumption  in  their  favor  must  prevail  until  the  fact  is 
shown  to  be  otherwise:  Borden  v.  Fiichy  15  Johns.  140  [8  Am. 
Dec.  225];  Shumway  v.  StUlman,  6  Wend.  449;  EdU  v.  AUoway, 
2  Blackf.  108;  Thurber  v.  Blackboume,  1  N.  H.  242;  Buchanan 
V.  Rucker,  9  East,  192. 

The  plaintiff  offered  to  show  that  he  left  Ohio  soon  after  the 
trial  before  the  justice,  and  has  not  since  returned  there,  and 
that  he  did  not  owe  the  debt.  Had  he  first  shown  that  by  the 
laws  of  Ohio  an  appeal  simply  did  not  transfer  and  continue  the 
cause  in  the  common  pleas  without  a  new  summons,  he  would 
have  put  himself  in  a  position  to  go  behind  the  judgment,  into 
the  original  grounds  of  indebtedness.  In  original  actions  of 
debt  in  the  circuit  court,  we  have  held  that  the  jury  in  finding 
their  verdict,  and  the  court  in  the  rendition  of  judgment,  must 
distinguish  between  the  debt  and  damages:  Davis  v.  Ilnxey,  1 
Scam.  406;  Jackson  v.  Haskell,  2  Id.  566;  Heyl  v.  Stapp,  3  Id.  96; 
WUmans  v.  Bank  of  Illinois,  1  Gilm.  670;  Wilcoxon  v.  Bchy,  3  Id. 
475;  Austin  v.  People,  11  111.  452;  Toles  v.  Cole,  Id.  562;  Wilson 
T.  NettleUm,  12  Id.  61;  March  v.  Wright,  14  Id.  248. 

The  doctrine  has  never  been  applied  to  proceedings  on  appeals, 
in  which  parties  proceed  on  the  merits  without  pleadings,  but 
according  to  the  proofs,  and  very  right.  Where  a  technicality 
presents  no  vital  and  meritorious  claim  for  the  discovery  of  truth, 
and  the  furtherance  of  right  and  justice,  it  can  have  no  enlarge- 
ment of  its  sphere  of  action  from  us.    We  can  see  no  advantage 
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or  detriment  to  the  one  party  or  the  other  in  its  appUcadoo  to 
this  class  of  oases.  The  statate  has  required  all  matters  of  a 
nature  to  be  consolidated,  and  which,  when  so  done,  do  not 
exceed  one  hnndred  dollars,  to  be  included  in  suits  before  justices. 
The  bar  may  doubtless  be  as  broad  as  the  causes  of  action  sup- 
posed to  be  litigated.  It  is  immaterial  whether  the  recoTciy  be 
oi  debt  or  damages.  It  might  be  otherwise  and  questionable, 
where  the  party  pleads  specially  and  in  writing.  The  record 
ought  to  show  that  the  debt  or  damage  declared  for  was  re- 
•coyered.  If  not,  a  difficult  question  of  identity  of  causes  might 
arise  on  a  second  suit. 

There  is  a  show  of  reason,  at  least,  in  support  of  the  rule  as 
laid  down  being  conformable  to  the  strict  rules  of  pleading  at 
the  common  law,  by  which  we  are  governed.  But  we  can  find 
no  show  of  reason  to  support  its  extension  and  application  to 
pleadings  ore  ienu8  before  justices. 

Judgment  affirmed. 

JUDOMBNT  07  SiSTER   StATX,  FaIBLT   OBTAINED,  HAS   SaMX  FOBOK  ASB 

Effect  as  Domestic  Judoment:  AndretM  v.  Montgovtiery,  10  Am.  Dea  213; 
It8chli  y.  I^hli,  12  Id.  251;  SeoU  v.  Coleman,  15  Id.  71;  Wemwag  ▼.  Pawl* 
4ng,  25  Id.  317;  Pelton  Y.PltOner,  42  Id.  197;  Welch  y.  Sifhea,  U  Id.  689;  D*. 
vis  V.  Smith,  48  Id.  279;  BaxUy  y.  Linah,  55  Id.  494;  see  Binder  v.  Dcnmoa, 
39  Id.  435|  note. 

JuDOMENT  OF  Court  of  General  Jurisdioteon  is  Pbixa  Fagib  En- 
DENGE  of  Juribdiotion:  Shumway  y.  StUlman,  15  Am.  Dec.  374;  cases  dted 
in  note  to  Borden  y.  StcUe,  54  Id.  243;  Reynolds  y,  Stanabury,  56  Id.  459,  and 
note  to  same  464;  Horan  v.  Wahrenbergery  58  Id.  145,  and  note  148;  note  to 
-Ounn  V.  HoweU,  62  Id.  791;  see  Willianu  v.  Prfston,  20  Id.  179. 

Judgment,  whether  Foreiqn  or  Dohestio,  is  GoNCLUsiyB  upov  Par- 
ties, where  coart  has  jurisdiction  of  both  person  and  subject-matter:  Bazky 
y.  LinaJi,  55  Am.  Dec.  494;  collected  cases  to  note  in  Dohwn  y.  Pearee^  62 
Id.  159;  see  BimeUr  v.  Dawson,  39  Id.  430;  Spencer  v.  Broekwaiy,  13  Id.  615; 
Ocean  Ins,  Co,  y.  Francis^  19  Id.  549. 

Foreign  Judgments,  and  Those  of  Sister  States,  mat  be  Attaokbd 
by  inquiring  into  the  jurisdiction  of  the  court,  and  its  power  oyer  tbe 
parties  and  things  in  controyersy:  See  extended  note  on  effact  of  foreign 
judgments,  to  Messier  y.  Amery,  1  Am.  Dec.  324;  Bartlei  y.  Knaght,  2 
Id.  36,  and  note  to  same  on  effect  of  judgments  of  other  states  42;  But- 
trick  y.  Allen,  5  Id.  105;  BisseU  y.  Briggs,  6  Id.  88;  Aldrieh  y.  Kimtey,  10 
Id.  151;  OerauU  y.  Anderson,  12  Id.  521;  Shumway  y.  StiUman,  15  Id.  374; 
Hall  y.  Williams,  17  Id.  356;  Starlmck  y.  Murray,  21  Id.  172;  Ocean  /us.  Oft. 
y.  Francis,  19  Id.  549;  Pelton  y.  Plainer,  42  Id.  197;  Welch  v.  Sybes,  44  Id. 
^689;  Davis  v.  Smith,  48  Id.  279;  Gunn  y.  Howell,  62  Id.  791,  note;  JMeon  T. 
Pearce,  Id.  158;  Borden  v.  StaU,  54  Id.  217;  Latterett  y.  Cook,  63  Id.  428; 
see  BimeUr  y.  Dawson,  39  Id.  435,  note. 

When  Judgment  of  Justigb  of  Feage  is  Suffioient:  Stowen  t.  MfH^ 
ledge,  63  Am.  Dec.  434.    As  to  conclusiveness  of  such  jadgmeat, 
in  note  to  Billings  y.  Bussell,  62  Id.  331. 
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Ths  FBorciPAL  OASB  WAS  ioLU>wsD  in  Pendergcut  t.  The  Okif  qfPen^ 

20  DL  63.  It  was  there  held  that  in  a  proceeding  hefore  a  jnstioe  of  thft 
|>eeoe,  tecfanioal  aoooraoy  in  the  form  of  a  judgment,  whether  it  he  in  debt  or 
^or  a  penalty,  will  not  be  held  indispeniable.  In  Chicago  and  R,  L  B,  B,  CkK 
▼.  WTUpple,  22  Id.  341,  the  principal  caee  was  cited  to  the  point  that  a  jndg- 
caent  of  a  jastioe  of  the  peace  for  the  grow  amount  of  debt  and  damages  wiU 
not  for  that  reason  be  reversed.  In  Dunbar  ▼.  HaUowU^  34  Id.  170,  it  waa 
cited  to  the  point  that  the  judgment  itself  from  a  sister  state  is  prima  fade 
evidenoe  of  jurisdiction.  In  Mv\ford  v.  Stahenbackf  46  Id.  309,  to  the  point 
that  an  innocent  purchaser  at  a  guardian's  sale,  under  a  competent  order  of  a 
•court  haTing  jurisdiction  of  the  subject-matter  and  of  the  persons,  cannot  be 
prejudiced  by  the  guardian's  misappropriation  of  the  purchase  money.  In 
Hiimon  v,  Ewan^  62  Id.  154,  that  the  jurisdiction  being  established,  no  mat- 
ter how  erroneous  the  finding  of  the  court  may  be,  the  finding  is  not  void, 
and  cannot  be  questioned  in  a  collateral  proceeding.  This  is  the  uniTersal 
rule  of  all  courts  of  common  law.  And  in  Wiggina  y.  CU/y  <^Ckkago^  68  Id. 
376,  that  an  informal  judgment  of  a  justice  of  the  peace  will  be  sustained  on 
appeaL  In  this  case  it  was  objected  that  the  judgment  was  a  fine,  and  not  a 
formal  judgment  in  debt.  '* It  is  true,"  said  the  court,  "  that  the  judgment 
-does  not  possess  the  formal  parts  of  a  judgment  in  debt,  but  it  orders  and  ad- 
judges that  defendant  be  fined  fifty  dollars,  and  pay  the  costs  of  the  proceed- 
ings, and  awards  executive  for  its  collection.  The  judgment  is  unskillfuUy 
drawn,  but  it  is  a  finding  and  an  adjudication,  and  could  be  collected.  It  ia 
«8  formal  as  judgments  usually  entered  by  justices  of  the  peace,  and  on  ap- 
^ml  will  be  sustained." 


TTAMATTTm  V.  Hamakeb. 

[18  Ixxnron,  1S7.] 
f>nrOBCI8  WILL  NOT  BB  AlLOWKD  BZCBPT    fob    COMlfOH-LAW,  OAVOlT-L^Wt 

AiTD  Statutory  Causra. 
Abound  fok  Divorcb  is  Furkishxd  niithxb  bt  OocAsiOHAir  Paboxtbiii 
07  Hkbbditabt  iNSAinrr  before  marriage,  and  unknown  to  plaintiif, 
nor  by  complete  insanity  after  marriage. 

CoiCFLAiNA2ST  prajed  a  diyorce  on  the  ground  of  insanity.  A 
'Conaeryator  ad  litem  was  appointed  for  defendant.  The  case 
was  referred  to  a  master,  who  reported  the  proofs.  Decree  was 
rendered  dismissing  the  bill  without  prejudice.  To  reverse  this 
-decree,  and  obtain  one  for  divorce,  a  writ  of  error  was  sued  out. 
"What  the  evidence  showed  appears  from  the  opinion. 

J.  Orimshaw  and  H,  E.  Dummer,  for  the  plaintiff  in  error. 

N.  M.  Knapp,  for  the  conservator. 

By  Court,  Soates,  0.  J.  The  grounds  presented  in  the  bill 
for  a  divorce  are  insaniiy  at  the  time  of  making  the  marriage 
<M>n  tract  and  the  marriage,  and  confirmed  and  incurable  insaniigr 
«ince. 

Am.  Daa  Vol.  LXV— 45 
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Notwithstanding  the  eighth  section  of  the  act  in  relation  to 
diToroes  has  conferred  a  discretionary  i^^^^f'r  upon  the  conrts  if 
literally  understood,  yet  the  court  has  not  so  construed  it,  but 
confines  itself  to  the  common  or  canon  law  and  statutory 
causes:  B.  S.  1845,  p.  197,  sec.  8;  Btrkby  y.  Birhby,  15  HI.  120; 
Vignas  v.  Vigno8,  Id.  186;  Harrnmi  t.  Harman^  16  Id.  85.  The^ 
largest  extent  of  that  section  would  be  to  include  the  common- 
law  causes,  which  had  been  omitted  in  the  enumeration  in  th» 
statute.  The  list  of  causes  thus  enlarged  or  defined  would  stand, 
from  the  bonds  of  matrimony  at  the  common  law,  pre-contract, 
consanguinity,  or  relation  by  blood,  affinity,  or  relation  by  mar- 
riage, and  corporeal  infirmity,  or  impotency;  and  from  bed  and 
board  only  at  common  law,  adultery  and  cruelty.  There  is 
added  by  statute  three  additional  causes:  willful  desertion,  or 
absence,  without  reasonable  cause,  for  two  years,  habitual 
drunkenness  for  the  space  of  two  years,  and  conviction  of  felony 
or  other  infamous  crime:  Barman  y.  Hdrman,  supra. 

Now,  insanity  is  not  among  the  causes  known  to  the  common 
law,  nor  is  it  found  among  the  new  causes  created  and  defined  by 
our  statute.  Unless  we  assume  to  exercise  a  discretion  under 
^he  general  language  of  the  eighth  section,  we  could  hardly  find 
a  warrant  for  sustaining  the  bill.  But  we  haye  in  the  cases 
cited  already  determined  that  no  such  discretion  was  conferred 
by  the  act.  The  pitiable  misfortune  of  the  defendant  who,  for 
want  of  reason  to  guide  her,  appeared  in  the  court  below,  and 
here,  by  a  conservator  of  the  court's  appointment,  would  hardly 
call  upon  us  to  make  a  precedent  for  casting  her  off  from  her 
only  domestic  stay  and  support. 

If  the  contract  is  void,  it  could  only  be  so  upon  grounds  com- 
mon to  all  contracts,  that  is,  for  want  of  sound  mind,  capable 
of  making  and  assenting  to  a  contract.  Yet,  putting  the  con- 
tract upon  that  ground,  and  still  the  proof  shows  that  before, 
and  at  the  time  of,  and  for  some  time  after  the  marriage,  the 
defendant  suffered  only  occasional  paroxysms  of  insanity,  and 
in  the  intervals  was  capable  of  all  the  duties  of  a  citizen  or  a  wife. 
The  plaintiff  would,  upon  the  common  principle,  be  required  to 
show  that  she  entered  into  this  contract  and  relation  during  a 
period  of  mental  incapacity,  while  under  an  insane  paroxysm. 
The  bill  alleges  the  fact,  and  the  evidence  shows  the  contrary. 
Indeed,  the  plaintiff  proceeds  according  to  his  allegations  and 
proofs,  upon  the  ground  that  he  was  cheated  and  defrauded  hj 
a  concealment,  or  a  want  of  knowledge  of  the  fact  before  the 
maniage.    If  this  be  true,  as  a  matter  of  law  or  fact,  it  would 
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be  ground  of  reooyeiy  of  damages  against  those  practicing  the 
frand,  rather  than  a  ground  of  rescission  of  the  marriage  con- 
tract itself,  unless,  indeed,  the  law  guarantees  to  every  husband 
a  rational,  mental  standard  for  the  mind  of  a  wife.  I  know  of 
no  such  standard  for  lunacy  or  insanity.  It  is  true,  equity 
might  protect  a  natural  fool  from  pretenses  of  entering  into  such 
relations  by  which  others  might  seek  to  despoil  them  of  their 
property.  But  idiocy  is  a  very  different  thing  from  lunacy  and 
insanity.  Yet  it  may  be  that  these,  while  laboring  under  par* 
oxysms,  rendering  them  totally  incapable  of  consenting,  would 
find  a  like  protection  from  spoliations  of  the  designing.  An 
application  on  their  behalf  for  protection  against  the  designing 
and  cunning  would  present  the  question  in  a  totally  different 
light.  A  court  of  equity  would  find  modes  of  protection  by 
appointing  a  trustee  for  the  property,  and  this  might  be  done 
without  rescinding  the  contract.  Upon  the  power  to  rescind 
upon  this  ground,  I  am  not  now  called  on  to  decide,  and  would 
not  without  full  examination.  But  so  far  as  the  existence  of 
occasional  paroxysms  of  hereditary  insanity  before  marriage, 
and  unknown  to  the  husband,  are  presented  as  a  ground  of 
divorce,  the  question  does  arise,  and  I  am  of  opinion,  affords 
no  cause  of  divorce,  nor  general  ground  for  rescinding  the  mar- 
riage contract  on  account  of  fraud,  mistake,  or  inadequacy. 

So  far  from  presenting  features  appealing  to  our  feelings  of 
sympathy  or  sense  of  justice  for  this  kind  of  relief,  it  rather 
wears  the  aspect  of  brutal  insensibility  to  cast  off  the  poor,  un- 
fortunate wife  and  unoffending  mother.  If  there  be  a  period 
during  the  marital  relation  when,  more  than  at  any  other,  the 
tenderest  care,  support,  and  watchfulness  of  an  affectionate 
husband  is  demanded,  it  is  while  the  wife  is  helpless  from  sick- 
ness or  insanity.  To  make  this  misfortune,  the  greatest  that 
can  befall  us,  the  ground  of  the  next  greatest  wrong  and  injus- 
tice, would  be  truly  adding  insult  and  injury  to  providential  mis- 
fortune. But  where  to  put  the  unfeeling  husband  who  would 
thrust  his  wife  away  because  she  had  become  totally  incapable 
of  self -care,  must  be  left  to  the  dictates  of  Christian  humanity. 

The  procreation  and  nurture  of  children  being  one  of  the  ob- 
jects of  marriage,  the  law  has  provided  that  corporeal  infirmity 
or  impotency  before  marriage  shall  be  cause  to  dissolve  it.  This 
provision  is  made  for  a  sound  body,  but  none  for  the  mind.  If 
there  be  here  incongruity,  inconsistency,  irrationality,  we  can 
only  say,  we  do  not  make,  but  interpret  and  apply,  the  rule. 

Decree  affirmed. 
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Caubbi  voe  Dxtobob  nr  Kiw  Yobk  amm  Svcel  only  as  abm  SrjHUfuw 
BT  Statutb:  BwrtkY.  Burtis,  14  Am.  Deo.  663.  The  Bngliah  law  of  divoroei» 
in  that  oaae,  !•  laid  to  be  the  eobleriagtioal,  and  not  the  oommon,  law  of  Eng- 
land. It  was  never  adopted  in  New  York.  And  so  the  ooort  refused  to 
gnmt  a  divorce  for  impotency  on  the  groond  that  it  was  not  reeognixed  aa  a 
cause  for  divorce;  and  that  they  had  do  anthority  to  adopt  the  law  of  Eng« 
land  or  that  of  any  other  oonntry. 

Insanitt  has  bssn  Hbld  Kg  DsviNn  to  Suit  vok  Divobgb  on  ground 
of  insane  wife's  adultery:  McUchin  v.  Maichinf  47  Am.  Deo.  466;  but  tbs 
contrary  doctrine  is  stoutly  maintained  in  the  note  to  same,  p.  469. 

The  pbhycipal  oabv  was  cttsd  in  Petrie  v.  People^  40  HI.  342,  showing 
that,  as  the  power  of  the  courts  of  Elinois  in  relation  to  causes  for  divorce 
Is  confined  to  the  "common-law  or  common^law  and  statutory  caoses,"  it 
must  be  understood  that  they  have  adopted  all  of  the  incidents  to  the  exer- 
oiBe  of  that  power  as  exercised  in  the  common-law  jurisdiction  of  the  ecclesi- 
astical courts  in  Great  Britain,  unless  restrained  by  statutory  enactment,  as 
the  incident  will,  as  a  general  rule,  always  attend  the  principal  to  which  it  is 
related.  And  in  lAoyd  v.  Lloyd,  66  Id.  87,  to  the  point  that  insanity  after 
marriage  is  not  a  ground  for  divorce. 

Statutort  Causes  for  Divorce. — ^In  the  Mosaic  law  we  find  that  **  when 
a  man  hath  taken  a  wife,  and  it  come  to  pass  that  she  find  no  favor  in  his  eyes, 
because  he  hath  found  some  uncleanness  in  her,  then  let  him  write  her  a  bill 
of  divorcement,  and  give  it  in  her  hand,  and  send  her  out  of  his  house:" 
Deuteronomy,  zziv.  1.  Moses'  bill  of  divorcement  was  easily  had;  but  when 
Christ  came,  the  Jewish  divorce  law  was  repealed  upon  divine  authority.  He 
taught  that  for  only  one  cause  should  the  marriage  contract  be  annulled,  and 
that  was  adultery:  Matthew,  xix.  3-12.  The  causes  for  divorce,  however, 
have  been  extended  in  modem  times,  although  in  every  civilized  nation  of  the 
globe  there  is  a  progressively  increasing  reverence  for  the  married  state:  Head 
V.  Ileadf  2  Oa.  207;  and  we  give  below  the  statutory  caoses  in  the  United 
States  for  a  dissolution  of  the  marriage  tie.  As  to  how  degrees  of  consan- 
guinity and  affinity  are  computed,  see  note  to  Kelly  v.  Nedy^  «56  Am.  Dec.  203. 

AloJ)cana, — 1.  Physical  incapacity  at  the  time  of  marriage;  2.  Adultery, 
unless  committed  by  both,  or  by  one  for  fraud,  with  the  other's  consent,  or 
condonation  followed  by  cohabitation,  or  knowledge  of,  and  connivance  at, 
wife's  adultery  by  husband;  3.  Desertion  during  the  two  years  immediately 
preceding  the  filing  of  the  petition;  4.  Imprisonment  in  any  state  penitenti- 
ary for  two  years,  the  sentence  being  seven  years  or  longer;  6.  Commission 
of  the  crime  against  nature  with  man  or  beast  before  or  after  marriage;  6w 
Habitual  drunkenness;  7.  Pregnancy  at  marriage  by  another  man  without  her 
husband's  knowledge;  8.  Commission  by  the  husband  of  actual  violence  on 
the  wife's  person,  endangering  her  life  thereby,  or  where  there  is  reasonable 
apprehension  of  such  violence.  For  any  of  these  causes,  or  cruelty,  a  divorce 
from  bed  and  board  may  also  be  decreed.  But  no  decree  of  any  kind  can  be 
rendered  on  confession:  Code  Ala.,  1876,  sees.  2685-2687,  2690,  2702,  anno- 
tated. 

ArhonMOB, — 1.  Impotency  at  the  date  of  marriage4md  still  exiiting;  2.  Will- 
ful <lesertion  for  one  year  without  reasonable  cause;  3.  Bigamy;  4.  Conviotioii 
of  folony  or  infamous  crime;  5.  Habitual  drunkenness  of  either  for  one  year;  6. 
Cnu'l  and  barbarous  treatment,  endangering  the  life  of  either;  7.  Such  indig- 
niticH  offered  to  the  person  as  shall  render  the  condition  of  the  party  intole^ 
al'Io:  S.  Adultery,  unless  conunitted  by  both,  or  coUusively  and  fraudulently 
by  vii  I c  to  obtain  a  divorce;  9.  Permanent  or  incurable  insanity  ooonrringaftar 
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marriage.  GoIliiaioD  or  fraud,  or  act  done  with  intent  to  procure  a  divorce,  will 
prevent  a  decree  in  any  case:  Ark.  Dig.,  sees.  2195,  2203,  annotated. 

Arixana, — 1.  Consanguinity  and  affinity  within  certain  degrees;  2.  Bigamy; 
3.  Insanity  or  idiocy;  4.  Miscegenation;  5.  Nonage,  if  parties  shall  separate 
daring  such  time,  and  no  subsequent  cohabitation;  6.  Force  or  fraud,  and  no 
subsequent  voluntary  cohabitation— the  foregoing  marriages  are  void  with- 
out legal  process;  7.  Sentence  of  imprisonment  for  life.  This  dissolves  a 
marriage  absolutely;  6.  Adultery,  unless  collusion  or  condonation  and  subse- 
quent cohabitation;  9.  Sentence  of  imprisonment  for  three  years  or  more;  10. 
Desertion  for  two  years;  11.  Habitual  drunkenness;  12.  Extreme  cruelty; 
13.  NoD-snpport  by  husband  having  ability  to  provide;  14.  Resident  may 
obtain  divorce  against  the  other  who  has  obtained  divorce  in  another  state. 
Collusion  or  guilt  of  same  crime  will  prevent  a  divorce  in  any  case.  Volun- 
tary cohabitation  after  force  used  or  fraud  discovered  will  prevent  annul- 
ment in  any  case:  Comp.  Laws  Ariz.,  1864-1871,  pp.  297,  298,  301. 

CaHfomia, — 1.  Physical  incapacity  at  the  time  of  marriage,  which  con- 
tinues and  appears  to  be  incurable;  2.  Bigamy;  3.  Unsound  mind,  unless 
cohabitation  follows  restoration  of  reason;  4.  Fraud,  unless  cohabitation  fol- 
lows its  discovery;  6.  Force,  unless  followed  by  cohabitation;  6.  Where 
party  at  marriage  was  under  age  of  consent,  and  the  alleged  marriage  was 
without  the  consent  of  his  or  her  parents  or  guardians  or  person  in  charge, 
and  not  subsequently  ratified  by  cohabitation^these  are  grounds  for  annul- 
ment of  the  marriage;  7.  Adultery;  8.  Extreme  cruelty;  9.  Willful  desertion 
for  one  year;  10.  Willful  neglect  for  one  year;  11.  Habitual  intemperance  for 
one  year;  12.  Conviction  of  felony.  But  divorces  will  be  denied  upon  show- 
ing: 1.  Connivance;  2.  Collusion;  .3.  Condonation;  4.  Recrimination;  5.  Or 
limitation  and  lapse  of  time:  Civ.  Code  Cal.i  sees.  82,  92,  107,  111,  annotated. 

Colorado. — 1.  Natural  impotency  at  marriage;  2.  Bigamy;  3.  Adultery, 
unless  both  are  guilty,  or  have  acted  in  collusion;  4.  Willful  desertion  for 
one  year;  5.  Willful  absence  of  either  party  from  state,  without  intention  of 
returning;  6.  Non-support  for  one  year  by  husband  having  ability  to  provide; 
7.  Habitual  drunkenness;  8.  Extreme  cruelty;  9.  Conviction  of  crime  or 
infamous  offense:  Cen.  Stats.  Col.,  1883,  p.  397. 

ConneclictU. — 1.  Adultery;  2.  Fraudulent  contract;  3.  Willful  desertion  for 
three  years  with  total  neglect  of  duty;  4.  Seven  years*  absence  of  either  party 
unheard  from;  5.  Sentence  to  imprisonment  for  Ufe;  6.  Infamous  crime, 
involving  violation  of  conjugal  duty,  and  punishable  by  imprisonment  in  the 
state  prison;  7.  Any  misconduct  of  either  party  permanently  destroying  the 
other's  happiness;  8.  Habitual  intemperance;  9.  Intolerable  cruelty:  Qen, 
Stats.  Conn.,  Rev.  1875,  p.  188,  annotated. 

Dakota, — The  causes  for  annulling  marriage,  the  causes  for  divorce,  and 
causes  for  denying  it  are  the  same  as  those  of  Cslifomia,  except  that  deser- 
tion, willful  neglect,  or  habitual  intemperance  must  continue  for  two  years 
to  be  a  ground  of  divorce:  Civ.  Code  Dak.,  sees.  54,  60,  61. 

District  of  Columbia, — 1«  Any  cause  rendering  the  marriage  void  db  initio^ 
or  where  it  is  voidable— as  where  person  marries  above  twelve  and  under  four- 
teen; 2.  Impotence  at  time  of  marriage;  3.  Adultery;  4.  Sentence  of  impris- 
onment for  life  or  for  seven  years  or  more;  5.  Previous  illicit  carnal  inter- 
course without  knowledge  of  her  husband;  6.  Abandonment  for  uninterrupted 
period  of  two  years,  if  deliberate  and  final;  7.  Cruelty,  endangering  life  or 
liealth;  8.  Three  years'  habitual  drunkenness.  For  these  causes  a  divorce 
from  bed  and  board  may  be  decreed;  and  also  for  the  following:  1.  Cruelty 
of  treatment;  2.  Reasonable  apprehension  of  bodily  harm;  3.  Abandonment 
•ad  desertion:  Rev.  Code  D.  C,  1857,  p.  296;  Browne's  Dig.,  p.  10. 
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DdoMntru — 1.  Gonaangainlty  or  affinity;  2.  Marriage  between  white 
■on  and  negro  or  mulatto;  3.  Bigamy;  4.  Insanity — for  theee  eanaes  the 
marriage  may  be  either  declared  void  or  affirmed;  5.  Adultery;  d.  Deeertiaa 
lor  three  years;  7.  Habitoal  drankenneaa;  8.  Impotency  at  time  of  marriage; 

0.  Extreme  cruelty;  10.  Conyiction,  in  or  out  of  state,  after  marriage,  of  fel- 
ony under  the  state  law,  and  whether  such  crime  was  perpetrated  before  or 
after  marriage.  Total  divorces,  or  divorces  from  bed  and  board,  in  the  dis- 
cretion of  the  court,  may  be  decreed  for:  1.  Procurement  of  marriage  by  frand 
lor  want  of  nonage,  husband  being  under  eighteen  or  wife  under  sixteen,  and 
marriage  after  those  ages  not  being  voluntarily  ratified;  2.  Willful  nagleot  d 
husband  for  three  years  to  provide  for  his  wife  the  common  necessaries  of  Izfei 
Laws  DeL,  Bev.  Code  as  amended,  etc.,  1874,  p.  475. 

Florida, — 1.  Consanguinity  or  affinity;  2.  Natural  impotency;  3.  Adultery, 
unless  collusion;  4.  Former  wife  or  husband  living  at  date  of  second  mar- 
riage, in  which  instance  the  second  marriage  is  void  ab  iniUo;  5.  Extreme 
cruelty  in  either  party;  0.  Habitual  indulgence  of  xiolent  and  ungovernable 
temper;  7.  Habitual  intemperance;  8.  Willful,  continued,  and  obstinate  d»> 
sertion  for  one  year.  All  divorces  granted  here  are  total:  Laws  Fla.,  Bush's 
Dig.,  p.  287. 

OeorgicL — 1.  Consanguinity  and  affinity;  2.  Mental  incapacity  at  time  of 
marriage;  3.  Impotency  at  time  of  marriage;  4.  Forces,  menaces,  duress,  or 
fraud;  6.  Pregnancy  of  wife  at  marriage  unknown  to  husband;  0.  Adnlteiy; 
7.  Willful  and  continued  desertion  for  three  years;  8.  Sentence  of  imprison- 
ment for  two  years  or  more.  The  foregoing  are  grounds  for  total  divorce. 
Either  a  total  or  partial  divorce  may,  in  the  jury's  discretion,  be  granted  for: 

1.  Cruel  treatment;  2.  Habitual  intoxication.  And  partial  divorces  may  be 
granted  on  any  ground  which  was  held  sufficient  in  the  English  courts  prior' 
to  May  4,  1784.  If  the  adultery,  desertion,  cruel  treatment^  or  intoxication 
haa  been  occasioned  by  collusion;  or  if  consented  to  by  the  other  party;  or  if 
both  have  been  guilty  of  like  conduct;  or  if  voluntary  condonation  and  cohab- 
itation follow  the  acts,  with  notice,  etc. — then  no  divorce  shall  be  granted.  It 
may  be  also  refused  upon  recrimination:  Code  Ga.,  1873,  sees.  1712-1714, 
valuably  annotated. 

lUinoia, — 1.  Impotency,  dating  from  marriage,  and  still  existing;  2.  Big- 
amy; 3.  Adultery,  unless  collusion,  or  where  both  parties  are  guilty,  or  it 
has  been  consented  to;  4.  Willful  desertion  for  two  years;  5.  Habitual  drunk- 
enness for  two  years;  6.  Attempt  upon  life  of  other  party  to  marriage,  by 
lx>iBon  or  other  means  showing  malice;  7.  Extreme  and  repeated  cruelty;  8. 
Conviction  of  felony  or  other  infamous  crime.  If  in j dry  complained  of  was 
occasioned  by  collusion,  or  done  with  plaintifiTs  assent  to  obtain  a  divorce,  or 
if  plaintiff  consented  thereto,  no  divorce  shall  be  granted:  R.  S.  DL,  1874| 
1^.  420. 

Indiana, — 1.  Consanguinity;  2.  Affinity;  3.  Difference  of  color;  4.  Big- 
amy— all  such  marriages,  if  solemnized  within  the  state,  are  absolutely  void 
without  any  legal  proceedings.  Divorces  may  be  decreed  for  the  following 
causes,  and  no  other:  5.  Adultery;  6.  Impotency  at  time  of  marriage;  7. 
Abandonment  for  two  years;  8.  Cruel  and  inhuman  treatment  of  either  party 
by  the  other;  9.  Habitual  drunkenness  of  either;  10.  Husband's  failure  to 
make  reasonable  provision  for  his  fiunily  for  two  years;  11.  Conviction,  after 
marriage,  in  any  county,  of  an  infamous  crime.  In  cases  of  adultery,  the  di- 
vorce is  refused  if  the  offense  has  been  committed  with  the  c(mnivance  of  tbs 
complainant,  or  if  there  has  been  voluntary  cohabitation  after  knowledge  ol 
the  fact,  or  if  complainant  be  proved  guilty  of  a  similar  crime:  2  Davis's  B.  & 
Incl.,  1876,  pp.  324,  325,  327,  328,  annotated. 
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Iowa, — 1.  Where  marriage  between  the  parties  is  void,  as  where  it  is  pro> 
liibited  by  law;  2.  Impotencyat  time  of  marriage;  8.  Where  either  party  had 
a  husband  or  wife  living  at  the  time  of  the  marriage,  provided  snch  party  has 
not  cohabited  with  the  other  after  the  death  of  the  former  husband  or  wife; 
in  snch  case  it  is  valid;  4.  Insanity  or  idiocy  at  time  of  marriage— for  the 
foregoing  caoses  marriages  may  be  annulled;  5,  Adaltery;  6.  Willful  deser- 
tion for  two  years  without  reasonable  cause;  7.  Conviction  of  felony  after 
marriage;  8.  Habitual  drunkenness;  9.  Inhuman  treatment,  endangering  the 
other's  life;  10.  Pregnancy  of  wife  by  another  than  her  husband,  unless  he 
had  illegitimate  offspring  then  living,  and  unknown  to  wife  at  time  of  mar- 
riage. Defendant  may  obtain  divorce  for  like  causes  above  stated  by  filing  a 
eross-petition.  No  divorce  will  be  granted  on  testimony  of  plaintiff  alonei 
Miller's  Code  Iowa,  1880,  sees.  2211,  2223-2225,  2231,  annotated. 

Idaho. — 1.  Consanguinity;  2.  Former  husband  or  wife  living — such  mar- 
riages, if  solemnized  within  the  territory,  are  void  without  decree  of  divoroe 
or  legal  process;  3.  Incapacity  of  assent  for  want  of  age  or  understanding; 
4.  Proof  of  fraud — in  such  cases,  if  there  shall  have  been  no  subsequent 
voluntary  cohabitation,  the  marriage  shall  be  void  from  sentence  of  nullity; 
but  in  no  case  shall  a  marriage  be  adjudged  a  nullity  on  the  ground  that  one 
of  the  parties  was  under  age  of  legal  consent,  if  free  cohabitation  as  husband 
and  wife  followed  after  the  parties  attained  such  age;  nor  shall  the  mairiage 
of  an  insane  person  be  adjudged  void  after  his  restoration  to  reason,  if  mat- 
rimonial cohabitation  freely  followed  after  such  insane  person  was  restored  to 
sound  mind;  5.  Impotency  at  marriage,  continuing  to  time  of  divorce;  6. 
Adultery  subsequent  to  marriage  and  remaining  unforgiven;  7.  Willful  de- 
sertion for  two  years;  8.  Conviction  of  felony  or  infamous  crimes;  9.  Habit- 
ual gross  drunkenness,  contracted  since  marriage,  and  incapacitating  party 
from  contributing  his  or  her  share  towards  supporting  family;  10.  Extreme 
cruelty;  1 1.  Neglect  of  husband  for  two  years  to  provide  common  neoessa- 
ries  of  life,  where  it  is  not  the  result  of  poverty  and  could  be  avoided  by 
ordinary  industry:  Laws  Idaho,  1864,  pp.  615,  616. 

KaoMOs, — 1.  Bigamy;  2.  Abandonment  for  one  year;  3.  Adultery;  4.  Im- 
potency; 6.  Pregnancy  by  another  man  at  time  of  marriage;  6.  Extreme 
cruelty;  7.  Fraudulent  contract;  8.  Habitual  drunkenness;  9.  Gross  neglect 
of  duty;  10.  Conviction  of  felony,  and  imprisonment  therefor  subsequent  to 
the  marriage.  But  the  court  may,  in  its  discretion,  refuse  to  grant  a  divorce 
where  the  parties  appear  to  be  in  equal  wrong;  and  recrimination  may  be 
shown:  Com.  Laws  Kan.,  1879,  sees.  4178,  4181,  4182,  pp.  690,  691,  anno- 
tated. 

Kentucky, — ^A  man  shall  not  marry  his  mother,  grandmother,  sister, 
daughter,  or  granddaughter;  nor  the  widow  or  divorced  wife  of  his  father, 
grandfather,  son,  or  grandson;  nor  the  daughter,  granddaughter,  mother,  or 
grandmother  of  his  wife;  nor  the  daughter,  or  granddaughter  of  his  brother 
-or  sister;  nor  the  sister  of  his  father  or  mother.  A  woman  shall  not  marry 
her  father,  grandfather,  brother,  son,  or  grandson;  nor  the  widower  or  di- 
vorced husband  of  her  mother,  grandmother,  daughter,  or  grandaughter;  nor 
the  son,  grandson,  father,  or  grandfather  of  her  husband;  nor  the  son  or 
grandson  of  her  brother  or  sister;  nor  the  brother  of  her  father  or  mother. 
If  relationship  is  founded  ou  marriage,  the  prohibition  shall  continue,  not- 
withstanding the  diBsolution  of  the  marriage  by  death  or  divorce,  unless  the 
divorce  is  for  a  cause  that  rendered  the  marriage  originally  illegal  or  void. 
This  section  includes  illegitimate  children  and  relatives.  Marriages  prohib- 
ited by  this  section  are  incestuous  and  void.    The  following  marriages  ara 
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•Iio  prohibited  aad  declared  void:  1.  Wiih  an  idiot  or  limatic;  2.  Between 
»  white  person  and  negro  or  malatto;  3.  With  person  having  hnsband  ot 
wife  liWng  and  nndivorced;  4.  When  not  solemnized  or  oontmcted  in  th» 
presence  of  an  anthorized  person  or  society;  5.  When  male  is  under  foorteen, 
and  female  under  twelve,  at  time  of  marriage.    Both  husband  and  wife  may 
have  a  divorce  for  the  following  causes:  1.  Such  impotency  or  malformation 
as  prevents  sexual  intercourse;  2.  Living  apart  without  any  oohabitation  for 
five  consecutive  years  next  before  the  application.    And  the  party  not  in 
lanlty  for  the  following  causes:  3.  Abandonment  for  one  year;  4^  living;  in 
adultery  with  another  man  or  woman;  5.  Condemnation  for  felony*  here  or 
elsewhere;  6.  Concealment  from  the  other  party  of  any  loathsome  disfftse  ex- 
isting at  the  time  of  marriage,  or  contracting  such  afterwards;  7.  Force, 
duress,  or  fraud  in  obtaining  the  marriage;  8.   Union  with  any  religions 
society  whose  creed  and  rules  require  a  renunciation  of  the  marriage  coTe- 
nant,  or  forbid  the  husband  and  wife  from  cohabiting.    Also  to  the  wife 
when  not*in  like  fault,  for  the  following  causes:   9.  Confirmed  habits  of 
drunkenness  of  husband  for  one  year,  accompanied  -vvith  a  wasting  of  lus  es- 
tate, life,  health,  or  labor,  and  without  any  suitable  provision  for  the  main- 
tenance of  his  wife  and  children;  10.  Habitually  behaving  towards  her  by 
the  husband,  for  not  less  than  six  months,  in  such  cruel  and  inhuman  man- 
ner as  to  indicate  a  settled  aversion  to  her,  or  to  destroy  permanently  her 
peace  and  happiness;  11.  Such  cruel  beating  or  injury,  or  attempts  at  injury, 
by  the  husband,  as  indicate  an  outrageous  and  ungovernable  temper  in  him, 
resulting  in  probable  danger  to  her,  or  great  bodily  injury,  should  she  remain 
with  him.    Also  to  the  husband  for  the  following  causes:  12.  Pregnancy  of 
wife  at  marriage  by  another  man  without  the  husband's  knowledge;  13.  Adul- 
tery committed  by  the  wife,  or  such  lewd,  lascivious  behavior  on  her  part  as 
proves  her  to  be  unchaste,  without  actual  proof  of  a  specific  act  of  adultery; 
14.  Lunacy,  and  unsound  mind,  of  confirmed  and  incurable  character,  of  not 
less  than  three  years'  continuance,  and  which  Lb  the  result  of  intemperance, 
or  of  an  hereditary  taint  of  insanity,  concealed  from  the  other  party  at  the 
time  of  marriage,  seems  also  to  be  a  ground  of  divorce  to  both  husband  and 
wife,  where  the  judge  concurs  in  verdict  of  jury  before  divorce;  15.  Divorce 
from  bed  and  board  may  also  be  granted  for  any  of  the  causes  which  allow  a 
divorce,  or  for  such  other  cause  as  the  court  in  its  discretion  may  deem  snffi- 
cient.     There  shall  not  be  granted  to  any  person  more  than  one  divorce,  ex* 
cept  for  the  causes  for  which  a  divorce  may  be  granted  to  both  husband  and 
wife,  and  to  the  party  not  in  fault  against  the  other  for  living  in  adultery. 
Petition  cannot  be  confessed,  and  adnjiasions  of  defendant  alone  are  insuffi- 
cient proof:  Myers's  Sup.  to  R.  S.  Ey.,  p.  711;  Cren.  Stats.  Ey.,  1873,  pp. 
514,  515,  52a-525;  2  Stanton's  B.  S.  Ky.,  pp.  17,  18,  annotated. 

Louisiana. — 1.  Adultery;  2.  Habitual  intemperance,  excesses,  cruel  treat- 
ment, or  outrageous  conduct,  rendering  life  insupportable;  3.  Condemnation 
to  an  ignominious  punishment,  or  where  the  party  being  charged  with  an  in- 
famous offense  flies  from  justice;  4.  Desertion  for  five  years,  where  tho  absent 
party  has  been  summoned  to  return  by  order  of  a  competent  court,  and  re- 
fuses to  do  so.  Except  in  the  third  case,  and  where  (he  party  is  convicted  of 
adultery,  a  decree  from  bed  and  board  must  first  be  obtained.  One  year  later 
a  decree  for  total  divorce  may  be  applied  for,  if  there  has  been  no  reconcilia- 
tion. In  the  excepted  cases,  judgment  of  divorce  may  be  granted  in  the  same 
decree  which  pronounced  the  separation  from  bed  and  board.  It  seems,  too^ 
that  a  foreign  cause  of  divorce,  sufficient  in  this  state  to  support  a  decree 
from  bed  and  board,  will  enable  the  wife  to  obtain  such  divorce,  where  the 
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nutrriaice  was  contracted  in  the  state,  and  the  wife  went  out  of  it  with  her 
hnsband,  batretomed  alone:  Voorhiee'e  B.  8.  La.,  1876,  aecs.  1190,  1192, 
1198. 

Maine, — No  man  shall  marry  his  mother,  grandmother,  daughter,  grand- 
daughter, step-mother,  grandfather's  wife,  son's  wife,  grandson's  wife,  wife's 
mother,  wife's  grandmother,  wife's  daughter,  wife's  granddaughter,  sister, 
brother's  daughter,  sister's  daughter,  father's  sister,  or  mother's  sister;  and 
no  woman  shall  marry  her  father,  grandfather,  son,  grandson,  step-father, 
grandmother's  husband,  daughter's  husband,  granddaughter's  husband,  hus- 
band's father,  husband's  grandfather,  husband's  son,  husband's  grandson, 
brother,  brother's  son,  sister's  son,  father's  brother,  or  mother's  brother. 
And  no  insane  person  or  idiot  is  capable  of  contracting  marriage.  All  such 
marriages,  as  well  as  those  prohibited  by  law,  and  those  contracted  while  either 
party  has  a  living  undivorced  wife  or  husband,  are,  if  solemnized  within  the 
Btate,  absolutely  void;  and  the  sentence  for  life  of  either  party,  and  oonfine- 
raent  under  it,  dissolves  the  bonds  of  matrimony  without  legal  process  in 
either  caee.  Divorces  are  obtained  for:  1.  Adultery;  2.  linpotenoe;  3.  Ex- 
treme cruelty;  4.  Utter  desertion  for  three  consecutive  years  next  prior  to 
filing  of  libel;  5.  Gross  and  confirmed  habits  of  intoxication;  6.  Gruel  and 
abusive  treatment;  7.  Where  the  husband,  having  sufficient  ability,  cruelly 
neglects  to  provide  for  his  wife;  provided,  that  the  parties  were  married  in 
this  state,  or  cohabited  here  after  marriage,  or  if  the  libelant  resided  here 
when  the  cause  of  divorce  accrued,  or  had  resided  here  in  good  faith  for  one 
year  prior  to  the  commencement  of  proceedings.  But  when  both  parties  have 
been  guilty  of  adultery,  or  there  is  collusion  between  them  to  procure  a 
divorce,  it  shall  not  be  granted.  If  the  parties  leave  the  state  to  obtain  a 
divorce  elsewhere  for  causes  not  legal  in  Maine,  such  divorce  will  there  be 
void.  The  intermarriage  of  a  white  person  with  a  negro,  mulatto,  or  an  In- 
dian, and  the  entry  of  one  under  age  of  legal  consent  into  marriage,  seems  to 
be  impliedly  prohibited:  R.  S.  Me.,  1883,  pp.  515,  520-523,  annotated. 

Maryland, — Any  marriage  within  the  degi^ees  of  kindred  or  affinity  ex- 
pressed in  the  Maine  table  will  render  it  void;  and  divorces  will  be  decreed 
for:  1.  Impotency  at  marriage;  2.  Consanguinity  or  affinity;  3.  Adultery; 
4.  Abandonment  for  three  years,  deliberate  and  final,  with  no  reasonable  ex- 
pectation of  reconciliation;  5.  Illicit,  carnal  intercourse  by  wife  before 
marriage  with  another  man  than  her  husband,  the  same  being  unknown  to 
her  husband  at  the  time  of  marriage.  Divorces  from  bed  and  board  are  de- 
creed for:  6.  JCruel  treatment;  7.  Excessively  vicious  conduct;  8.  Abandon- 
ment and  desertion;  9.  And  for  all  the  above  causes  for  which  a  total  divorce 
would  be  granted.  No  divorce  wiU  be  granted  for  cause  occurring  out  of 
state,  unless  applicant  has  resided  for  two  years  last  past  before  suit  in  the 
state.  A  total  divorce  is  not  prevented  by  a  prior  partial  divorce;  and  ad- 
missions or  consent  will  not  authorize  a  decree:  Rev.  CodeMd.,  1878,  pp. 
480,  481,  annotated. 

MassaehugeUs, — The  prohibitions  are  the  same  as  in  Maine.  Every  marriage 
solemnized  within  this  commonwealth,  which  is  prohibited  on  account  of  con- 
sanguinity or  affinity,  or  bigamy,  insanity,  or  idiocy,  is  void  without  legal 
process.  So  is  a  marriage  under  age  of  consent,  if  the  parties  separate  during 
such  nonage,  and  do  not  afterwards  cohabit:  Sec.  1.  A  divorce  from  the 
bonds  of  matrimony  may  be  decreed  for  adultery,  impotency,  extreme  cruelty, 
utter  desertion  continued  for  three  consecutive  years  next  prior  to  the  filing  of 
the  libel,  gross  and  confirmed  habits  of  intoxication,  cruel  and  abusive  treatment; 
or,  on  the  libel  of  the  wife,  when  the  husband,  being  of  sufficient  ability,  grossly 
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or  wantonly  and  craelly  refuses  or  n^lects  to  provide  suitable  maintenaBoe 
for  her:  Sec.  2.  Snch  divoroe  may  also  be  decreed  when  either  party  haa 
eeparated  from  the  other  without  his  or  her  ooneent,  and  has  nnited  with  a 
religious  sect  or  society  that  professes  to  beliere  the  relation  of  husband  and 
wife  void  or  unlawful,  and  has  continued  united  with  such  sect  or  society  for 
three  years,  refusing  during  that  term  to  cohabit  with  the  other  party;  or 
vu^tu  either  party  has  been  sentenced  to  confinement  at  hard  labor  for  life  or 
lor  five  years  or  more  in  the  state  prison  or  in  a  jail,  or  house  of  oorrectiop; 
and  after  a  divorce  for  such  cause,  no  pardon  granted  to  the  party  so  aentenood 
ahall  restore  such  party  to  his  or  her  conjugal  rights:  Sec.  3.  When  a  divoroe 
from  bed  and  board  under  laws  heretofore  in  force  or  a  divoroe  nut  haa  been 
decreed  and  the  parties  have  lived  separately  for  three  consecutive  years  next 
after  the  decree^  a  divorce  from  the  bonds  of  matrimony  may  be  decreed  npoa 
the  petition  of  the  party  in  whose  favor  the  previous  decree  was  granted;  and 
when  tlie  parties  have  lived  separately  for  five  consecutive  years  next  after 
such  decree,  a  divorce  from  the  bonds  of  matrimony  may  be  decreed  in  favor 
-of  either  party:  Sec.  4.  Except  as  provided  in  the  following  section,  no 
•divorce  shall  be  decreed  if  the  parties  have  never  lived  together  as  husband 
and  wife  in  the  commonwealth;  nor  shall  a  divorce  be  decreed  for  a  cause 
occurring  in  another  state  or  country,  unless,  before  such  cause  occurred*  the 
parties  had  lived  together  as  husband  and  wife  in  the  commonwealth,  and  one 
of  them  lived  in  the  commonwealth  at  the  time  when  the  cause  occurred: 
Sec.  5.  When  the  libelant  haa  resided  in  the  commonwealth  for  five  years 
next  preceding  the  filing  of  the  libel,  or  if  the  parties  were  inhabitants  of  the 
commonwealth  at  the  time  of  their  marriage,  when  the  libelant  has  been 
such  an  inhabitant  for  three  years  next  preceding  such  filing,  a  divorce  may 
be  granted  for  any  cause  allowed  by  law,  whether  it  occurred  in  the  common* 
wealth  or  elsewhere,  unlesa  it  appears  that  the  libelant  has  removed  into  the 
-commonwealth  for  the  purpose  of  obtaining  a  divorce:  Pub.  Stats.  Mass., 
1882,  c.  146,  p.  813,  annotated.  All  decrees  of  divorce  are  to  be  entered  nisi, 
to  become  absolute  after  the  expiration  of  six  montlis  from  the  entiy  thereof, 
on  application,  etc.,  unless  for  cause  it  shall  be  otherwise  ordered:  Id.,  sec.  19, 
p.  815.  And  libel  for  desertion  is  not  to  be  defeated  by  a  temporary  return: 
Id.,  sec  20,  p.  815.  Foreign  divorce  obtained  by  resident  of  oommon wealth 
for  cause  occurring  there,  while  the  parties  resided  there,  and  which  would 
'Dot  authorize  a  divorce  in  the  commonwealth,  are  invalid:  Id.,  sec  41, 
p.  817. 

Michigan, — 1.  Consanguinity  and  affinity;  2.  Bigamy;  3.  Insanity  and 
idiocy  at  time  of  marriage;  4.  Marriage  under  age  of  legal  consent  without 
subsequent  cohabitation;  5.  Force  or  fraud  in  consummating  the  marriage; 
'6.  Sentence  of  imprisonment  for  life — iu  all  the  foregoing  cases,  where  the 
marriage  has  been  solemnized  in  the  state,  it  is  void  without  decree  or  legal 
process;  but  marriages  between  white  persons  and  those  wholly  or  in  part 
of  African  deiceut  are  valid;  7.  Adultery;  8.  Physical  incapacity  at  the  time 
•of  marriage,  if  suit  is  brought  within  two  years;  9.  Sentence  of  imprisonment 
for  three  years  or  more;  10.  Desertion  for  two  yean;  11.  Habitual  drunk- 
enness of  either  party;  12.  Court  may,  in  its  discretion,  divorce  resident 
whose  husband  or  wife  shall  have  obtained  a  divorce  in  any  other  stat» 
Oivoroes  from  bed  and  board  forever,  or  for  a  limited  time,  are  granted  for: 
13.  Extreme  cruelty,  whether  by  personal  violence  or  other  means;  14.  Uttsr 
desertion  for  two  years;  15.  Where  the  husband,  having  ability  to  provide 
suitable  maintenance  for  his  wife,  grossly  or  wantonly  and  cruelly  refuses  or 
n^lects  to  do  so.    The  same  causes,  in  the  court's  discretion,  will  answer  ia 
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application  for  a  total  dlToroe:  2  Howell's  Annotated  Stafak  MIolLy  1882; 
MC8.  6211,  0214,  6223,  6224,  6227-6230,  6259.  No  divoroe  ahall  be  granted 
nnless  the  party  exhibiting  the  petition  or  bill  of  oomplaint  therefor  ahall 
have  resided  in  this  state  one  year  immediately  preceding  the  time  of  ex- 
hibiting SQoh  petition  or  bill;  or  unless  the  marriage  was  solemnized  in  this 
•state,  and  the  complainant  shall  hare  resided  in  this  state  from  the  time 
<of  such  marriage  to  the  time  of  exhibiting  the  x>etition  or  bill:  Id.,  sec  6231. 
No  divorce  shall  be  decreed  in  any  case,  when  it  shall  appear  that  the  pe- 
tition or  bill  therefor  was  founded  in  or  exhibited  by  collusion  between 
the  parties,  nor  where  the  party  complaining  shall  be  guilty  of  the  same 
erime  or  misconduct  charged  against  the  respondent:  Id.,  sec  6232.  In 
case  of  adultery,  although  the  fact  of  adultery  be  established,  the  court 
may  deny  a  divorce  when  the  offense  shall  appear  to  have  been  committed 
by  the  procurement  or  with  the  connivance  of  the  complainant;  or  when  the 
-offense  charged  shall  have  been  forgiven  by  the  injured  party,  and  such  for- 
giveness be  proved  by  express  proof,  or  by  the  voluntary  cohabitation  of  the 
^tro-ties,  with  the  knowledge  of  the  offense,  or  where  the  suit  shall  not  have 
been  brought  within  five  years  after  complainant's  discovery  of  the  offense: 
Id.,  sec.  6261. 

MinncMta. — ^Males  under  eighteen  and  females  under  fifteen  are  incapable 
•of  contracting  marriage.  Person  having  a  husband  or  wife  living  is  prohib- 
ited from  marrying;  and  so  are  parties  who  are  nearer  of  kin  than  first 
cousins,  computing  by  rules  of  the  civil  law,  whether  of  half  or  the  whole 
blood:  Stats.  Minn.,  1878,  sees.  2,  3,  p.  623.  Marriages  are  void  if  con- 
tracted within  the  degrees  mentioned,  if  against  the  prohibitions  of  law,  or 
il  tney  are  bigamous;  provided,  that  if  any  person  whose  husband  or  wife 
Las  been  absent  for  five  successive  years,  without  being  known  to  snch  per- 
•son  to  be  living  during  that  time,  marries  during  the  life-time  of  snch  absent 
husband  or  wife,  the  marriage  shall  be  void  only  from  the  time  that  its  nullity 
is  pronounced  by  a  court  of  competent  authority.  And  consent  obtained  by 
force  or  fraud,  or  incapacity  of  assent  from  lack  of  age  or  understanding,  renders 
the  marriage  void  from  the  time  its  nullity  is  declared  by  a  competent  court. 
Causes  for  divorce:  1.  Adultery;  2.  Impotency;  3.  Cruel  and  inhuman  treat' 
ment;  4.  Sentence  of  imprisonment  to  penitentiary  subsequent  to  marriage; 
A.  Willful  desertion  for  three  years  next  preceding  the  filing  of  the  complaint; 
•6.  Habitual  drunkenness  for  the  space  of  one  year  immediately  preceding  the 
filing  of  the  complaint.  No  divorce  shall  be  granted  unless  the  complainant 
has  resided  in  this  state  one  year  immediately  preceding  the  time  of  exhibit- 
ing the  complaint,  except  for  adultery  committed  while  the  complainant  was 
«  resident  of  this  state  In  any  action  brought  for  a  divorce  on  the  ground 
of  adultery,  although  the  fact  of  adultery  is  established,  the  court  may  deny 
4  divorce  in  the  following  cases:  1.  When  it  appears  that  the  offense  was 
committed  by  the  procurement  or  with  the  connivance  of  the  complainant; 
2.  When  there  has  been  an  express  forgiveness  of  the  adultery  charged,  or  a 
voluntary  cohabitation  of  the  parties,  with  knowledge  of  the  offense;  3. 
When  the  action  has  not  been  brought  within  three  years  after  the  discoverv 
l>y  the  complainant  of  the  offense  charged;  4.  When  it  is  proved  that  the 
plaintiff  has  also  been  guilty  of  adultery,  under  such  circumstances  as  woul^ 
have  entitled  the  defendant,  if  innocent,  to  a  divorce.  A  separation  from 
bed  and  board  forever,  or  for  a  limited  time,  may  be  decreed  on  the  oomplaint 
of  a  married  woman  in  the  following  cases:  1.  Between  any  husband  and 
wife  inhabitants  of  this  state;  2.  When  the  marriage  shall  have  been  sol« 
<annized  or  shall  have  taken  place  within  this  state,  and  the  wife  shall  be  aa 
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actual  resident  at  the  time  of  exhibiting  her  complaint;  3.  When  the 
riage  shall  have  taken  place  ont  of  this  state,  and  the  parties  have  become 
and  remain  inhabitants  of  this  state  at  least  one  year,  and  the  wife  shall  be 
an  actaol  resident  at  the  time  of  exhibiting  her  complaint.  And  snch  sepa- 
ration may  be  decreed  for  the  following  caases:  1.  The  cruel  and  inhnmaxk 
treatment,  by  the  husband,  of  the  wife;  2.  Such  conduct  on  the  part  of  the 
husband  towards  his  wife  as  may  render  it  unsafe  and  improper  for  her  to 
cohabit  with  him;  3.  The  abandonment  of  the  wife  by  the  husband,  and  hia 
refusal  or  neglect  to  provide  for  her:  Id.,  sees.  1,  2,  6,  8,  9,  30,  31,  pp.  62C» 
629. 

Missia^ppi, — I.  Consanguinity  and  affinity;  2.  Natural  impotency;  .3. 
Adultery;  4.  Sentence  to  penitentiary  if  not  pardoned  before  being  sent  there; 
6.  Willful,  continued,  and  obstinate  desertion  for  two  years;  6.  Habitual 
drunkenness;  7.  Habitual  cruel  and  inhuman  treatment,  marked  by  personal 
violence;  8.  Another  husband  or  wife  living;  9.  Insanity  or  idiocy  unkno«'u 
at  marriage;  10.  Pregnancy  of  wife  by  another  man  at  marriage  without  her 
husband's  knowledge.  If  any  person  shall  take  any  maid,  widow,  or  wife, 
contrary  to  her  will,  and  shall  marry  her  himself,  or  cause  or  procure  her  to  be 
Duurried  to  another,  every  such  marriage  is  void.  But  in  applications  fur 
divorce  for  adultery,  if  it  should  appear  that  it  was  committed  by  collusion 
of  the  parties,  for  the  purpose  of  procuring  a  divorce,  or  if  both  parties  be 
guilty  of  adultery,  or  if  they  cohabited  after  a  knowledge  of  the  adultery^ 
then  no  divorce  shall  be  granted:  Kev.  Code  Miss.,  1871,  sees.  1764,  1767, 
1768, 1770. 

AfisMuri. — 1.  When  a  marriage  has  been  or  shall  be  solemnized  between 
two  persons,  and  either  pai*ty  at  the  time  of  the  contract  of  marriage  was  and 
still  is  impotent;  2.  Or  had  a  wifo  or  a  husband  living  at  the  time  of  the 
marriage;  3.  Or  has  committed  adultery  since  the  marriage;  4.  Or  has  absented 
himself  or  herself,  without  a  reasonable  cause,  for  the  space  of  one  year;  5. 
Or,  during  said  marriage,  shall  have  been  convicted  of  felony  or  infamous 
crime;  6.  Or  shall  have  been  addicted  to  habitual  drunkennoss  for  the  space 
of  one  year;  7.  Or  shall  be  guilty  of  such  cruel  or  barbarous  treatment  as  to 
endanger  the  life  of  the  other;  8.  Or  shall  offer  such  indignities  to  the  other 
as  shall  render  his  or  her  condition  intolerable;  9.  Or  when  the  husband  shall 
be  guilty  of  such  conduct  as  to  constitute  him  a  vagrant,  within  the  meaning 
of  the  law  respecting  vagrants;  10.  Or  where,  prior  to  the  contract  of  mar- 
riage, or  the  solemnization  thereof,  either  party  shall  have  been  convicted  of 
a  felony  or  infamous  crime  in  any  state,  territory,  or  country,  without  knowl- 
edge on  the  part  of  the  other  party  of  such  fact  at  the  time  of  such  marriage; 
11.  Or  where  the  intended  wife,  at  the  time  of  contracting  marriage,  or  at 
the  time  of  the  solemnization  thereof,  shall  have  been  pregnant  by  any  other 
man  than  her  intended  husband,  and  without  his  knowledge  at  the  time  of 
such  solemnization — ^the  injured  party,  for  any  of  the  causes  above  enumer- 
ated, may  obtain  a  divorce  from  the  bonds  of  matrimony.  But  if  it  shall 
appear  to  the  court  that  the  adultery,  or  other  injury  or  offense  complained 
of,  shall  have  been  occasioned  by  the  collusion  of  the  parties,  or  done  with  an 
intention  to  procure  a  divorce,  or  that  the  complainant  was  consenting  thereto, 
or  that  both  parties  have  been  guilty  of  adultery,  then  no  divorce  shall  be 
granted:  1  B.  S.  Mo.,  1879,  sees.  2174,  2181,  annotated. 

Montana. — 1.  Natural  impotency;  2.  Bigamy;  3.  Adultery  subsequent  to 
marriage  if  not  followed  by  cohabitation;  4.  Willful  absence  without  rea- 
sonable cause  for  one  year;  5.  Willful  absence  of  one  party  from  the  other* 
ooupled  with  a  departure  from  the  territory,  and  without  an  intention  to  re* 
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tarn;  0.  Habitaal  dnmkenneas  for  one  year;  7.  Extreme  craelty;  8.  Ckm> 
▼iotion  of  felony  or  other  infamoo*  crime,  without  rabeeqnent  cohaUtation. 
Bat  if  it  shall  appear  that  the  injary  or  offense  complained  of  was  by  ooUn- 
eion  of  the  parties  for  the  pnrpoee  of  obtaining  a  divorce,  or  that  both  parties 
have  been  guilty  of  adultery,  when  adultery  is  the  ground  of  complaint,  then 
no  divorce  shall  be  decreed:  Cod.  Stat.  Mont.,  1871-2,  p.  457. 

Nebrania, — 1.  When  one  party  is  a  white  penwn  and  the  other  is  possessed  of 
one  fourth  or  more  negro  blood ;  2.  When  either  party  has  a  husband  or  wife  liv- 
ing at  the  time  of  marriage;  3.  When  either  party  is  insane  or  an  idiot  at  the  time 
of  marriage;  4.  When  the  parties  stand  to  each  other  in  the  relation  of  parents 
and  children,  grandparents  and  grandchildren,  brother  and  sister  of  half  as 
well  as  whole  blood,  uncle  and  niece,  aunt  and  nephew— the  section  extending 
to  illegitimate  as  well  as  legitimate  children  and  reUtives — all  such  marriages 
are  void  without  any  decree  of  divorce;  5.  Marriages  under  nonage,  followed 
by  separation  before  age,  and  these  where  consent  has  been  obtained  by 
fraud  or  force,  if  cohabitation  does  not  follow  in  either  case,  are  voida- 
ble; G.  Adultery;  7.  Physical  irapotency  at  time  of  marriage,  if  brought 
within  two  years;  8.  Sentence  of  imprisonment  for  three  years;  9.  Willful 
abandonment  without  just  cause  for  two  years;  10.  Habitual  drunkenness; 
11.  Sentence  of  imprisonment  for  life.  A  divorce  from  the  bonds  of  matri- 
mony or  from  bed  and  board  may  be  decreed  for  the  cause  of :  1.  Extreme 
cruelty,  whether  practiced  by  using  personal  violence  or  by  otlier  means; 

2.  Or  for  utter  desertion  of  either  party  for  the  term  of  two  years;  3.  And  a 
like  divorce  may  be  decreed  on  complaint  of  the  wife  when  the  husband, 
being  of  sufficient  ability  to  provide  suitable  maintenance  for  hor,  shall 
grossly  or  wantonly  and  cruelly  refuse  or  neglect  so  to  do.  But  no  divorce 
shall  be  decreed  in  any  case  when  it  shall  appear  that  the  petition  therefor 
was  founded  in  or  exhibited  by  collusion  between  the  parties,  nor  where  the 
party  complaining  shall  be  guilty  of  the  same  crime  or  misconduct  charged 
against  the  respondent.  And  in  any  suit  brought  for  a  divorce  on  the  ground 
of  adultery,  although  the  fact  uf  adultery  be  established,  the  court  may  deny 
A  divorce  in  the  following  cases:  1.  When  the  offense  shall  appear  to  have 
been  committed  by  the  procurement  or  with  the  connivance  of  the  com- 
plainant; 2.  When  the  offense  ciiarged  shall  have  been  forgiven  by  the 
injured  party,  and  such  forgiveness  be  proved  by  express  proof,  or  by  the 
voluntary  cohabitation  of  the  parties  with  the  knowledge  of  the  offense; 

3.  When  there  shall  have  been  no  express  forgiveness  and  voluntary  cohabita- 
tion of  the  parties,  and  the  suit  has  not  been  brought  within  &ye  years  after 
complainant's  discovery  of  the  offense  charged:  Brown's  Comp.  Stats.  KeK, 
1881,  pp.  252,  253,  256,  341. 

Nevada, — 1.  (Consanguinity;  2.  Bigamy — ^these  make  marriages  void  with- 
out decree  or  other  legal  proceedings;  3.  Incapacity  of  assent  for  want  of 
age  or  understanding,  or  proof  of  force  or  fraud,  and  not  followed  in  either 
case  by  voluntary  cohabitation,  will  render  marriage  void  from  sentence  of 
oullity;  4.  Impotency  at  time  of  marriage,  continuing  to  time  of  divorce; 
5.  Adultery,  unforgiven;  6.  Willful  desertion  for  two  years;  7.  Conviction 
of  felony  or  infamous  crime;  8.  Habitual,  gross  drunkenness,  contracted  since 
marriage,  and  incapacitating  the  party  from  contributing  his  or  her  share  to 
the  support  of  the  family;  9.  Extreme  cruelty;  10.  Neglect  of  husband,  for 
two  years,  to  provide  the  common  necessaries  of  life,  when  such  neglect  is 
«ot  the  result  of  poverty  on  the  part  of  the  husband,  which  he  could  not  avoid 
by  ordinary  industry:  1  Comp.  Laws  Nev.,  sees.  211,  215,  annotated. 

Neio  Hampshire. — All  marriages  prohibited  by  law  on  account  of  the  con* 
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Mnga!nity  or  Affinity  of  the  parties,  or  where  either  has  a  former  wife  or 
husband  living,  knowing  sach  wife  or  husband  to  be  alive^  if  solemnized  in 
the  state,  are  absolately  void  without  any  decree  of  divorce  or  other  legal 
process.  Divorces  may  be  granted  for  the  following  causes:  1.  Impotency  of 
either  party;  2.  Adultery  of  either  party;  3.  Extreme  cruelty  of  either  party 
to  the  other;  4.  Conviction  of  either  party  of  crime  punishable  in  this  state 
with  imprisonment  for  more  than  a  year,  and  actual  imprisonment  under  such 
conviction;  5.  When  either  party  has  so  treated  the  other  as  seriously  to  in- 
jure health;  6.  When  either  party  has  so  treated  the  other  as  seriously  to 
endanger  reason;  7.  When  either  party  has  been  absent  three  years  together, 
and  has  not  been  heard  of;  8.  When  either  party  is  an  habitual  drunkard, 
and  has  been  such  for  three  yean  together;  9.  When  either  party  has  joined 
any  religious  sect  or  society  which  professes  to  believe  the  relation  of  husband 
and  wife  unlawful,  and  refused  to  cohabit  with  the  other  for  six  montiw 
together;  10.  When  either  party,  without  sufficient  cause,  and  without  tfaa 
consent  of  the  other,  has  abandoned  and  refused  for  three  years  together  to- 
oohabit  with  the  other;  11.  When  the  husband  has  willingly  absented  him- 
self from  the  wife  for  three  years  together,  without  making  suitable  providum 
for  her  support  and  maintenance;  12.  When  the  wife  of  any  citisen  haa 
willingly  absented  herself  from  her  husband  without  his  consent  for  three 
years  together;  13.  When  the  wife  of  any  citizen  has  gone  to  reside  beyond 
the  limits  of  this  state,  and  remained  absent  and  separate  from  her  husband 
ten  years  together,  without  his  consent,  and  without  returning  to  claim  her 
marriage  rights;  14.  When  the  wife  of  any  alien  or  citizen  of  another  state, 
living  separate,  has  resided  in  this  state  for  three  years  together,  her  husband 
having  left  the  United  States  with  the  intention  of  becoming  a  citizen  of 
some  foreign  country,  and  not  haviog  during  that  period  come  into  this  state 
and  claimed  his  marital  rights,  and  not  having  made  suitable  provision  for 
his  wife's  support  and  maintenance.  But  no  divorce  shall  be  granted  for  any 
cause  except  adultery,  unless  such  cause  shall  be  in  existence  at  the  time  of 
filing  the  petition  therefor:  Gen.  Laws  N.  H.,  1878,  pp.  431,  432. 

New  Jerset/, — 1.  Bigamy,  the  second  marriage  being  void  a6  initio;  2.  Con- 
sanguinity and  affinity;  3.  Adultery;  4.  Willful,  continued,  and  obstinate 
desertion  for  three  years;  5.  Physical  and  incurable  impotence;  this  renders 
the  marriage  void  db  inUio,  .  Elxtreme  cruelty  is  a  cause  for  divorce  from  bed 
and  board  only,  and  is  granted  for  life,  or  for  a  limited  period:  Kevision  of 
N.  J.  L.  1709-1877,  p.  315,  valuably  annotated. 

New  Mexico, — All  marriages  between  relations  and  children,  including 
grandfathers  and  grandchildren  of  all  degrees,  between  half  brothers  and 
sisters,  as  also  of  full  blood,  between  uncles  and  nieces,  aunts  and  nephews, 
are  incestuous  and  void,  but  they  must  be  so  declared  by  decree.  Ille- 
gitimate as  well  as  legitimate  children  are  included.  The  causes  for  divoroe 
are  only  three,  viz.:  1.  Adultery;  2.  Cruel  or  inhuman  treatment;  3.  Aban- 
donment: Comp.  Laws  N.  M.,  1884,  sees.  992,  997,  998. 

New  York, — 1.  Nonage  of  either  party  at  date  of  marriage  without  con- 
summation or  subsequent  cohabitation  after  female  has  attained  her  majority; 
2.  Former  husband  or  wife  of  either  party  living,  and  the  previous  marriage 
still  in  force;  3.  Idiocy  or  lunacy;  any  relative  may  bring  an  action  for  this 
cause;  4.  Consent  by  force  or  fraud,  and  no  subsequent  voluntary  cohabita- 
tion; 5.  Physical  incapacity  for  marriage,  if  brought  within  two  years. 
For  any  of  the  foregoing  causes  existing  at  the  time  of  marriage,  the  mar- 
riage may  be  declared  void  by  a  sentence  of  nullity,  but  such  sentence  wilt 
not  be  pronounced  solely  on  the  declarations  or  confessions  of  the  partiea. 
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Biyoroet  nuty  be  decreed  and  marrUgee  diMolved,  whenever  adultery  baa 
been  oommitted  by  any  bnsband  or  wife,  in  either  of  the  following  cases: 
!•  Where  both  husband  and  wife  were  inhabitants  of  this  state  at  the  time 
el  the  commission  of  the  offense;  2.  Where  the  marriage  has  been  solemnized 
or  has  taken  plaoe  within  this  state,  or  where  the  injured  party,  at  the  timo 
of  the  commission  of  the  offense  and  at  the  time  of  exhibiting  the  bill  of 
complaint,  shall  be  an  actual  inhabitant  of  this  state;  3.  Where  the  offens» 
has  been  committed  in  this  state,  and  the  injured  party,  at  the  time  of  ex- 
hibiting the  bill  of  complaint,  is  an  actual  inhabitant  of  this  state.  Although 
the  fact  of  adultery  be  established,  the  court  may  deny  a  divorce  in  the  fol- 
lowing cases:  1.  Where  the  offense  shall  appear  to  have  been  committed  by 
the  procurement  or  with  the  connivance  of  the  complainant;  2.  Where  th» 
offense  charged  shall  have  been  forgiven  by  the  injured  party,  and  such  for- 
giveness be  proved  by  express  proof,  or  by  the  voluntaiy  cohabitation  of  the 
parties  with  the  knowledge  of  the  ^t;  3.  Where  the  suit  has  not  beeni 
brought  within  five  years  after  complainant's  discovery  of  the  offense; 
4.  Where  it  shall  be  proved  that  the  complainant  has  also  been  guilty  of 
adultery,  under  such  circumstances  as  would  have  entitled  the  defendant,  if 
innocent,  to  a  divorce.  A  separation  from  bed  and  board  forever,  or  for  a 
limited  time,  may  be  decreed  on  the  complaint  of  a  married  woman,  for  the 
following  causes:  1.  The  cruel  and  inhuman  treatment  by  the  husband  of 
his  wife;  2«  Such  conduct  on  the  part  of  the  husband  towards  his  wife  a» 
may  render  it  unsafe  and  improper  for  her  to  cohabit  with  him;  3.  The  aban- 
donment of  the  wife  by  the  husband,  and  bis  refusal  or  neglect  to  provide  for 
her:  3  Banks's  R.  S.  N.  Y.,  6th  ed.,  153-157,  annotated. 

North  Carolina, — All  marriages  between  a  white  person  and  a  negro  or 
Indian,  or  between  a  white  person  and  a  person  of  negro  or  Indian  descent,  to> 
the  third  generation  inclusive,  or  between  any  two  persons  nearer  of  kin  than 
first  cousins,  or  between  a  male  person  under  sixteen  years  of  age  and  any 
female,  or  between  a  female  person  under  fourteen  years  of  age  and  any  male, 
or  between  persons  either  of  whom  has  a  husband  or  wife  living  at  the  time 
of  sach  marriage,  or  between  persons  either  of  whom  is  at  the  time  physically 
impotent,  or  is  incapable  of  contracting  from  want  of  will  or  understanding, 
shall  be  void;  provided,  that  no  marriage  followed  by  cohabitation  and  the 
birth  of  issue  shall  be  declared  void  after  the  death  of  either  of  the  parties, 
for  any  of  the  causes  stated  above,  except  for  that  one  of  the  parties  was  a 
white  person  and  the  other  a  negro  or  Indian,  or  of  negro  or  Indian  descent 
to  the  third  generation  inclusive,  and  for  bigamy.  In  estimating  the  degree 
of  kinship,  the  half-blood  shall  be  counted  as  the  whole  blood.  All  marriages 
between  a  white  person  and  a  negro  or  Indian,  or  between  a  white  person  and 
a  person  of  negro  or  Indian  descent  to  the  third  generation  inclusive,  shall 
be  absolutely  void  to  all  intents  and  purposes,  and  shall  be  so  held  and  de- 
clared by  every  court  at  all  times,  whether  during  the  lives  or  after  the  deatlia 
of  the  parties  thereto.  CSauses  for  divorce:  1.  If  either  party  shall  separate 
from  the  other  and  live  in  adultery;  2.  If  the  wife  shall  commit  adultery;  3. 
Natural  impotency  at  date  of  marriage;  4.  If  tlie  wife  at  the  time  of  the 
marriage  be  pregnant,  and  the  husband  be  i^^norant  of  the  fact  of  such  preg- 
nancy, and  be  not  the  father  of  the  child  with  which  the  wife  was  pregnant 
at  the  time  of  the  marriage.  Divorces  from  bed  and  board  may  be  granted 
in  the  following  cases:  1.  If  either  party  shall  abandon  his  or  her  family; 
2.  Or  shall  by  cruel  or  barbarous  treatment  endanger  the  life  of  the  other;  3. 
Or  shall  maliciously  turn  the  other  out  of  doors;  4.  Or  shall  offer  such  in- 
dignities to  the  person  of  the  other  as  to  render  his  or  her  condition  intolerable 
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And  life  bardensomei  5.  Or  shall  hATe  become  an  habttaal  droakaidx  1  Oode 
N.  C,  1883,  seoB.  1284-1286, 1810,  1811,  annotated. 

Ohio. — 1.  That  either  party  had  a  husband  or  wife  living  at  the  ttme  of 
the  marriage  from  which  the  divorce  is  songht;  2.  Willful  absence  of  either 
party  from  the  other  for  three  years;  3.  Adultery;  4.  Impoteney;  5.  Ex- 
treme cmelty;  6.  Frandnlent  contract;  7.  Any  gross  neglect  of  duty;  8. 
Habitoal  drankenness  for  three  years;  0«  The  imprisonment  of  either  party 
in  a  penitentiary  nnder  sentence  thereto;  bnt  the  petition  for  divorce  under 
this  cUnse  shall  be  filed  during  the  imprisonment  of  the  adverse  party;  10. 
The  procurement  of  a  divorce  without  this  state  by  a  husband  or  wife,  by 
virtue  of  which  the  party  who  procured  it  is  released  from  the  obUgations  ot 
the  marriage,  while  the  same  remain  binding  upon  the  other  party.  When 
thh  wife  files  her  petition  for  divoroe  or  alimony,  the  husband  may  file  a 
cross-petition  for  divorce  for  any  of  the  above  causes.  If  the  husband  has 
filed  a  petition  for  divorce,  she  may  file  her  cross-petition  for  alimony,  with 
or  without  a  prayer  for  the  dissolution  of  the  marriage  contract;  and  such 
petition  or  cross-petition  for  alimony  may  be  for  the  following  causes:  1. 
Adultery;  2.  Any  gross  neglect  of  duty;  3.  Abandonment  of  the  wife  with- 
out good  cause;  4.  That  there  is  a  separation  in  consequence  of  ill  treatmoit 
on  the  part  of  the  husband,  whether  the  wife  is  maintained  by  the  husband 
or  not;  5.  Habitual  drunkenness;  6.  Sentence  to  and  imprisonment  in  a  pen- 
itentiary, in  which  case  the  application  must  be  made  while  the  husband  is 
so  confined:  2  R.  S.  Ohio,  1880,  sees.  5689,  6702,  annotated. 

Oregon. — ^The  following  marriages  are  prohibited:  1.  Former  husband  or 
wife  living  at  time  of  subsequent  marriage;  2.  When  kinship  is  nearer  than 
first  cousins,  whether  of  the  whole  or  half  blood,  computing  by  the  rules  of 
the  civil  law;  3.  When  one  is  a  white  person  and  the  other  a  negro,  or  a  per- 
son of  one  fourth  or  more  negro  blood.  Such  marriages  are  void  absolutely. 
Incapacity  of  contracting  or  assenting  for  want  of  legal  age  or  sufficient  un- 
derstanding, or  consent  obtained  by  force  or  fraud,  renders  the  marriage  void- 
able. And  a  dissolution  of  the  marriage  contracts  may  be  declared  at  the  suit 
or  the  claim  of  the  injured  party  for  either  of  the  following  causes:  1.  Impo- 
teney, existing  at  the  time  of  the  marriage,  and  continuing  to  the  commence 
ment  of  the  suit;  2.  Adultery;  3.  Conviction  of  felony;  4.  Habitual  gross 
drunkenness,  contracted  since  marriage,  and  continuing  for  two  years  prioi* 
to  the  commencement  of  the  suit;  5.  Willful  desertion  for  the  period  of  three 
years;  6.  Cruel  and  inhuman  treatment,  or  personal  indignities,  rendering 
life  burdensome.  In  suit  for  first  cause,  defendant  may  admit  the  adultery^ 
and  show  in  bar  of  the  suit  either:  1.  That  the  act  was  committed  by  the 
procurement  or  with  the  connivance  of  the  plainti£F;  2.  Or  that  the  act  has 
been  expressly  forgiven,  or  impliedly  so,  by  the  voluntary  cohabitation  of  the 
parties  after  knowledge  thereof;  3.  Or  that  the  plaintiff  has  been  guilty  of 
adultery  also,  without  the  procurement  or  connivance  of  the  defendant,  and 
not  forgiven  as  provided  in  subdivision  2;  4.  Or  that  the  suit  has  not  been 
commenced  within  one  year  after  the  discovery  of  the  act  by  the  plaintiff. 
And  for  causes  3,  4,  5,  or  6  he  may  admit  the  chaige,  and  show  in  bar  of  the 
suit  that  the  act  complained  of  was  committed  by  the  procurement  of  the 
plaintiff,  or  that  it  has  been  expressly  forgiven,  or  that  the  suit  has  not  been 
commenced  within  one  year  after  the  right  of  suit  accrued:  Gen.  Laws  Or., 
1843-72,  sees.  486,  487,  491,  494,  Code  Civ.  Proc.,  and  p.  660,  annotated. 

PennsylvaTiia. — 1.  Consanguinity  or  affinity — this  renders  the  marriage 
void;  2.  Impoteney  at  marriage  with  incapacity  for  procreation,  which  still 
continues;  3.  Bigamy;  4.  Adultery;  6.  Willful  and  malicious  desertion  far 


Dec  1866.]  Hamakwk  v.  Hamakkr,  78X 

two  yesn  witiiont  reMonaUe  omim;  6.  Ornel  and  barbttroos  treftiment  ti 
the  wife  by  the  hoaband,  whereby  her  life  ii  endangered;  7.  Snoh  faidignitUw 
offered  by  the  hnaband  to  the  wife,  as  to  render  her  condition  intolerable  and 
her  life  bnrdenaome,  and  thereby  force  her  to  withdraw  from  the  honae  and 
family  of  her  husband;  8.  Marriage  obtained  by  frand,  force,  or  coercion^ 
withoat  Bubseqnent  confirmation  by  injnred  purty;  0.  Sentence  of  either 
party  to  two  years'  imprisonment  or  more,  for  a  felony;  10.  Cmel  and  bar* 
barons  treatment  of  the  husband  by  the  wife,  rendering  his  condition  intoler- 
able or  life  burdensome;  11.  Personal  abuse,  or  such  conduct  on  either  side 
as  renders  life  intolerable  and  burdensome,  even  if  at  the  time  such  conduct 
eiisted  the  parties  lived  in  another  state.  Divorces  from  bed  and  board  may 
be  decreed  for:  1.  Husband's  malicious  abandonment  of  his  family;  2.  Turn- 
ing his  wife  out  of  doors;  3.  Cruel  and  barbarous  treatment  endangering  the 
wife's  life;  4.  Such  indignities  offered  to  the  wife's  person  as  to  render  her 
condition  intolerable  or  life  burdensome,  and  thereby  force  her  to  withdraw 
from  the  husband's  house  and  family.  They  may  continue  until  a  reconcilia- 
tion takes  place,  or  until  the  husband  offers  by  Ubel  to  receive  and  cohabit 
with  his  wife  again:  Brightley's  Prudon's  Dig.,  1700^1861,  pp.  345-347,  349, 
annotated. 

Rhode  ItHand, — 1.  Divorces  from  the  bond  of  marriage  shall  be  decreed  in 
case  of  any  marriage  originally  void  or  voidable  by  law;  2.  And  in  case  either 
party  is  for  crime  deemed  to  be  or  treated  as  if  civilly  dead;  3.  Or,  from  ab- 
senc«>  or  other  circumstances,  may  be  presumed  to  be  naturally  dead.  The 
la^-  provides  that  all  marriages,  when  either  of  the  parties  have  a  former 
wife  or  husband  living  at  the  time  of  such  marriage,  or  where  either  of  them 
shall  be  an  idiot  or  lunatic  at  the  time  of  such  marriage,  shall  be  absolutely 
void;  that  no  man  shall  marry  bis  mother,  grandmother,  daughter,  son's 
daughter,  daughter's  daughter,  step-mother,  grandfather'a  wife,  eon's  wife, 
son's  son's  wife,  daughter's  son's  wife,  wife's  mother,  wife's  grandmother, 
wife's  daughter,  wife's  son's  daughter,  wife's  daughter's  daughter,  sister, 
brother's  daughter,  sister's  daughter,  father's  sister,  or  bis  mother's  sister; 
that  DO  woman  shall  marry  her  father,  grandfather,  son,  son's  son,  daughter's 
son.  step-father,  grand  mother's  husband,  daughter's  husband,  son's  daughter's 
husband,  daughter's  daughter's  husband,  husband's  father,  husband's  grand- 
father, husband's  sou,  husband's  son's  son,  husband's  daughter's  son,  brother, 
brother's  son,  sister's  son,  father's  brother,  or  her  mother's  brother;  and  that 
if  any  man  or  woman  shall  intermarry  within  the  degrees  aforesaid,  every 
such  marriage  shall  be  null  and  void;  but  these  provisions  shall  not  extend  to, 
or  in  any  way  affect,  any  marriage  which  shall  bo  solemnized  among  the 
Jews,  within  the  degrees  of  affinity  or  consanguinity  allowed  by  their  religion. 
Divorces  shall  also  be  decreed  for:  4.  Impotency;  6.  Adultery;  6.  Ex- 
treme cruelty;  7.  Willful  desertion  for  five  years  of  either  of  the  parties,  or 
for  such  desertion  for  a  shorter  period  of  time,  in  the  discretion  of  the  court; 
8.  For  continued  drunkenness;  9.  For  neglect  or  refusal  on  the  part  of  the 
husband,  being  of  sufficient  ability,  to  provide  necessaries  for  the  subsistence 
of  his  wife;  10.  And  for  any  other  gross  misbehavior  and  wickedness  in  either 
of  the  parties  repugnant  to  and  in  violation  of  the  marriage  covenant.  But 
whenever  it  shall  appear  that  the  absence,  adultery,  cruelty,  desertion,  or 
other  cause  of  complaint  as  aforesaid  was  committed  or  occasioned  by  the 
collusion  of  the  parties,  and  done  or  contrived  with  an  intention  to  procure  a 
divorce,  in  such  case  no  divorce  shall  be  decreed.  Divorces  from  bed,  board, 
and  future  cohabitation,  until  the  parties  be  reconciled,  may  be  granted  for 
any  of  the  causes  for  which,  by  law,  a  divorce  from  the  bond  of  marriaga 
Ax.  Dso.  Vol.  LXY— 46 
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may  be  deoreed,  ind  for  moh  other  oaiiaee  as  may  seem  to  require  the  eaae; 
Fab.  Stats.  R.  I.,  1882,  pp.  416,  426,  annotated. 

8<mth  CaroUna, — "Fastidious"  South  Oarolina,  the  ''diToroe-denying" 
state,  until  quite  recently  steadily  refused  either  to  grant  a  single  legisUtii* 
divorce  or  to  vest  the  authority  in  her  courts:  Vaigneur  v.  Kirhf  2  Deoan.  Bq. 
640,  note  644;  Hull  v.  Hull,  2  Strobh.  Eq.  174;  MaUiwn  v.  MaUHatm,  1  U. 
387;  and  in  1847  there  came  from  the  supreme  court  of  Greorgia  the  following 
laudation:  "  In  South  Carolina,  to  her  unfading  honor,  a  divorce  has  not  been 
granted  since  the  revolution:"  Head  v.  Head,  2  Ga.  196.  But  in  the  present 
constitution  of  1868  is  the  following  provision:  '*  Divorces  from  the  bond  of 
matrimony  shall  not  be  allowed  but  by  the  judgment  of  a  court,  aa  shall  be 
prescribed  by  law.**  In  1872  a  statutoiy  enactment  was  made  to  cany  this 
provision  into  effect.  It  provides  that  a  total  divorce  may  be  decreed:  I. 
For  adultery;  2.  Abandonment  or  desertion  for  two  years,  if  caused  by  ex* 
treme  cruelty  of  either  party,  or  by  the  husband's  gross,  wanton,  and  cruel 
neglect  to  provide  suitable  maintonanoe  for  his  wife  where  he  has  ability  to  do 
sa  But  divorce  on  ground  of  adultery  shall  not  be  granted  if  parties  have 
cohabited  after  knowledge  of  offense,  if  more  than  five  years  have  elapsed 
before  suit  brought,  or  if  the  crime  was  committed  by  the  procurement  or  con- 
nivance of  the  plaintive:  Acte  1871-2,  pp.  30,  31. 

TewMMet* — 1.  That  either  party,  at  the  time  of  the  contract,  waa  and  still 
is,  naturally  impotent  and  incapable  of  procreation;  2.  That  either  party  has 
knowingly  entered  into  a  second  marriage  in  violation  of  a  previous  marriage 
still  subsisting;  3.  That  either  party  has  committed  adultery;  4.  Willful  or 
malicious  desertion,  or  absence  of  either  party  without  a  reasonable  cause 
for  two  whole  years;  5.  Being  convicted  of  any  crime  which  by  the  laws  of  the 
state  renders  the  party  infamous;  6.  Being  convicted  of  a  crime  which  by  the 
laws  of  the  state  is  declared  to  be  a  felony,  and  sentenced  to  confinement  in 
the  penitentiary;  7.  That  either  party  has  attempted  the  life  of  the  other  by 
poison  or  any  other  means  showing  malice;  8.  Refusal  on  part  of  a  wife  to 
remove  with  her  husband  to  this  stete,  without  a  reasonable  cause,  and  will* 
fully  absenting  herself  from  him  for  two  years;  9.  That  the  woman  was  preg- 
nant at  the  time  of  the  marriage,  by  another  person,  without  the  knowledge 
of  the  husband;  10.  Habitual  drunkenness  of  either  party  shall  also  be  a 
cause  of  divorce  from  the  bonds  of  matrimony,  when  the  husband  or  wife 
have  contracted  the  iiabit  of  drunkenness  after  marriage.  The  following 
shall  be  causes  of  divorce  from  bed  and  board  and  from  the  bonds  of  matri- 
mony, at  the  discretion  of  the  court:  1.  That  the  husband  is  guilty  of  such 
cruel  and  inhuman  treatment  or  conduct  towards  his  wife  as  renders  it  unsafe 
and  improper  foi:her  to  cohabit  with  him  and  be  under  his  dominion  and  con- 
trol; 2.  That  he  has  offered  such  indignities  to  her  person  as  to  render  her 
condition  intolerable,  and  thereby  foroed  her  to  withdraw;  3.  That  he  has 
abandoned  her,  or  tomed  her  out  of  doors  and  refused  or  neglected  to  provide 
for  her.  But  if  the  cause  assigned  for  the  divorce  be  adultery,  it  shall  be 
a  good  defense,  and  perpetual  bar  to  the  same,  if  the  defendant  allege  and 
prove:  1.  That  the  complainant  has  been  guilty  of  like  crime;  2.  That  the 
complainant  has  admitted  the  defendant  into  oonjugal  society  and  embraces 
after  knowledge  of  the  criminal  act;  3.  That  the  complainant,  if  the  husband, 
allowed  of  the  wife's  prostitations  and  received  hire  for  them;  4.  That  he 
exposed  her  to  lewd  company,  whereby  she  became  insnared  to  the  crime 
aforesaid.  Marriages  with  certain  kindred,  and  between  whites  and  negroes, 
are  prohibited,  but  the  statute  itself  does  not  seem  to  declare  them  void  or 
voidable.    It  is  apparently  left  to  the  courts.    Divorce  noay  be  granted  lor 
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etnae  origiiiatiDg  oat  of  steto  if  oomplaiiiaiit  has  been  &  reridant  of  state  for 
two  ymn  next  praooding  the  filing  of  his  petition:  1  Ststs.  Tenn.,  1871,  sees. 
244^.2450,  24eO,  annotated. 

Texas. — Penon  of  European  blood  or  his  desoendants  oannot  intennarry 
with  Africans  or  the  desoendants  of  Africans.  Snch  marriages  are  nnll  and 
void.  Divorces  are  decreed:  1.  Where  either  the  hnsband  or  wife  is  gnilty 
of  excesses,  cruel  treatment^  or  outrages  toward  the  other,  if  snch  ill  treat- 
ment is  of  such  a  nature  as  to  render  their  living  together  insupportaole; 
2L  In  favor  of  the  husband,  where  his  wife  shall  have  been  taken  in  adultery, 
or  where  she  shall  have  voluntarily  left  his  bed  and  board  for  the  space  of 
three  years  with  the  intention  of  abandonment;  3.  In  favor  of  the  wife, 
where  the  husband  sliall  have  left  her  for  three  years  with  the  intention  of 
abandonment,  or  where  he  shall  have  abandoned  her  and  lived  in  adultery  with 
another  woman;  4.  In  favor  of  either  the  husband  or  wife,  when  the  other 
shall  have  been  convicted,  after  marriage,  of  a  felony,  and  imprisoned  in  the 
state  prison;  provided,  that  no  suit  for  divorce  shall  be  sustained  because  of 
the  conviction  of  either  party  for  felony  until  twelve  montiis  after  final  jndg* 
meut  of  conviction,  nor  then,  if  the  governor  ahall  have  pardoned  the  convict; 
provided,  that  the  husband  has  not  been  convicted  on  the  testimony  of  the 
wife,  nor  the  wife  on  the  testimony  of  the  husband.  In  any  suit  for  divorce 
for  the  cause  of  adultery,  if  it  shall  be  proved  that  the  complainant  haa  been 
guilty  of  the  like  crime,  or  haa  admitted  the  defendant  into  conjugal  society 
or  embraces  after  he  or  she  knew  the  criminal  fact,  or  that  the  complainant 
(if  the  husband)  connived  at  his  wife's  prostitution,  or  exposed  her  to  lewd 
oompany,  whereby  she  became  insnared  to  the  crime  aforesaid,  it  shall  be  a 
good  defense  and  a  perpetual  bar  againat  said  suit;  or  if  it  appears  that  the 
adultery  complained  of  is  occasioned  by  collusion  of  the  parties,  and  done 
with  intention  to  procure  a  divorce,  or  where  both  partiea  shall  be  guilty  of 
adultery— then  no  divorce  shall  be  decreed:  R.  S.  Tex.,  1879,  arts.  2843,  2861, 
2866,  p.  413. 

Ulcth. — 1.  Impotency  at  time  of  marriage;  2.  Adultery  si^bsequent  to  mar- 
riage; 3.  Willful  desertion  without  reasonable  cause  for  one  year;  4.  Habit- 
ual drunkenness;  5.  Conviction  of  felony  subsequent  to  marriage;  6.  Inhuman 
treatment  endangering  the  other's  life;  7.  When  it  shall  be  made  to  appear 
to  the  satisfaction  and  conviction  of  the  court  that  the  partiea  cannot  live 
in  peace  and  union  together,  and  that  their  welfare  requirea  a  aeparation. 
Either  party  may  obtain  a  divorce  for  snch  causes:  Laws  Utah,  1852,  p.  83; 
Laws  1855,  p.  163. 

VermonL — 1.  Consanguinity  or  affinity;  2.  Bigamy — such  causes  render  a 
marriage  void  ab  inUio,  without  decree  of  divorce  or  other  legal  process;  8. 
Wanting  age  of  legal  consent  at  time  of  marriage;  4.  Idiocy  or  lunacy;  5. 
Physical  incapacity  for  entering  into  married  state,  if  brought  within  two 
years;  6.  Consent  of  either  party  obtained  by  force  or  fraud — such  causes 
render  the  marriage  contract  voidable;  in  the  case  of  a  married  lunatic,  no 
sentence  of  nullity  shall  be  pronounced  if  it  appesrs  that  the  parties  freely 
cohabited  as  huaband  and  wife  after  the  luuatic  waa  restored  to  a  sound 
mind;  so  where  party's  consent  was  obtained  by  force  or  fraud,  the  marriage 
shall  not  be  snnulled  if  it  appears  that  at  any  time  before  the  conynencement  of 
the  suit  the  parties  voluntarily  cohabited  as  husband  and  wife;  no  marriage 
shall  be  declared  null  solely  on  the  declarations  or  confessions  of  the  parties; 
7.  For  adultery  in  either  party;  8.  When  either  party  is  sentenced  to  confine- 
ment to  hard  labor  in  the  state  prison  for  life,  or  for  three  years  or  more,  and 
is  aotnally  confined  at  the  time;  9.  For  intolerable  severity  in  either  par^i 
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has  been  ftbaent  for  aeroi  yeen  and  not  heard  of  during  that  time;  11.  On 
petition  of  the  wife  when  the  husband,  being  of  soffioient  peooniaxy  abiliij 
to  proride  Btdtable  maintananoe  for  her,  without  canae  groaaly  or  wantonly 
and  cruelly  refuaea  or  uegleota  so  to  do.  But  no  divorce  shall  be  domeed  for 
any  cause  if  tiie  parties  neyer  lived  together  as  husband  and  wife  in  this  state; 
nor  for  a  canae  which  accrued  in  another  state  or  country,  unlesa  the  partiea, 
before  such  cause  accrued,  lived  together  as  husband  and  wife  in  this  state; 
nor  for  a  cause  which  accrued  in  another  state  or  country,  unless  one  of  the 
parties  then  lived  in  this  state:  Rev.  Laws  Vt.,  1880,  aecs.  2346,  2349,  2354» 
2367t  2359,  2360,  2382,  2363,  annotated. 

Virginia, — 1.  All  marriages  between  a  white  person  and  a  negro;  2.  Big- 
amy— such  marriages  are  void  without  any  legal  process;  3.  Gonsanguinity 
or  affinity;  4.  All  marriages  solemnized  when  either  party  waa  insane;  5. 
Physical  inoapaoity;  6.  Marriages  under  age  of  consent— these,  if  solemnised 
within  the  state,  shall  be  void  from  the  time  they  are  so  declared  by  a 
decree  of  divorce  or  nullity;  7<  Adultery;  8.  For  natural  or  incurable  impo- 
tency  of  body,  existing  at  the  time  of  entering  into  the  matrimonial  contract; 
9.  Where  either  of  the  parties  is  sentenced  to  confinement  in  the  peniten- 
tiary; 10.  Where,  prior  to  the  marriage,  either  party,  without  the  knowledge 
of  the  other,  had  been  convicted  of  an  infamous  offense;  11.  Where  either 
party,  charged  with  an  offense  punishable  with  death  or  confinement  in  the 
penitentiary,  has  been  indicted,  is  a  fugitive  from  justice,  and  has  been  absent 
for  two  years;  12.  Where  either  party  willfully  deserts  or  abandons  tiie  other 
for  five  years — a  divorce  may  be  decreed  to  the  party  abandoned;  13.  Where, 
at  the  time  of  the  marriage,  the  wife,  without  the  knowledge  of  the  husband, 
was  enednte  by  some  person  other  than  the  husband;  14.  Or  prior  to  such 
marriage  had  been,  without  the  knowledge  of  the  husband,  notoriously  a 
prostitute — such  divorce  may  be  decreed  to  the  husband;  but  no  such  divoros 
shall  be  decreed  if  it  appears  that  the  party  applying  for  the  same  has  cohabited 
with  the  other  after  knowledge  of  such  conviction  of  an  infamous  offense;  or 
has  cohabited  with  the  wife  after  knowledge  of  the  fact  that  she  was  eacetate, 
or  had  been  a  prostitute,  as  aforesaid.  Divorce  for  adultery  ahall  not  be 
granted  if  it  appear:  1.  That  the  parties  voluntarily  oohabited  after  the 
knowledge  of  the  fact  of  adultery;  2.  Or  that  it  occurred  more  than  five  years 
before  the  institution  of  the  suit;  3.  Or  that  it  was  committed  by  the  pro- 
curement or  connivance  of  the  plaintiff.  A  divorce  from  bed  and  board  may 
be  decreed  fur:  1.  Cruelty;  2.  Reasonable  apprehension  of  bodily  hurt;  3b 
Abandonment;  4.  Or  desertion:  Code  Va.,  1873,  pp.  S50-SS2. 

Washington  Territory. — Marriages,  when  either  party  has  a  husband  or 
wife  living,  or  when  the  parties  thereto  are  nearer  of  Idn  to  each  other  than 
second  cousins,  whether  of  the  whole  or  half  blood,  computing  by  the  rules 
of  the  civil  law,  are  prohibited.  1.  Want  of  legal  age  or  sufficient  under- 
standing; 2.  Consent  of  either  party  obtained  by  force  or  fraud — ^these  two 
causes  render  the  marriage  voidable  at  suit  of  the  party  laboring  under  the 
disability;  3.  Consent  obtained  by  force  or  fraud,  without  subsequent  volun- 
tary cohabitation;  4.  Adultery  unforgiven,  and  if  suit  is  brought  within  one 
year  after  discovery  of  the  crime;  5.  Impotency;  6.  Abandonment  for  one 
year;  7.  Cruel  treatment,  or  personal  iniquities  rendering  life  burdensome; 
8.  Habitual  drunkenness;  9.  Neglect  of  husband  to  make  suitable  provisions 
lor  his  family;  10.  Imprisonment  in  penitentiary,  if  complaint  is  filed  dnr^ 
log  the  term  of  such  imprisonment;  11.  Any  other  causa  deemed  by  the 
sufficient,  and  the  court  shall  be  satisfied  that  the  parties  oan  no  longef 
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I&TB  togetiier.    AdminioxM  akme  ar»  inanffiemit:  Wash.  Oock,  1881, 
•48,2000,2381. 

Wmt  FtrgMd. — 1.  Void  and  voidable  Buurriagw  aa  in  Virgiiiia;  2.  Adal- 
tsry;  3.  Watural  and  iiwaraMe  impatmot  at  date  of  nwariage;  4^  SeDtaMseol 
eoufliwmgpt  in  peoutantiary;  &  Omviolion  ef  infiunoaa  offiBaae  prior  to  roar- 
riage  without  the  knowledge  of  the  other  party;  6.  WiUfal  deaartion  to 
three  years;  7.  Pregnancy  of  the  wife  at  marriage  by  other  than  her  hus- 
band, and  without  his  knowledge;  8.  Where  the  wife  before  marriage,  with* 
out  the  knowledge  of  the  husband,  has  been  notoriously  a  prostitute;  9. 
Where  the  husband  before  marriage  has,  without  the  knowledge  of  the  wife, 
beeu  notoriously  licentious.  In  the  fifth,  seventh,  eighth,  and  ninth  divis- 
ions a  divorce  will  not  be  granted  where  there  has  been  subsequent  cohabita- 
tion with  knowledge.  Divorces  from  bed  and  board  may  be  decreed  for:  1. 
Gmel  or  inlmauus  trstttmeat;  2.  Rsaaonable  appr^enaioo  d  bodily  hurt;  8. 
Abaadoameot;  4»  DesertiQii.  For  eiroonistaiioca  uader  which  the  divorce 
will  be  refused  when  suit  is  on  ground  of  adultery,  see  "  ViigiQia.*'  La  a  di- 
voros  from  bed  and  board,  the  court  may  decree  perpetaal  separation,  and 
protection  of  each  party  in  person  and  property.  If  the  decree  be  granted 
lor  desertian,  a  total  divorce  will  be  decreed  at  the  end  of  three  yean,  on  ap- 
plication of  the  injured  party.  Divorces  from  bed  aad  board  may  be  revoked 
%t  any  time,  on  joint  application  of  the  parties:  Code  W.  Va.,  1868,  pp.  440- 
443. 

WtBCOiuin. — 1.  GoQsanguinity  and  affinity;  2.  Bigamy—such  marriages 
are  void  without  legal  process;  3.  Nonage,  if  not  followed  by  cohabitation 
after  attaining  majority;  4.  Want  of  understanding  or  insanity,  if  not  fol- 
lowed by  cohabitation  after  such  insane  person  was  restored  to  reason;  5. 
Consent  obtained  by  fraud  or  force,  with  no  subsequent  voluntary  cohabita- 
tion-—such  marriages  are  voidable;  6.  Sentence  of  imprisonment  for  life — 
this  dissolves  a  marriage  abaohttely;  7.  Adultery;  8.  Impotency;  9  Sen- 
tence of  imprisonment  for  three  years  or  more;  10.  Willful  desertion  for  one 
year  last  past;  II.  Cruel  and  inhamaa  treatment  by  any  meaae;  12.  Habit- 
ual drunkennesB  of  either  party  for  one  year;  13w  Voluntary  sepaiatioa  and 
living  apart  for  Itv^  yean  nazt  preceding  aait.  Eitber  party  ooay  apply.  Di- 
voroBB  from  bed  and  board  may  be  decreed  for:  1.  WilUol  daaartBOB  to  cos 
year;  2.  Cruel  tnatawnt;  3.  Dmnkenaeas;  4.  Where  the  haaband,  with 
sufficient  ability,  neglects  to  provide  for  the  wife;  5.  Where  the  husband*! 
conduct  randera  it  unsafe  or  improper  to  the  wife  to  live  with  him.  Soeh 
divorces  may  be  rendered  forever  or  for  a  limited  time.  For  extreme  cruelty 
and  the  two  canses  laat  mantioned,  a  total  divorce  may,  in  the  oomrt's  dis- 
eretion,  be  rendered  when  the  circumstances  justify  it.  In  any  action 
brought  for  a  divorce  on  the  ground  of  adultery,  although  the  fact  of  adul- 
tery be  established,  the  court  may  deny  a  divorce,  as  shown  in  Nebraska,  ex- 
eept  that  suit  for  adultery  must  be  brought  within  three  years:  R.  S.  Wis., 
lecs.  2349,  2350,  2353,  2355,  2358,  2360,  annotated. 

Wjfoming  TerrUory, — 1.  When  one  party  is  a  white  person  and  the  othet 
is  posaeesed  of  one  eighth,  or  more,  negro  or  Mongolian  blood;  2.  Bigamy;  3. 
Insanity  or  idiocy  at  time  of  marriage;  4.  Consanguinity — such  marriages 
■re  void  without  any  decree  of  divoroe;  5.  Nonage,  if  not  followed  by  co- 
habitation after  attaining  majority;  6.  Cdoseat  of  party  obtained  by  force  or 
fraud,  not  followed  by  subsequent  voluntary  cohabitation— auoh  marriages 
m  voidable;  7.  Adultery;  8.  Physical  incompetency  at  time  of  marriage; 
t.  ScDtsnoa  to  imprisonment  for  lliree  years  or  mora;  10.  WQIfdl  abandfl»> 
to  ooa  y«ar;  11.  Habitual  drnakonnsaa;  12»  Baytsd  giuH  of 
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inhnman  treatoient  m  endAogan  life  of  the  other.  No  divorce  wfll  be  de- 
creed where  there  has  been  ooUiuion,  or  where  oomplainaat  ie  gollty  of  sum 
mifloondiiet  obuged  against  respondent.  Ko  decree  will  be  made  solelj  en 
the  declarations,  oonfeMions,  or  admissions  of  the  partiea.  In  snit  broog^ 
for  diyoroe  on  ground  of  adultery,  divorce  may  be  denied  as  in  Wii 
CSomp.  Laws  Wy.,  1870,  pp.  291-20& 


GRiLTTAN  t;.   GbATTAN. 

[18  ILUHQIB,  187.] 
ADTANOnCtfRT  18  GlR  OF  IimSTATS,  IK  HIB  Lm-Tna,  AVD  Sr  AVflOFA^ 

Tioy,  OF  Whole  or  part  of  what  donee  will  be  supposed  to  be  eDtUled 

to  on  the  ancestor's  deaths 
Gift  to  Child  ob  Hub  bt  Ajscessok  in  hib  Lifb-timb  a  Pboia  Faoib 

Advanoembnt. 
Advanoements  abb  to  be  Treated  as  Debts  Dub  Estate  fbom  Pabtt  to 

Whom  Thbt  abe  Made,  when  such  parl^  comes  in  for  his  distiibntlfe 

share  with  his  co-heirs,  and  may  be  deducted  out  of  his  share  of  the 

entire  estate  brought  together  in  hotch-pot,  if  such  share  be  snffioient  for 

that  purpose. 
Hbib  Adtanobd  mat  Elect  to  bitheb  Retain  What  He  hab  Reokivbu, 

OB  to  Relinquish  It  and  claim  his  equal  share  with  the  others  in  the 

distribution  of  the  estate. 
Advancement  need  not  be  Rbtubned  to  EarrATB  in  Spbcib  ob  Kibd; 

but  is  to  be-estimated  aooording  to  its  value  at  the  time  the  advancement 

was  made. 
Adyanoed  Hbib  is  not  Entitled  to  Pabtioipate  with  hie  CSo-hbibe  ib 

DiBTBiBUTiON  OF  ESTATE,  uuless  he  brings  his  advancement  into  hotdi* 

pot  with  the  whole  estate,  and  takes  his  equal  portion  thereof. 
Widow's  Shabe  of  Pebsonal  Estate,  and  hbb  Dowbb  in  Lands,  s  Taken 

REOABDLEas  OF  ADVANCEMENTS,  and  balance  only,  after  deduoting  her 

share,  b  treated  as  estate  for  distribution. 
Pabtt  Entitlbd  to  One  only  of  Sevebal  Things  at  his  Election,  must 

Exercise  Such  Right  of  Election  in  Reasonable  Timb,  where  other 

rights  are  involved;  and  if  he  does  not,  or  cannot  for  want  of  l^gal 

capacity,  such  as  being  an  in&nt,  equity  will,  in  favor  of  other  parties 

in  interest,  do  it  for  him,  or  bar  him  from  a  future  exercise  of  the  rights 

OOUBTS  OF  EqUITT  HAVE  PARAMOUNT  JURISDICTION  IN  GaSES  OF  ADMINIS- 
TRATION AND  Settlement  of  Estates,  and  may  control  courts  of  law  in 
their  action  in  the  settlement  and  distribution  of  estates. 

OoUBTS  of  EqUITT   HAVE    PARAMOUNT    AND    PLENARY   JURISDICTION    OVER 

Persons  and  Estates  of  Infants,  and  wiU,  in  the  exercise  of  that  juris- 
dictioD,  cause  to  be  done  whatever  may  be  necessary  to  preserve  their 
estates  and  protect  their  interests. 

Thb  principal  facts  are  stated  in  the  opinion.  The  minor 
heirs  appeared  by  guardian  ad  litem.  The*  proofs  substantiaU; 
sustained  the  allegationB  of  the  bill,  and  the  plaintiff  assigned 
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ihat  the  court  enred  in  xefosmg  to  grant  him  tha  relief  px^jed 
icT,  and  in  dismissing  his  bill. 

W,  J.  JUen^  for  the  plaintiff  in  error. 

By  Conrty  SsuniBB,  J.  This  was  a  bill  in  equity  for  distribu- 
tion of  an  intestate's  estate.  The  bill  alleges  that  in  1862  Silas 
Grattan  died  intestate,  leaving  the  complainant,  Ayariah  B.  and 
Philip  D.  B.  Orattan,  his  children  and  sole  heirs  at  law, 
and  Elizabeth  Orattan,  his  widow,  him  surriving,  and  seised  of 
certain  real  estate  in  this  state,  which  descended  to  said  heirs, 
and  possessed  of  certain  personal  estate,  which  remains  for  dis- 
tribution among  them;  that  said  Silas  in  his  life-time  convejed, 
and  caused  to  be  convejed,  to  said  Agsariah  and  to  said  Philip 
respectiyely,  bj  way  of  advancements,  and  with  the  intention  of 
providing  for  the  complainant  out  of  the  remainder  of  his  estate, 
certain  real  estate;  that  said  Azariah  and  said  Philip,  at  the  time 
of  making  said  advancements,  were,  and  still  are,  infants,  and 
that  said  Silas  died  without  providing  for  complainant;  that  one 
Binckley  is  administrator  of  the  estate  of  said  Silas,  and  has  in 
his  hands  said  personal  estate  for  distribution.  The  bill  makes 
said  Azariah^  Philip,  and  Elizabeth,  and  said  Binckley,  defend- 
ants, and  prays  that  said  Azariah  and  Philip  be  compelled  to 
bring  into  hotch-pot  with  the  estate  of  said  Silas  their  respective 
advancements,  or  be  barred  from  participating  as  heirs  in  the 
said  estate.  Upon  the  hearing  the  court  dismissed  the  complain- 
ant's bill. 

Without  refening  to  the  evidence,  which  appears  sufficient  to 
entitle  the  complainant  to  a  decree,  if  the  facts  alleged  entitle 
him  to  equitable  relief,  we  proceed  to  examine  the  legal  and 
equitable  questions  involved.  Our  statute  provides  that ' '  where 
any  of  the  children  of  a  person  dying  intestate,  or  their  issue, 
shall  have  received  from  such  intestate  in  his  life-time  any  real 
or  personal  estate  by  way  of  advancement,  and  shall  desire  to 
come  into  the  partition  or  distribution  of  such  estate,  with  the 
other  parceners  or  distributees,  such  advancement,  both  of  real 
and  personal  estate,  shall  be  brought  into  hotch-pot  with  the 
whole  estate,  real  and  personal,  of  such  intestate;  and  every 
person  so  returning  such  advancement  as  aforesaid  shall  there- 
upon be  entitled  to  his  or  her  just  proportion  of  said  estate:" 
Stats.  111.,  1856,  p.  1201.  This  provision  is  in  harmony  with 
the  ancient  customs  of  certain  localities,  and  with  the  common 
law  generally  of  England,  with  regard  to  lands  descended  in 
coparcenary  existing  at  the  time  of  the  settlement  of  the  American 
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•olonieSf  and  with  the  sabBeqaent  staiate  of  distribationa  at 
22  &  23  Oar.  n. :  Bao.  Abr. ,  tit.  Oopareeners,  E;  Id. ,  tii  TJaea  and 
TrustB,  D;  Id.,  tit.  Executors  and  AdministratorB,  K;  Will- 
%ms  on  Executors,  907,  924;  2  Eenf  s  Com.  420-422. 

The  principle  of  the  English  statute  is  equality  of  diairibation 
)f  the  ancestor's  personal  estate  among  his  children  and  their 
ilescendants;  and  such  is  the  object  and  purpose  of  our  statute^ 
including  both  the  real  and  personal  estate  of  the  ancestor. 

An  advancement  is  the  giving  by  the  intestate,  in  his  life- 
time, by  anticipation,  the  whole  or  a  part  of  what  it  is  supposed 
the  donee  will  be  entitled  to  on  the  death  of  the  party  mafring 
it.  And  according  to  the  decisions  under  the  English  and  simi* 
lar  American  statutes,  the  ancestor  must  have  died  intestate; 
the  gift  must  have  been  made  in  his  life-time  and  completely 
executed  on  his  part,  with  the  intention  that  the  same  should 
be  the  child's  portion  of  his  estate,  or  a  part  of  such  portion; 
the  gift  to  the  child  or  heir  made  in  the  life-time  of  the  intestate 
ancestor  is  prima  facie  an  advancement,  and  is  to  be  treated,  in 
case  the  party  to  whom  the  advancement  was  made  comes  in  for 
his  distributive  share  with  his  co-heirs,  as  a  debt  due  from  him 
to  the  estate,  and  may  be  deducted  out  of  his  share  of  the  entire 
estate  so  brought  together,  if  such  share  be  sufficient  for  that 
purpose;  the  widow  takes  her  share  of  the  personal  estate,  and 
of  course  her  dower  in  the  lands,  without  regard  to  advauce- 
ments,  and  the  balance  only,  after  deducting  the  widow's  share, 
is  treated  as  estate  for  distribution;  the  child  advanced  or  pro- 
vided for  will  be  entitled  to  participate  with  his  co-heirs  in  the 
estate  for  distribution  only  upon  bringing  in  what  he  has  r^ 
ceived  by  way  of  advancement,  and  taking  with  them  of  the 
whole  estate  so  united  his  equal  portion;  and  the  property  or 
money  advanced  need  not  be  returned  in  specie  or  kind,  but  is 
to  be  estimated  according  to  its  value  at  the  time  the  advance- 
ment was  made,  and  the  heir  so  advanced  and  coming  in  will  be 
entitied  to  his  equal  share  of  the  whole,  deducting  the  value  of 
the  advancement:  Edwards  v.  Freeman^  2  P.  Wms.  440;  Bac 
Abr.,  tit.  Executors  and  Administrators,  E;  Id.,  tit.  Uses  and 
Trusts,  D;  Williams  on  Executors,  916-924;  2  Story's  Eq.  Jur., 
sees.  1202-1206;  Jackson  v.  Maisdorf,  11  Johns.  91  [6  Am.  Deo. 
866];  Bemis  v.  Steams,  16  Mass.  200;  Osgood  v.  Breed,  17  Id. 
866;  mioi  v.  CoUier,  1  Yes.  16;  CasOedon  v.  Tamer,  8  AtL 
269;  Kircudbrighl  v.  Kircudbrighl,  8  Yes.  66;  Steams  v.  Steams, 
I  Pick.  167. 

These  rules,  adopted  by  the  courts  in  the  construction  and 
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«irforc6Hi6iit  ol  ft  stfttiile  saboeqnentlj  nibrtaatiBllyiiicQcponiled 
iato  our  law  by  legidatiye  enactment,  and  oonaistent  witii  the 
eTident  spirit  and  policT^  of  the  latter  statate,  ave  presomed  to 
have  been  in  the  mind  of  the  legislature  at  the  time  of  its  adop- 
tion, and  control  its  constmction:  Campbdl  v.  Qumlin,  3  Scam. 
289;  Bigg  v.  WiUon,  18  HI.  15. 

The  heir  advanced  may,  if  he  ohooee,  retain  what  he  has 
received;  but  if  he  does,  he  most  be  content,  and  relmqmsh  all 
daim  of  participation  with  his  co-heirs  in  the  distribution  or 
partition  of  the  ancestor's  estate.  Necessarily,  therefore,  it  is 
for  him  to  elect  whether  he  will  retain  what  has  been  advanced 
to  him  and  relinquish  all  right  in  the  estate  descended  and  for 
distribution,  or  will  return  or  account  for  the  advancement,  and 
take  of  the  entire  estate  commingled  equally  with  the  other 
heirs.  Infants,  for  want  of  legal  capacity,  cannot  exercise  this 
power  and  right  of  election,  and  these  infant  defendants  must 
be  excluded  from  partaking  in  the  distribution  in  this  case,  or 
the  estate  must  remain  in  the  hands  of  the  administrator  until 
they  arrive  at  full  age;  unless  equity  will  interpose,  and  upon 
ascertaining  what  would  be  most  beneficial  for  them  under  the 
facts,  exercise  for  them  this  power.  A  party  entitled  to  one 
only  of  several  things,  at  his  election,  where  other  rights  are 
involved,  must  exercise  such  right  of  election  in  a  reasonable 
time,  and  if  he  does  not,  or  cannot  for  want  of  legal  capacity, 
in  favor  of  other  parties  in  interest,  equity  will  do  it  for  him, 
or  bar  him  from  a  future  exercise  of  the  right:  2  Story's  Eq. 
Jur.,  c.  30. 

Courts  of  equity  have  a  paramount  jurisdiction  in  cases  of  ad- 
ministration and  the  settlement  of  estates,  and  may  control  courts 
of  law  in  their  action  in  the  settlement  and  distribution  of  estates : 
1  Story's  Eq.  Jur.,  c.  9;  Williams  on  Executors,  1239,  1240. 
They  have  also  a  similar  and  plenaiy  Jurisdiction  over  the  per- 
BtmB  and  estates  of  infants,  and  will  in  the  exercise  of  that  juris- 
diction cause  to  be  done  whatever  may  be  necessary  to  preserve 
their  estates  and  protect  their  interests:  2  Story's  Eq.  Jur.,  c.  35; 
Cowls  V.  Coiols,  3  Gilm.  435.  In  this  case,  if  the  value  of  the  ad- 
vancements respectively  does  not  exceed  the  share  of  the  heir  in 
the  whole  personal  estate  for  distribution  among  the  heirs,  in- 
cluding the  advancements,  and  the  court  upon  a  further  hearing 
shall  find  it  beneficial  to  the  infant  defendants  to  take  their  dis- 
tributive shares  and  portions  of  the  entire  estate,  instead  of  re- 
laining  their  respective  advancements,  it  will  not  be  necessary 
to  touch  the  reed  estate  descended,  but  the  advancement  may  be 
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deduoted  from  fhe  ahaxe  of  the  parly  to  nhom  it  ivas  uukSb; 
ofherwisey  in  order  to  do  complete  equity  to  all,  it  mi^  be 
neoesBary  to  make  partition  of  such  real  estate,  after  dispoaiiig 
of  the  personal  estate  according  to  the  rights  of  the  parties,  and 
for  that  pnipose  it  majperhaps  be  necessary  for  the  complainant 
to  amend  his  faiU. 

Decree  reyersed  and  cause  remanded. 

Decree  reversed. 


What  abb  Advakcimeiiih:  See  note  to  Tumd^B  Ajgpmi»  5S  Am.  Dee;. 
BOl. 

ADTANoncxiraB  OoNsiiTUTB  Ko  Past  or  Esxatk:  ChoBe  v.  jLodbeBum,  35 
Am.  Bee.  277;  Black  v.  WkUaU,  59  Id.  423;  bat  will  be  included  in  it  to  pie- 
■enre  equality  in  distribntion:   Wfuimabar  v.  Van  BvMrh^  23  Id.  748. 

Bight  of  Elsciion  must  bb  Exkbchhtcd  in  Bsasoxablb  Timb:  Hani' 
•on  V.  JlieHenry,  52  Am.  Dec  435.  In  the  case  of  minora,  court  will  refer 
matter  to  a  master,  who,  after  inquiry,  will  ascertain  the  value  of  the  in- 
terests, and  direct  what  election  shall  be  made:  McQueen  v.  McQueem,  02 
Id.  205. 

EQurrr  JuBiSDionoN  otxb  Matters  or  Pbobatb:  Wade  r.  Am.  OoL 
Society,  45  Am.  Deo.  324;  Often  v.  Or^htont  48  Id.  742,  and  eachanstiTe  note 
thereto  744. 

Ck>nBT  or  Chancbbt  has  Power  to  Ck>NTR0L  Cubtodt  or  Ihfaiit8  as  Wbll 
AS  their  Estates,  within  its  jurisdiction:  CowU  v.  CawU,  44  Am.  Deo.  706« 
and  citations  in  note  to  same  714. 

The  principal  case  was  gited  in  Lynch  y.  Rotan,  39  lU.  19,  to  tiie  two 
last  points  in  the  syllabus,  supra.    In  Tovmeend  v.  Raddle,  44  Id.  448,  it 
cited  to  the  point  next  to  last  in  syllabus  above.    In  HartmannYm 
59  Id.'  104,  it  was  cited  to  last  point  in  syllabus  abova 
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p.8  ILUHCU,  194.] 
HOMKSTBAD    IN    ILLINOIS,   UNDER  ACT  OF  1851,   DOES  NOT  INCLUDB  TtUka 

OP  TncBER-LAND,  a  mile  from  the  house  and  farm  oconpied«  not  ad- 
joining, yet  from  which  fuel  was  alone  derived  for  use  on  tiie  fann. 
Such  tract  is  not  a  part  of  the  homestead. 
Widow's  Benepit  op  Homestead  Aot  is  not  Lost  by  reason  of  her  ab- 
sence for  a  year  after  death  of  husband,  on  account  of  ill  health,  and 
without  intention  of  abandonment. 

DXPIdENOT    BELOW    OnE    THOUSAND    DOLLARS  IN    VaLUB    OP    HOMBSTBAD 

CANNOT  BB  Made  UP,  uuder  Illinois  homestead  aot  of  1851. 
It  is  Question  op  Fact  whether  Adjoining  and  Oontiouous  Tracii 
OP  Land  forming  one  compact  body  are  part  of  homeetead. 

This  cause  was  commenced  in  Fulton  county  court  on  petition 
of  Nathan  Beadles,  a  creditor  of  the  estate  of  W-  O.  Walten, 
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deoeaaedy  to  obtain  an  order  oompelling  Maryille  0.  Waltem, 
administratrix  of  said  deceaaed,  to  applj  for  a  decree  to  aell  the 
real  estate  mentioned  in  the  opinion  to  pay  debts,  etc.,  the  per* 
sonalty  having  been  ezhaosted.  The  administratrix  claimed  the 
said  real  estate  as  a  homestead  under  the  act  of  1851.  It  con* 
eiRted  of  two  pieces:  one  tract  of  seveniy-two  and  a  half  acrea 
occupied  by  decedent  daring  his  life-time  as  a  homestead,  and 
on  which  he  lived  at  the  time  of  his  death;  and  another  tract  of 
sereniy-two  acres  of  timber-land,  lying  near  the  first,  but  not 
adjoining  the  same,  and  used  for  the  purpose  of  supplying  the 
homestead  with  wood,  timber,  etc.,  the  same  alleged  as  being 
necessaxy  to  the  use  of  the  homestead;  and  both  pieces,  subject 
to  the  widow's  right  of  dower,  not  worth  to  exceed  the  sum  of 
one  thousand  dollars.  Petitioner  alleged  an  abandonment  on 
the  widow's  part  of  her  right  to  claim  a  homestead.  After  hear- 
ing of  the  allegations,-  proofs,  etc. ,  a  decree  was  rendered  refus- 
ing to  grant  petitioner's  prayer  as  to  the  said  homestead;  but  it 
was  ordered  that  the  administratrix  petition  that  court  for  leave 
to  sell  the  seventy-two  acres  of  timber-land  to  pay  the  debts  of 
said  estate.  From  this  judgment  petitioner  appealed  to  the 
circuit  court  of  said  county.  It  was  shown  on  the  hearing  that 
an  heir  to  the  said  Walters  had  been  bom  since  his  decease,  but 
six  ill*  eight  miles  from  the  said  premises.  The  cause  of  the 
widow's  temporary  absence  will  appear  from  the  opinion.  The 
circuit  court  rendered  a  decree  ordering  the  administratrix  to 
apply  to  the  proper  tribunal  for  leave  to  sell  both  pieces  of  land 
for  the  i)ayment  of  the  debts  of  the  estate  by  a  given  day,  etc. 
Defendant  then  prosecuted  a  writ  of  error,  and  his  two  last 
causes  assigned  for  error  were:  1.  That  the  court  erred  in  de- 
creeing that  the  seventy-two  and  a  half  acres  were  subject  to 
the  payment  of  the  debts  of  the  estate;  2.  That  the  court  erred 
in  ordering  the  administratrix  to  apply  for  the  sale  of  any  of  the 
land  for  the  payment  of  the  debts  of  the  estate.  The  other  facts 
are  stated  in  the  opinion. 

Bo88  and  Shope,  and  O,  H,  Browning ^  for  the  plaintiff  in  error. 
Ooudy  and  Juddy  for  the  defendants  in  error. 

By  Oourt,  Soatss,  J.  Two  questions  arise:  whether  a  tract  of 
timber  a  mile  from  the  farm-land,  and  not  adjoining,  yet  from 
which  supplies  of  timber,  rails,  fire-wood,  etc.,  were  alone  de- 
rived for  the  support  of  the  farm,  can  be  treated  as  part  of  the 
homestead  under  the  act  of  1851,  where  both  acts  do  not  exceed 
the  amount  fixed  in  the  act;  and  whether  the  widow,  having 
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leoMd  fhe  &im  and  dwelling  for  a  year  after  the  deaih  at  her 
hnabandy  and  zeeided  six  or  eight  mileB  from  it,  with  her  father, 
until  her  reoovexy  from  a  confinement,  thereby  lost  her  home- 
stead rights  by  abandonment,  though  she  did  not  intmd  to 
abandon  the  premises  as  a  homestead  when  she  left 

The  language  of  the  act  seems  to  contemplate  bat  one  piece 
of  land.  The  exemption  is  confined  to  *'  the  lot  of  ground  and 
the  buildings  thereon,  occupied  as  a  residence  and  owned  by  the 
debtor,  being  a  householder  and  having  a  family,  to  the  value  of 
one  thousand  dollars:"  Acts  1851,  p.  25,  sec.  1.  There  is  no 
provision  in  this  act  to  make  up  the  value  of  the  homestead  to 
one  thousand  dollars,  by  other  property,  when  it  falls  short  in 
value.  Under  the  act  in  relation  to  judgments  and  executions, 
B.  3.  1845,  p.  306,  sec.  33,  certain  values  are  exempted,  and 
debtor  may  select  property  to  the  value  of  sixty  dollars,  and 
it  may  be  for  the  fuel  and  provisions  for  the  family  for  three 
months,  and  for  the  stock.  But  this  homestead  act  contains  no 
provision  to  make  up  a  deficiency  in  the  value  of  the  homestead 
below  one  thousand  dollars,  nor  is  there  any  intimation  of  such 
an  intention  in  any  provision  of  the  act.  The  contrary  is 
strongly  inferable  from  the  act,  for  the  exemption  is  "  to  the 
value  of  one- thousand  dollars,"  in  the  ''  lot  of  ground  and  the 
buildings  thereon,  occupied  as  a  residence."  In  the  event  of 
the  lot  and  buildings  exceeding  that  value,  provision  is  made  to 
divide  the  premises,  if  divisible,  leaving  the  dwelling  and  so 
much  of  the  lot  as  together  are  worth  one  thousand  dollars; 
but  if  indivisible,  then  for  a  sale  of  the  whole,  and  for  the  pay- 
ment of  one  thousand  dollars  to  the  debtor,  which  is  exempted 
from  levy  and  sale  for  one  year:  Acts  1851,  p.  26,  sees.  3-5. 
The  protection  for  one  year  may  enable  the  debtor  to  reinvest 
the  amount  in  another  homestead.  Two  or  more  adjoining  lots 
might  be  occupied  and  used  as  one  lot  for  a  homestead,  and 
might  be  so  essentially,  so  as  to  be  indivisible.  I  am  not  able, 
however,  to  construe  the  act  as  including  distinct  and  separate 
lots  or  tracts  not  adjoining  or  contiguous,  not  even  for  tha  pur- 
pose of  securing  so  essential  an  article  as  fuel.  I  am  therefore 
of  opinion  that  the  timber  tract  in  this  case  cannot  be  claimed 
and  exempted  as  a  part  of  *'  the  lot  of  ground  "  upon  which  the 
dwellings  and  homestead  exist.  The  objects  and  provisions  of 
the  act  are  much  more  circxmiscribed  than  the  '*  act  to  define  the 
extent  of  possession  in  cases  of  settlement  on  the  public  lands," 
under  which  the  case  of  Oleason  v.  Edmunds,  2  Scam.  448,  was 
decided.    There  the  court  gave  great  latitude  to  the  settler  to 
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include  more  or  lesB  land  within  the  boundaries  of  hie  letUe* 
ment  claim;  bnt  here  it  is  confined  to  the  *'lot  of  gzoond" 
occupied  by  the  dwellings  and  home,  or  actual  residence^  of  the 
housekeeper.  This  lot  of  ground  may  be  but  a  few  feet  square, 
while  the  debtor  owns  thousands  of  acres  in  many  other  tracts. 
It  may  again  contain  thousands  of  acres  in  one  compact  body, 
embracing  many  surveys  or  legal  subdivisions.  It  is  doubtless 
a  question  of  fact  whether  particular  adjoining  and  contiguous 
tracts,  forming  one  compact  body,  is  or  not  parcel  of  the  home- 
stead. So  might  separate,  disconnected  parcels  fall  under  the 
more  general  idea  of  parcel  of  the  homestead  place.  But  I  con- 
ceive the  intention  of  the  legislature  in  confining  the  exemption 
to  ''  the  lot  of  groimd"  containing  the  dwellings  and  residence 
designedly  narrowed  the  protection  to  less  than  would  be  in- 
cluded in  the  more  comprehensive  terms  of  the  ''  homestead"  as 
known  under  the  dower  act  and  in  general  parlance.  The  ex- 
emption of  personal  property  from  sale  under  execution  gives 
absolute  ownership  of  the  property  to  the  debtor,  while  covered 
by  that  protection,  and  he  may  sell  or  mortgage  the  same  with- 
out losing  that  protection  either  to  himself  or  mortgagee :  Vaughan 
V.  Thompson,  17  HI.  78;  see  also  Cook  v.  ScoU,  1  Gilm.  333;  Mc- 
Clmkey  v.  McNeely,  3  Id.  578;  CasseU  v.  WUliania,  12  lU.  387. 

Whatever  may  be  the  effect  of  the  act  under  consideration,  in 
this  view,  with  respect  to  the  debtor  himself,  which  I  do  not 
propose  to  discuss  or  decide  here,  though  the  act  would  seem  to 
contemplate  occupancy  as  a  residence,  yet  the  estate  preserved 
to  the  widow  and  children  is,  until  the  youngest  arrives  at  age, 
which  may  be,  in  case  of  a  posthumous  birth,  twenty-one  years 
and  nine  months,  and  in  case  of  the  widow  surviving  the  non- 
age of  the  youngest  child,  she  has  a  life  estate.  Thus  upon  the 
contingency  of  thus  surviving,  a  freehold  is  created  in  the 
widow.  But  all  unquestionably  take  upon  condition  of  con- 
tinuing occupancy  by  some  or  one  of  them,  widow  or  child. 
It  is  contended  here  that  the  homestead  was  abandoned  and  lost 
by  the  widow  having  rented  out  the  premises  for  some  ten 
months,  during  which  time  she  resided  with  her  father,  some 
six  or  eight  miles  distant,  where  her  bad  health  and  approaching 
confinement  required  her  to  find  that  attention  and  care  that  she 
could  not  obtain  by  remaining  in  the  dwelling-house  of  the 
homestead.  What  is  the  meaning  of  ''  occupy,"  or  ''  continuing 
to  occupy,"  within  the  intention  of  the  legislature  ?  In  common 
parlance  and  in  reference  to  housekeeping,  we  at  once  attach  the 
idea  of  actual  residence,  dwelling,  abiding  on,  the  place  of  bed. 
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board,  and  vaddng,  three  acts  of  constant  reconenoe  to  supply 
the  necessaries  of  life  and  renew  the  physical  man.  This  is  the 
second  sense  given  it  by  Webster,  bat  it  is  used  also  in  the  sense 
of  possess  generally,  and  Webster  also  uses  the  word  **  possess"  in 
the  same  variety  of  senses  in  the  main  as  is  given  to  ''oooapy^or 
*'  occupancy/'  Tom  to  2  Boav.  Law  Diet.,  2dO,  Oocapancj; 
336,  Possession — and  we  find  thewords  used  and  understood  in 
the  same  great  variety  of  senses.  If  a  man  go  abroad  ammo  re» 
vertendi,  and  reside  for  temporary  purposes  of  trade  or  other 
business,  he  will  not  lose  his  domicile;  and  yet  we  know  that  tiie 
party's  domicile  follows  his  actual  residence.  So  it  is  with  foreign 
ministers  and  diplomatic  agents.  In  contemplation  of  law,  thej 
continue  to  occupy  their  mansions  or  dwellings  in  their  own 
country,  though  actually  resident  abroad  for  years.  A  person 
may  have  a  constructive  possession  or  occupancy,  and  he  may 
have  a  posaeseio  pedis  by  tenants  or  actual  indosures,  and  in 
contemplation  and  within  the  meaning  of  law  he  may  have 
actual  possession,  actual  occupation,  without  residence.  Such 
is  the  difference  between  the  statutes  of  limitation  of  1835  and 
1839.  The  object  of  a  temporary  absence  here  was  the  preservs- 
tion  of  health,  it  may  be  also  of  life.  The  farm  is  made  pro- 
ductive in  the  mean  time  by  renting,  thus  contributing  to  the 
end  designed  in  a  homestead — the  support  in  part  of  the  family. 
There  was  no  intention  of  abandonment,  as  a  constant  anxiety 
was  shown  and  expressed  to  do  nothing  to  lose  the  right  to  the 
homestead  as  such.  We  shall  put  no  such  harsh  and  narrow 
construction  upon  the  language  and  intention  of  the  legialatnre 
as  to  take  away  the  estate,  when  it  becomes  impolitic  or  imprac- 
ticable to  continue  to  occupy  by  actual  residence  for  a  season 
— the  possession,  the  occupation,  being  preserved  for  the  bene- 
fit of  the  family  in  the  mean  time,  by  a  tenant,  or  by  the  storage 
of  the  household  furniture,  etc.,  until  the  family  can  return. 
The  best  intention  of  the  legislature  will  doubtless  be  promoted 
by  allowing  that  continuing  occupation  of  some  of  the  family  in 
the  form  and  upon  the  terms  best  calculated  to  aid  them  in 
providing  for  their  wants,  whether  by  themselves  or  by  their 
tenants.  For  it  may  be  at  times  that  food  and  clothing  are 
paramount  wants  to  shelter.  At  least,  for  the  purposes  of  this 
case,  we  find  no  forfeiture  or  abandonment  in  the  acta  of  the 
widow  in  proof  here. 

Decree  reversed,  and  cause  remanded  to  enter  decree  to  apply 
for  order  of  sale  of  the  timbered  tract  only. 

Decree  reversed. 
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Actual  OooirPAVor  is  BmnriAL  to  Gbsatiov  ot  Hommbab:  See  es» 
banetiTe  note  to  Taifkfr  ▼.  JIargou$,  (M>  Am.  Deo.  606;  notee  to  Ckarte§a  t. 
Lambenon,  63  Id.  463. 

Temporabt  Rbmoyal  ntOK  Homistvai),  with  intent  to  retein  the  home 
ihere  and  to  return  to  it,  is  held  by  all  the  oonrte  not  to  be  an  abandonment. 
An  excellent  note  on  abandonment  of  homeflteade  will  be  foond  appended  to 
Taylor  v.  HargciuBf  60  Am.  Dec.  607. 

Thb  pbikoipal  gabv  was  crriD  in  WaUers  v.  PtojplU^  21  Hi  178»  and 
the  definition  of  "oocnpancy  "  approved.  "  Oconpanoy"  and  "poseeerion,** 
Bay  the  oonrt,  "when  applied  to  land,  are  nearly  gynonymoas,  and  may  in 
contemplation  of  law  eziet  in  the  same  manner  by  and  through  a  tenancy. 
The  principal  case  was  here  approved.  In  Wing  v.  Cropper^  36  Id.  264,  the 
prindpal  case  was  cited,  showing  that  the  statute  points  out  the  mode  by 
which  the  exemption  can  be  released  and  waived,  and  unless  that  mode  is 
imrsned  the  exemption  is  not  lost.  In  Brown  v.  Cocn,  36  Id.  248,  it  was 
eited  to  show  that  a  continuing  occupancy  is  necessary  to  the  preservation  of 
the  homestead  right;  and  in  SieoeM  v.  HUlingitworth,  74  Id.  207t  to  show  what 
is  not  part  of  a  homestead. 


Gboff  v.  Ballinghb. 

[18  IixaxoiBi,  aoo.] 

'ViatMSCM  IS  NOT  NSOBSBABT  CONCOMITANT  Or    FOBOZBCB    BNTBT  AND  Ds- 

TAiNXB.  Entry  made  against  will  of  one  in  possession  is  forcible,  in  legal 
contemplation. 
Pabtt  mat  Pbovb  his  Own  Dbolarations,  Madb  at  Tdcb  ov  Aot  Donb, 
explanatory  of  his  intentions  or  motives.  Thus  one  in  possession  may 
prove  his  declarations  to  show  ids  dissent  or  opposition  to  the  entry  of 
another  npon  his  premises  against  his  wilL 

FoBGiBLE  entry  and  detainer,  origiDally  commenced  by  ap- 
pellee against  appellant  before  a  justice  of  the  peace  of  Hancock 
county,  under  the  statute  relative  to  such  action,  and  remoTod 
to  the  circuit  court  of  said  county  by  appeal.  The  other  facta 
are  stated  in  the  opinion. 

Wheat  and  Grover,  for  the  appellant. 

0.  ff.  Browning  and  O.  Edmunds,  for  the  appellee^ 

By  Oourt,  Seusneb,  J.  Forcible  entry  and  detainer  by  Bal« 
linger  against  Croff.  The  evidence  substantially  shows  that 
Ballinger  was  in  the  actual  possession  of  the  premises  described 
in  the  complaint,  being  a  residence  and  grounds  occupied  by 
him;  that  Croff  went  there  with  his  family  and  household  goods, 
and  commenced  unloading  his  goods  and  moving  them  into  the 
house;  that  Ballinger  then  forbade  him  doing  so,  but  made  no 
demonstrations  of  forcible  resistance;  and  that  Oroff  took  posses- 
Bion  of  a  portion  of  the  house,  and  held  it  after  demand  in  writ- 
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ing  Uiexafor  mide  1)j  Balliiiger.  The  jiixyfoimdOEQffginlfcfot 
forcible  entiy  and  detainer,  and  the  ocrart  refuaed  a  new  triaL 

The  court  permitted  Ballinger,  against  the  objection  of  Croff, 
to  prove  his  own  declarations  made  at  thetimeOroff  waamoYing 
into  the  house,  tending  to«how  that  the^ntry  waamada-agaiDst 
his  will. 

The  court,  on  the  part  of  Ballinger,  instructed  the  jnxjaa  fol- 
lows: 

"  No.  1.  If  the  juiy  believe  from  the  evidence  that  the  plaint- 
iff was  in  the  actual  possession  of  the  premises  sued  for  on  tiie 
ninth  of  April,  1855,  and  that  on  that  day  the  defendant,  against 
the  will  and  without  the  consent  of  the  plaintiff,  intruded  into 
said  premises;  and  if  they  believe  from  the  evidence  that  befora 
the  commencement  of  this  suit  the  plaintiff  made  a  written  de- 
mand upon  the  defendant  to  surrender  said  possession,  and  that 
said  defendant  still  holds  said  possession  against  said  plainiaff, 
that  then  they  will  find  a  verdict  for  the  plaintiff, 

'*  No.  2.  If  the  jury  believe  from  the  evidence  that  the  plaint- 
iff was  in  the  peaceable  possession  of  the  premises  sued  for,  and 
that  while  he  was  so  in  possession  the  defendant,  without  ht 
consent  and  against  his  will  at  the  time  expressed,  entend 
upon  said  possession  and  vdthholds  said  possession  from  the 
plaintiff;  and  if  they  further  believe  from  the  evidence  that 
before  the  commencement  of  this  suit  the  plaintiff  made  a  writ- 
ten demand  upon  the  defendant  for  the  possession  of  said  prem- 
ises, that  they  will  find  a  verdict  for  the  plaintiff. 

"  No.  3.  That  in  order  to  constitute  a  forcible  entry,  it  is  not 
necessaiy  that  actual  violence  should  be  used,  but  that  any  entry 
upon  the  possessions  of  another,  without  his  consent  and  against 
his  will,  is  a  forcible  entry  within  the  meaning  of  the  law:  pro- 
vided the  entry  be  made  in  such  manner  as  to  induce  the  beUef 
that  a  resistance  thereto  would  result  in  violence." 

Croff  excepted,  and  assigns  for  error  the  several  rulings  of  the 
court  indicated.  The  jury  was  justified  from  the  evidence  in 
finding  Croff  guilty,  and  the  instructions  are  substantially  cor- 
rect. 

To  constitute  forcible  entry  and  detainer  under  our  statute,  it 
is  not  essential  that  the  entry  be  made  with  strong  hand,  or  be 
accompanied  with  acts  of  actual  force  or  violence,  either  against 
person  or  property.  If  one  enters  into  the  possessions  of  another 
against  the  will  of  him  whose  possession  is  invaded,  however 
quietly  he  may  do  so,  the  entry  is  forcible  in  legal  contempla- 
tion.   The  word  "  force  "  in  our  statute  means  no  more  than  the 
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term  vi  et  armiB  does  at  common  law,  that  ia,  with  either  actual 
or  implied  force.  If  A.  wrongfully  enters  into  the  posaesdonfl 
of  B.,  although  with  the  least  possible  manual  force,  in  consid- 
eration of  law  the  entry  is  forcible,  and  the  remedy  for  the  tres- 
pass or  wrong  is  as  complete  as  if  A.  had  made  the  entry  with 
actual  force  and  yiolence,  overpowering  by  strong  hand  all  re- 
sistance: 1  Oh.  PI.  125,  126,  166. 

A  party  may  pzoye  his  own  dedaiations,  mad«  at  the  time  of 
an  act  done,  iBustrative  of  his  intention,  or  of  tiie  motiTo  which 
actuated  him.  The  declarations  of  dissent  or  opposition  of  Bal- 
linger  to  the  entry,  made  on  the  occasion  of  the  entry,  were 
proper  in  connection  with  the  whole  evidence  for  the  consider- 
ation of  the  jury,  to  enable  them  to  determine  whether  the  entry 
was  made  against  the  will  of  Ballinger;  and  as  a  part  of  the  res 
gesioB  he  might  prove  them:  Williams  v.  JarroUy  1  Gilm.  127; 
Brennan  v.  People,  15  111.  514;  Main  v.  McCarty,  Id.  442; 
Thomas  v.  Leonard,  4  Scam.  658;  McFarland  v.  Lewis,  2  Id.  347. 

Judgment  affirmed. 

PoBOZBEJi  Smtbt  axtd  J>wnjJXKBL. — Under  the  oommon  law  and  some  de- 
eiaicms  in  the  United  States,  it  Mems  that  an  entry  ia  not  forcible  nnleai 
aocompamed  by  ounmniBtaneea  of  violence  or  terror;  that  forcible  entry  must 
be  with  strong  hand,  with  unnaoal  weapons,  or  with  menace  to  life  or  limb: 
BuU»  V.  Voorheett  22  Am.  Dea  480.  The  judicial  conatmcticMi  of  the  words 
and  phrases  *'foroe,"  '*atrong  hand/*  "with  multitude  of  people,'*  and  "in 
a  peaceable  manner,**  is  illustrated  in  the  ezhanative  note  to  EvUl  v.  Ccmwell, 
18  Id.  141,  on  what  is  a  forcible  entry.  While  an  entry  accompanied  by  cir- 
cumstances of  violence  is  undoubtedly  forcible,  EviU  v.  Conwell,  Id.  138; 
State  V.  BenneU,  Id.  663;  Davidson  y.  PhUlipa,  30  Id.  393;  TribUe  v.  Frame, 
23  Id.  439,  it  has  been  held  that  personal  violence  is  not  necessary  to  con- 
stitute forcible  entry:  State  v.  PoUok,  42  Id.  140;  note  to  Daviditm  v.  PhO- 
Upe,  30  Id.  395. 

Declarations  as  Evidbnoe:  See  PrnUup  v.  MUeheU,  63  Am.  Dec.  268^ 
and  eases  cited  in  note  to  same  285. 

Thx  PBiNOiPAL  CASK- WAS  oiTiD  in  Broob§  v.  Bruip%t  18  El.  548,  to  the 
point  that  in  aetions  of  foraible  entry  and  detainer  deeds  under  which  the 
party  claims  may  be  read  in  evidence,  not  for  the  purpose  of  proving  title  to 
the  land,  for  titie  is  immaterial  except  for  the  purpose  of  showing  the  extent 
of  possession,  but  the  boundaries,  or  extent  of  possession;  in  Smith  v.  Hoag, 
45  Id.  251,  that  under  the  Illinois  statute  of  forcible  entry  actual  violence, 
amounting  to  a  breach  of  the  peace,  is  not  necessary  in  any  case.  *'  Force 
and  violence,  short  of  a  breach  of  the  peace,  ia  sufficient  where  the  entry  is 
required  to  be  forcible.  **  While  an  action  may  be  maintained  where  there 
has  been  a  forcible  entry  involving  a  breach  of  the  peace,  still  it  can  be  main« 
tained  although  the  force  is  less  in  character.  In  no  case  under  the  statute 
is  the  entiy  required  to  be  accompanied  fay  a  riot  or  other  breach  of  the 
peace.  In  Ckif  i^  Ckkago  v.  Wrtght,  60  Id.  826^  it  waa  oitsd  to  show  that 
an  entry  is  forcible,  within  the  meaning  of  tha  law,  that  is  mada  fg"irTtr  thi 
will  of  the  occupant. 
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Babebhibe  V.  Statb. 

[7  IsiOAMA,  888.] 
MaBBTAOB  18  BOT  CZTIL   CONT&ACT,   AHD  MaBBIAOB  OF    NSOBO  BSSIDBR 

ov  Ikdlaha  wttb  Kiobo  Woman  who  has  oome  into  the  steie  is  Toid, 
under  constitutional  and  statutory  provisions  prohibiting  negroes  or 
mnlattoes  from  coming  into  or  settling  in  the  state,  deolaring  all  con- 
tracts  made  with  those  coming  in  contrary  to  snch  prohibition  void,  sad 
imposing  the  penalty  of  fine  upon  any  one  who  employs  or  enoonngei 
snch  n^gro  to  remain  in  the  state;  and  any  one  found  guilty  of  violsi- 
ing  such  provisions  is  liable  to  a  fine. 

AmBAXi  from  the  court  of  tommon  pleas  of  Ohio  oounlj. 
The  opinion  states  the  case. 

J,  S.  Jelley  and  J.  W.  Qordxm^  for  the  appellant. 

The  state  was  not  represented  by  counsel. 

By  Court,  Stuabt,  J.  This  was  a  proceeding  by  complainant 
against  Barkshire  for  bringing  a  negro  woman  into  this  state  in 
June,  1864,  and  harboring  her  here  in  contrayention  of  the  con- 
stitution and  laws  of  Indiana.  Trial  by  the  court,  finding 
guilty,  and  fined  ten  dollars.  Barkshire  appeals.  The  facts 
agreed  upon  by  the  parties  are  briefly  these:  that  Arthur  Bark- 
shire, the  defendant,  is  a  man  of  color;  that  he  has  resided  in 
Rising  Sun,  Indiana,  for  the  last  ten  years;  that  since  the  adop- 
tion of  the  constitution  on  the  first  of  Noyember,  1851,  said 
Arthur  married  a  colored  woman  by  the  name  of  Elizabeth  Keith, 
who  now  resides  with  him  as  his  wife  in  Ohio  county,  Indiana; 
that  the  marriage  was  solemnisBed  in  this  state;  that  Elizabeth 
mored  to  the  state  of  Indiana  during  ihe  summer  of  1854  from 
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the  state  of  Ohio,  where  she  had  long  resided;  that  Elizabeth 
is  a  negro  or  mulatto;  and  that  the  defendant  liyed  with  her  and 
harbored  her  as  his  wife  in  Bising  Son  before  and  at  the  time  of 
information  filed. 

The  only  question  presented  by  the  record  is,  Does  this  evi- 
dence warrant  the  conviction?  The  thirteenth  article  of  the 
constitution  provides  that  upon  the  adoption  of  that  instru- 
ment in  November,  1851,  no  negro  or  mulatto  shall  come  into  or 
settie  in  the  state;  that  all  contracts  made  with  those  coming 
in  contrary  to  such  prohibition  shall  be  void;  that  to  employ 
or  encourage  such  negro  to  remain  in  the  state  shall  be  punish- 
able by  fine;  that  all  such  fines  shall  be  appropriated  to  coloniza- 
tion; and  that  the  general  assembly  shall  pass  laws  to  cany  the 
provisions  of  the  article  into  effect:  1  B.  S.  67. 

Accordingly,  the  general  assembly  passed  an  act  to  enforce 
the  thirteenth  article  of  the  constitution.  Section  7  of  that 
enactment  reads:  ''Any  person  who  shall  employ  a  negro  or 
mulatto  who  shall  have  come  into  the  state  of  Indiana  subse- 
quent to  the  thirty-first  day  of  October,  1851,  or  shall  hereafter 
come  into  the  said  state,  or  who  shall  encourage  such  negro  or 
mulatto  to  remain  in  the  state,  shall  be  fined  in  any  sum  not 
less  than  ten  dollars  nor  more  than  five  hundred  dollars:''  1 
B.  S.  375.  At  the  same  session  another  act  was  passed,  to 
provide  for  the  colonization  of  negroes,  mulattoes,  etc.,  who 
were  residents  of  this  state  on  the  first  day  of  November,  1851, 
and  appropriating  five  thousand  dollars  for  that  purpose:  Id. 
222. 

The  policy  of  the  state  is  thus  clearly  evolved.  It  is  to  ex- 
clude any  further  ingress  of  negroes,  and  to  remove  those 
already  among  us  as  speedily  as  possible.  The  thirteenth  arti- 
cle of  the  constitution,  inaugurating  this  policy,  was  separately 
submitted  to  a  vote  of  the  people  under  the  titie  of  ''  exclusion 
and  colonization  of  negroes."  It  is  matter  of  history  how 
emphatically  it  was  approved  by  the  popular  voice.  The 
marriage  solemnized  in  Ohio  county,  Indiana,  is  urged  as  an 
exception  taking  the  case  out  of  the  statute.  But  such  an  ex- 
ception cannot  be  admitted,  both  because  no  such  exception  is 
recognized  either  in  the  constitution  or  in  the  law  enacted  to 
give  it  effect,  and  because  the  marriage  itself,  solemnized  in 
contravention  of  both,  must  be  regarded  as  void.  Marriage,  in 
this  state,  is  but  a  civil  contract.  As  such  it  is  clearly  embraced 
in  the  constitutional  provision  copied  into  the  subsequent  law, 
which  declares  all  contracts  made  with  negroes  and  mulattoes 
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coming  into  flie  aiate  contiBiy  to  the  proroioiis  of  Qie  JhkfcaanUi 
article  Toid.  The  oonseqneneeB  aie  not  a  kfgitiniate  eoAsid- 
exation  for  the  ooarte.  A  oonstitatioiial  polioj  ao  dedfliTelj 
4idopted,  and  so  clearly  conducive  to  the  separation  and  nltamsta 
^jood  of  both  races,  should  be  rigidlj  enforced.  So  that  Bork- 
afaire  can  claim  nothing  from  the  soppoaed  relation  of  husband 
and  wife.  To  give  that  relation  any  consideration  fiivozaUe  to 
him  would  be  to  countenance  an  infraction  of  the  fundamental 
law.  Barksbire  can  therefore  be  regarded  only  as  any  other 
|iera9n  would  be  who  encouraged  the  negro  woman  Eliiabeth  to 
vemaan  in  the  state. 

It  may  not  be  improper  to  observe,  though  not  before  the 
-oonrt  in  this  case,  that  Elizabeth  herself  seems  to  be  liable, 
under  the  ninth  section  of  the  act,  to  the  same  penalties  for 
-coming  into  the  state  or  settling  here. 

The  judgment  is  affirmed  with  costs. 


Tkx  PBniOfBAL  CASB  IS  CTTBD  in  Cooy  ▼.  Oartetf  48  Ind.,  m  wttliiig  tht 
law  in  that  state  in  regard  to  the  rigfalB  of  n^firooB,  onder  the  oonst&fcatioQal 
and  Btatatory  piovisionB  mentioned  in  the  Byllaboa,  wpra.  It  ia  <i<i^«gwi«i>*<l 
In  BowUi  V.  SUUe,  13  Id.  428. 


RiBEB   V.    SnODDT. 

[7  JJIDIAMA,  443.] 

BufFiUiSFor  OF  GoMFLAiNT  IS  ADMITTED  BT  Amswxriku  TO  Mbbits,  nnder 
code  of  Indiana  of  1852. 

.AFPOINTWOIT    of  ADMnnSTBATOB   OAiniOT  BB   IMPKACHSD   OOLLAXnULKLT. 

faooF  09  ISzaennoN  of  Notss  must  be  Prodctobd  bdorb  Thbt  abi 
Amossibu  in  Bvidengb. 

SXOEPTIQNS  IN  StATUTX  OF  LIMITATIONS  VUED  NOT  BB  NbQATIVKD  IN  Av- 

8WBR;  they  must  be  replied. 
Action   Babbed   bt  Law  of   Plaob  of  Bbsidxnob  of  Defendant  n 

Babbbd,  in  Indiana,  the  same  aa  thoagfa  action  has  arisen  in  that  state. 
Hbib  is  Entitlbd,  as  against  CBBDrroBs  Sbekino  to  CHAaaB  ms  Bjul 

EsTAXB,  to  plead  the  statute  of  limitations,  or  any  other  lawful  detessi 

unaffected  by  the  act  or  admission  of  the  ezecntor. 

Afpbal  from  Marion  oonrt  of  common  pleas.    The  opinim 
states  the  case. 

Zf.  Barbour  and  A.  O,  Porter,  tot  the  appellants. 
D.  McDonald  and  W.  Henderson,  for  the  appellee. 

By  Oonrt,  'Pmbkob,  J.    Snoddj,  as  the  administrator  of  Geoxge 
BisMT,  deceased,  filed  his  appUcation  in  August,  1863,  in  the 
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Mbtiob  eomiacni  pkas,  for  Che  nh  of  twI  miakb  to  pay  deMiL 
TIbe  debtB  to  be  pedd  ^ere  eridenoed  bj  sealed  Aotee  daAed  Jt^y 
15, 1889,  and  due  July  15, 1841. 

The  heirs  appeared  and  answered.  1.  They  dfmied  liie  est* 
istence  of  the  indebtedness  alleged  in  the  petition;  S.  Tbej  al» 
lege  that  the  deceased  -was,  and  for  twenty  years  had  been,  m 
resident  citiaen  of  the  etate  of  Maryland;  tibat  he  executed  th» 
notes  in  question  there;  that  in  Januacry,  1658,  he  died  there; 
that  his  personal  estate  was  there,  and  there  being  administered 
apon;  and  that  by  tiie  law  of  Maryland,  a  copy  of  which  was 
filed,  suits  npon  simple  contracts  were  barred  in  three  years^ 
and  npon  specialties  in  twelve;  8.  They  denied  the  TaHdiiy  of 
Snoddy's  appointment  as  administrator. 

Hie  plaintiff  replied,  demurring  to  all  the  paragraphs  of  Ham 
answer  but  the  first.  The  ooort  sustained  the  demurrer,  nm 
notes  were  all  the  evidence  that  was  introduced.  The  court  de^ 
creed  a  sale,  etc. 

The  appellants,  the  heire,  submit  in  this  court:  1.  That  the^ 
complaint,  or  petition  to  sell,  is  insufficient;  2.  That  the  ap-> 
pointment  of  the  administrator  in  this  state  was  inyalid;  8. 
That  the  evidence  was  insufficient  to  justify  the  decree  of  the 
court,  and  that  the  notes  were  inadmissible  in  evidenoe  without 
proof  of  their  execution;  4.  That  the  court  erred  in  sustaining^ 
the  demurrer  to  the  paragraph  in  the  answer  setting  up  the 
Maryland  statute  of  limitations. 

This  cause  was  tried  before  the  acts  of  1855  came  into  force. 
Hence  it  was  gOTemed  by  the  code  of  1852,  and  the  sufficiency 
of  the  complaint  was  admitted  by  answering  to  the  merits.  The 
appointment  of  the  administrator  could  not  be  impeached  col- 
laterally. A  revocation  of  his  letters  should  haTe  been  obtained : 
Bay  V.  Doughty,  4  Blackf.  115. 

As  to  the  admissibility  of  the  notes  in  evidence,  we  have  this- 
statute:  "  When  a  writing  purporting  to  have  been  executed  by 
one  of  the  parties  is  the  foundation  of  or  referred  to  in  any 
pleading,  it  may  be  read  in  evidence  on  the  trial  of  the  cause 
against  such  party,  without  proving  its  execution,  unless  ita 
execution  be  denied,  etc.,  under  oath:"  2  B  S.  44,  sec.  80. 

This  suit  was  not  against  a  party  to  the  notes,  nor  were  they 
read  in  evidence  **  against  such  party."  The  case,  therefore,  ia 
not  within  the  language  of  the  statute.  Is  it  embraced  by  ita 
spirit?  We  think  not.  The  maker  of  an  instrument  would 
know  it,  and  if  one  were  presented  with  his  signature  which  he 
did  not  make,  he  would  know  it    Hence  it  is  reasonable  to  re- 
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qnize  him  to  deny  instnunentB  signed  with  his  nignatora  under 
oath  if  at  all.  Not  so  as  to  his  heiis,  or  othezs  not  prnparting 
to  be  makers  of  the  instruments.  Heirs  inrolyed  in  snitB  like 
the  present  are  generally,  as  in  this  case,  minors,  who  are  inca- 
pable of  making  even  an  admission,  and  against  whom  proof  on 
all  points  is  always  required.  They  could  not  be  expected  to 
know  in  all  cases  the  genuineness  of  a  parent's  signature,  and 
be  prei)ared  to  admit  or  deny  it  in  erery  giren  instance,  and  it 
would  be  unreasonable  to  require  them  to  so  do. 

This  case,  then,  not  falling  within  this  statute  quoted,  was  to  be 
goYerned  by  the  rules  of  the  common  law,  which  required  proof  of 
the  execution  of  the  notes.  It  should  be  observed  that  their 
admission  was  objected  to  at  the  time,  for  the  cause  abore  as- 
signed. The  notes  being  improperly  admitted,  and  being  all 
the  eyidence,  of  course  there  was  nothing  upon  which  to  base 
the  decree  rendered. 

It  remains  to  consider  the  question  of  the  statute  of  limita- 
tions. The  demurrer  admits  the  existence  of  the  ICaiyland 
statute.  Counsel  for  the  appellees  suggest,  indeed,  that  the  paia- 
graph  in  the  answer  setting  it  up  is  bad,  because  it  does  not 
negative  the  exceptions  in  the  statute.  But  the  law  is  uniform 
that  exceptions  in  the  statute  of  limitations  must  be  replied :  Chit 
Cont.  840;  1  Ch.  PI.  683;  Angell  on  Limitations,  375.  By  the  stat- 
ute of  Maryland,  then  l^e  domicile  of  the  deceased  maker  of  the 
notes,  suits  upon  the  notes  were  baired.  The  provision  in  our 
statute  is  as  follows:  *'  When  a  case  has  been  fully  barred  by 
the  laws  of  the  place  where  the  defendant  resided,  such  bar  shall 
be  the  same  defense  here  as  though  it  had  arisen  within  the  state:" 
2  R.  S.  1852,  p.  77,  sec.  216. 

This  would  seem  to  be  sufficiently  explicit  to  put  an  end  to 
controversy.  But  counsel  say :  ''  We  object  to  the  plea,  because 
the  question  it  raises  was  a  question  between  the  administrator  and 
creditors,  and  not  one  between  him  and  the  heirs.  These  heirs 
have  nothing  to  do  with  it.  Nor  are  creditors  called  on  to  make 
their  claims  good  as  against  the  objections  of  heirs.  The  ad- 
ministrator must  be  presumed  to  know  better  then  the  heirs  do 
about  the  validity  of  claims  filed  against  the  estate.  He  is  pre- 
sumed to  act  honestly.  The  answer  sets  up  no  charge  of  dis- 
honesty against  him — no  collusion  with  creditors.  If  by  his  ad- 
mission, or  other  acts,  he  injures  the  heirs,  their  only  remedy  ii 
on  his  bond.  He  had  power  by  a  promise  to  take  these  cases 
out  of  the  statute  of  limitations.  Who  knows  but  he  did  so? 
Who  knows  but  the  deceased  did  so  in  his  life-time?    It  is  not 
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to  be  tolerated  that  in  a  proceeding  lilce  tbiB,  in  wbioh  the 
ereditors  are  not  parties,  tliey  shall  be  affected,  and  their  claima 
def  eatedy  bj  a  plea  of  the  heirB.  The  like  is,  we  be? '  eTe,  nnheard 
of  in  Indiana/' 

In  reply,  it  may  be  obserred  that  the  object  of  this  suit  is  to 
sell  the  land  of  heirs :  and  that  it  seems  bnt  reasonable  that  they 
should  be  permitted  to  resist  such  suit  and  save  their  land,  if 
legally  possible.  Further,  our  statute  requires,  in  such  case, 
that  the  heirs  shall  be  called  into  court  before  any  decree  can 
be  rendered  against  them  or  their  inheritance.  Why  called,  if 
not  to  resist?  And  if  to  resist,  why  shall  they  not  be  permitted 
to  avail  themselTes  of  the  rules  of  pleading,  practice,  and  evi- 
dence necessary  for  the  purpose?  It  is  also  doubtful  whether 
the  executor  or  administrator  of  an  estate  can  by  promise  take 
a  debt  out  of  the  statute,  and  waether  he  is  not  bound  to  plead 
the  statute  of  limitations  in  all  cases:  See  Thompson  t.  Peifir, 
12  Wheat.  566;  Peck  v.  Botaford,  7  Conn.  172  [17  Am.  Dec.  92]; 
Angell  on  Limitations,  348  et  seq.,  and  cases  cited  in  note  on  p.  351 ; 
2  Kent's  Com.  415  et  seq. ,  and  notes.  But  we  are  not  called  upon, 
in  this  case,  to  go  beyond  that  of  Mooers  y.  White,  6  Johns.  Ch. 
860,  where  Chancellor  Kent  says:  '*The  executor  possesses  the 
personal  estate  as  trustee,  and  the  heir  the  real  estate  as  owner; 
and  is  he  to  be  charged,  at  the  mere  pleasure  of  the  executor, 
with  the  debts  of  his  ancestor?  Does  it  rest  entirely  in  the 
discretion  of  the  executor  whether  the  heir  is  or  is  not  to  be 
permitted  to  use  the  statute  of  limitations,  which  the'  law  has 
provided  as  a  means  of  defense  against  a  simple  contract  de- 
mand, which  perhaps  he  knows  to  be  unjust,  though  his  ances- 
tor has  not  left  him  the  requisite  proof?  I  cannot  bring  my 
mind  to  assent  to  so  unreasonable  a  proposition,  nor  to  admit 
that  the  heir  is  not  entitled,  as  against  the  creditor  seeking  to 
charge  his  estate,  to  use  every  lawful  plea,  unaffected  by  the 
act  or  admission  of  the  executor.''  And  see  Jennings  v.  Kee,  5 
Ind.  257. 

In  the  present  case,  the  creditors,  through  the  administrator, 
are  seeking  to  charge  the  real  estate  of  the  heirs,  and  we  think 
the  latter  are  entitled  to  use  every  lawful  plea  in  defense.  The 
administrator  may  give  notice  to  the  creditors  of  the  defenses 
set  up,  and  the  evidence  required,  and  thus  avoid  any  risk  of 
liability  to  those  creditors  on  account  of  negligence  in  prosecut- 
ing suit. 

It  may  also  be  properly  remarked,  in  conclusion,  that  it  does 
not  appear  that  tiie  deceased,  or  the  administrator,  ever  made 
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any  itromise  whiiih  ooald  be  claimed  to  hmy  tebea  the  aotei 

inYolyed  ant  at  the  statute  of  lunitaiionf|.    If  stidb  pwiminn  had 

been  xDade,  and  was  of  any  importanoe  in  the  case,  it  dMnild 

have  been  shown  on  the  part  of  the  plaintiff. 

The  judgment  is  leversed  with  oosts.    Cause  vemaadfid  for  a 

new  trial,  with  leave  to  the  parties  to  amend  their  pleadings, 

• 
AFPoramnT  or  AnxDOBniATOB  Eebts  Exclvsttelt  wiTHnr  Jubot 

DiCTioH  ov  Pbobatb  Goust,  Mid  ite  legality  cannot  be  qnestfODtd  in  tmf 

other  ooQrt»  nor  ooUatenlly  tttfeaobsd:  McFkorkmd  v.  Stom^  4A  Am.  Dec  3SBb 

md  note  828»  eoUecting  other  oaaet  in  this  eenes* 

AnxB  ExiounoN  or  Ihbtbumevt  has  skbit  Peovsd  in  the  oeoal  mna^ 
ner,  the  oonrt  ahonld  admit  it  in  evidenee:  PrwJtap  v.  JfifoAeB,  63  Am.  Dee. 
258. 

EzoxpTioN  IK  Statuct  ot  LxMiTATioirs  nmrt  be  pleaded  to  be  taken  ad- 
Tantage  of:  Uvmm  Bamk  etc.  ▼.  PUuUtnf  Bank  tie.,  81  Am.  Boo.  118. 

Statute  ov  Ldcitationb  that  must  Gotxbn  ia  tiuit  of  the  lomm,  and 
not  that  of  the  place  of  contract:  Brovm  v.  Bkknell,  80  Am.  Dee.  SBO»  aad 
note  300;  Levy  y.  Boat,  23  Id.  134,  and  note  collecting  prior  caaea  in  thii 
■eries;  see  also  King  y.  Lane,  37  Id.  187;  Bnoin  t.  Lovjry^  46  Id.  545;  HmlA 
T.  Lawrence,  47  Id.  190;  Brown  y.  Brawn,  40  Id.  62,  and  note  56. 

Mortoaob  cannot  bb  Bxad  in  Bvidenob  without  Pnoor  or  ira  Es- 
BCUnoN  against  persons  not  parties  to  it:  Wright  v.  Bnmdif  11  Ind.  4I0l 
Proyision  of  statute  that  a  writing  ezecnted  by  one  of  the  parties  to  the  sail 
may  be  read  in  eyidence  against  him  without  proying  its  execntion,  unless  its 
execution  is  denied  by  affidayit,  does  not  apply  to  admitted 'eyidence,  where 
the  writing  does  not  purport  to  haye  been  executed  by  one  of  the  parties: 
PaUer$on  t.  Craxtford,  12  Id.  243.  Proof  of  the  handwriting  of  a  party  de- 
ceased, or  of  the  execution  of  the  note  by  him,  must  be  had  in  order  to  make 
it  admissible  in  eyideuce:  Mahm  y.  Sawyer,  18  Id.  73;  and  see  Nmiaenhcl- 
eter  y.  Stale,  37  Id.  460-461,  distinguishing  the  principal  case.  In  an  action 
upon  a  written  contract  or  note  against  the  estate  of  the  maker,  execntioa 
thereof  must  be  proved,  and  failure  to  object  to  the  introduction  of  a  note  in 
eyidence  does  not  waive  the  necessity  of  proof  of  its  execution:  Ckneoo^e 
Adm*r  t.  Lee,  32  Id.  44.  Execution  of  notes  and  mortgages  mast  be  proved 
before  they  are  admissible  in  evidence  against  persons  not  parties  to  them: 
Belton  y.  Smith,  45  Id.  202.  This  question  is  settled,  and  no  longer  open  to 
discussion,  in  Indiana:  Bametfa  AdnCr  y.  Cabmet  Mabere*  Union,  28  Id.  254; 
Welie  V.  WeUe,  71  Id.  500;  all  of  the  above  cases  citing  the  principal  case  te 
the  points  mentioned. 

The  pbincipal  case  is  oited  in  Carpenter  v.  Dame,  10  Ind.  128»  to  the 
point  that  a  party  who  has  do  interest  in,  and  is  not  a  necessaxy  party  to,  the 
suit,  when  called  as  a  witness  to  prove  the  execution  of  a  lost  bond,  is  compe- 
tent for  that  purpose.  It  is  again  cited  in  BiU  v.  Jones,  14  Id.  390,  to  the 
point  that  a  reply  not  verified  excuses  proof  of  the  execution  of  a  release,  bat 
does  not  render  it  ineffective  as  a  traverse  of  all  other  material  averments  in 
the  defense — therefore  the  reply  is  well  pleaded  without  a  verification;  ia 
Jtickaon  v.  Weaver,  98  Id.  309,  to  the  point  that  the  allowance  of  a  claim 
against  an  estate  is  conclusive  as  to  personal  property,  but  only  creates 
tkprima  facie  right  as  against  the  real  estate  of  heirs;  in  Hdtman  ▼•  Sehieh, 
40  Id.  95^  to  the  point  that  prior  to  the  exception  created  by  atatate  of  1855^ 
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if  bkjeoftkm  ww  aoi  ftkrnn  to  tfat  o^mplBint  hj  itmmm\m  m  wamnt^  It  waa 
waiTed,  except  to  the  jnrisdietion  of  the  oonrt  over  the  nibjeot  of  the  aofeion; 
in  Boone  Co.  Bank  v.  WaUaeef  18  Id.  86,  to  the  point  that  in  Indiana  and 
other  Btates  the  snthoritiei  are  oonffioting  aa  to  whether  the  deefatfationB  of  a 
person  in  poaMadon  of  penonal  property,  other  than  choaea  in  aotton,  are 
admiasibie  in  eTideaee  in  derogation  of  hia  title;  in  BmUer  ▼.  Ifjftr^  17  Id.  83, 
to  the  point  that  it  (the  prinoipal  caae)  intimatea  that  an  administrator  is  not 
boand,  in  behalf  of  the  estate,  to  set  np  snch  technical  defenses  aa  the  statate 
of  limitationa;  in  CoU  v.  LqfimUUne^  84  Id.  449,  to  the  point  that  heirs 
have  a  right  to  interpose  aa  a  defense  the  atatnte  of  limitatiooB  to  a  peti* 
tiOQ  to  sell  the  real  estate  of  tbsir  ancestor;  in  Brown  t.  Foni^  96  Id.  251, 
to  the  point  that  formerly  it  was  held  that  an  ezecntor  or  administrator 
most  ^eoially  plead  the  statote  of  limitations,  bat  that  now,  by  statutory 
enactment^  he  may,  without  plea,  a^ail  himself  of  all  defeases  except  set-off 
aadeottBtsrdahni      It  is  diatingiiiahad  in  Johmm  t.  P^Mirar,  41  Id.  168. 


Gbahah  t;.  State  ex  bel.  Reinolds. 

(7  IXDKAMA,  4T0.] 

APMUnarjtATOR  dx  Bohib  Kon  la  Authorizxd  to  Usb  Kamb  ov  Statb  oir 
KI8  Rblatiom  in  a  snit  brought  by  him  against  his  predecessor  in  admin- 
fatcation,  for  fareaoh  of  dnty  under  statute  of  Indiana  psssed  in  1849^ 
although  the  law  previous  to  that  time  was  otherwise. 

JlTDOmNT    or    COTTRS    BSLOW   WILL    NOV  BB    Dl8mBBXI>  WHBff    TEIBB    IS 

Dowt  as  to  the  weight  of  eridenoe. 
AnsAL  from  Morgan  drcnitoourL   The  opinion  Btates  the  OMe. 

TT.  B,  Harrison,  L,  Barbour,  and  A.  O.  Porter,  for  the  appel- 
lants. 

L.  Reynolds,  for  the  state. 

By  Court,  Pbbkiks,  J.  Debt  by  the  state,  on  the  relation  of 
an  administrator  de  bonis  non  against  the  original  administrator 
and  his  soretieB  on  their  bond  to  recover  assets,  etc. 

The  defendants  denied  the  breach  assigned,  and  the  cause  was 
submitted  to  the  court  without  a  jury,  upon  an  agreement  of  coun- 
Bel  *'  that  the  defendants  might  show  any  general  and  special 
matter  of  defense  on  the  trial,  as  fully  as  if  the  same  were 
specially  pleaded;"  and  the  parties  further  agreed  upon  the 
amount  for  which  execution  should  go  upon  the  judgment,  if  it 
should  be  against  the  defendants,  on  the  question  of  the  breach 
of  the  bond.  The  court  heard  the  evidence,  found  against  the 
defendants,  and  entered  the  judgment  as  had  been  previously 
agreed.  The  defendants  appealed  to  this  court,  and  they  con- 
tend: 1.  That  the  action  will  not  lie;  2.  That  the  judgment  ia 
wrong  upon  the  evidence. 
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The  bond  on  whiob  the  snit  is  based  was  ezeoated  in  18A5, 
and  as  the  law  then  stood,  an  administrator  de  hovda  non  conld 
not  sue  his  predecessor  in  administration  for  breach  of  dpij: 
Stale  T.  Oooding,  8  Blackf.  667,  and  cases  there  cited.  But  by 
act  of  the  legislature  such  suit  was  authorized  in  1849,  and 
has  been  ever  since:  Laws  1849,  p.  63;  2  B.  S.  286.  That  is,  the 
administrator  de  bonis  non  was  authorized  to  use  the  name  of  the 
state  on  his  relation  in  such  suit. 

It  is  contended  that  the  legislature  could  not  confer  such  right 
as  to  existing  bonds.  We  think  otherwise.  Such  statute  did  not 
enlarge  or  vary  the  liabilities  of  obligors,  nor  the  rights  of  cred- 
itors or  heirs;  but  simply  regulated,  in  one  particular,  the  manner 
of  their  enforcement.     Such  power  the  legislature  possesses. 

As  to  the  weight  of  evidence,  it  must  be  admitted  thai  it 
leaves  the  case  somewhat  in  doubt;  but  in  such  cases  the  unbend- 
ing rule  of  this  court  is  not  to  disturb  the  judgment  below. 
There  is  evidence  tending  to  support  it  of  equal,  so  far  as  we 
can  judge,  perhaps  greater,  force  than  that  tending  to  the  con- 
trary: CaUcins  v.  Evans,  6  Ind.  441. 

The  judgment  is  afi&rmed,  with  one  per  cent  damages  and  costs. 

Adminkstkatok's  Bight  of  Actiom  against  Pbsdecesbor:  Coounon- 
tceaUh  V.  iStub,  51  Am.  Dec  528,  et  seq.;  this  boing  a  note  in  which  the  qnes- 
tioD  is  thoroughly  discussed,  and  the  principal  cajse  cited  with  a  large  nmnber 
of  others.  See  also  Oreen  y.  Sargeant,  56  Id.  88,  and  note  93;  also  extended 
note  to  PoUs  v.  Smith,  24  Id.  379  et  seq. 

Appellate  Court  will  not  Disturb  Verdict  on  ground  of  inanffideocy 
of  evidence  when  there  is  evidenoe  tending  to  support  it:  Roper  v.  Cla^^  59 
Am.  Deo.  314,  note  320. 

Action  on  Bond  or  Deoeahed  Administrator  can  be  brought  by  and 
on  the  relation  of  his  successor:  Day  v.  Worland,  92  Ind.  79;  and  it  was 
manifestly  the  intention  of  the  legislature  to  include  an  administrator  de 
bonis  non  in  the  statute:  Myenf%  Eh^r  v.  8taU  ex  rd,  McCray^  Adm.*r,  47 
Id.  297>  on  the  above  points;  Maynes  ▼.  Moore^  16  Id.  122.  The  prin- 
cipal case  decides  that  the  statute  operates  upon  existing  bonds  of  original 
administrator:  SUUeex  rtL  Wright  v.  Porter,  9  Id.  343.  Provisions  of  code 
do  not  interfere  with  rights  themselves,  but  affect  the  remedy  only:  Hancotk 
V.  RiUhie,  11  Id.  53;  McQiU  v.  Doe,  9  Id.  307;  IndktnapoOe  R.  R.  Co.  t. 
Kercheval,  16  Id.  89;  Stein  v.  Indianapolis  etc  As8%  18  Id.  243»  all  oilmg 
the  principal  case. 

MoLain  v.  Matlock. 

[7  Indiana,  626.] 
Justice  of  Peace  has  No  Authority  to  Appoint  Special  Constable 
TO  Hold  Office  during  Continuance  of  Camf-biseting,  under  a 
statute  of  Indiana  providing  that  \vhen  an  emergency  exists  for  the  Mr 
vices  of  a  constable,  and  one  i^  not  convenient,  the  justice  may  appoint 
one  to  act  in  a  particular  oanse  for  the  purpose  of  serving  prooesa. 
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JxDBnai  OF  Pbaoi  Who  bas  Apfoihtkd  Spioial  CoxnABLi,  wrosb  Af- 
FOXXTMBHT  Hi  18  RiQUiRBD  by  rtatate  to  note  on  his  doeketp  may  nyJco 
snoh  note  at  any  time  withoat  a  role  of  oonrt  against  him  for  that  par- 
poae,  especially  when  he  ia  a  party  to  the  cause. 

Rsuoious  S00UTIB8  HAVB  BioHT  TO  Pbkboribi  Suoh  Rulkb  as  Thit 
MAT  Thimk  Pbopxr  FOR  P&BSBXVIKO  Okdcr  when  met  for  pnblio  wor- 
ship,  and  evidence  tending  to  prove  the  violation  of  their  mlea  is  admis* 
Bible  to  reduce  damages  in  an  action  against  them. 

Apfsal  from  the  Hendrioks  oirotiit  ooart.  The  opinion  statdi 
the  case. 

J.  M.  Oregg  and  J,  W.  Chrdan,  for  the  appellants. 

0.  0.  Nave,  for  the  appellee. 

By  Court,  GooxDrB,  J.  Matlock,  an  infant,  by  his  next  friend, 
brought  an  action  against  Wilson,  McLain,  Brittain,  and  Hurin» 
for  false  imprisonment.  The  three  first  justified  the  arrest  by 
alleging  that  Wilson  was  a  constable  of  Hendricks  county;  that 
the  plaintiff,  in  his  presence  and  view,  disturbed  the  members 
of  a  religious  society,  met  for  public  worship,  setting  forth  the 
particular  acts  of  disturbance;  whereupon  Wilson  arrested  him, 
and  called  McLain  and  Brittain  to  his  aid;  that  they  carried  him 
before  the  defendant  Hurin,  who  was  a  justice  of  the  peace, 
haying  jurisdiction  of  the  offense,  where  he  was  charged  on  the 
oath  of  one  Thompson  with,  disturbing  the  members  of  said 
society,  was  tried,  convicted,  and  fined;  that  in  doing  so  they 
used  no  more  force  than  was  necessary. 

Hurin  filed  a  separate  answer,  alleging  that  the  plaintiff 
was  brought  before  him  as  a  justice  of  the  peace;  that  he 
was  charged  with  said  offense  by  one  Thompson;  that  the 
parties  not  being  ready  for  trial,  the  cause  was  continued 
until  the  following  day,  when  the  defendant  voluntarily  ap- 
peared before  him  and  demanded  a  trial;  that  he  was  tried 
and  convicted,  and  fined  five  dollars,  and  paid  his  fine;  and 
that  he  did  not  in  any  other  manner  imprison  the  plaintiff. 
Beplies  in  denial.  There  was  a  trial  by  jury.  Verdict  for  the 
plaintiff  for  one  hundred  dollars.  Motion  for  a  new  trial  over- 
ruled, and  judgment.    The  record  contains  the  evidence. 

A  religious  society  having  met  for  public  worship  at  a  camp- 
meeting,  the  plaintiff  seated  himself  in  that  part  devoted  exclu- 
sively to  females.  On  being  several  times  requested  by  members 
of  the  society  to  remove,  being  informed  that  his  sitting  there 
was  against  their  rules,  he  declined  removing;  whereupon  the 
defendant  Wilson  took  the  plaintiff  into  a  tent,  where  he  was 
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detomed  aiboot  half  an  hoviT,  and  was  then  set  at  laige,  flie  de- 
fendant HcLain  having  given  a  pledge  for  him  TerbaDj  that  he 
would  appear  before  the  justice  on  tiie  foUoiKdng  day  to  answer 
to  the  charge.  The  defendant  HcLain  aesiated  inhia  detentioa. 
Several  members  testified  that  they  were  disturbed  hy  the 
plaintiff's  conduct.  On  the  following  day  he  went  voluntarilj 
before  the  justice,  where  he  was  tried,  convicted,  and  fined  five 
dollars,  being  the  lowest  fine  fixed  bj  law  for  the  offense,  and 
was  adjudged  to  stand  committed  until  the  fine  and  costs  ahouM 
be  paid  or  replevied;  that  he  paid  the  fine,  and  no  costs  being 
claimed,  he  was  discharged. 

On  the  trial,  after  the  plaintiff  had  closed  his  evidence,  the 
defendants  offered  in  evidence  a  paper  purporting  to  be  the 
<^cial  oath  of  the  defendants  Wilson  and  McLain,  and  two 
others,  to  support  the  constitution  of  the  United  States  and  of 
this  state,  and  that  they  would  faithfully  discharge  the  duties 
of  the  olBce  of  constable  **  during  the  continuance  of  the  pres- 
ent camp-meeting."    It  was  sworn  to  before  the  defendant  Hurin, 
as  a  justice  of  the  peace.    The  defendant  objected  to  the  admis- 
sibility of  the  paper,  on  the  ground  tiiat  it  purported  to  be  the 
oath  of  special  constables,  and  that  their  appointment  could 
only  be  proved  by  an  entry  on  the  docket  of  the  jusfcioe  who 
i^pointed  them.    It  appeared  that  the  proper  constaULe  was 
absent  at  the  time.    We  think  the  pai>er  was  properly  excluded, 
though  not  on  the  ground  pointed  out  by  the  objection.    TbB 
statute  provides  that  when  no  constable  is  convenient,  and  an 
emergency  exist,  in  the  opinion  of  the  jmtice,  for  the  immediate 
services  of  one,  he  may  appoint  a  constable  to  act  in  a  particular 
cause;  and  shall  note  his  appointment  in  such  cause  on  the 
docket,  and  shall  direct  process  to  him  by  name;  and  he  shall 
have  the  power,  and  be  entitled  to  the  fees,  of  a  constable  in 
such  cause:  2  B.  S.  471,  sec.  110;  Id.  499,  sec.  16.     Nothing 
is  said  in  the  statute  about  the  appointee  taking  an  oaUi.     The 
paper  offered  in  evidence  did  not  purport  to  be  an  appointment, 
but  an  oath.     If  an  oath  was  required,  it  was  not  required  to 
be  entered  on  the  docket.     It  was  the  appointment  that  waa  to 
be  there  noted.     Viewing  this  as  an  appointment,  it  would  be 
manifestly  irregular,  for  the  justice  had  no  power  to  make  it  con- 
tinue during  the  meeting.    His  only  power  was  to  appoint  a  con- 
stable to  serve  process  in  a  particular  case.    As  no  appointment 
was  shown,  either  before  or  after  this  paper  was  offered,  it  could 
have  done  no  good  if  admitted,  as  it  would  have  conferred  no 
power  on  the  defendants  Wilson  and  McLain  to  act,  in  the 
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atfience  of  an  appointment.  The  circuit  court  proliably  took 
this  view  of  the  case  in  ezdnding  the  eTidenoe. 

On  the  ezclnsion  of  this  paper,  the  defendants  moTed  the 
coort  for  a  rule  against  the  justice  requiring  him  to  enter  the 
appointment  on  his  docket,  and  offered  to  prore  that  he  had 
made  the  appointment.  The  plaintiff  objected,  on  the  ground 
that  the  justice  was  a  party  to  the  cause,  and  the  court  suatained 
the  objection.  No  such  rule  was  necessary.  If  an  appoint- 
ment had  been  in  faet  made,  the  justice  had  power  to  make  the 
entry  without  any  rule.  Especially  he  had  no  occasion  to  take 
a  rule  against  himself  to  do  an  official  act. 

The  defendants  offered  to  prove,  in  mitigation  of  damages, 
that  said  Wilson,  Brittain,  and  McLain  were  officers  of  the 
church,  appointed  to  see  that  its  rules  and  orders  were  obeerYed 
by  persons  in  attendance,  and  that  Wilson  removed  the  plaint- 
iff from  the  ground  as  such  officer  because  he  refused  to  leave 
the  seat  he  occupied  in  violation  of  such  rules;  and  that  he  used 
no  more  force  than  was  necessary  for  that  purpose.  This  evi- 
dence, on  the  plaintiff's  objection,  was  excluded,  and  the  de- 
fendants excepted. 

We  think  the  exclusion  of  this  evidence  was  error.  A  relig- 
ious society  has  the  undoubted  right  to  prescribe  such  rules  as 
they  may  think  proper  for  preserving  order  when  met  for  pub- 
lic worship.  In  this  society  the  rule  was  that  males  and  females 
should  sit  apart.  Persons  who  do  not  approve  of  that  mode 
have  a  simple  and  easy  remedy.  They  can  remain  away,  or  re- 
tire when  informed  of  the  rule.  The  plaintiff  was  repeatedly 
notified  of  this  rule,  and  requested  to  conform  to  it,  which  he 
refused  to  do.  They  had  a  right  to  use  the  necessaiy  force  to 
remove  bim.  They  did  so,  and  that  was  the  arrest  complained 
of.  This  evidence  tended  to  rebut  the  presumption  that  they 
were  moved  by  any  malicious  or  improper  motive  in  what  they 
did.    It  was  consequently  admissible  to  reduce  the  damages. 

The  judgment  is  reversed  at  the  costs  of  Nichols,  the  appellee's 
next  friend.    Cause  remanded,  etc. 


Thb  FRnrciFAi.  gabs  is  oitbd  lA  Briitcm  ▼.  StaU  ex  rd,  Millert  64  Ind. 
641,  to  the  point  that  the  appoiAtment  of  a  special  oonrtable  mast  be  noted 
on  the  docket  of  the  justice  of  the  peace,  and  if  not  noted  at  the  time  it  Is 
made,  it  may  be  done  afterwards. 
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OoMPumiT  nr  Aoiiok  vob  Loss  or  Boat  ok  Natioabli  Bivn 

OoMTAiH  ALLKiAnoK  thftt  the  boat,  at  the  time  of  the  kMS. 

the  ohuinel  of  the  river.    It  is  immaterisL 
Ohio  River  is  Common  Highway,  and  this  oharaoter  of  it  Is  not 

to  the  channel  proper. 
Nayioatobs  of  Ohio  River  do  kot  Isoob,  Fault  or  Culfablb  JXmauoi 

by  running  their  boats  in  any  part  of  the  stream  deep  enough  to  oany 

them  safely. 

PXBSOH    MAT    DlSLODOH     VBOM     WaTUKOOUXSB     OBSTRITOnOH     IlUUBlDIII 

TO  HIS  BusiKiss  OB  Pbopxbtt;  but  he  most  not  leave  it  in  the  atveam 
where  it  will  endanger  the  property  of  navigators. 
Valux  or  Cargo  at  ob  Nbar  whxbb  Vsssjcl  was  Lqbt  u  vot  Ub- 
bbasonabue  Mxasubs  or  Damagxb,  where  such  loss  was  the  rssnlt  ef 
defendant 's  misconduct. 

Appbal  from  the  Perry  court  of  common  pleas.  The  &otB  an 
stated  in  the  opinion. 

B.  SmUh^  for  the  appellant. 

J,  B.  Slickly,  and  G.  H,  Mason,  for  the  appellee. 

By  Court,  Davison,  J.  Allen  was  the  plaintiff  beLow,  and 
Porter  the  defendant.  The  complaint  charges  that  on  the  night 
of  the  twelfth  of  September,  1853,  the  plaintiff  was  running  his 
flat-boat,  loaded  with  lime,  down  the  Ohio  river,  in  the  usual 
channel,  and  that  when  a  short  distance  below  Cannelton,  on 
the  Indiana  side  of  the  river,  the  boat  was  snagged  and  sunk, 
and  thereby  lost;  that  said  boat  and  lime  were  worth  one  thou- 
sand dollars;  and  that  the  loss  accured  by  reason  of  the  defend- 
ant having  unlawfully  put  a  snag  or  log  in  the  river,  and  in  the 
channel  of  the  river  where  boats  usually  run.  It  is  averred 
that  the  plaintiff  used  due  diligence  in  navigating  the  river;  that 
the  boat,  at  the  time  of  the  loss,  was  in  the  channel  of  the  river; 
and  that  the  loss  was  not  the  result  of  his  negligence,  etc.  The 
defendant  answered:  1.  By  a  general  denial;  and  2.  That  if  the 
loss  did  occur,  which  is  denied,  it  was  by  the  plaintiff's  own 
want  of  care,  etc.  The  reply  to  the  second  defense  is  as  follows: 
Said  loss  did  accrue  as  stated  in  the  complaint,  and  not  in 
consequence  of  want  of  care,  etc.  There  was  a  verdict  &vor  of 
the  plaintiff  for  six  hundred  dollars,  upon  which,  over  a  motion 
for  a  new  trial,  a  judgment  was  rendered,  etc. 

The  record  contains  the  evidence.  It  shows  that  in  the  spring 
of  1853  a  large  log  floated  down  said  river,  and  lodged  about 
seventy-flve  feet  from  the  shore,  near  the  landing  and  coal  nil- 
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iray  of  the  defendant;  that  during  low  water  the  log  interfered 
with  his  landings  and  also  threatened  the  deBtraction  of  his  ooal 
slide;  and  that  in  Jnne,  1868^  a  steamboat,  by  the  defendant's 
direction,  was  hitched  to  the  snag,  and  attempts  were  made  to 
hanl  it  ashore,  but  the  lines  not  being  strong  enough,  haying 
parted  several  times,  he  caused  it  to  be  hauled  out  six  hundred 
feet  from  the  shore  on  a  bar,  about  fifty  yards  from  the  channel, 
where  it  was  left;  that  afterwards  it  floated  down  seventy-fiye 
feet  below  the  place  where  it  was  left;  that  the  bar  is  a  gravel 
one,  commencing  a  half  a  mile  above,  and  continuing  about  one 
hundred  yards  below  the  defendant's  landing,  and  has  been 
there  five  years.  It  was  further  shown  that  on  the  night  of  the 
fourteenth  of  September,  1868,  as  the  plaintiff's  fiat-boat  was 
going  down  the  river  loaded  with  lime,  it  struck  the  log  and 
sunk — when,  if  there  had  been  no  obstruction,  the  boat  would 
have  gone  through  safely;  that  the  river,  at  the  time  of  the  acci- 
dent, had  risen  between  four  and  five  feet  from  its  lowest  stage, 
and  the  log,  except  about  six  inches  of  the  root  end,  was  covered 
with  water;  that  the  loss  occurred  at  three  o'clock  in  the  night, 
when  the  moon  had  gone  down;  and  that  the  obstruction  was 
seen  by  some  of  the  hands  on  board  before  the  boat  struck,  but 
not  in  time  to  avoid  it. 

'*  Ordinarily,  every  person  is  bound  to  use  reasonable  care 
to  avoid  or  prevent  danger  or  damage  to  his  person  or  prop- 
erty. Wherever,  therefore,  the  injury  complained  of  would 
never  have  existed  but  for  the  misconduct  or  culpable  neglect  of 
the  plaintiff,  *  *  *  he  cannot  recover,  but  must  bear  the 
consequences  of  his  own  fault:"  2  Greenl.  Ev.,  sec.  473.  This 
we  regard  as  settled  law.  In  the  case  before  us  the  plaintiff  was 
not  entitled  to  a  verdict  if  he  was  in  fault  by  the  improper  man- 
agement of  his  boat,  and  by  ordinary  care  might  have  avoided 
the  injury:  Butterfield  v.  Forrester^  11  East,  60;  Smith  v.  SmUht 
2  Pick.  621  [13  Am.  Dec.  76]. 

But  the  inquiry  whether  the  plaintiff  had  used  ordinary  care 
was  fairly  before  the  jury;  it  was  their  business  to  judge  of  the 
evidence,  and  it  is  not  for  this  court  to  disturb  Uieir  conclusions, 
unless  they  are  manifestly  unsupported  by  the  proofs.  It  is  al- 
leged in  the  complaint,  but  not  proved,  that  **  the  boat,  at  the 
time  of  the  loss,  was  in  the  channel  of  the  river."  Indeed,  the 
proof  is  that  it  was  not  in  the  channel  when  the  disaster  oc- 
curred. That  allegation,  however,  was  not  material;  nor  was 
the  proof,  of  itself,  sufi&cient  to  establish  want  of  care.  The 
Ohio  river  is  a  common  highway,  and  its  character  in  that  re- 
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spect  ia  not  lestiioied  to  what  nui j  h%  called  the  danneL  We 
are  not  inclined  to  hold  that  persona  navigating  that  jxvbt  nmj 
not,  without  inoorring  the  fault  of  culpable  neglect,  nm  their 
boats  outside  of  the  channel,  in  water  sufficiently  deep  to  cany 
them  along  safely.  True,  the  weight  of  evidence  seems  to  be 
that  boats  passing  down  the  river  usually  run  in  the  channel  about 
one  hundred  yards  from  the  place  where  the  boat  sank.  There 
were,  however,  three  witnesses  who  testified  that  they  bad  re- 
peatedly seen  flat-boats  running  at  or  very  near  that  place.  In 
relation  to  this  branch  of  the  case,  the  defendant  moved  tlie  oouit 
to  instruct  the  jury  as  follows:  *'  If  the  boat  was  not  in  the 
usual  and  ordinary  channel  where  flat-boats  are  usually  run,  the 
plaintiff  cannot  recover."  The  motion  was  properly  overruled. 
Though  it  was  proper  for  the  jury  to  consider  the  fact  assumed 
in  the  instruction,  in  connection  with  the  other  facts  proved  in 
the  case,  still  it  was  alone  insufficient  to  control  the  verdict.  It 
was  for  the  jury,  in  view  of  all  the  evidence,  to  decide  whether 
the  plaintiff  used  ordinary  care  in  the  management  of  his  boat 
They  have  decided  that  question,  and  we  are  not  prepared  to  say 
that  that  decision  is  plainly  erroneous.  But  on  this  point  the 
jury  were  correctly  instructed.  At  the  instance  of  the  defend- 
ant, they  were  distinctly  told  that  "  if  the  loss  arose  from  the 
negligence  of  the  plaintiff,  and  by  ordinary  skill  as  a  pilot,  and 
with  proper  care  and  caution,  he  could  have  avoided  the  injury, 
he  cannot  recover,  although  the  defendant  was  guilty  of  negli- 
gence in  placing  the  log  where  it  was." 

The  next  inquiry  relates  to  the  removal  of  the  log.  Being  an 
obstruction  to  the  defendant's  business,  and  dangerous  to  his 
property,  he  had  an  undoubted  right  to  remove  it;  but  in  the 
exercise  of  such  right  the  law  would  not  allow  him  to  leave  the 
removed  log  at  a  place  in  the  river  where  it  would  be  likely  to 
endanger  the  property  of  others. 

In  addition  to  the  instruction  already  noticed,  the  defendant 
asked  the  following:  **  1.  If  the  defendant  was  obstructed  in 
the  use  of  the  river  at  his  landing  by  the  log  which  had  floated 
there  since  he  commenced  occupying  and  using  said  land- 
ing, and  his  property  was  endangered  by  it,  he  had  a  right  to 
shove  it  out  so  that  it  could  float  off,  and  the  plaintiff  cannot 
recover;  2.  If  the  defendant  used  ordinary  oaie  in  placing  the 
log  upon  a  bar  where  it  is  not  usual  for  laden  boats  to  run,  he 
is  not  liable."  These  instructions  were  refused,  and  we  think 
correctly.  The  defendant  may  have  **  had  a  right  to  shove  out 
the  log  so  that  it  oould  float  off,"  and  stiU  not  be  entitled  to  a 
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verdict,  tt  Hie  instraction  had  assumed  that  he  had  done  that 
and  nothing  more,  it  might  have  been  a  proper  direction  to  the 
jury.  As  to  the  latter  charge,  we  repeat  that  the  Ohio  river  is 
a  common  highway;  and  it  was  no  excuse  for  the  defendant  that 
he  placed  the  log  at  a  point  in  the  river  ^*  where  it  was  not  usual 
for  laden  flat-boats  to  run/'  If  such  boats  could  run  there  with 
safety  but  for  the  log,  it  created  an  obstruction,  no  matter  how 
much  care  and  prudence  the  defendant  may  have  used.  To 
hold  that  every  part  of  the  river  except  where  boats  usually  run 
may  be  willfully  obstructed  would  be  an  adjudication  unsup- 
ported by  any  rule  of  law.  The  defendant,  for  the  protection 
of  his  property,  no  doubt  had  the  right  to  remove  the  log;  but 
the  point  of  inquiry  is,  Was  its  removal  to  a  place  in  the  river 
where  boats  can  and  do  run  a  reasonable  exercise  of  his  right — 
a  cautious  regard  for  the  rights  of  others  who  use  the  stream  for 
the  purposes  of  navigation  ?  To  this  question  the  verdict  gives 
a  negative,  and  in  our  opinion  a  correct  answer.  It  is  not  fof 
us  to  point  out  what  disposition  should  have  been  made  of  the 
log;  still  the  evidence  fairly  induces  the  conclusion  that  the 
defendant,  in  view  of  his  convenience  and  the  safeiy  of  his  prop- 
erty, could  have  disposed  of  it  without  creating  an  obstruction 
to  the  navigation  of  the  river.  But  for  that  obstruction  the 
boat  would  have  passed  safely;  it  follows,  the  plaintiff  having 
used  ordinary  diligence  in  the  management  of  his  boat,  that  the 
defendant's  misconduct  must  be  held  the  proximate  cause  of 
the  loss. 

There  is  a  question  raised  as  to  the  damages.  The  boat  was 
worth  one  hundred  and  twenty-five  dollars,  and  there  were  seven 
hundred  and  twelve  barrels  of  lime,  which  cost,  delivered  on 
the  boat,  fifty-six  cents  a  barrel.  Two  witnesses  testified  that 
the  lime  was  worth  sevenfy-five  cents,  another  seventy-five  or 
eighty  cents,  per  barrel,  and  there  was  evidence  tending  to 
prove  that  the  boat  and  cargo  were  worth  six  hundred  dollars. 
It  is  contended  that  the  prime  cost  of  the  lime  and  the  value  of 
the  boat  were  the  true  measure  of  damages;  and  that  the  jury  hav- 
ing failed  to  adopt  that  rule  in  estimating  the  loss,  the  verdict 
is  erroneous.  Upon  the  subject  of  damages,  no  charges  were 
asked  or  given,  nor  does  the  record  inform  us  as  to  the  rule  by 
which  they  were  estimated.  "  Probable  profits  at  the  port  of 
destination  should  not  be  allowed;"  nor  does  it  appear  that 
such  constituted  a  part  of  the  verdict.  As  to  the  value  of  the 
lime,  the  witnesses  speak  generally.  They  do  not  designate  the 
place  at  which  it  was  worth  seventy-five  cents  per  barrel;  and 
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the  juiy  may  IisTe  inferred  that  its  value,  at  Oaimelton,  or  soma 
other  point  near  the  place  of  loss,  was  intended.  This  TBlne, 
in  Tiew  of  the  facts  presented  bj  the  record,  would  not,  in  our 
opinion,  be  an  improper  measure  of  damages.  At  all  events, 
the  loss  having  resulted  alone  from  the  defendant's  misconduct, 
"  the  law  will  not  nicely  attempt  to  limit  the  amount  of  repara- 
tion:" ShetbymOe  etc.  R.  R.  Co.  v.  LeuHurk,  4  Ind.  478.  We 
think  the  jury  have  not  overestimated  the  amount  to  which  the 
plaintiff  was  entitled. 

The  judgment  is  affirmed,  with  two  per  cent  damages  and 
costs.  

Stbbamb  as  Pubuo  Highways:  Broum  v.  Chadbowme^  60  Am.  Dec  Ml. 
Foundation  of  the  public  right:  Moore  ▼.  Sanbome,  59  Id.  209.    PaUio  ooie 
ment  in  the  Miasiasippi  river  la  not  confined  to  the  nuun  channel,  bat  ertenda 
over  every  part  which  is  capable  of  being  navigated:  People  v.  OUy  qf  8l 
Lauia,  48  Id.  339. 

Injubbd  Pabtt  mat  Remove  Obstructions  from  Watxbooubss:  Che^ 
nuin  V.  Thames  Mfg.  Co.,  33  Am.  Dec.  401;  HeoUh  v.  WiOkoM,  43  Id.  205. 
Concerning  right  to  enter  on  another's  land,  and  remove  obetmotiona  froai 
■tream:  Dtoinel  v.  Barnard,  48  Id.  607,  and  collected  cases  in  note  therata 
614.  Navigable  waters  are  under  care,  sapervision,  protection,  regnlatiaii, 
and  improvement  of  the  state  gove^ment,  and  the  state  may  remove  impedi- 
ments therefrom:  Moor  v.  Veazie,  62  Id.  666. 

Measure  of  Damages  for  Loss  of  Gk>oi>s  bt  Common  Carrixr  is  valna 
of  the  goods  at  place  of  delivery:  Hand  v.  Boqyiiet,  33  Am.  Dec  64;  Baikb<me 
V.  Neal,  60  Id.  679;  Shaw  v.  South  Carolina  B.  B.  Co.,  67  Id.  708,  and  oaaas 
in  notes  770. 

The  principal  case  was  cited  in  IndianapoUa  it  OmciiuuUi  R,  R.  O^^ 
V.  Wrigh^  22  Ind.  382,  to  support  a  case  based  npon  kindred  prineipleik 
extensive  quotations  were  made  therefrom. 


Stbatton  v.  ELkM. 

[8  IXDIAXA,  84.] 
UNASOERTAniED  DISTRIBUTIVE  SHARES  OF    DECEDENT'S  ESTATX  DT    £zaOI>- 

tor's  Hands  are  effects  liable  to  the  process  of  garnishment  fuider  tiis 
foreign  attachment  law  of  Indiana. 

Appeal  from  Wayne  circuit  court.    The  &ct8  are  stated  in  tbe 
opinion. 

J.  Perry,  for  the  appellants. 

« 

O.  P.  Morton  and  E.  Johnson,  for  the  appellees^ 

By  Court,  Davison,  J.    Ham  and  Clark,  ofi  the  twenty-ninth  of 
March,  1851,  sued  out  a  foreign  writ  of  attachment  against  Benja- 
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min  and  Samael  Hill  for  il^e  reooTeiy  of  two  hundred  and  aer- 
enty  dollars.  At  the  eame  time  an  affidavit  was  filed,  wherein 
it  is  charged  that  Stratton  and  Parry  are  the  executors  of  Rob- 
ert Hill,  deceased,  and  as  such  have  the  possession  and  control 
and  agency  of  goods,  moneys,  and  effects  of  said  Benjamin  and 
Samuel,  to  which  they  are  entitled  as  heirs  of  the  decedent; 
and  which  goods,  etc.,  the  sheriff  cannot  attach  by  virtue  of 
the  writ  of  attachment,  etc.  Upon  this  affidavit  a  summons 
was  duly  issued  and  served  upon  Stratton  and  Parry,  who  ap- 
peared and  moved  the  court  to  quash  the  summons  and  other 
proceedings  against  them  as  garnishees.  Their  motion  was 
overruled,  whereupon  they  answered,  admitting  the  death  of 
Robert  Hill;  that  they  are  the  executors  of  the  decedent's  will; 
that  his  whole  estate,  both  real  and  personal,  came  to  their 
hands;  and  that  on  final  settlement  and  distribution  there  would 
be,  as  they  believe,  due  to  Benjamin  and  Samuel  Hill  four 
hundred  dollars  each.  They  aver  that  such  settlement  is  not 
made;  and  submit  to  the  court  whether,  until  it  is  made,  the 
assets  are  liable  to  attachment  in  their  hands.  Judgment  by 
default  was  rendered  against  Benjamin  and  Samuel  Hill.  At 
the  fall  term,  1853,  the  case  against  the  executors  was  submitted 
on  their  answer.  Upon  final  hearing,  the  court  adjudged  thai 
said  executors  pay  over  into  the  clerk's  office  of  the  Wayne  cir- 
cuit court,  for  the  plaintiffs  in  the  attachment,  whatever  may 
be  found  due  to  said  Benjamin  and  Samuel  on  final  settlement 
of  the  estate,  etc. ,  to  an  amount  sufficient  to  satisfy  the  judg- 
ment recovered  by  the  plaintiffs  in  this  case,  and  the  costs  of 
suit;  but  if  the  amount  so  found  due  be  less  than  such  judg- 
ment and  costs,  then  to  pay  over  whatever  may  be  found  due  to 
them  on  such  final  settlement.  And  this  order  is  to  take  effect, 
on  the  final  settlement  of  said  estate  when  the  distributiva 
shares  under  the  will  are  fully  ascertained. 

Are  these  distributive  shares,  the  amounts  of  which  are  unas-- 
certained,  liable  to  the  process  of  garnishment  in  the  hands  of 
the  executors  ?  This  is  the  only  question  in  the  case.  By  an 
act  relative  to  proceedings  in  foreign  attachment,  under  which 
the  present  suit  was  instituted,  it  is  provided  that  ''  the  lands,, 
tenements,  hereditaments,  goods,  chattels,  rights,  credits,  mon- 
eys, and  effects  of  any  and  all  persons  not  residents  of  this 
state  are  and  shall  be  liable  for  the  payment  of  debts  and  other 
demands  by  suit  to  be  instituted  by  process  of  foreign  attach- 
ment:" B.  S.  1843,  p.  772.  This  seems  to  embrace  eveiy  spacie» 
of  property  known  to  the  law.     And  when  it  is  considered  thai 
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IharigU  •#.  BflBJamki  aad  SMBvel  BUI  to  Ihw  distcibaiif* 
dbaiMWidaD  llift  liiU  is  a  Tostedinterost,.  ftfii»  aeema  to1» 
•eoaan  whjdiuBh  mteiBst  ahcyoid  not  be  defimed  **  effeote"  in  ttia 
HandSi  of  th*  eiBivibors,  subjeat  to  its  attaofaiiiaBt:  Ftofar  t. 
lVie2cf^  20  Pich.  67;  JfiOs  v.  Mirshtdl,  8  Ind.  64.  It  is,  how- 
^veTy  aanunod  that  until  the  estato  is  settled,  it  cannot  be  knoim 
\nt  th»  money  may  be  wanted  to  pay  debts  and  equalise  legadea 
wnd  distribiitiTe  shares ;  and  that  such  shares  should  not,  therefoie, 
be  adjudged  liable  to  attachment  until  the  estate  was  finally  set- 
tled. This  ai;§;ument  is  sustained  by  various  authorities,  but  they 
do  noty  in  our  opinion ,  apply  to  eases  arising  under  the  act  to  which 
we  have^  referred.  Hare  the  order  of  the  court  is  not  to  have 
effect  until  the' estate  is  fully  and  finally  settled;  and  it  cannot, 
in  aoiy  OBspect,  interfere  with  the  duties  of  tiie  executors  in  pay- 
ing debts,  and  equalizing  distributiTe  shares.  They  are  simply 
directed  to  pay  over  to  the  attaching  plaintiff  that  which,  in  the 
absence  of  the  order,  they  would  have  been  bound  to  pay  over 
to  Benjajnin  and  Samuel  Hill.  It  is  true,  the  order  in  ito  mod- 
ified form,  is  not  such  as  is  in  ordinary  cases  rendered  in  courts 
«f  law;  still,  it  is  not  in  confiict  with  any  established  rule  of 
practice;  and  an  effiactive  execution  of  the  attachment  law  seems 
to  require  the  rendition  of  orders  similar  to  the  one  before  us. 

The  judgment  is  affirmed,  witii  five  per  cent  damages  and 
Qosts. 


AnmHiSTRATaB  hat  bb  Qabhiskxo  for  nan  in  hw  hands  which,  in  a 
tlement,  he  hat  heen  adjudged  to  pay  over:  Ridkarth  ▼.  Origga,  57  Am.  Bee. 
940. 


Tbxteblood  v.  Thueblood. 

[8  ixDXAXA,  1:95.1 

Invant's  ArponvTHENT  or  Aobnt  is  Acr  Absolotblt  Void;  and  the  aok 
of  a  penoB  aseaming  to  be  agent  of  infant  oannot  be  ratified  by  the  latte 
after  attaining  majority. 

AfFEAL  from  Yigo  circuit  court.  The  facts  are  stated  in  the 
opinion. 

8.  B.  GhoHns,  for  the  appellant. 

Bj  Oourt,  PBBEDffs,  J.  Bill  in  chanosrjr  under  the  old  prac- 
tice to  compel  a  specific  performance,  and  to  set  aside  a  frandn* 
lent  deed.  Bill  dismissed.  The  facts  of  the  case,  so  &r  as 
aateorial  to  its  decision,  are  as  follows: 


Jffirr.  MM.]         TBUBDEiDOD  t;.  TsraHMOD.  917 


In  18i5  Wiilkm  OkveUooA  <wa8  on  mMani,  and  jbwm  of  a 
piece  of  land.  At  iOmt  date  Bicteid  J.  Tnield0«l,  the  Isffaer  4^ 
aaiel  William,  esMnited  a  tifele-bonfl  io  one  NotlMn  Tvaerblood^ 
irhoreby  he  obligated  bimflelf  )to  oaaae  to  'be  oon^yefl  io'liim» 
eaid  Nattwrn,  the  pieoe  of  tend  beloii(giiig  to  WtUHaa„«fter  tbe^ 
latter  ahoitid  beeome  of  age.  The  GonvByaate  iroe  to  be  iipoii  >a 
stated  'cmiBidemtion.  The  bond  is 'single,  wovplyifae  ^bond  tti 
Biohoid,  and  William  is  nowhere  mesitioned  in  it  ae  atpattfy,  but 
luB  name  is  signed  urMi  Ub  father's  at  ^he  oloae  «£  the  eondi<aett> 
as  may  be  supposed,  in  sigmfieatioin  of  hiavaient  to  thevKeeu- 
iion  of  the  instnuneot  lof  his  latber.  We  ahall  «so  traat  hiS'Sig- 
natare  to  the  bond. 

After  William  became  of  age,  it  is  claimed  that  be  aatified  ihe 
bond,  and  afterwards  sold  and  eomreTed  ihe  land  io  mno&er, 
Bebert  Lockridge,  who  had  xtotioe,  etc.  Hub  bill  was  fited  in 
order  to  have  the  deed  toliDekridge'BetBfiide»  and  a'Oenvesnaiaa 
decreed  ioJ^sthan  Q^nMlalood,  fFmrsnantto  the  tsnns-itf 'the  tend. 

The  court  below,  as  we  have  stated,  refused  to  ^nter  such  a 
decree,  and  held,  as  counsel  inform  us,  that  the  bond  was  not 
susceptible  of  ratification  by  William  ITmBUood;  tand  whalher 
it  was  or  not  is  the  important  question  in  the  case;  for  if  the 
bond  was  Jiot  susceptible  of  such  ratification,  we  need  Aot 
inquire  into  the  alleged  iaots  which  it  as  clainmd  enndenoe  /thai 
BQch  an  aot  had  been  done. 

As  we  have  seen,  the  bond  is  not  in  terms  ihe  bond  of  William 
Trueblood.  He  could  not,  by  idrtue  of  its  express  proyision^^ 
be  sued  upon  it.  Where  a  father  .s^gns  his  name  io  articles  of 
niPBeniioeshii)  «ol  hisfion,  simnly  tosknizfy  his  assent  to  thein^ 
be  eanzK!^  be>a  party  tea  suit  upon  the  aiiiides:  Brack  t.  Par- 
ker, 5  Ind.  538. 

If  the  bond,  then,  can  in  any  light  be  regarded  as  the  contract 
of  William  Trueblood,  it  urast  be  because  his  father  may  be  con- 
sidered his  agent  in  executing  it.  Can,  then,  an  infant,  after 
arriving  at  tiff^,mAjSj  the  aeiof  Us  agrenrt,  peffofloned  while  he^ 
was  an  infant?  This  depends  upon  whether  his  appointment  of 
an  lageni.is  a  void  or  voidable  acL  If  the  former,  it  oannot  be 
ratified:  SiMie  y.  Siaie ^anib,  6 Ind.  Sfia;  if  iiw latter,  it  oan  be: 
fieeve's  Dom.  Bel.  iM. 

In  the  first  Tohmie  of  American  lieading  Cases,  3d  ed.,  248^ 
et  seq.,  the  doctrine  is  laid  down,  as  the  result  of  the  American 
cases  on  the  subject,  thai  the  only  act.an  infant  is  incapable  at' 
performiing  as  io  contmcts  is  the  Appointment  of  an  agent  or 
attomej.     Whether  the  doetnne  is  ionnded  in  isoUd  reasons^ 
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they  admit,  may  be  doabted;  bat  assert  that  there  is  &o  doubt 
but  that  it  is  law:  See  the  cases  there  collected. 

The  law  seems  to  be  held  the  sam^  in  England.  In  Doe  t. 
BobertB,  16  Mee.  &  W.  778,  a  case  slightlj  like  the  present  in 
some  respects,  the  attorney  in  argument  said:  **  Here  a  tenancy 
has  been  created,  either  by  the  children,  or  by  Hugh  Thomas 
acting  as  their  agent"  Parke,  B.,  replied:  **  That  is  the  fallacy 
of  your  aigument.  An  agreement  by  an  agent  cannot  bind  an 
infant.  If  an  infant  appoints  a  person  to  make  a  lease,  it  does 
not  bind  the  infant,  neither  does  his  ratification  bind  him. 
There  is  no  doubt  about  the  law;  the  lease  of  an  infant,  to  be  good, 
must  be  his  own  personal  act/'  So  here,  had  the  bond  been 
the  personal  act  of  the  infant,  he  could  have  ratified  iL  It 
would  have  been  simply  voidable.  But  the  bond  of  his  agent, 
or  one  having  assumed  to  act  as  such,  is  void,  and  not  capaUe 
of  being  ratified:  See  Hiestand  v.  Kuna,  8  Blackf.  345. 

The  decree  below  must  therefore  be  affirmed  with  costs. 

GooEiHB,  J.,  haying  been  concerned  as  counsel,  was  absenk 
The  decree  is  affirmed  with  costs. 


Intakt's  Apfoditmxnt  of  Agent  la  Absolutblt  Void:  See  note  to  IfU- 
ney  ▼.  Dutch,  7  Am.  Dec  234;  Fonda  ▼.  Vcai  Home,  90  Id.  77;  note  to  OHmr 
V.  HoudUt,  Id.  137,  showiDg  also  that  other  acta  of  infant*  if  manifestly  and 
necessarily  prejadicial,  as  of  saretyship,  gift,  naked  release,  confessicn  of 
jadgment,  or  the  like,  are  void.  That  such  prejadicial  oontraots  aro  void, 
see  also  Laumm  v.  Lovejoy,  23  Id.  526;  WhecUon  ▼.  Eaat,  26  Id.  251. 

Thx  p&inicipal  ga&b  was  cited  in  Bell  v.  Cafferty,  21  Ind.  416,  to  tfas 
point  that  a  void  act  is  incapable  of  ratification;  and  in  Fetrow  v.  WitemoM,  40 
Id.  155,  that  the  contract  of  an  infant  appointing  an  agent  or  attonn^y  in  fact 
Is  absolutely  void  and  incapable  of  ratification. 


Dob  ex  dem.  Mttohell  v.  Bowxsn. 

[8  IXDUXA,  197.] 

Administbatob'b  Sale  Obdebed  and  CoNn&xsD  without  Nortas  to  Hbo 
IS  Void.    The  coort  acquired  no  jurisdiction  to  act  in  the  premisas. 

NoncB  WILL  BE  Pbesumed,  though  record  is  silent  on  that  point,  if  heirs  are 
parties  to  it;  but  otherwise,  if  no  mention  is  nutde  in  the  record  of  their 
existence.  In  the  latter  case  the  record  is  not  silent,  but  speaks  nega- 
tively. 

FoBUAL  Notice  to  Heib  ib  not  Rekdebed  Unnegessabt,  although  admin- 
istrator's application  for  sale  stated  the  heir's  name,  if  the  order  of  sale 
was  made  on  the  same  day  the  application  waa  filed,  thereby  rendering 
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H  impOMible  to  haTegiTsn  the  stetatory  notioe  of  thirty  days  by  temoe^ 
or  MbAy  dftys  by  pablioatioD,  after  the  filing  of  the  applioatioa;  and  if  no 
motioii  was  made  in  behalf  of  the  heir  indicating  an  aiF^^wl  nrMenoo  in 
court. 

Ebbob  to  Oanoll  oirocdt  ooort  The  f aots  axe  stated  in  the 
opinion. 

D.  D.  PraU  and  H.  JUm^  for  the  plaintiff. 
Z,  Bairdf  for  the  defendant. 

By  Oonrt,  Pbbkznb,  J.  Ejectment.  Judgment  for  the  defend- 
ant. The  lessor  of  the  plaintiff  claims  title  as  the  sole  heir  of 
James  Mitchell,  deceased,  and  is  entitled  to  recover,  if  he  had 
not  been  deprived  of  his  title  to  the  land  by  a  sale  made  by  the 
administrators  upon  his  father's  estate,  through  which  the  de- 
fendant derives  title. 

The  validity  of  that  sale  must  be  determined  upon  a  simple 
inspection  of  the  probate  court  record,  no  extrinsic  evidence 
having  been  given. 

That  record  shows,  as  it  appears  by  the  transcript  before  us: 
1.  The  appointment  of  the  administrators;  2.  An  inventory 
and  appraisement  of  the  real  estate  of  James  Mitchell,  deceased, 
made  and  filed  in  the  clerk's  office  on  the  eleventh  day  of  No- 
vember, 1834,  but  making  no  mention  of  the  existence  of  any 
heir,  and  praying  no  notice,  etc.;  3.  An  order  of  the  sale  of 
said  real  estate  made  on  the  same  day  on  which  the  inventory 
was  filed;  4.  An  order  made  on  the  ninth  of  February  follow- 
ing, confirming  the  sale. 

In  Homer  v.  Doe,  1  Ind.  130  [47  Am.  Dec.  355],  it  is  said 
that  where  the  record  is  silent  upon  the  point,  notice  may  be 
presumed;  but  this  rale  applies  only  in  cases  where  the  heirs 
have  been  made  parties  to  the  record.  Here  there  is  no  mention 
made,  in  any  part  of  the  record  reciting  the  proceedings  touch- 
ing the  sale,  of  the  existence  of  an  heir;  and  surely  in  such  case 
we  cannot  presume  that  any  heir  was  notified :  See  Martin  v. 
Starr,  7  Id.  224.  The  record  in  such  case  is  not  silent,  but 
speaks  negatively. 

But  even  had  the  application  for  the  sale  contained  a  state- 
ment of  the  names  or  name  of  heirs  or  heir,  still,  as  the  order 
of  sale  was  made  on  the  same  day  the  application  was  filed,  the 
record  shows  that  the  statutory  notice  of  thirty  days  by  service, 
or  sixty  days  by  publication,  after  the  filing  of  such  application, 
could  not  have  been  given;  and  no  motion  was  made  on  behalf 
of  the  heir,  as  in  the  case  of  Thompson  v.  Doe,  8  Blackf .  336, 
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iodicatipg  an  aetail  presence  in  ooqzt,  wherebj  jConnal  notiee 
might  be  rendered  uppeoogBoiy. 

It  ie  shown  by  the  raeocd  thai*  year  Mtbaequent  to  tiie  aale  a 
guardian  was  appointed  by  the  probate  court  for  the  lessor  of 
the  plaintiff,  then  the  infant  heir  of  Jamee  Mitchell;  hot  tiiat 
has  nothing  to  do  with  the  proceedings  leading  to  the  eale  1^ 
the  administrators. 

A  deed  of  the  administrators  to  the  purchasers  at  the  sale  also 
appears,  which  contains  yarious  zeettals;  but  these  reettals  do 
not  appear  to  have  been,  nor  was  the  deed  itself,  ever  before  Ihe 
probate  court,  and  they  are  not  eyidence.  The  sale  in  Hm  caee, 
then,  haying  been  ordered  and  confirmed  without  notice  to  the 
heir,  is  yoid.  The  court  acquired  no  jurisdiction  to  act  in  ttie 
premises. 

The  judgment  is  reyersed,  with  costs.    Canae  remanded,  eta 

Stuabt,  J.,  absent.  

Administbatob's  Salb  18  Void  uitlbss  Noticb  is  Qtvmn:  F^rmck  y.  JBopI^ 
25  Am.  Dec.  464.  Where  order  of  sale  of  real  estate  of  deoedent  directa  aiz 
weeks'  notice  of  the  sale  to  be  giren,  a  shorter  notice  will  render  the  sale 
invalid:  Bey  Holds  v.  WUaon,  60  Id.  763,  and  oollected  cases  In  note  to  aama 
755,  showing  that  statutes  authoricing  exeoators  to  sell  real  estate  mast  bt 
strictly  complied  with.  Administrator's  sale  is  shown  to  be  void  when  it 
affirmatively  appears  that  the  pablication  of  notice,  required  by  statute  pre- 
vious  to  the  order,  could  not  have  been  given:  ValU  r,  Meming,  61  Id.  568l 
But  on  the  contrary,  it  has  been  held  that  the  failure  of  ezeontors  to  giva 
notice  of  sale  prescribed  by  the  statute  does  not  render  the  sale  void:  BUmd 
V.  Muncagter,  57  Id.  162;  and  in  Jackson  v.  Asior,  39  Id.  281,  it  was  held 
that  a  substantial  compliance  with  the  statute  requiring  advertisements  ol 
administrator's  sale  is  sufficient,  and  that  a  strict  and  literal  compliance  is 
not  necessary. 

Thb  FBOfciFAL  GABB  WAS  ORBD  in  Qsmwd  V.  Joknmm^  12  Ind.  687,  to  the 
point  that  a  sale  ordered  and  confirmed  without  notice  to  the  heir,  or  his 
appearance,  is  void.  It  was  also  cited  to  the  same  point  in  Hamkms  v.  Ha»' 
kins*  Adm\  28  Id.  71.  In  Vancleave  v.  MUUkin,  13  Id.  109,  plaintiffs  and 
appellants  relied  upon  the  principal  case,  alleging  that  they  were  the  only 
heirs  of  the  said  Vancleave,  deoeseed,  and  that  they  were  not  made  parties  te 
any  application  to  sell  said  lands,  nor  bad  they  Any  notice  thereof,  and  that 
therefore  said  sale  was  void.  They  also  alleged  tiiat  they  bad  broeght  the 
suit  within  the  period  prescribed  by  the  statute  of  limitations,  which  wea  the 
answer  of  defendants.  But  the  court  said:  "In  that  case  no  question 
made  as  to  limitation."    There  was  ludiniient  for  defendants. 


How.  IWL]  Comam  u  Wumm.  IVB 

GONNEB   V.  WiNTON. 

[8  tkxuaka,  sis.] 
Act  Dora  Gbatib  is  Caixsd  Mandats  ob  MAin>ATUM. 
Dblitebt  of  Hobss  to  Farribb  Who  Obatuitouslt  Oivkbs  to  OiTBa 
Him  n  Bailksjit  ov  Hobsx,  awd  Farbibb  Bboomis  Mamiiasabt. 

M^UTDATABT,  AS  SUOH,  IS  BSSTONSIBUI  10(B  GbOSS  lOBOBAJfCX  OB  ObOSB 
^BaUOXNOB. 

FoitLowiMo  iNSTBOcnoB  IS  CIbbokioos,  ih  Suit  bt  C.  against  W. 
roB  Malpbaoticb  as  Vetebinabt  Subgbon:  "If  W.  pretended  to 
no  tkill  as  a  farrier,  or  was  not  known  to  C.  as  such,  bat  as  a  matter  of 
friendship,  or  otli«rwise,  raaoaaineBded  the  making  of  the  pmictnre,  and 
the  same  vbs  sssented  to  by  C,  and  the  punotore  was  acoordm^^y  made, 
W.  is  not  liable,  even  though  the  horse  died  in  conseqaeoee  of  the  p«D0- 
tore  so  made."  And  this  is  so  becanae  it  makes  W.'s  mandatary  position 
Bcrsen  him  from  all  liability. 

Obdihabt  Dilioxncx  is,  as  Gxneral  Bulb,  Biquibbd  in  Bailments, 
where  the  contract  is  of  mntoal  benefit,  as  where  work  is  done  for  hire. 

Mavbataby  is  Hkld  only  to  Sught  Dilioxbos,  bnt  is  responsible  for 
breach  ol  orders,  ignorance,  gross  nsgUgsnoe,  or  frsnd. 

PlUQBKCS    BbQUIRBD  IS    PboPOBTI02IJU>  TO  VaLUB  09    PBOPBBaT  BaUXD, 

or  delicacy  of  operation  to  be  performed. 

JVBOB  CANNOT  IlfPBACH  HIS  OWN  VXBDICT  BY  AfFIDAYIT. 

VxBDiCT,  "Wb,  thb  Juby,  Find  tob  thb  Plaintitf  Onb  Cent,  and  Costs 
TO  THB  Defendant,**  is  not  Ambiguous.  The  words  ** costs  to  the 
dsfemdaat,"  taken  in  connectioa  with  the  context,  mean  that  defendant 
recover  costs.  Plaintiff  can  recover  no  more  costs  than  damages,  and  the 
▼ardict  being  one  cent,  the  law,  and  not  the  jury,  determiues  the  quea- 
tlon  of  costs;  and  in  the  above  verdict  the  conrt  may  properly  regard  the 
words  "costs  to  the  defendant**  as  surplnsage,  and  render  a  judgment 
for  one  cent  damages,  and  a  like  sum  in  costs,  and  that  defendant  recover 
jpssidBS  of  costs. 

AfFBAL  from  Wabash  cirouit  court  The  facts  are  stated  in 
fthe  opinion. 

ff.  P.  BiddlCy  for  the  appellant. 

Bj  Court,  Stuabt,  J.  Oonner  sued  Winton  for  unskillfully 
doctoring  a  horse.  The  complaint  contains  two  counts,  alleg- 
ing, in  substance,  that  Conner  was  the  owner  of  a  hoise  worth 
one  hnndred  and  seventy-fiTe  dollars,  which  had  a  swelling  on 
the  hock  joint;  that  Winton  represented  that  be  could  relieve 
the  horse  by  lancing,  etc. ;  that  he  accordingly  lanced  the  dis- 
eased limb)  but  so  ignorantly  and  unskUlf nlly  as  forever  to  dis^ 
able  the  horse,  and  render  him  worthless.  It  is  further  alleged 
that  Conner  was  put  to  twenty^^fiye  dollars  expense.  Damages 
laid  at  two  hundred  dollars. 

Winton  answers,  denying  generally  the  allegations  in  the 
complaint,  and  also  denying  in  separate  pangvaphs  the  ssffenl 
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material  matten  alleged,  aTerring  that  the  laiiciiig»  etc.» 
done  at  the  instance  and  with  the  approbation  of  Oonner. 

Jury  trial,  and  verdict  in  these  words:  ''We,  the  jury,  find 
for  the  plaintiff  one  cent,  and  costs  to  the  defendant/' 

Subsequently  Peter  King,  one  of  the  juiy,  filed  an  affidavit 
stating  in  substance  that  these  words  did  not  fully  express  the 
meaning  of  the  verdict,  the  jury  intending  that  the  defendant 
should  pay  costs.  On  this  affidavit  the  plaintiff  moved  the  court 
for  a  new  trial,  which  was  overruled.  This  ruling  is  assigned  aa 
«rror .  But  the  court  below  was  clearly  correct.  The  words  of  the 
verdict  are  not  ambiguous;  they  need  no  explanation.  '*  Costs  to 
the  defendant,''  taken  in  connection  with  the  context,  can  mean 
nothing  else  than  that  the  defendant  recover  costs.  The  court 
properly  regarded  these  words  as  surplusage,  aAd  rendered  a 
judgment  for  one  cent  damages,  and  a  like  sum  in  costs,  and  that 
the  defendant  recover  'as  to  the  residue  of  the  costs:  2  B.  S.  127. 
The  plaintiff  could  recover  no  more  costs  than  damages,  and  of 
course,  the  verdict  being  one  cent,  the  law,  and  not  the  juiy,  de- 
termined the  question  of  costs.  Besides,  we  do  not  see  any- 
thing in  this  case  to  exempt  it  from  the  well-settled  rule  that 
the  affidavit  of  a  juror  cannot  be  heard  to  impeach  his  own  ver- 
dict: Barlow  v.  State,  2  Blackf.  114;  Clum  v.  Smith,  5  Hill,  560. 

It  is  contended  that  this  is  a  case  arising  ex  contractu,  and  not 
ex  delicto,  and  hence  that  the  court  erred  in  giving  the  defend- 
ant costs.  If  this  were  true,  still  the  plaintiff,  not  having  re- 
covered fifty  dollars,  would  be  liable  to  costs:  2  B.  S.  126,  sec 
397,  and  note;  Clark  v.  WUdridge,  5  Ind.  176;  Foglesong  v. 
Moon,  Id.  545;  Eigman  v.  Brown,  3  Id.  430.  But  the  more 
approver^  form  of  instituting  such  an  action  under  the  old  prac- 
tice would  have  been  in  case.  One  ground  of  liability  against 
Winton  might  be  that  he  was,  or  assumed  to  be,  a  farrier.  For 
negligence  in  that  capacity,  and  when  the  damages  were  not 
immediate  but  consequential,  case  would  be  the  better  form, 
though  aj88ump9iU  might  also  be  sustained:  1  Oh.  PI.  134.  And 
in  this  view  of  the  case,  the  judgment  in  favor  of  the  defendant 
for  costs  would  also  be  right. 

The  following  instruction  to  the  jury  is  excepted  to  by  the 
plaintiff:  ''  If  Winton  pretended  to  no  skill  as  a  farrier,  or  was 
not  known  to  Conner  as  such,  but  as  a  matter  of  friendship  or 
otherwise  recommended  the  making  of  the  puncture,  and  thu 
same  was  assented  to  by  Conner,  and  the  puncture  was  accord- 
ingly made.  Dr.  Winton  is  not  liable,  even  though  the  horse  died 
in  consequence  of  the  puncture  so  made." 
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The  genenl  rale  in  lelation  to  baUment  is,  ttiat  wbeie  the 
oontract  is  of  mutual  benefit,  as  where  the  work  is  done  for  hire, 
there  ordinary  diligence  only  is  required.  Here  there  is  no  special 
contract  to  that  effect  set  up.  So  that  none  of  the  received 
doctrines  in  relation  to  care,  skill,  etc.,  combined,  are  applica* 
ble.  The  instruction  assumes  that  the  lancing  was  done  with* 
out  hire,  "  as  a  matter  of  friendship  or  otherwise,"  and  hence 
its  correctness  must  be  tested  by  the  rules  applicable  to  that 
species  of  bailment. 

When  an  act  is  thus  done  groHs,  it  is  called  in  the  books  a 
mandate:  Story  on  Bailm.  159;  Cogga  v.  Bernard,  1  Smith's 
Lead.  Cas.  82;  2  Kent's  Com.  568.  It  was  therefore  a  bailment 
of  the  horse  in  regard  to  which  Winton  undertook,  as  assumed 
in  the  instruction,  to  do  an  act  without  reward. 

What,  then,  were  the  obligations  of  Dr.  Winton  as  such  man- 
datary? That  a  mandatary  is  liable  for  misfeasance  or  mal- 
feasance is  settled  by  the  highest  authority:  Stoiy  on  Bailm. 
180,  infra;  2  Kent's  Com.  569.  The  degree  of  diligence  required 
of  the  mandatary  is  equally  well  settled.  He  is  bound  only  to 
slight  diligence,  and  responsible  only  for  gross  neglect:  Id. 
671,  572;  Story  on  Bailm.  194;  WhUney  v.  Lee,  8  Met.  91.  In 
Tracy  y.  Wood,  3  Mason,  132,  it  is  held  that  a  mandatary  is  lia- 
ble if  he  omit  that  care  which  persons  of  common  prudence  are 
accustomed  to  take  of  their  own  property.  In  Moore  v.  Mmrgue, 
Cowp.  479,  Lord  Mansfield  held  that  to  maintain  such  an  action 
the  defendant  must  be  guiliy  either  of  a  breach  of  orders,  gross 
negligence,  or  fraud.  So  also  DartnaU  v.  Howard,  4  Bam.  k 
Cress.  345. 

The  authorities  are  also  abundant  to  show  that  in  proportion 
to  the  Talue  of  the  article  to  be  kept,  or  the  delicacy  of  the  opera- 
tion to  be  performed,  will  the  act  assume  character.  What 
would  be  simply  negligence  as  to  one  thing  would  be  gross  negli- 
gence as  to  another.  What  would  be  ordinary  care  in  relation 
to  a  pound  of  nails  would  be  gross  negligence  in  relation  to  a 
like  weight  of  gold  coin.  So,  what  might  be  proper  care  in 
mending  a  plow  might  be  the  grossest  negligence  as  applied  to 
the  repair  of  a  watch :  Story  on  Bailm. ,  supra.  So  that  what  on 
the  part  of  Wioton  might  haye  been  due  diligence  in  thrusting 
his  lance  into  a  vein  of  the  horse's  neck  might  have  been  very 
gross  negligence  in  lancing  the  complicated  and  delicate  ma- 
chinery of  the  hock  joint. 

It  is  therefore  very  clear  that  though  Winton  acted  as  a 
"  friend  or  otherwise,"  that  is,  without  compensation,  as  the  in« 
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stenoiioa  laifBaB^  hs  inigfat  crfdU  be  liable  for  oonaeqnaiioeB. 
Hence  flie  instruclkm  is  erxoneoiiB.  It  maheB  his  mainiatgry 
position  SGroon  him  from  all  liability.  The  aaBomption  in  rela- 
tion io  his  not  being  a  professional  farrier  is  eqnally  erroneous. 
If  he  assumed  to  peiform  so  delicate  an  operation^  his  not 
a  professional  fazner  would  not  screen  him  from  Eafaility  in 
he  performed  it  in  gross  ignoranoe  or  wiiii  gross  negligence. 

We  think  the  instructions  not  only  erroneous,  bat  well  calcn- 
lated  to  mislead  the  jury. 

The  judgment  is  reversed  with  costs.    Oanse  remanded,  etc. 


G&ATUIT0U8  Bailbb  IS  Ijabui  oKi.r  roB  Fa^nn  or  Qbosb 
Stanion  v.  BeU,  11  Am.  Dec.  744;  Lloyd  v.  Wut  Branch  Bank,  63  Id.  581; 
Smith  T.  Nashua  A  L.  R,  B,,  50  Id.  364;  JenkinM  t.  MoOow,  60  Id.  154; 
Knoides  v.  Atlantic  A  8t,  L.  B.  B.  Co.,  61  Id.  234. 

BiLiasNCB  OR  NKouasNOB  OT  MAKDATAar  OB  Gbatiti!F0U8  Bailbb  is 
TO  BE  Mbasurbd  by  the  drcumoteDcea  of  his  situation:  JeaJdnM  v.  Mollow^ 
60  Am.  Dec.  154;  Lloyd  v.  West  Branch  Bank,  53  Id.  581;  and  want  of 
skill  ia  impatable  as  gross  neglect  in  a  gratuitous  bailee,  whose  profession 
implies  skill:  Stanton  v.  BeU,  11  Id.  744. 

Affidavits  of  Jubobs  will  not,  as  Gbnebal  Rulb,  bb  Bbobited  to 
Ihpxaoh  thbir  Vbbdiot:  WHaon  t.  Berrynan,  63  Am.  Dec.  78,  and  ool- 
leoted  citations  in  note  to  same  80,  where  application  of  the  cases  is  shown. 

Goubts  will  Endbavob  to  Constritb  Mebb  Infobmal  Vbboicts  so  as 
TO  Give  Them  Effect:  Wood  v.  McOuire's  Children,  63  Am.  Dec.  246,  and 
note  248.  Verdict  in  these  words,  ''We,  the  jury,  find  for  the  plaintiff,  with 
eighty  dollars  damages  and  costs  of  suit,"  is  sufficient  to  support  a  jndgmait 
for  the  slave,  and  damages  and  coats  of  suit. 

The  fbikcipal  oasb  was  cited  in  Long  v.  Morrimm,  14  Ind.  506^  to  th« 
point  that  it  is  a  physician's  own  fault  if  he  undertakes  to  treat  a  patient  with* 
out  having  sufficient  skill,  or  if  he  applies  less  than  the  occasion  reqnirea; 
and  in  either  case  is  liable  for  damages.  The  principal  case  was  referred  to 
for  facts  in  Winbon  v.  Connor,  2<1  Id.  106.  This  was  in  an  opinion  on  petition 
for  rehearing.  The  principal  case  was  cited  in  Hohnu  v.  Wright,  36  Id.  38< 
a  caose  tried  by  the  court,  to  the  point  that  that  part  of  the  finding  which 
relates  to  costs  is  no  legitimate  part  of  the  finding,  and  may  be  regarded  aa 
surplusage;  leaving  a  general  finding  for  plainti£f  for  the  amount  specified. 
"The  court,  in  the  trial  of  a  cause,  takes  the  place  of  a  jury,  who  hava 
uothing  to  do  with  the  eoata,  mid  cannot  by  their  vBrdict  detenniiie  whe 
shall  pay  them."  In  Corwin  v.  Thomas,  63  Id.  Ill,  that  "the  law,  throiml& 
the  judgment  of  the  court,  and  not  the  jury,  or  the  court  acting  aa  a  jury,  de- 
tennine  the  question  of  costs." 


Stephens  v.  Munu 
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Defbi^sb  of  Usuby  is  Pbbsonal  to  Bobroweb  and  his  heira  or 

tives. 
Pobchaseb  of  Real  EaTATs  Subject  to  Mortqaob  Tautibd  wrh  Usubv 

cannot  set  up  the  usury  against  bill  for  forecloaaie. 
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UsuBiODS  MoMOAi»»  wHIi  ooiaBnt  of  th*  f^rty  who  mmAe  tfao  uofioai 
oontnct  and  who  wm  to  mSn  hy  it;  and  if  snoh  peiwm  he  made  apartj 
to  the  aotion,  ho  may  urge  nsary  as  a  groond  of  equitable  relief  to  hinaelf. 

AjpnuLL  from  Deoator  cirouit  eourt  The  facts  axe  stated  in 
the  opinion. 

J.  Mymaii,  J.  S.  Scobey,  and  W.  Cumback,  for  the  appellants. 

By  Court,  Stoabs,  J.  Bill  in  chancery  to  foreclose  a  mort- 
gage, filed  in  Maioh,  1853.  Stephens  and  Morphy  answered; 
demnixer  to  the  answer  sustained;  and  decree  for  one  thousand 
two  hundred  and  ten  dollars.     Stephens  appeals. 

The  bill  alleges  that  one  Joseph  Clarke  was  indebted  to  Muir 
in  the  sum  of  five  hundred  and  thirty-five  dollars  and  seventy- 
nine  cents,  by  note  under  seal  dated  September  24, 1841,  due  in 
twelve  months,  which  if  not  paid  at  uiatuzity  was  to  draw  ten 
per  cent  interest  from  date  till  paid;  and  that  the  mortgage  was 
given  to  secure  the  payment  of  this  note. 

It  is  further  shown  that  after  the  execution  of  the  mortgage 
Clarke  sold  the  mortgaged  premises  to  Stephens,  subject  to  the 
mortgage,  which  it  is  alleged  Stephens  agreed  with  Clarke  to 
pay.  It  further  appears  that  Stephens  sold  to  Murphy  the 
lands  embraced  in  the  mortgage,  with  averment  of  non-payment 
of  the  note  at  maturity,  and  that  no  part  had  since  been  paid. 

Stephens  and  Murphy  answer  (the  latter,  by  consent,  adopt- 
ing the  answer  of  Stephens)  that  the  matters  alleged  in  the  bill 
as  to  the  note,  mortgage,  etc.,  are  true;  but  that  Stephens 
agreed  with  Clarke  to  pay  what  was  justly  due  on  the  mortgage; 
that  there  was  justly  due  thereon  only  one  hundred  and  fifty 
dollars;  that  as  to  the  residue,  it  was  usurious;  that  it  originated 
in  this  way,  viz. :  that  in  February,  1840,  Clarke,  being  in  em- 
barrassed circumstances,  applied  to  Muir  to  borrow  one  hundred 
dollars  for  a  year,  for  which  he  gave  his  note  to  Muir  for  one 
hundred  and  thirty-seven  dollars  and  fifty  cents,  with  interest 
at  ten  per  cent  in  case  of  non-payment  at  maturity;  that  in  Feb- 
ruaiy,  1841,  Clarke  borrowed  two  hundred  dollars,  and  gave  his 
note  to  Muir  for  two  hundred  and  seventy-five  dollars  on  the 
same  terms  as  the  former  note;  that  on  the  fifteenth  of  March, 
1841,  Clarke  paid  one  hundred  and  fifty  dollars  on  the  two 
loans;  that  in  September,  1841,  Muir  and  Clarke  agreed  upon 
another  year's  extension  upon  a  new  note  for  five  hundred  and 
thirty-five  dollars  and  seventy-nine  cents,  and  securing  it  hj 
mortgage,  which  are  the  note  and  mortgage  in  suit. 
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It  is  farther  aTened  that  the  two  loans,  one  of  one  handled 
dollars,  in  Febrnarj,  1840,  and  the  other  of  two  handled  dol- 
lars, in  Febrnaiy,  1841,  were  the  sole  consideration  for  the  note 
of  September,  1841,  now  sued  on;  that  one  hundred  and  fifty 
dollars  being  paid  on  thede  loans  in  March,  1841,  the  residae, 
except  one  hundred  and  fifty  dollars,  is  usurious  and  onoon- 
scionable.    The  answer  is  sworn  to,  as  required  by  the  bilL 

The  old  practice  was  still  in  force  when  the  bill  was  filed;  bat 
the  demurrer,  filed  April,  1854,  conforms  to  the  new  practioe, 
showing  for  cause  of  demurrer  that  the  answer  does  not  state 
facts  sujBScient  to  constitute  a  defense,  in  this,  viz. :  the  defend* 
ants  cannot  take  adyantage  of  the  usury,  if  there  was  any  in  the 
original  mortgage. 

The  correctness  of  the  ruling  below,  in  sustaining  this  de> 
murrer,  is  the  only  question  before  us.  The  statute  in  force  at 
the  date  of  the  contract  authorized  interest  to  be  taken  at  the 
rate  of  ten  per  cent,  if  it  was  so  stipulated  in  writing:  B.  8. 
1838,  p.  337. 

In  Kentucky  it  is  held  that  the  defense  of  usury  is  pezsonal 
to  the  borrower  and  his  heirs  or  representatiyes:  CampbeU  t. 
Johnston,  4  Dana,  177.  The  case  was  this :  Johnston,  the  assignee 
of  three  of  five  promissory  notes  secured  by  a  deed  of  trust  in 
the  nature  of  a  mortgage,  filed  his  bill  to  foreclose,  alleging 
against  the  assignees  of  the  other  two  notes  that  the  contract  of 
assignment  was  usurious.  On  this  state  of  facts,  the  court  say 
that  "  usury  in  the  assignment,  if  true,  cannot  be  taken  adTsn- 
tage  of  by  Johnston.  It  is  a  matter  inter  alios  acta,  which  con- 
cerns the  assignee  and  his  representativeir  only.  It  is  not 
charged  that  the  note  is  infected  with  usury,  but  only  the  assign- 
ment. The  statutes  of  usury  were  made  for  the  benefit  of  the 
borrower  alone.  He  may  receive  their  benefit  if  he  chooses. 
But  it  is  not  in  the  power  of  a  stranger  to  take  advantage  of 
them,  or  shield  himself  under  legal  provisions  intended  for  the 
protection  of  another."  But  it  is  in  this  case  impliedly  admit- 
ted that  it  would  be  competent  to  set  up  usury  with  the  consent 
of  the  party  who  made  the  usurious  contract,  and  who  was  to 
suffer  by  it.  Such  we  think  is  also  the  spirit  of  Past  v.  Dart,  8 
Paige,  639;  Cole  v.  Savage,  10  Id.  583;  Oordon  v.  Eobart,  S 
Sumn.  401;  Cole  v.  Savage,  1  Clarke  Ch.  482;  MoffaU  v.  M> 
DowaU,  1  McCord  Ch.  434;  Fenno  v.  Sayre,  3  Ala.  458. 

Had  Clarke,  from  whom  the  usury  was  exacted,  been  made  a 
party,  and  had  he  urged  the  facts  as  a  ground  of  equitable  relief 
to  himself  personally,  the  very  authorities  which  make  against 


Nov.  1866.]  Stbphsns  v.  Mun.  78T 

the  relief,  when  Booght  hy  Stephens^  would  hmre  been  oondn* 
Five  in  favor  of  Clarke. 

The  decree  is  affirmed,  with  one  per  cent  damages  and  costs. 

Dayison,  J.,  absent.  


UsuKT  IS  Stbictlt  Pbbsonal  DsrBNBB:  See  extended  note  on  defi 
of  jxsQry,  Dams  ▼.  Oarry  55  Am.  Beo.  308. 

PuBCHABBB  OF  Land  Sxtbjbct  TO  XJsuBious  MoBTOAOB,  end  who  hM  for 
a  full  oonrideration  easamed  payment  of  eneh  incnmbranoe,  cannot  take  ad* 
▼antage  of  the  nsnxy:  See  note  diaonieing  defenae  of  nsary,  Davis  y.  Oarr^  6& 
Am.  Dec.  398.  As  to  when  defense  of  nanry  in  a  mortgage  ia  inanfficiently 
averred,  see  Chambers  v.  CKcdmers,  23  Id.  572. 

Thx  PBnroiPAL  qasx  wab  cited  in  Wright  v.  Bvndy,  11  Ind.  403,  to  the 
point  that  where  the  debtor  does  not  seek  to  set  np  the  defense  of  nsnry,  a 
third  person  cannot  without  the  debtor's  consent.  In  Borwn  v.  F(MtSy  16 
Id.  55,  that  *'  a  vendee  of  real  estate,  who  purchased  subject  to  a  mortgage 
tainted  with  usuxy,  cannot  avail  himself  of  that  defense  against  a  bill  of  fore- 
closure." The  court  in  this  case  evolved  the  doctrine  that  where  a  mort- 
gagor appears  to  the  action  to  foreclose,  and  pleads  usury  in  the  transaction^ 
his  vendee  of  the  mortgaged  premises,  with  his  consent,  may  assume  the 
same  defense.  In  BiUkr  v.  Myer^  17  Id.  80,  to  the  point  that  no  person,  ex- 
cept the  maker  of  an  usurious  instrument,  or  another  by  his  permission,  can 
avail  himself  of  the  defense  of  usury.  In  Stein  v.  Indianapolis  etc,  Ansocia^ 
turn,  18  Id.  243,  it  ¥ras  cited  to  the  second  point  in  the  syllabus,  supra.  In 
Cole  V.  BcMsemer,  26  Id.  94,  the  law  of  the  principal  case  was  referred  to  as 
settled  until  the  doubts  thrown  upon  it  in  BtUler  v.  Ifytr,  17  Id.  77»  and 
where  the  former  strict  doctrines  seemed  to  be  somewhat  relaxed.  In  the 
latter  case  it  is  held  that  heirs,  representatives,  and  creditors  may  avail 
themselves  of  the  defense  of  usury,  without  permission  of  the  maker  of  a 
usurious  agreement.  This  case  of  Cole  v.  Bansemer,  supra,  left  the  question 
an  open  one,  to  be  determined  upon  its  merits.  The  principal  case  was  cited 
in  Price  v.  PoUock,  47  Id.  366,  to  the  point  that  one  purchasing  land  subject 
to  an  incumbrance  cannot  set  up  the  defenae  of  usury,  whether  there  is  an 
express  promise  by  the  purchaser  to  pay  the  incumbrance  or  not;  in  Studa- 
baJter  v.  Marqtuirdt,  55  Id.  844,  that  the  defense  of  usury  was  personal  to 
the  borrower  and  his  heirs  or  representatives,  and  that  a  vendee  of  real  estate 
who  purchased  subject  to  a  mortgage  tainted  with  usury  could  not  avail  him- 
self of  that  defense  against  a  bill  for  foreclosure,  unless  it  was  by  the  consent 
of  the  party  who  made  the  contract  and  suffered  by  the  usury.  The  conflict- 
ing cases  were  reviewed  in  the  one  last  cited,  and  the  court  concluded  it  aa 
settled  law  *'  that  no  person  can  take  advantage  of  usury  in  a  loan  of  money,, 
as  a  defense  against  ite  payment,  except  the  borrower,  or  some  one  author- 
ised by  him  to  make  such  defense,  or  his  heir,  his  representative,  or  ored* 
itor." 


789  TOBMFIKS  Co.  tH  McCaITT.  [lBd]flB% 

Bbooeville  &  Gbeensbubg  Tobhpieb  Ga  v. 

MoGabtt. 

[8  IimiAHA,  SM.] 

PxBsoN  18  Bbtoppxd  TO  Dismr  EbcismcB  or  Gobpobahov  as  Tna  Hb 

CoNTiULorxD  WRK  It  AS  SuGH*  if  it  ooald  than  hare  oonstitiitioiiftllj 

existed. 
Pabtt  GoKTRAomro  with  Cobpo&atioii  mat  Show  that  It  bas  Subsb- 

QUAMTLY  Ceabxd  to  be  A  corporation. 
Plkadiko  Which  Avebs  Cessation  of  Oobpobatb  Powxbs  miut  ihow 
^        how  they  came  to  a  termination. 
It  cannot  bb  Shown  in  Detensb  to  Stht  or  Oobpobatiob  that  pUiufcWfc 

have  forfeited  their  corporate  rights  by  misnser  or  non-oaer. 

FOBTKITUBB  BY  MiSCSBB  OB  NON-USBB  CAN  ONLY  BB  BbAOHBD  BT  PbOCBSB 

on  Behalf  of  State,  instituted  directly  against  the  oorpoiatioii  for  tlia 
purpose  of  avoiding  the  charter  or  act  of  incorporation.  Individnala 
cannot  avail  themaelvee  of  it  in  collateral  suits  until  it  be  judicially 
declared. 

Plea  ob  Answbb  to  Suit  of  Cobfobation  Showdio  Faotb  ufoh  Whkb* 
in  direct  proceeding,  the  corporate  powers  might  be  declarad  al  aa  ead 
ia  not  sufficient;  it  must  show  that  they  have  ceaaed.  Denial  of  ootpo- 
rate  existence  ought,  perhaps,  to  be  met  by  a  demorrar. 

If  by  Chabteb  ob  by  Contbact  Condition  Pbbcsdxrt  Bzsebis  id  Bbur 
TO  ExEBGiSE  Cobporatb  Powbbs,  it  must  be  performed  or  waived  by 
the  opposite  party  before  such  right  may  be  exercised. 

Bill  of  Bxobftions  will  not  bb  Bbjbotbd  by  Appbllatb  Cocbi; 
where  it  was  signed  and  filed  by  leave  of  court  below,  at  a  term  subse- 
quent to  the  one  when  the  cause  was  tried,  without  objection  by  counsel 
for  the  adverse  party,  and  who  signed  an  agreement  as  to  what  it  should 
embrace;  especially  after  submission  of  the  cause  to  that  court  upon  the 
record  as  made  up,  and  without  any  prior  motion  to  strike  out  the  btU. 

Appeal  from  Franklin  court  of  common  pleas.  Tbe  facts  irill 
be  found  stated  in  the  case. 

O.  Holland  and  J.  D.  Hovohmdy  for  the  appeUants. 

W.  M.  McCartyy  for  the  appellees. 

By  Court,  Psbkhis,  J.  On  the  fifteenth  of  January,  1849,  was 
approved  "  an  act  to  incorporate  the  Greensburg  and  Brookrille 
Turnpike  Company,"  the  first  section  of  which  provided  ''that 
Hiram  Carmichael,"  and  certain  others  named,  "  and  their  suc- 
cessors," etc.,  "be,  and  the  same  are  hereby  created  a  body 
corporate  and  politic,  by  the  name,"  etc.,  ''with  full  powers," 
etc.  The  second  section  enacted,  among  other  things,  that 
said  directors  might  open  books,  etc.,  for  subscriptions  to  the 
capital  stock,  etc. 

By  an  act  of  February  4, 1851,  the  corporation  was  recogniied 
as  existing,  and  directors  were  appointed  by  the  legislators. 
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Books  for  stock  BubsoripiaonB  vers  opened,  and  on  the  sefen* 
teenth  day  of  June,  1851,  the  defendants  in  this  smt  sabsoribed 
ftye  shares  of  fifty  dollars  each,  making  two  hnndred  and  fifty 
dollars,  to  recover  which  this  suit  was  instituted. 

The  defendants  answered,  denying  the  existence  of  the  cor^ 
poration  generally,  and  also  setting  up  other  grounds  of  defense. 

The  plaintiff,  to  the  denial  of  the  ooiporate  existence,  replied 
lAiat  the  defendants  were  estopped  by  their  contract  to  deny 
such  existence. 

The  defendants  demnxted  to  the  reply,  and  the  court  sustained 
tfaedemmrer.  Trial  of  other  issues.  Judgment  for  the  defendants. 

Touohizig  corporations,  and  contracts  with  them,  three  points 
seem  to  be  established  by  the  decisions  of  this  court:  1.  That  a 
person  is  estopped  (if  the  corporation  could  exist  constitutionally) 
to  deny  the  existence  of  a  corporation  at  the  time  he  contracted 
with  it  as  such:  Judah  ▼.  American  Live-stock  Co.,  4  Ind.  883, 
and  cases  cited;  Byan  y.  Vcmlandingham,  7  Id.  416;  2.  That  he 
may  show  that  it  has  subsequently  ceased  to  be  a  corporation: 
Id. ;  8.  That  a  pleading  ayerring  such  cessation  of  corporate 
powers  must  show  how  they  came  to  a  termination:  Johny. 
FarmevB'  etc.  Bank,  2  Blackf.  867  [20  Am.  Dec.  119];  State  y. 
Vincennes  University,  5  Ind.  77. 

The  paragraph  in  the  answer  now  under  consideration,  there- 
fore, is  bad  so  far  as  it  denies  the  existence  of  this  company 
when  the  subscription  of  stock  was  made;  and  bad  so  far  as  it 
denies  its  subsequent  existence,  for  not  showing  how  its  cor- 
porate powers  came  to  an  end. 

Say  Angell  &  Ames  on  Corporations,  2d  ed. ,  507 :  "  It  cannot  be 
shown  in  defense  to  the  suit  of  a  corporation  *  *  *  that 
the  plaintiffs  haye  forfeited  their  corporate  rights  by  misuser  or 
non-user.  Adyantage  can  be  taken  of  such  forfeiture  only  on  pro- 
cess on  behalf  of  the  state  instituted  directly  against  the  corpora- 
tion for  the  purpose  of  ayoiding  the  charter  or  act  of  incorporation, 
and  indiyiduals  cannot  ayail  themselyes  of  it  in  collateral  suits 
until  it  be  judicially  declared."  A  plea  or  answer,  therefore,  as 
a  general  rule,  to  the  suit  of  a  corporation,  showing  facts  upon 
which,  in  a  direct  proceeding,  the  corporate  powers  might  be 
declared  at  an  end,  is  not  sujQbnent;  it  must  show  that  they 
haye  ceased:  John  y.  Farmer^  etc.  Bank  and  State  y.  yinoennes 
University,  supra. 

The  denial  of  the  corporate  existence  in  this  case,  we  discoyer 
from  the  foregoing  statement  of  the  law,  should  more  properly, 
perhaps,  haye  been  met  by  a  demurrer. 

Ax.  Bio.  you  LXy— 49 


770  TuBNFiKB  Ck>  V,  McCabtt.  [Indiaiuife 

4.  But,  fourihlj,  the  law  is  settled  that  if,  by  the  charter  or 
by  contract,  a  condition  precedent  exists  to  the  right  to  exerdwi 
powers  or  perform  acts  by  the  corporation,  that  condition  most 
be  performed  or  waived  by  the  opposite  party  before  snoh  right 
may  be  exercised. 

It  is  insisted  that  such  conditions  are  shown  by  the  evidence 
given  on  the  trial  of  issues  made,  to  have  existed  in  this  case-^ 
that  a  certain  amount  of  stock  was  to  be  procured,  offices  elected, 
orders  made,  and  notices  given,  before  suits  could  be  brought — 
which  were  not  performed.  At  the  same  time,  it  is  claimed  thai 
if  the  court  should  regard  the  evidence  as  showing  a  perform- 
ance of  all  conditions  precedent  by  the  plaintiffs  to  be  performed, 
or  a  waiver  of  them  by  the  defendants,  then  the  court  should  re- 
ject the  evidence  as  not  before  it,  because  the  bill  of  exceptions 
is  not  properly  a  part  of  the  record. 

Should  this  turn  out  to  be  the  fact,  we  shall  nevertheless  be 
compelled  to  reverse  the  case  upon  the  erroneous  ruling  of  the 
court  below  on  the  demurrer,  as  we  shall  be  driven  to  presume 
that  that  ruling  injured  the  plaintiffs,  the  failing  party,  in  this, 
that  it  imposed  upon  that  party  the  necessity  of  proving  what 
they  were  not  bound  to,  and  perhaps  could  not,  prove.  This 
presents  an  entirely  different  case  from  that  of  erroneously  sus- 
taining a  demurrer  to  a  plea  which,  if  held  valid,  the  pleader 
would  have  to  prove,  and  the  facts  set  up  in  which,  if  existing, 
might  be  proved  under  other  pleas  held  good:  See  more  fully, 
on  this  point,  EUioU  v.  Wrigkt^  7  Ind.  374.  But  can  we  reject 
the  bill  of  exceptions  ?  It  was  signed  and  placed  upon  file  by 
leave  of  the  court  below,  at  a  term  subsequent  to  that  at  which 
the  cause  was  tried,  but  without  objection  from  the  defendants, 
who  were  present  by  one  who  acted  as  their  attorney  in  the 
cause  during  its  progress,  and  on  the  filing  of  the  bill  of  excep- 
tions, and  who  signed  an  agreement  as  to  what  should  be  in- 
serted in  it.  Further,  the  cause  was  submitted  to  this  court  oa 
the  record  as  made  up,  no  motion  which  the  opposite  party 
might  have  resisted  having  been  made  to  strike  from  it  tlie  bill 
of  exceptions  in  question:  See  Young  v.  Staie  Bank,  4  Ind.  301 
[58  Am.  Dec.  630].  Under  these  circumstances,  we  think  the 
objection  is  raised  too  late;  but  in  the  state  of  the  case  as  pre> 
sented  by  the  record,  it  is  in  vain  for  us  to  look  at  the  evidence. 

The  judgment  is  reversed  with  costs.  Cause  remanded  for 
further  proceedings,  with  leave  to  both  parties  to  amend  and 
make  up  issues  anew. 
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CORPO&ATIOH  an  SvmCIXNTLT  OBaANIZSD  TO  BiMB  SUBSOBIPTIOH  TO  GaF- 

ITAL  Stock,  whsn:  Milford  A  C,  T,  Co.  ▼.  Brush,  36  Am.  Deo.  78,  and  noW 
82;  McMWan  v.  M.  dt  L.  B.  B.  Co.,  61  Id.  181;  Wight  ▼.  Shelby  B.  B.  Co., 
63  Id.  522. 

Existence  of  Cobpobation  can  only  be  Attacked  bt  Dibbct  Pbocbed- 
ING,  and  not  by  a  oollatend  one:  Wight  v.  Shdby  B.  B,  Go,,  63  Am.  Deo.  522; 
notesto Cc^iUv.KalamaeooMtatuUlna. Co.,  ^  Id.  466;  State  v.  Fourth N.  H. 
Tumjnhe,  41  Id.  690. 

EvEBT  FBKSuiinoN  IS  Masb  IK  Fayoh  of  Legal  Existence  of  Cobpoba- 
tion after  it  has  once  gone  into  operation  and  rights  have  been  acquired: 
Dvhe  V.  Cahawba  Nov.  Co.,  44  Am.  Dec  472;  notes  to  8kUe  ▼.  Beal  EttaU 
Bank,  41  Id.  120. 

Pebson  Ck>NTBAOTiiro  with  Cobpobation  Admits  its  Existence:  CahiU 
T.  Kakunmoo  Mulual  Ins,  Co.,  43  Am.  Dec  457. 

Pebson  CoNTBAoriNO  with  Cobpobation  is  Estopped  to  Deny  its  Exisv* 
ENCE:  Ptnohaeot  Boom  Corp.  v.  Lamson,  33  Am.  Dec  656;  Jone»  ▼.  Bank  qf 
Tennessee,  46  Id.  540;  notes  to  CahUl  v.  Kalamazoo  AftUual  In»,  Co.,  43  Id. 
465. 

Condition  Pbecbdent  Requibed  of  Cobpobation  must  be  Pebfobmbd 
BEFOBE  Fbanchise  Vests:  PtopU  V.  Kingston  T.  B.  Co.,  35  Am.  Dec. 
551;  see  note  to  Oakley  v.  Morton,  62  Id.  54. 

Fobfeitube  of  Cobpobate  Franchises  by  Misdseb  ob  Non-useb:  People 
V.  Phoenix  Bank,  35  Am.  Dec.  634,  and  collected  cases  in  note  to  same  636; 
notes  to  State  t.  Beal  Estate  £ank,  41  Id.  120;  People  v.  Kingston  T.  B.  Co., 
35  Id.  551. 

State  can  Dissolye  Cobpobation  by  Judicial  Tkial  and  Judgment 
ONLY.  lu  all  cases  the  forfeiture  must  be  judicially  ascertained  and  declared: 
StcUe  y.  Beal  Estate  Bank,  41  Am.  Dec.  100,  and  notes  to  same  120;  State  t. 
FauHh  N.  H.  Turnpike,  41  Id.  690;  Regents  v.  WiUiams,  31  Id.  72;  Boston 
Olass  Maninfaetory  ▼.  Langdon,  35  Id.  292. 

Non-existence  ob  Dissolution  of  Cobpobation  Plaintiff  may  be 
Pleaded  in  Abatement:  Boston  Glass  Manufactory  t.  Langdon,  35  Am.  Deo. 
292.  But  such  plea  must  set  forth  facts,  and  not  allege  mere  conclusions  of 
law :  Jones  v.  Bank  qf  Tennessee,  46  Id.  540;  and  defendant  cannot  call  for  proof 
of  ezistenoe  of  the  corporation  unless  he  pleads  its  non-existence  in  abatement: 
Penobscot  Boom  Corporation  v.  Lanison,  33  Id.  656;  Duke  v.  Cahawba  Nov, 
Co.,  44  Id.  472. 

When  Bill  of  Exceptions  will  not  be  Rejected:  Vass  y.  Common- 
wealth, 24  Am.  Dec.  695;  NeAlU  v.  Dallam,  28  Id.  236;  Fort  Wayne  eU.  T, 
Co.  V.  Deane,  10  Ind.  565. 

The  pbinoipal  case  was  cited  in  Meikel  v.  German  etc.  Society,  16  Ind. 
183;  WUUamsv.  FrankUn  T.  A.  Association,  26  Id.  315;  DaJyv.  Nat.  L.  Ins. 
Co.  etc.,  64  Id.  12,  to  the  point  that  be  who  contracts  with  a  corporation 
recognizes  its  existence,  and  is  estopped  from  denying  the  existence  of  the 
corporation  at  the  time  he  contracted  with  it  as  such.  In  President  and 
Trustees  of  H.  University  v.  Hamilton,  34  Id.  509;  Aurora  A  C.  B.  B.  Co. 
Y.  City  of  Lawrenceburgh,  56  Id.  87;  Board  of  Com.  of  L.  Co.  y.  HaU,  70 
Id.  472,  it  was  cited  to  the  point  that  the  existence  of  corporations  cannot  be 
attacked  in  collateral  suits.  In  the  dissenting  opinion  of  Daly  v.  NaL  L.  Ins. 
Co.  etc.,  64  Id.  12,  it  was  cited  to  show  that  the  validity  of  corporations  can 
only  be  questioned  by  a  direct  proceeding  instituted  for  that  purpose.    1m 
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T.  Ltigro  S  jr.  p.  B.  Oo.t  19  iclp  tt  WW  oiUd  to  fthe  paint 
4lHHt  *  plcftdi«g«Uhgiiig  the  non-eaEktenoe  of  a  oorpomtlop  onoaln  l^gal  efsiii- 
4Boe  flhonld  tbaw  and  aet  forth  particalarly  the  mumer  in  wUob  the  cor- 
porate powers  ceMed.  In  LiUle  v.  DanviOe  etc  Plank  R.  Co.,  18  Id.  M^ 
thftt  where  »  oocpontion  ondertakes  to  enforce  a  daim  in  a  oonrt  of  joatioe, 
perf  ormanoe  of  a  condition  precedent,  if  any  eziat,  to  its  right  to  veoover  in  the 
ease  made  moat  be  prored,  iinleBs  waived  by  the  adverse  party:  MclnUn  v. 
Me  Lain  />.  A$»ociatian,  40  Id.  105,  citing  the  main  case.  Advene  party 
may  plead  and  prove  a  failure  on  psrtof  corporation  to  fulfill  ocmditinn  prece- 
dent: Jokuim  V.  Oraw/ordmUU  B.  B.  Co.,  11  Id.  28i,  dtii^  the  prnuapal 


Statb  v.  Swailb. 

[8  IXDZAXA,  624.] 

Act   Dohs  with   Fslorioub  Iittbht  CoN&mrcrm  No  Fklovt  uhxbb 

ConriMD  with  present  ability  and  means  to  execute. 
Tbku  is  Ko  Assault  with  Intent  to  Gohmit  Mitrdxb  when  A.  firss 

a  gun  at  B.  at  the  distance  of  forty  feet^  with  Intent  to  murder  him,  if 

the  gun  is  in  fact  loaded  with  powder  and  a  light  cotton  wad,  althoog^ 

A.  believeB  it  to  be  loaded  with  powder  and  balL 

Appeal  from  Decatur  drouit  court.  The  case  is  stated  in  As 
opinion. 

J.  8.  Bccbey  and  W.  Cumbaek,  for  the  state. 
J.  Oavin  and  J.  B.  CoverdiU,  for  the  appellee. 

By  CouBT.  Indictment  for  shooting  at  one  Lee,  with  intsnft 
to  commit  murder.     Trial  by  jury,  and  verdict  of  acquittal. 

The  only  question  raised  is  upon  an  instruction  given  to  the 
jury.  The  instruction  is  in  these  words:  **If  you  believe. from 
the  evidence  that  at  the  time  the  defendant  fired  the  gun  at 
said  Lee  it  was  not  charged  with  anything  but  powder  and  a 
light  cotton  wad — Swails  being  at  the  distance  of  forty  feet  from 
Lee  at  the  time — and  that  at  that  distance  the  life  of  Lee  was 
not  at  all  endangered  or  put  in  jeopardy  by  the  act  of  Swails 
in  discharging  the  gun  at  him,  in  consequence  of  the  manner 
in  which  it  was  loaded,  the  defendant  cannot  be  convicted, 
although  he  may  ha^e  thought  that  the  gun  was  properly  loaded 
with  powder  and  ball,  and  although  he  may  have  intended  to 
murder  Lee." 

The  state  excepted;  and  under  our  peculiar  statute  allowing 
har  to  except  and  appeal,  not  for  the  purpose  of  affeoting  the 
particular  case,  but  as  a  guide  to  the  lower  courts  in  futuvB,  sbe 
brings  the  case  to  this  court:  2  B.  S.  877,  sec.  119. 
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The  ioBtruotion  giTen  was  Bubstantiidly  ooneot.  It  is  true 
that  the  law  aims  to  puniah  the  intent.  That  Swaila  in  this 
case  had  a  felonious  intent  cannot  be  doubted.  But  he  laoked 
the  ability  and  the  means  to  cany  that  intent  into  execution.  To 
constitute  an  assault,  the  intent  and  the  present  ability  to  exe- 
cute must  be  conjoined.  Hiub,  in  this  case,  there  was  the  intent, 
but  not  the  power.  Had  the  guB  been  loaded  with  ball  or  any 
other  destructive  missile,  the  ofifense  charged  would  have  been 
complete.  Suefa  shootxng  with  a  gaa  psDpexly  loaded  would 
be  one  or  another  grade  of  crime  according  to  the  result.  To 
shoot  at  and  miss  Lee  would  have  been  an  assault  with  intent  to 
murder.  To  shoot  and  wound,  an  assault  and  battery  with  the 
like  intent.  To  shoot  and  kill  would  have  been  murder.  But 
to  shoot  at  the  distance  of  forty  feet  with  an  ordinary  charge 
of  powder  and  wad,  no  matter  under  what  supposition  or  with 
what  intent,  was  not  either  of  these  grades  of  crime.  The 
present  ability  to  accomplish  the  felonious  purpose  was  wanting. 

The  appeal  is  dismissed.      

Iv,  wfEBur  SHOomra  DmcAXCM,  Onx  Mxracdiolt  Ponvn  at  AnovmER 
WISH  Qnr  appuently  loaded,  yat  not  loaded  in  iaet,  ha  oommitB  an  aaeaolt 
the  same  as  if  it  were  loaded:  See  note  to  Beach  v.  Haneoekf  69  Am.  Deo. 
375,  where  a  reference  will  be  found  to  contiary  anthoritiei. 

TBs  pbhioipai*  case  was  cnxD  in  Rice  ▼.  State,  16  Ind.  2S9,  to  the 
point  that  **  the  manner  in  which  the  piatol  was  loaded,  and  the  possibUity 
of  death  being  prodnoed  by  its  dischaige,  oonsidering  the  materials  with 
which  it  was  loaded,  and  the  distsnce  at  which  it  was  fired,  would  seem  to 
be  matters  of  evidenoe  arising  on  the  trial."  In  Kunkle  ▼.  Slaie,  32  Id* 
229,  230,  the  principal  case  was  critidsed,  and  the  ooart  said  if  the  main 
case  was  to  be  nnderstood  "  as  laying  down  the  broad  proposition  that  to  con- 
stitnte  an  aseaalt,  or  an  assault  and  battery,  with  intent  to  commit  a  felony, 
the  intent  and  the  present  ability  to  execute  must  necessarily  be  enjoined,** 
it  could  not  command  their  assent  or  approvsl.  This  criticism  was  alluded 
to  in  BamUtcn  ▼.  Stale,  36  Id.  2S4;  but  the  court  supported  the  principal 
case.  In  SiaJte  ▼.  Hubbe,  58  Id.  416,  where  the  indictment  alleged  an  at- 
tempt to  inflict  a  riolent  injury  upon  White,  and  the  manner  thereof,  viz., 
by  attempting  to  shoot  him  with  a  loaded  gun  which  he  held  in  his  hands, 
the  principal  case  was  cited  to  the  point  that  it  did  not  allege  the  present 
ability  to  inflict  the  violence,  and  that  the  facts  alleged  did  not  show  it.  The 
indictment,  it  was  said,  should  have  averred  that  the  defendant  had  anoli 
ability,  whioh  averment  might  have  been  made  in  the  langoage  of  the  stat- 
nte.  In  Howard  v.  State,  67  Id.  404,  the  principal  case  was  cited  to  the 
potat  that  an  indictment  for  an  asMolt,  etc.,  must  allege  foots  showing,  not 
only  an  unlawful  attempt^  but  alio  the  present  ability  ol  the  delmdiit  ta 
sonmit  the  crime  ohaigad. 
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Baxbs  v.  Buddicol 

[9  Iowa.  428.] 

hr  FoBsoLoinna  Psooceding,  One  kot  Mabk  Pabtt  Who  wouut  rati 
HAD  Right  bxtobx  Dxcbek  had  been  Rendered  to  file  a  bill  to  deier- 
mine  the  unonnt  of  an  incumbnuice  may  file  a  like  bill  to  oorrect  any 
mistake  made  in  a  decree  which  iojuriouBly  affeets  hia  rights. 

Ora  HOT  Made  Pabtt  to  Fobbclosube  Pboceedhto,  Who  Files  Fafbb 
IN  Case  asking  that  the  decree  be  rendered  in  a  oertam  manner,  when 
saoh  paper  is  not  noticed  in  any  manner,  or  he  made  a  party  to  the  paro- 
oeeding,  may  afterwards  file  a  bill  to  correct  any  nustsko  made  in  render 
ing  snch  decree.    His  previoos  intervention  does  not  estop  him. 

Agbeement  between  Holdbb  of  Mobtoagb  and  Mobtgagob  that  a  osr- 
tain  som  for  interest  and  attorneys'  fees  shaU  be  included  in  the  mortg/^ 
cannot  affect  one  who  purchased  a  portion  of  the  mortgaged  premises 
from  the  mortgagor. 

Costs — Pubohaser  of  Pobtion  of  Mobtoaged  Pbemisbs  from  the  mort* 
gagor  most  pay  his  proportion  of  all  Intimate  costs  incurred  in  thefovs- 
closnre  of  the  mortgage  upon  said  land. 

Two  Pubohasebs  of  Different  Paroeu  of  Pieob  of  Land  Goykbhd  bt 
Mobtoagb  must  contribute  to  the  payment  of  such  mortgage  in  propor- 
tion to  the  value  of  their  respective  pieces,  and  not  in  proportion  to  tlis 
amount  or  quantity  purchas^. 

Whebe  Pobtion  of  PBEiiisBS  Mobtgagbd  are  Subseqitbntlt  Sold,  Mobt- 
gagob Retaining  Remaining  Pabt,  the  portion  unsold  should,  in  equity, 
be  first  subjected  to  the  payment  of  the  mortgage  debt;  and  upon  the 
death  of  the  mortgagor,  his  heir  is  bound  to  discharge  the  debt  to  the 
extent  of  the  assets  descending. 

WbBBE    DifFEBENT    PoBTIONS    of    MoBTGAGED  PbEIOBES  abb  PUBCHAaSB 

by  Suooesbive  Persons,  the  rule  in  Iowa  requires  that  they  should  both 
contribute  to  the  payment  of  the  mortgage  in  proportioik  to  the  valoe  of 
their  respective  purchases,  sndnot  in  the  inverse  order  of  their 

m 
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In  1852  Gage  and  his  wife  mortgaged  to  Littler  an  equal  por- 
tioD  of  three  lots  in  the  city  of  Eeokuk.  This  mortgage  was 
shortly  afterwards  recorded.  In  May,  1852,  Gbge  sold  to  Coffin- 
daffer  and  Oriffey,  defendants  in  this  proceeding,  the  mortgaged 
portion  of  one  of  these  lots;  and  in  1853  he  sold  to  Bates,  the 
complainant  herein,  the  mortgaged  portion  of  the  other  two  lots. 
Ooffindaffer  and  Griffey  afterwards  became  the  owners  of  the 
aboTo-mentioned  mortgage,  and  in  August,  1853,  commenced 
proceedings  against  Gage  and  wife  to  foreclose  the  mortgage 
upon  the  two  lots  purchased  by  complainant  Bates.  The  latter 
was  not  made  a  party  to  the  proceeding  in  any  way,  but  pend- 
ing the  hearing  he  filed  a  paper  in  the  matter,  stating  his  pur- 
chase of  the  lots,  and  asking  that  his  lots  be  held  for  but  two 
thirds  of  the  mortgage  debt,  and  that  the  lot  purchased  by 
Coffindaffer  and  Griffey  be  held  for  the  remaining  third.  At  the 
hearing  the  sum  of  three  hundred  and  eighty-three  dollars  and 
nine  cents  was  found  due  on  the  mortgage.  This  sum  included 
fifty-four  dollars  and  thirty-six  cents  for  attorneys'  fees  for  fore- 
closing the  mortgage,  and  for  interest  paid  on  money  borrowed 
to  purchase  the  mortgage.  The  decree  foreclosed  the  mortgage 
upon  the  lots  owned  by  Bates,  and  in  pursuance  of  an  order 
they  were  sold  for  four  hundred  and  eighteen  dollars,  this  being 
the  amount  of  the  decree,  interest,  and  all  costs.  Defendant 
Buddick  was  the  purchaser  at  this  sale,  and  in  pursuance  of  it 
the  sheriff  made  a  deed  to  him  of  the  lots.  The  order  of  sale 
under  which  the  sheriff  acted  is  conceded  to  have  been  invalid, 
as  it  did  not  issue  under  the  seal  of  the  court.  Complainant 
now  files  this  bill  to  set  aside  this  decree,  and  the  sale  thereun- 
der, for  Tarious  reasons,  and  prays  that  the  mortgage  be  released 
upon  his  paying  two  thirds  of  the  mortgage  debt.  Defendant 
took  issue  upon  this  bill,  and  at  the  hearing  thereon  the  court 
decreed  that  as  far  as  complainant  Bates  was  concerned  the  de- 
cree of  foreclosure  and  the  sheriff's  sale  to  Buddick  be  set  aside. 
The  court  found  that  Bates's  purchase  was  thrice  as  valuable  as 
Coffindaffer  and  Griffey's,  and  consequently  that  they  should 
contribute  to  the  payment  of  the  mortgage  in  that  proportion. 
Complainant  appealed  from  this  decree. 

Miller  and  Becky  for  the  appellant. 

8.  F.  Miller,  for  Buddick. 

Marshall  and  Moss,  for  the  other  defendants. 

By  Court,  Wbioht,  C.  J.  In  determining  this  case,  we  shall 
•onfine  ourselves  to  the  objections  urged  to  the  decree  rendered 


776  Ba3»  fk  Bxmmxsc  [bv^ 

hw  tliA  Mmri  hfifew.  Atnl  in  ike  ^iwt  ii1ao6.  oonudiiiittBt  ^i«*"** 
thftt  the  deoxee  foseolonng  the  mod^gi^ia,  the  aherifF's  aalfi,  and 
the  deed  made  tbesecm  are  void  as  to  him.  It  is  ccmeedad  hj 
defendants  that  Hie  sale  and  deed  conTej  no  title,  and  ipeie 
properly  set  aside,  from  the  fact  that  the  oEecation  under  wUeh 
the  sheriff  acted  had  no  seal.  The  only  questi^DL  in  this  part  of 
the  case,  then,  relates  to  the  iralidily  of  the  decree  of  foxeelos- 
ore  against  complainant.  No  objection  was  made  by  defend- 
ants below,  or  here,  to  the  right  of  the  complainant  to  bring 
this  biU,  or  to  its  character.  We  faa?e,  then,  before  as  what  we 
regard  as  an  application  by  a  party  interested  in  the  property 
to  redeem  the  same  from  a  lien  created  by  a  prior  mor^iage. 
And  withoat  determining  whether  it  was  or  was  not  necessary 
to  make  him  a  party  to  the  proceeding  to  foreclose  each  mort^ 
gage,  we  think  that  as  he  would  have  a  right  before  focedoenrs 
to  bring  each  a  bill  in  order  to  determine  the  amount  of  the  in- 
%ambrance,  so  he  may,  if  not  made  a  party,  file  a  like  bill  to 
correct  any  mistake  made  in  a  decree  which  injuriously  affects 
his  rights.  The  defendants  insist,  however,  that  complainant  is 
concluded  by  that  decree,  from  the  fact  that  he  made  an  appeaiv 
ance  when  he  filed  the  paper  referred  to  in  the  statement  of  the 
case.  In  this  view  we  cannot  concur.  He  was  not  a  party  in 
the  first  instance,  nor  by  any  subsequent  order  of  the  court. 
The  case,  indeed,  appears  to  have  been  determined  withoat  any 
reference  to  this  paper.  If  the  party  foreclosing  the  mortgage 
had  made  him  a  party  in  his  petition,  prayed  process  against 
him,  or  sought  to  bring  him  in  by  notice,  it  would  have  been 
different.  Here,  however,  instead  of  being  in  court,  or  so  re- 
garded, his  right  to  appear  was  not  recognized  or  admitted. 

Then  was  there  any  such  mistake  in  this  decree  of  foreclos- 
ure as  should  have  been  corrected?  We  think  there  was. 
Granting  that  complainant  was  only  bound  to  contribute  his 
proper  proportion,  and  not  to  pay  the  whole  of  the  mortgage 
(of  which  we  shall  speak  hereafter),  yet  he  was  only  bound  to 
pay  his  proportion  of  what  was  actually  owing.  And  therefore, 
while  the  holder  of  the  mortgage  and  the  mortgagor  might  in* 
elude  the  sum  of  fifty-four  dollars  and  thirty-six  cents  for  inter- 
est  paid  for  money  borrowed  to  purchase  the  same,  and  attor- 
ney's fees,  yet  it  was  manifestly  improper  to  require  complainant 
to  pay  any  part  thereof  before  he  could  hold  his  prop- 
erty divested  of  the  mortgage  lien.  When  he  purchased  he  had 
notice  of  this  mortgage,  and  the  mortgagee,  by  virtue  of  hii 
prior  lien,  had  the  right  to  subject  the  property  to  the  payment 
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of  his  debt  Bui  he  had  no  xic^  to  salageoi  it  to  the  poffmenl 
of  any  Bom  that  &e  morlgogor  might  consent  to  hieliide  in  the 
decxee.  Soeh  agveement  ivoiild  bind  the  Tnortgogor,  or,  as  in 
this  instanoe,  Cottndaffer  and  Griffej,  who  were  not  only  the 
holdeiB  of  the  mortgage*  bat  also  intereetod  as  purehasers  of 
part  of  the  mortgaged  premises. 

Oompbiumt  fnrther  insists  that  he  shoold  not  have  been  re- 
qniied  to  paj  any  portion  of  the  costs  attending  the  f oreclosme 
of  the  mortgage.  We  see  no  reason  why  he  should  oot  pay  his 
portion  of  the  costs,  up  to  the  time  of  the  decree.  These  costs 
were  legitimately  made  in  enforcing  a  lien  upon  property  which 
he  had  purchased,  and  which  he  might  haye  avoided  by  making 
payment  before  suit  brought.  The  costs  subsequent  to  the  de- 
cree he  should  not  pay,  however.  The  sale  was  set  aside  for  an 
im^foiaiity,  for  which  he  should  not  be  responsible,  and  to 
avoid  the  effect  of  which  was  one  object  of  this  bill.  It  would 
be  manifestly  inequitable  to  require  him  to  pay  any  portion  of 
costs  which  accrued  under  a  void  writ,  which  he  in  no  manner 
procured. 

And  finally,  it  is  insisted  that  complainant  should  only  have 
been  required  to  pay  two  thirds  of  this  incumbrance,  in  propor^ 
tion  to  the  quantity  that  he  purchased,  instead  of  three  fourths, 
or  in  proportion  to  its  value.  In  this  respect  we  think  the  de« 
cree  is  correct  Here  was  a  mortgage  on  three  distinct  parcels 
of  real  estate.  Subsequent  to  the  lien  one  party  purchases  one 
parcel  and  another  two.  When  required  to  contribute,  shall  it 
be  in  proportion  to  the  quantity  or  value  of  the  premises  by 
them  respectively  purchased  ?  We  clearly  think  in  proportion 
to  the  value.  The  other  position  has  no  one  equitable  consid- 
eration to  sustain  it,  while  the  rule  followed  by  the  court  below 
is  fully  sustained  by  reason  as  well  as  authority.  It  would 
be  an  unconscionable  doctrine  that  would  require  A.,  who 
bought  a  ten-acre  tract  of  no  more  value  than  the  one  acre  that 
B.  might  purchase,  to  pay  in  such  cases  ten  times  as  much  as  B. 
The  value  of  the  several  parcels  is  what  is  presumed  to  have 
governed  the  mortgagee  in  taking  this  mortgage,  and  by  this 
^alue  should  the  respective  liabilities  of  the  purchasers  be  meas- 
txred.  This  view  is  sustained  by  the  following,  among  other 
authorities:  Story's  Eq.  Jur.,  sees.  477,  478,  483;  Aldrich  v. 
Cooper,  8  Yes.  891;  Dickey  v.  Thompson,  8  B.  Mon.  312;  Oheeee- 
Wough  V.  MiUard,  1  Johns.  Ch.  415  [7  Am.  Dec.  494]. 

Indeed,  upon  this  subject  we  do  not  think  there  can  be  found 
fcny  conflict,  the  authorities  uniformly  holding  that  value,  and 
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not  quantityy  ahould  be  the  measure  of  contribatioii.  WheUiei 
that  valae  is  to  be  determined  with  reference  to  the  time  of  the 
mortgage  or  subeequently,  we  are  not  called  upon  now  to  deter- 
mine, as  no  such  question  is  raised.  We  may  say,  howeTer, 
that  such  Talue  is  in  no  case  to  be  affected  by  improTements  made 
by  either  purchaser. 

But  the  'defendants  CofSndaffer  and  Griffey  insist  that  com- 
plainant, haying  made  his  purchase  after  theirs,  should  be  re- 
quired to  pay  the  whole  incumbrance,  or  at  least  that  the  lots 
purchased  by  him  should  be  sold  before  they  should  be  called 
upon  to  pay  any  part  of  the  mortgage  debt.  On  this  subject  we 
are  aware  that  the  authorities  are  conflicting;  and  in  this  state 
the  question  has  never,  so  far  as  we  are  aware,  been  decided. 
At  one  time  in  New  York  it  was  held  that  such  purchasers  were 
bound  to  contribute  in  proportion  to  the  yalue  of  their  respect- 
ive  purchases:  Gheesebrough  y.  MUlard,  supra;  Stevens  ▼.  Cooper, 
1  Johns.  Ch.  425  [7  Am.  Dec.  499].  But  these  cases  were  re- 
garded as  shaken  by  the  subsequent  one  of  OiU  y.  Lyon^  Id. 
446,  and  still  later  in  the  case  of  Clowes  y.  Dickmaon,  5  Id.  235, 
to  have  been  entirely  overruled.  See  also  James  v.  Hubbard, 
1  Paige,  228;  Oouvemeur  y.  Lynch,  2  Id.  300;  Onion  y.  Kntqjp, 
6  Id.  85  [27  Am.  Dec.  741].  So  that  the  rule  in  New  York  now 
is  that  the  property  purchased  is  liable  in  the  inverse  order  of 
its  alienation.  Such  is  the  doctrine  in  Maine,  South  Carolina, 
and  some  other  states.  In  Massachusetts,  Ohio,  Kentucky,  and 
Tennessee,  and  other  courts,  it  is  held  that  the  subsequent  pur- 
chasers shall  contribute  in  proportion  to  the  value  of  their  re- 
spective estates,  such  value  not  to  be  appreciated,  however,  bj 
any  improvements  placed  thereon  by  the  purchaser:  Parkman 
V.  Welch,  19  Pick.  231;  Qreen  v.  Banage,  18  Ohio,  428  [51  Am. 
Dec.  458];  Dickey  y,  Thompson,  supra;  Jober,  O'Brien,  2  Humph. 
34;  see  also  Story's  Eq.  Jur. ,  sec.  1233,  where  this  latter  doctrine 
is  approved  by  the  learned  author,  who  states,  also,  that  it  is  that 
maintained  by  the  ancient  as  well  as  modern  English  cases  on 
the  subject;  and  such  we  believe  to  be  the  most  equitable  rule. 
Where  a  portion  of  the  premises  mortgaged  are  subsequently 
sold,  the  mortgagor  retaining  the  remaining  part,  it  is  uniformly 
held  that  the  portion  unsold  should  in  equity  first  be  subjected 
to  the  payment  of  the  mortgage  debt.  For  while  the  mortgage 
covers  and  is  a  lien  on  all  the  estate  alike,  yet  the  mortgagor, 
in  addition  to  his  legal  obligation,  arising  as  well  from  the  mort- 
gage as  his  covenants  in  his  deed  to  the  subsequent  grantee,  ia 
morally  bound  to  pay  the  debt,  and  divest  that  which  he  has  sold 
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of  any  incambtance.  And  in  like  manner,  on  his  death  the  heir 
occupying  his  place,  sitting  in  the  seat  of  the  ancestor  or  origi- 
nal grantor,  is  bonnd  to  discharge  the  debt  to  the  extent  of  the 
assets  descending;  for  there  is  no  more  equality  of  light  between 
them  in  such  a  case  than  between  the  grantee  and  the  ancestor 
while  living. 

When  we  come  to  settle  the  question,  howeyer,  as  between 
two  grantees,  purchasing  different  parcels  of  the  incumbered 
premises  at  different  times,  there  is  no  more  moral  obligation 
on  the  one  to  pay  than  the  other.  Both  of  them  have  purchased 
premises  that  are  alike  affected  by  a  lien,  which  neither  created 
nor  undertook  to  pay.  The  purdiased  premises  are  liable  to  be 
sold  because  of  the  failure  of  their  grantor  to  discharge  his 
undertaking,  and  not  because  of  any  &ilure  on  their  part.  In 
such  cases,  their  interest  is  common,  their  rights  are  equal,  and 
there  should  be  equality  of  burden.  It  is  difficult  for  us  to  see 
why  the  last  purchaser,  any  more  than  the  first,  sits  in  the  seat  of 
the  grantor;  and  yet  this  would  appear  to  have  been  the  reason- 
ing used,  and  the  ground  of  the  decision,  in  Olowes  y.  Dichenwm, 
5  Johns.  Ch.  240.  And  in  those  cases,  where  the  question  arises 
between  the  grantor  and  a  subsequent  purchaser,  the  grantor,  or 
the  land  still  held  by  him,  is  liable,  because  the  debt  is  the  per- 
sonal obligation  of  the  debtor,  and  not  of  the  grantee.  But 
where  is  the  personal  obligation  resting  on  the  last  grantor  more 
than  on  the  first? 

It  is  urged  that  the  grantor,  by  aliening  the  unsold  portion  of 
the  estate,  cannot  throw  the  burden  of  the  mortgage,  or  a  ratable 
part  of  it,  back  upon  the.  first  purchaser.  It  should  be  remem- 
bered, however,  that  we  are  not  determining  the  relative  equities 
of  the  grantor  and  purchaser,  but  of  two  purchasers.  The  per- 
sonal obligation  of  the  debtor  remains  the  same  after  as  before 
the  second  sale. 

The  debtor  is  not  inhibited  from  making  a  further  sale  by 
reason  of  the  covenants  in  his  first  deed.  This  power  to  sell  is 
as  well  known  to  the  first  purchaser  as  any  other  fact  connected 
with  the  transaction.  It  is  the  inability  of  the  debtor  to  pay 
his  debt  that  creates  the  necessity  for  enforcing  the  lien, 
and  not  any  failure  on  the  part  of  the  last  purchaser.  The 
junior  as  well  as  the  senior  purchaser  makes  an  absolute 
purchase;  each  pays  a  full  consideration,  and  has  a  like 
reason  to  suppose  that  the  mortgage  debt  will  be  paid,  and 
their  estates  held  alike  divested  of  the  incumbrance.  While 
each  has  purchased  absolutely,  yet  if  the  mortgage  should  not 
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be  dttebiKgcd,  ihey  aoqirize  no  move  tium  the  x^jkt  to 
the  paieel  held  hy  each,  and  neither  ahoold  oomphiTi,  if  hy  ifae 
decree  which  aettlee  iheir  leBpectiTe  rights,  etc.,  he  ia  aeonrBd 
the  equity  thus  aoqoiied  upon  equal  tenna.  We  ttereiate 
eonolnde  that  the  decxee  of  the  court  below  was  carreet  in  ehatg^ 
ing  the  purchasers  with  the  payment  of  the  mortgage  debt,  in 
proportion  to  tilie  respectiTe  Talues  of  each  parcel.  Bat  as  com- 
plainant should  not  ha^e  been  charged  with  anypart  of  Uie  som 
of  fifty*f our  dollars  and  thirty-six  cents  indued  in  £he  deoee 
of  foredoBure,  nor  yet  with  the  costs  attending  the  mortgage 
sale,  the  decree  will  be  so  far  reversed,  and  in  eretf  other  re- 
spect affirmed. 

A  proeedendo  will  issue,  directing  a  decree  to  be  enteied  in 
accordance  with  this  opinion. 


BioBts  iNi>    LiABnims  of  Pvbokasxbs  aw  McHnieAexD 

WHKN    MOBTOAOOa    HAS    CONTXTBD    TO    DifVSBIST   OvB,  AT 

Times. — This  sabject  is  discussed  at  length  in  the  note  to  Morriton  ▼.  Seot> 
toUh,  16  Am.  Deo.  136.  In  this  note  the  roles  adopted  by  the  different  states 
with  regard  to  the  liability  of  snch  successive  purchasero  to  contribute  to  Hub 
payment  of  the  mortgage  is  discussed:  See  also  Ouion  v.  Knapp,  29  Id.  741; 
RwmU  y.  Pitior,  57  Id.  609;  PaUy  t.  Peaae,  35  Id.  683. 

PuBCBAfiBB  OF  Part  OF  MQiaoAOU)  Pbemisib  has  a  right  to  bave  the 
portion  retained  by  the  mortgagor  sold  first  towards  the  payment  of  the 
mortgage:  Engle  y.  Haines,  43  Am.  Dec.  624,  and  note.  The  principal  case 
is  cited  to  the  point  that  the  estates  of  subsequent  grantees,  who  have  par- 
chased  different  parcels  of  incumbered  property  at  different  times,  are  liabis 
to  oontribute  ratably,  and  not  in  the  inverse  order  of  alienation,  in  Mame  y. 
Wilson,  16  Iowa,  390;  Barney  v.  Mjfers,  28  Id.  478;  McWWiaaau  y.  Mfsn, 
10  Id.  235.  The  same  principle  is  recognized  in  White  y.  igittewwfer,  30  Id. 
269;  Douglas  y.  Bishop,  27  Id.  214;  and  Anson  v.  Anmm,  20  Id.  5^  dfai« 
the  prinoipal 
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(a  Iowa,  487.] 

As  Obvxbal  Bulb,  Resulting  Trust  Asibbs  in  Fatoa  ov  QhxWbs 

Advanobs  Monet  to  another  for  the  purchase  of  land. 

GOTE&NMSNT  AND    ITS    GRANTS  IS    TrUB  SoURCE  OF    TlTLB  TO  ALL  LaNIM 

IN  THIS  Country. 
Rule  that  whkrb  Onb  Covenant  Purchases  in  Incumbsangb  or  Ai>- 

yBRBB  TiTLB,  he  is  ordinarily  held  to  haye  done  so  for  all  his  oo-tenaiiti 

hardly  applies  to  co-occupsnts  of  the  pablio  lands  of  the  United  States. 
Tbnanct  in  Common  can  only  bb  Dbstbotsd  by  uniting  all  tha  tatlss  ia 

one  holder,  or  by  partition. 
Bulb  that  Parol  Evidbnob  is  Inadmissible  to  Contradict  or  Vabt 

Written  Instrument  applies  as  well  in  equity  as  at  law. 
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Mamsuram  Tuns  wmB  mm  Ai»wais  Aassm  wwam.  ^jnw^mm  ov 

MojfKr.  It  doei  not  follow  ttuit  beoaim  numeiy  ham  hma  fawaiA^  bj 
one  party  for  the  porchaae  of  land  that  a  troat  thereby  reenlts  that  can- 
not he  explained  or  defeated.  While  the  advance  may  create  each  a 
tmat,  it  must  be  mbject  to  the  rights  of  others,  and  cannot  be  allowed  to 
Brtervene  to  defeat  prior  and  aQperior  eqaities. 

Bill  to  settle  the  title  to  a  certain  piece  of  real  estate.    The 
opinion  states  the  facts. 

Smith,  McKMay,  and  Poor,  mnd  WiUte  and  Biatdhlgy,  for  the 
appellant.  • 

SamueU  and  Cooley^  for  the  appellee. 

•  ■ 

By  Coorty  Wbioht,  0.  J.  It  will  be  obserred  that  tbe  legal 
title  to  this  property  is  in  the  respondents  MoLenans  and  Letins, 
and  complainant  seeks  to  divert  it.  It  is  also  cTident,  and  not 
oontroverted,  that  when  the  conveyances  were  made  by  Shields  he 
and  his  grantees  had  notice  that  Sollivan  claimed  to  own  all  the 
land,  and  denied  the  equitable  right  of  any  person  else  therein. 
yfe  shall  therefore  treat  the  case  as  if  these  conveyances  had 
never  been  mads  by  Shields;  and  as  if  he  still  held  the  legal 
title  in  trust  for  the  person  entitled  thereto;  for,  as  his  grantees 
purchased  with  notice  of  his  trust  relation,  they  can  take  no 
better  title  than  he  had,  and  must  be  treated  as  trustees  holding 
the  legal  estate  as  Shields  did.  Let  us  suppose,  then,  that  the 
legal  title  was  still  in  Shields,  and  that  Sullivan  had  filed  this 
bill  against  him  and  the  other  respondents,  asking  that  Shields 
should  convey  to  him  all  of  the  thirteen  and  ten  hundredths 
acres,  instead  of  one  fourth  or  one  half.  Under  the  proof  here 
made,  would  he  be  entitled  to  relief?  And  while  the  case  is  by 
no  means  free  from  doubt,  yet  we  incline  to  answer  this  question 
in  the  negative,  and  shall  so  hold. 

The  case  has  been  most  fully  and  elaborately  argued,  and 
various  questions  of  fact,  as  well  as  law,  have  been  ably  pre- 
sented. As  to  the  legal  propositions  involved,  we  think  there 
is  not  much  room  for  controrersy,  they  being,  for  the  most  part, 
plain  and  well  settled.  For  instance,  as  a  general  rule,  where 
land  is  purchased  by  one  with  money  furnished  by  another,  a 
constructive  trust  arises,  the  former  being  a  trustee  for  the 
latter.  So,  also,  it  is  true  that  in  this  country  we  must  look 
to  the  government  and  its  giants  for  the  source  of  all  title.  And 
again,  where  one  eo-tenant  purchases  in  an  incumbrance  or  ad- 
vene title  he  is  ordinarily  held  to  do  so  for  all  the  co-tenants; 
but  we  hardly  think  this  doctrine  would  apply  to  the  ease  of  oo- 
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occapants  of  the  lands  of  the  general  government^  wheve  one 
shall  have  acqoiied  title  from  the  United  States,  in  the  abeenee 
of  fraud  or  special  contract.  And  so,  also,  a  tenancy  in  oom- 
mon  can  only  be  destroyed  either  by  uniting  all  the  titles  and 
interests  in  one  tenant,  thus  bringing  all  the  interests  into  one 
severalty,  or  by  partition,  giving  all  respective  severalties.  And 
again,  a  promise  to  pay  more  than  ten  per  cent  interest,  under 
the  statute  of  1843,  would  be  without  consideration  and  void. 
Neither  can  there  be  any  doubt  as  to  the  well-settled  and 
salutary  doctrine  that  parol  evidence  will  not  be  received  to 
vary  or  contradict  that  which  is  evidenced  by  writing;  and  that 
this  applies  in  equity  as  well  as  law. 

These  and  other  proi>osition8  maintained  on  either  side  of  tiiis 
case  by  counsel  are  well  understood  and  generally  conoeded. 
The  only  question  there  can  be  is  as  to  their  applicability,  and 
this  leads  us  to  the  facts;  and  here,  again,  there  is  scarcely  room 
for  controversy.  At  the  time  this  land  was  sold,  it  is  Teiy  evi- 
dent that  complainant's  interest  in  the  claim  was  one  fomtlL 
It  is  also  clearly  proved  that  the  father  of  the  McLenan  heirs  did 
purchase  one  half  of  the  claim;  and  that  so  far  as  this  purchase 
could  give  any  right,  it  was  held  and  retained  until  the  land  was 
sold  by  the  United  States.  The  other  fourth  was  held  by  Pen- 
tecost and  Levins.  That  Sullivan  was  aware  of  these  respeciive 
interests  and  claims  is  abundantly  established.  Indeed,  he  doei 
not,  in  his  pleadings,  claim  to  have  owned  more  than  one  fourth 
of  the  claim  before  the  land  sales,  and  this  he  purchased  in  De- 
cember, 1846,  his  deed  reciting  the  interest  of  McLenan  (one 
half)  to  the  same  claim.  The  map  of  the  mineral  district  showa 
their  respective  interests,  and  the  articles  of  agreement  show 
that  McLenan  as  well  as  Sullivan  had  some  interest  or  claim  on 
the  reserve. 

But  the  complainant,  while  conceding  all  this,  treats  the  claim 
title  as  void — as  evidence  of  nothing,  relying  alone  upon  the 
government  title  and  the  equities  arising  since  the  purchase; 
and  to  us  it  appears  that  this  very  claim  is  fatal  to  his  prayer  for 
relief.  Upon  what  ground  is  it  that  he  claims  that  Shields  was 
his  trustee  in  purchasing  the  land  ?  For  whom  did  Shields  be- 
come trustee  when  he  made  this  purchase?  By  virtue  of  what 
arrangement  and  agreement  did  he  occupy  the  trustee  relation  ? 
To  whom  was  he  to  make  conveyances  in  execution  of  his  trust? 
The  answer  is  found  to  all  these  questions  in  this  agreement  or 
constitution  made  by  the  settlers,  and  nowhere  else.  By  these 
articles,  or  this  constitution,  the  bidder  or  purchaser  was  to  con- 
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rey  **  said  lands  to  the  persons  respectively  entitled  to  the  same." 
If  the  bidder  or  purchaser  was  not  bound  to  convey  to  sach 
persons,  if  he  was  not  bound  by  this  constitution  or  articles  of 
association,  then  he  was  under  no  legal  or  equitable  obligation 
to  convey  to  any  one;  nor  under  any  obligations  of  any  kind  to 
any  person  touching  such  lands  so  to  be  entered.  And  therefore, 
unless  complainant  was  one  of  these  settiers,  and  entiUed  to  the 
interest  claimed  in  this  land,  or  in  the  claim  before  its  entry,  he 
has  no  more  right  to  call  upon  the  purchaser  to  convey  to  him 
than  has  an  entire  stranger  to  the  transaction.  Shields  did  not 
enter  this  land  for  any  person  that  might  ask  it  of  him,  any  more 
than  he  entered  it  for  himself.  Neither  should  he  be  compelled 
to  convey  to  any  person  who  may  file  his  bill  in  equity,  without 
establishing  that  he  was  a  '*  claimant,"  and  as  such  entitied  to 
the  land  and  an  execution  of  the  trust.  To  our  minds,  it  is  con- 
clusively clear  that  Sullivan,  at  the  time  this  land  was  entered, 
had  no  interest  therein  beyond  an  undivided  fourth;  and  to  that 
extent  alone  did  Shields  become  his  trustee.  He  seeks  to  increase 
that  interest,  and  to  draw  to  himself  the  legal  titie  to  the  whole 
tract,  and  in  this  we  think  his  proof  fails  him. 

But  it  is  said,  again,  that  this  claim  or  setUers'  association  was 
contrary  to  the  laws  of  the  United  States  and  the  policy  of  the 
government  in  the  sales  of  her  public  lands,  and  therefore  could 
confer  no  rights,  nor  yet  create  any  equitable  interests  in  the 
McLenans.  If  this  was  granted  to  its  fullest  extent,  it  would 
certainly  not  aid  complainant.  It  is  by  virtue  of  these  very  ar- 
ticles that  Shields  became  his  trustee,  or  he  never  did.  If  they 
are  void,  and  the  settiers  thereunder  have  no  right  to  compel  an 
execution  of  the  trust,  then  complainant  must  fail,  and  the  titie 
must  remain  in  Shields.  And  here  it  is  well  to  bear  in  mind  that 
it  is  complainant  that  is  seeking  to  establish  an  equitable  right 
to  this  land,  and  that  the  burden  of  proof  is  upon  him;  and  that 
unless  he  establishes  such  paramount  right  he  must  fail,  what- 
ever may  be  the  resi>ective  rights  of  the  other  parties.  We,  then, 
do  not  discuss  the  validity  of  these  claim  associations,  regarding 
such  discussion  neither  necessary  nor  profitable  to  either  party. 
It  is  further  claimed,  however,  that  complainant  furnished  the 
purchase  money,  and  that  a  resulting  trust  was  thereby  created 
in  his  favor,  as  the  owner  of  the  money.  The  general  rule  upon 
this  subject  we  have  before  stated,  and  need  not  now  repeat. 
And  in  disposing  of  this  point,  we  may  say  at  once  that  we  give  but 
littie,  if  any,  weight  to  the  verbal  agreement  set  up  and  claimed 
fay  McLenans  in  connection  with  the  mortgage  transaction;  and 
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did  the  oaea  depend  alone  upon  enftming  fhat  igwwinMii,  v« 
should  probably  find  for  complainant.  AaidB  fzom  eveij  legal 
objection  to  the  proofs  the  txaDeaotion  as  daiaMd  is  so  vanm/t^ 
rantable,  and  so  clearly  repugnant  to  the  nndenied  oondnet  of 
the  parties  at  the  time,  and  the  known  erpezittnoe  and  basi- 
ness  habits  ol  men,  that  we  shoold  hesitate  before  makiiig  it  the 
basis  of  either  granting  or  refusing  relief  to  either  parly. 

But  aside  from  this,  let  us  examine  the  complainant's  daim  to 
this  land,  based  upon  the  adTanoe  of  the  purchase  money.  It 
does  not  follow  that  because  money  may  haTe  been  f uxnidied 
by  one  paxiy  for  the  entry  of  land  that  a  trust  theieby  reeolts 
that  cannot  be  explained  or  defeated.  The  general  rule  la  as 
stated;  but  to  this  there  maij  be  and  are  ezcepticms.  Jjet 
us  take  the  very  transaction  now  before  us.  Snjipose  Nigbt- 
ingale,  the  public  bidder,  had  receiTed  money  from  a  per- 
son who  was  a  stranger  to  this  entire  tract  of  bmd;  one  who 
nerer  had  a  claim  thereon,  who  neTer  became  a  party  to  the 
association,  and  who  was  never  reeogniaed  as  entitled  to  an 
interest  therein  by  any  committee  or  otiierwise,  and  gave  him  a 
receipt  showing  that  it  was  on  a  particular  tract.  After  the 
purchase  Nightingale  refuses  to  conrey,  it  being  erident  that 
another  person  than  he  who  has  advanced  the  money  is  entitled 
to  a  conyeyance,  and  that  this  was  known  to  all  parties  at  the 
time.  Gould  this  stranger  compel  him  to  conrey  becauee  he 
had  advanced  the  purchase  money,  when  the  public  bidder's 
undertaking  and  his  trust  relation  required  him  to  ''obtain 
title,"  and  convey  the  lands  to  those  to  whom  they  "  rightfully 
belong"?  Most  clearly  not.  It  is  very  evident  that  in  this 
transaction  the  claimant,  in  order  to  compel  the  execution  ot 
the  trust,  must  not  only  advance  the  purchase  money,  but  also 
be  entitled  as  a  claimant  to  the  land;  and  no  one  could,  by 
such  advance  alone,  change  the  relation  that  existed  between 
the  purchaser  and  any  other  claimant — ^in  the  least  projodiee 
the  rights  of  such  other  person— or  create  a  resulting  trust  that 
would  defeat  any  previous  known  express  trust.  So  that  while 
an  advance  of  money  may  create  a  resulting  trust,  it  must  be 
subject  to  the  rights  of  others,  and  cannot  be  allowed  to  inter- 
vene to  defeat  prior  and  superior  equities.  Complainant,  then, 
as  before  stated,  at  the  land  sales,  had  no  right  to  more  than 
one  fourth  of  this  tract.  To  this  extent  he  was  entitled,  and  no 
more.  Thus  far,  and  no  further,  did  Shields  become  his  agent 
or  trustee.  For  the  remaining  portion  he  became  a  trustee  for 
others,  and  that  with  the  knowledge  of  the  complainant;  and  lie 
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€0nld  not  incieMe  his  interest  nor  deorsMS  the  rights  of  otlien 
by  adTancing  this  money.  If  the  adTance  was  Tolnntaiy,  it  can- 
not help  his  claim;  if  for  and  at  the  request  of  the  McLenans, 
then  of  course  they  must  reap  the  benefit. 

And  again:  it  is  claimed  that  when  the  patent  for  the  land 
was  issued  1^  the  gOYemment,  all  rights  of  the  settlm  existing 
prior  to  that  time  were  cut  off,  and  that  the  holder  of  the  patent 
took  the  land  unincumbered  by  any  squatter  or  claim  lien  or 
right.  But  how  does  this  help  complainant's  case?  He  never 
has  had  a  patent  or  title  for  this  land  from  any  person  author- 
ized to  conyey,  or  having  any  interest  to  sell  (except  that  from 
Levins,  to  which  we  shall  refer),  and  he  has  therefore  no  such 
title  to  be  prejudiced  by  the  claim  or  equity  of  the  settler.  It 
is  the  respondents  who  have  the  title,  and  th^t  he  seeks  to  di- 
vest, instead  of  lus  having  title,  and  they  claiming  the  execution 
of  a  trust. 

If  this  conveyance  had  been  made  by  Shields  to  complainant 
recently  after  the  land  sales,  and  the  McLenans  were  now  set- 
ting up  a  daim  to  the  one  half,  based  upon  a  prior  "claim 
title" — the  alleged  agreement  of  March,  1847 — and  all  the 
other  circumstances  disclosed,  we  might  not  feel  inclined  to 
disturb  the  title.  There  are  many  circumstances  strongly  tend- 
ing to  rebut  such  claim  of  the  McLenans.  Here,  however,  we 
have  it  clear  that  McLenans  did  own  one  half  and  complainant 
one  fourth.  A  deed  was  never  made  by  the  trustee  until  1854, 
and  that  to  the  party  that  appears  to  have  been  entitled  to  it. 
Complainant  now  seeks  to  set  this  aside.  To  do  so,  he  should 
show  that  Shields  was  his  trustee  for  the  land  claimed.  This 
he  has  not  shown,  and  must  therefore  fail;  for  though  the  Mc- 
Lenans had  no  equity  in  their  defense,  complainant  cannot  ask 
Shields  to  convey  that  to  which  he  shows  no  right  by  the  agrefr* 
ment  and  contract  under  which  the  land  was  entered,  or  in  any 
other  manner. 

We  therefore  think  the  decree  was  right  as  to  the  McLenans. 
We  do  not  think,  however,  that  the  bill  should  have  been  dis* 
missed.  It  appears  that,  so  far  as  Levins  is  concerned,  he  sold 
his  interest  in  this  land  to  complainant,  or  in  other  words,  they 
made  an  amicable  partition  of  their  interests  therein.  Notwith- 
standing this.  Levins  procured  afterwards  a  conveyance  from 
Shields  for  one  fourth  of  this  land.  This  he  has  no  right  to, 
and  the  decree  should  have  been  for  complainant  as  to  this  in- 
terest. He  is  clearly  entitled,  by  virtue  of  his  original  or  claim 
right  and  his  purchase  from  Levins,  to  one  half  of  this  tract  of 
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thirteen  and  ten  hnndzedths  aene,  and  tothat  eztenk  liiadadBae 
shoold  have  been  in  hia  fayor. 
With  this  modification,  the  decree  will  be  afBrmed, 


RnuLToro  Tausra. — ^Wh«re  one  pnrohMes  estofee  with  his  awn 
•ad  the  deed  is  taken  In  the  nune  of  another,  a  trust  resolta  in  hewot  of  «1m 
one  who  pays  the  money:  Baker  y.  liming^  50  Am.  Dec.  617;  Dmdleg  t. 
Boswmik,  51  Id.  690;  Lislqfy.  HaH,67  Id.  203;  MqfiM  y.  Sh^pard^StU. 
141;  ^eU{v.  Jree8e,511d.  746,andnotes.  In  the  note  to  the  latter  ease  «1m 
sabject  is  discassed  at  length. 

Taking  out  Patent  to  Land  bt  Ons  Co-hub  expressly  in  trosl  lor 
himself  and  the  others  is  evidenoe  of  an  intention  to  hold  for  all:  Bart  y. 
Oregg,  36  Id.  166. 

Parol  Byidxnoe  is  Inadiii88IBLb  to  Add  to  ob  Vabt  Tbbms  or  Wbit- 
TEN  Aobxbmbnt:  Foity  Y.  CawgUl,  32  Id.  49:  Osgood  y.  JknU,  86  Id.  706; 
Waddd  Y.  OUuael,  64  Id.  170;  West  y.  KeUep,  64  Id.  192;  Porter  y.  Pien*, 
55  Id.  151.  This  nde  and  its  limitations  is  Yery  clearly  stated  in  Pad  y. 
Thomas,  61  Id.  135. 

Thx  pbinoifal  gabb  is  oetid  to  the  point  that  where  land  is  porohaaed  by 
one  party,  with  money  furnished  by  another,  an  implied  or  resnlting  tmat 
arises,  the  porchaser  becoming  a  trustee,  in  McLenam  y.  AiflMNi%  18  Iowb» 
521;  StmderUmd  y.  Smiderkuid,  19  Id.  328;  Bwrdm  y.  Skaridam,  86  U.  Ui| 
and  Aiiaiil  Y.  Hendrieki,  5  Id.  256. 
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[a  iowA,fioo.) 

VteDiOT  Which  Fikds  that  Plaintifv  has  No  Biqrt  ob 

( yXETAiN  Pbopkbtt  is  Ordinarily  sufficient  without  finding  whoi  in  Cse^ 
lias  such  right  or  Interest. 

Iv  £«)niTT  Case,  Chanobllob  mat  Dboidb  Qubstiokb  of  Fact  HmsBLP,  er 
in  the  ezerdse  of  a  sound  discretion,  he  may  direct  such  an  iasoe  to  a 
Jury.    If  this  discretion  is  not  abused,  his  order  will  not  be  disturbed. 

Advisobt  Vebdiot— PBACTiOE.^When  the  parties  to  an  equity  case  have 
determined  upon  the  real  issues  in  their  case,  and  haYe  submitted  thess 
to  a  jury,  and  a  full  iuYestigation  has  been  had,  cYety  donbt  in  the  mind 
of  the  chancellor  should  be  solved  in  favor  of  the  finding  of  the  jury. 
Unless  such  finding  is  unconscionable,  it  should  be  allowed  to  stsnd.  The 
appellate  court  will  be  governed  by  this  rule  in  the  ezetcise  of  ito  appel- 
late power. 

Bnx  in  chancexy,  in  which  complainants  claimed  a  mining 
interest  in  lots  41  and  49.  The  issues  which  arose  in  the  case 
were  made  up  by  a  commissioner,  and  submitted  to  a  juiy .  Their 
yerdict  will  appear  from  the  opinion.  Oomplainants  moved  to 
set  this  yerdict  aside,  and  to  have  a  decree  entered  in  their  fayor« 
aa  prayed  for  in  their  bill.    The  motion  was  oyermled*  and  froM 
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a  decree  enteied  in  aocordanoe  iriXtk  the  Terdiet,  iliej  took  Hub 
api>eal. 

Smiih,  McKvnlay^  and  Poor^  for  the  appeliantB. 
HempBtead^  Buri,  and  UtgfUengaie,  for  the  appellees. 

By  Court,  WsraaT,  0.  J.  To  reverse  this  decree,  complain- 
ants rely  in  their  aignment  upon  two  grounds:  1.  That  the 
special  verdict  does  not  find  and  settle  the  rights  of  the  parties 
to  the  south  half  of  lot  49,  and  is  thereupon  not  respon- 
sive  to  the  issue  or  issues  made;  and  2.  That  such  verdict  is 
against  and  contraxy  to  the  evidence.  The  argument  on  the 
first  point  is  this:  that  notwithstanding  the  jury  find  that 
defendants  are  entitled  to  one  half  of  tlie  worUng  interest 
in  the  south  half  of  lot  49,  yet  there  is  no  finding  as  to 
who  is  entitled  to  the  other  half,  and  that  therefore  there  is 
no  verdict  as  to  that  portion  of  the  interest.  By  reference  to 
the  answer  to  the  second  interrogatory,  however,  it  will  be 
observed  that  the  juiy  expressly  find  that  complainants  had  no 
right  to  mine  in  the  said  south  half  of  lot  49;  nor  had  either 
of  them  any  interest  in  said  lot. 

Taking  the  answers  given,  then,  to  the  second  and  fourth  inter- 
rogatories in  connection,  it  is  very  evident  that  the  complain- 
ants had  no  interest  in  the  south  half  of  said  lot,  and  that  the 
defendants  were  entitled  to  one  half  of  the  working  interest 
therein.  That  the  juiy  did  not  find  who  had  the  remaining 
interest  is  of  no  kind  of  importance  to  the  complainants, 
when  it  was  once  settled  by  the  verdict  that  they,  at  least, 
were  not  entitled  to  such  interest.  When  a  verdict  or  judgment 
settles  and  determines  that  a  party  to  a  suit  has  not  an  interest 
in  the  property  in  controversy,  this  is  ordinarily  sufficient,  so 
far  as  his  rights  are  concerned,  without  proceeding  to  determine 
who  in  fact  has  such  right. 

It  is  urged  by  the  complainants  that  this  being  a  chancery 
cause,  the  verdict  of  the  jury  is  only  to  advise  the  conscience  of 
the  chancellor,  is  not  like  a  verdict  in  a  case  at  law,  and  that 
this  court,  as  also  the  court  below,  might  find  for  the  complain- 
ants, notwithstanding  the  verdict.  Ordinarily,  under  the  old 
chancery  practice,  such  issues  were  only  directed  when  a  ques- 
tion of  fact  was  so  involved  in  doubt,  by  conflicting  or  insuffi- 
cient evidence,  that  the  chancellor  deemed  it  proper  to  be 
advised  by  a  jury  as  to  the  truth  of  such  doubtful  questions; 
and  such  issues  were  not  directed  where  the  truth  of  such  fact 
eould  be  sufficiently  and  satisfactorily  ascertained  by  the  chan« 


1W  IbSiAXtML  V.  ILunrooux  Uom% 


^dler  UwHlt:  liMd  ▼.  OUm,  9  QtM.  iM;  BMkar  y.  WiOimmmn, 
a  Pa.  St.  116;  Adams'  Eq.  876,  note  1. 

And  according  to  the  same  aathoxitieB,  sack  a  Terdiet  ms 
only  to  satisfy  the  chancellor's  conscience,  and  if  not  satisfied 
with  it,  he  conld  disregard  the  same.  If,  however,  his  mind 
eoncoxxed  with  sach  finding,  or  he  still  entertaixied  donhts,  *'  or 
if  his  mind  still  oscillates  "  (Adams'  Eq.  814,  note  1),  the  Tordict 
was  aUowed  to  be  deoisiTe.  In  many  of  onr  state  cotDrta,  the 
exercise  of  the  discretion  by  the  chancellor  in  granting  the  trial 
of  sach  issues  by  a  jury  is  in  practice  merely  nominal;  that  is 
io  say,  the  trial  of  sach  issues  has  become  so  frequent,  nnder 
what  has  been  esteemed  a  proper  regard  for  the  right  of  trial  by 
jnry,  that  the  exercise  of  sach  discretion  stands  mnch  upon  the 
«ame  basis  as  do  all  other  matters  referred  by  the  law  to  sach 
discretion.  We  entertain  no  doubt  but  that  he  may  dedde  the 
question  or  questions  himself,  and  refuse  an  issue  to  a  jury.  We 
are  equally  satisfied  that,  in  the  exercise  of  a  sound  discretion, 
he  may  direct  such  an  issue;  and  in  either  event,  we  would  not 
disturb  such  order,  unless  such  discretion  should  appear  to  have 
been  abused,  and  exercised  in  a  manner  unwarranted  by  all  the 
circumstances.  And  after  such  finding,  we  would  not  say  that 
the  verdict  is  decisive  or  binding  to  the  same  extent  as  when  ren- 
dered in  a  suit  at  law.  But  where  the  parties  have  without  ob- 
jection submitted  such  issues  to  a  jury,  and  appear  to  have  had 
a  full  investigation,  and  introduced  their  whole  testimony  upon 
issues  which  by  the  submission  they  vittually  concede  raise  Uie 
real  questions  in  the  case,  every  doubt  in  the  mind  of  the  chan- 
cellor on  such  issue  of  facts  should  be  solved  in  favor  of  such 
finding.  Unless  such  finding  is  unconscionable,  it  should  he 
aUowed  to  stand.  And  by  the  same  rule  should  this  court  be 
governed,  in  the  exercise  of  its  appellate  power  in  determining, 
such  cases. 

We  are  far  from  being  able  to  see  that  the  verdict  was  so  un- 
conscionable, and  conclude  that  a  new  trial  was  properly  refused, 
and  that  the'  decree  must  be  afSrmed:  See  Story's  Eq.  Jar.,  sees. 
478,  479;  3  Greenl.  Ev.,  sees.  261,  839. 

Judgment  affirmed. 

Whils  It  is  Matter  in  Soukd  DisoaxnoK  ov  Ck>D3iT  ov  Ghavgebt  k 
-order  an  iisae  to  be  tried  by  a  joiy,  this  discretion  mnat,  however,  be  caationalj 
exercised;  and  when  it  is  apparent  there  is  no  necessity  for  it,  the  appel 
late  court  will  reverse  the  order:  Le  Ouen  v.  Chvemeur,  1  Am,  Dec.  121;  Pfyar 
▼.  Adanu,  Id.  633.  In  case  of  a  donbtfal  title,  it  is  proper  to  direct  an  inoe: 
V.  De  Lcmety.  14  Id.  552;  so  also  if  the  bUl  cbaisoa  tend  aad  the 
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Iwitiniany  k  «)pfietiiig  andinuBtliflntoxy:  J7o(w  t.  Jfiw^nen,  1 U.  97Ql  A» 
ivae  may  be  direetod  at  any  tame  before  a  fiaal  hearing:  AsyMilT.  />od(l»2S 
Id.  401. 

Whkbb  laaPEs  ov  Faot  havx  bbi^  Kabb  up  or  Ch AWoaaT  CAaa  Aaro  Tm»p 
BT  JuBT  nnder  the  eye  of  the  chaaoellory  and  a  motion  for  a  new  trial  haa 
been  by  him  overmled,  the  appeUate  court  will  regard  the  finding  o£  the  jnrj 
at  in  the  natnre  of  a  Terdiot  at  oommeB  law»  andiHQ.n«t  diatozb  it:  0*Brffem 
▼.  O'/Kryoa,  6S  Am.  Dec.  128w 

Tbb  fbimoipai.  GiJK  18  CBSBD  ht  WMU  T.  SompUm,  10  Iowa»  8S7,  to  the 
point  that  in  chancery  proceedings  the  chanoallor  aagr  rate  a  doabtfal 
question  of  &ct  to  a  jury,  or  he  may  decide  the  qnestioii  himself,  Tba 
reference  ii  within  the  ohsneslkr^  disoretion* 
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Br  TntruB  of  PABflnnuamp  BsLATioif ,  Each  PABm»  is  Oobbi'itutjcu 
Gbnbbal  Agxkt  op  bis  Copabtnbbs,  and  has  power  authoriong  him 
to  act  at  once  as  principal  and  their  agent.  So  long  as  the  relation  eristSy 
he  has  the  power  to  bind  the  partnerahip  in  all  matters  within  the  scope 
pi  psrtnenhip  dealings,  or  falling  within  the  ordinary  business  and  trans- 
actions  of  the  firm. 

On  Mbmbbk  op  Pabxbxbsbip  gabbot  Bna>  Fibm  by  Abt  OoBTBAcr  be- 
yond the  limits  of  the  partnership  business,  and  the  dissohition  of  tha 
firm  puts  an  end  to  hia  authority. 

PABX27BRBHIP    HAS    LiMITBD  EXISTENCE  APTE&  DlSSOLUTIOH,  P0&  PUBPOfiB 

OP  Making  Good  All  OtJTSTABDino  Engaobmbntb,  of  taking  and  set- 
tliag  all  accounts,  and  collecting  all  the  property,  mesns,  and  assets  of 
the  partnerahip  existing  at  the  time  of  its  dissolutioo,  te  the  bsnefit  of 
all  intersafeed. 
Saoh  Pabtbbb  has  Samb  RioHra  apibh  DnsoLnTioB  •»  ma  Fibm,  i» 
the  fulfillment  of  its  outstanding  engagements  and  in  the  settlement 
of  its  business  generally,  as  he  had  before.  The  different  partners*  righta' 
are  not  changed,  and  unless  the  partnership  articles  stipulate  to  the  oon^ 
trary,  a  majority  of  the  partners,  if  they  act  fairly  and  in  good  faitii» 
may  conduct  the  partaership  basiness,  notwithstaoding  the  disasnt  of  a 
aiinority. 

OVLT   &B8XBICnOB  WHUSB  LaW  PLAOBB  UPOB    OOHISOL  OP    PABSUBBSHir 

Appaibs  by  a  majori^  of  the  members  of  the  firm  is  that  they  act  in 

good  faith* 
ijmcBXBT  OP  MinroBiTr  op  Mbmbbbs  op  FIbm  nr  PABiTNBBflHiF  Pbopkbtt 

Don  vat  Pass  bt  Salb  THEBEOp'by  the  majority,  if  the  latter  do  not 

act  in  good  faith.    The  latter's  interest  alone  pssses,  and  the  pnzcfaaasr 

would  become  tenant  in  common  with  the  former. 
Bbbonbous  Lrsi&nonoN  Which  did  bot  Inducb  ob  Inplubbcb  VBBDiov 

n  KOT  Gbocbd  pob  Nbw  Trial.    If  there  is  any  doubt  of  its  effect^ 

however,  the  court  would  be  inclined  to  give  the  appellant  the  bsnefit  af 

the  doubt. 
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QinssnoKS  am  to  CoBSMxmnas  ov  Dbcobioiib  of  Dibkudv  Ooubv  iron 
FmsT  SB  Baiud  thebb  by  bill  of  exceptions,  befote  tbey  will  be  no- 
ticed here. 

Beplbvxh  for  the  reooreiy  of  two  gtage-coacfaea,  eight  horses, 
and  their  harness,  of  the  value  of  one  thousand  six  hundred 
dollars.  The  jury  found  the  right  of  property  and  the  right  of 
possession  in  defendant.  PlaintiflB  moved  to  set  aside  the  ver- 
dicty  and  for  a  new  trial,  upon  grounds  which  will  snflSoianUj 
appear  from  the  opinion. 

Browning  and  Tracey^  for  the  appellants. 

Starr  and  Phelpa,  for  the  appellee. 

By  Court,  Stoceioh,  J.  On  the  trial  of  this  cause  in  the  dis- 
trict court  the  plaintifiEs  asked  that  certain  instructions  should 
be  given  to  the  jury,  which  were  refused  by  the  court,  and  the 
refusal  is  assigned  for  error. 

By  these  instructions,  the  court  was  asked  to  charge  the  jury 
as  to  the  right  of  a  majority  of  the  partners,  against  the  will  of 
a  minority,  to  bind  the  firm  in  the  consummation  of  a  contract 
made  before  dissolution;  and  as  to  the  effect  and  validity  of  the 
bill  of  sale  from  John  Frink  &  Co.  to  plainti&,  dated  July  8, 
1854.  Our  first  inqtiiry  is  as  to  the  correctness  of  these  instruc- 
tions. We  ascertain  from  the  evidence  that  the  partnership 
firm  of  John  Frink  &  Co.  expired  by  limitation  on  the  thirtieth 
of  June,  1854,  at  which  time  the  agreement  with  plaintiffs  of 
the  twenty-sixth  of  May  had  not  been  carried  into  effect.  The 
property,  comprising  the  stage  stock  of  the  firm  in  the  state  of 
Iowa,  had  been  appraised,  and  a  schedule  of  the  same  returned 
by  the  person  appointed  for  that  purpose.  When  the  parties 
met  on  the  third  of  July  to  consummate  the  agreement  by  the 
payment  of  the  money,  the  execution  of  the  bill  of  sale,  and  the 
delivering  of  the  property,  there  were  five  members  of  the  firm 
of  John  Frink  &  Co.  present.  All  of  these  assented  to  the  sale  to 
the  plaintifib  except  Walker,  who  protested  against  the  same, 
and  gave  his  reason  for  his  dissent.  It  does  not  appear  how 
many  persons  composed  the  firm,  nor  whether  those  present 
were  a  majority  of  the  whole.  The  question  has  been  treated  in 
the  argument  as  though  a  majority  were  present  and  assented, 
and  so  we  shall  consider  it. 

Neither  does  it  appear  that  there  was  anything  in  the  written 
articles  of  partnership,  if  any  such  existed,  to  limit  the  rights  of 
a  majority,  or  to  qualify,  what  we  understand  to  be  otherwise, 
the  well-settled  rule  of  law,  that  in  all  matters  within  the  soope 
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of  parinership  dealings,  or  falling  within  the  ordinaiy  bnsinesa 
and  transactions  of  the  firm,  so  long  as  the  relation  exists,  each 
partner  has  the  right  and  power  to  bind  the  partnership.  Bj 
mtoe  of  his  relation,  he  is  oonstitated  the  general  agent  of  the 
firm,  and  is  Tested  with  a  power  enabling  him  to  act  at  once  as 
principal  and  as  the  anthorized  agent  of  his  copartners:  Story 
on  Part.,  sees.  101, 104;  Van  Keuren  t.  Farmdee,  2  N.  Y.  625 
l51  Am.  Dec.  822];  WiUnm  ▼.  Pearce,  5  Denio,  641.  But  whilst 
each  partner  maj  bind  the  partnership  by  his  contracts,  in  any 
matter  within  the  limits  of  the  partnership  business,  he  cannot 
bind  it  by  any  contract  beyond  those  ^limits;  and  a  dissolution 
of  the  partnership  puts  an  end  to  lus  authority:  Story  on  Part., 
sec.  822;  Bell  y.  Morrison,  1  Pet.  881. 

This  may  be  stated  as  the  general  rule;  a  well-defined  excep- 
tion to  which  exists  where  tiie  partnership  has  contracted  en- 
gagements which  cannot  be  fulfilled  during  its  existence.  In 
which  case,  for  the  purpose  of  making  good  such  outstanding 
angagements,  of  taking  and  settling  all  accounts,  and  collecting 
all  the  property,  means,  and  assets  of  the  partnership  existing 
at  the  time  of  its  dissolution,  for  the  benefit  of  all  interested, 
the  partnership  must  continue,  although  for  all  other  purposes 
it  is  actually  dissolved :  Stoiy  on  Part. ,  sec.  325.  The  agreement 
entered  into  by  the  firm  with  the  plaintiffs,  May  26, 1854,  un- 
doubtedly falls  within  this  class  of  engagements.  Though  as  a 
contract  for  the  sale  and  transfer  of  all  the  partnership  stock 
in  Iowa  it  might  not  be  considered  as  technically  within  the 
scope  of  the  partnership,  in  view  of  a  continuance  of  the  busi- 
ness in  which  it  had  been  engaged;  yet  as  the  partnership  was 
to  expire  on  the  thirtieth  of  June  succeeding,  and  as  the  agree- 
ment was  made  in  view  of  its  approaching  dissolution  for  the 
purpose  of  disposing  of  a  portion  of  the  stock  which  must  neces- 
sarily be  sold,  in  order  to  a  settlement  of  the  affairs  of  the  firm, 
we  see  abundant  reason  for  regarding  it  as  a  contract  to  be 
carried  into  effect  after  the  dissolution  of  the  partnership,  and 
in  relation  to  which  it  has  been  held  that  for  the  purpose  of 
making  good  such  engagements  the  partnership  continues  be- 
yond the  period  fixed  for  its  absolute  termination.  With  this 
fiew  of  the  law,  as  applicable  to  this  cause,  we  are  of  opinion 
that  the  first  instruction  asked  by  the  plaintiffs  was  improperly 
refused  by  the  court. 

In  the  fulfillment  of  the  outstanding  engagements  of  the  firm, 
and  in  the  settlement  of  its  business  gecerally,  the  authority  of 
each  member  remains  the  same  after  as  before  dissolution.    The 
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zigltti  of  the  difEBxent  partners  an  not  ehanged,  ft^ 

is  no  stapnlation  in  the  partnership  artioles  to  limit  or  control 

their  xighta»  a  majoiil^  of  the  partners,  acting  fairly  and  in  good 

faith,  may  conduct  the  partnership  busineeBy  notwithstanding 

the  dissent  of  a  minorily:  Story  on  Part.,. sec  125;  Gollyer  on 

Parties. 

It  does  not  appear  in  this  instance  that  there  was  anything  in 
the  partnership  artioles  of  the  firm  of  J.  Frink  it  Oo.  to  change 
the  general  roles  of  law,  or  to  restrict  the  majority  of  the  firm 
in  the  oondact  of  the  business  and  sale  of  the  property.  I3ie 
only  restriction  placed  upon  tiiiem  by  the  law  is  that  their  con- 
duct should  be  in  good  faith.  Upon  this  subject.  Justice  Story 
says:  '*  In  every  case  where  the  decision  of  the  majority  is  to 
goTem,  it  would  seem  reasonable  that  the  minority,  if  practicahle, 
should  have  notice  and  be  consulted;  and  if  the  majority  should 
choose  wantonly  to  act  without  information  to  or  consoltatioB 
with  the  minority,  it  would  hardly  be  deemed  a  bona  fide  trans- 
action, obligatory  on  the  latter:"  Story  on  Part.,  sec.  123.  In 
Corst  T.  ffarrui.  Turn.  &  B.  496,  Lord  Eldon  says:  "  For  a  ma- 
jority to  say,  We  do  not  care  what  one  partner  may  say,  we, 
being  the  majority,  will  do  what  we  please,  is,  I  apprehend,  what 
this  court  will  not  allow." 

Without  undertaking  to  decide  whether  the  acts  of  the  mem- 
bers of  the  firm  present  when  the  bill  of  sale  was  about  to  be 
executed  were  in  good  faith  or  not,  it  appears  to  us  that  there 
were  circumstances  attending  the  sale,  which  should  have  led 
the  court  below  to  submit  that  question  to  the  jury.  A  majoriiy 
of  the  firm  cannot  arbitrarily  trifie  with  the  rights  of  the  mi- 
nority. The  dissent  of  Walker,  in  the  present  instance,  should 
have  had  the  effect  to  arrest  the  sale  to  plaintiffs  until  the  ob- 
jection urged  by  him  was  inquired  into,  and  its  truth  or  falsity 
satisfactorily  ascertained.  His  dissent  came  in  good  time,  and 
with  notice  to  the  plaintiflB.  His  reasons  for  protesting  were 
given,  and  his  statements  were  entirely  uncontradicted  and 
unexplained.  Not  only  were  the  other  partners  present  silent 
in  regard  to  them,  but  they  attempted,  in  the  absence  and  with- 
out the  knowledge  of  Walker,  to  get  up  another  bill  of  sale, 
which  should  avoid  the  objections  made  to  the  first.  Walker 
owned  one  hundred  and  tweniy-one  of  the  three  himdred  and 
ten  shares  of  the  capital  stock  of  the  firm,  and  was  certainly 
entitled  to  some  voice  in  its  deliberations,  and  it  was  a  Inti- 
mate question  for  the  decision  of  the  jury  whether  the  effort  to 
smother  his  objections,  with  the  circumstances  attending  ilia 
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coDiciition  of  (ike  faiU  of  nky  weva  snfBeifliit  to  taint  ttie  oondiiot 
of  the  majority  of  the  fina  with  bad  faith  toward  Walker,  and 
thereby  inTalidate  the  bill  of  8ale»  bo  far  as  hia  inteieBt  in  the 
property  in  diapfate  is  concerned. 

In  refusing  the  aeoond,  third,  fourth,  and  fifth  instmcticHia 
Mked  by  the  phuntxflb,  and  in  giTing  the  third  and  fourth  as 
modified  by  the  court,  the  jury  were  in  effect  told  that  the 
majoriiy  of  the  firm  could  not,  under  any  circumstances,  oyer- 
rule  the  minority  in  the  management  of  the  business,  and  that 
if  one  member  protoated  against  the  sale,  his  interest  in  the 
property  would  not  pass  to  the  purchasers.  We  think  that 
these  instructions,  as  asked  by  the  plaintiffs,  should  haye  been 
given  without  the  modification  added  by  the  court,  and  with 
the  single  qualification  that  the  jury  should  believe  that  the 
majoriiy  of  the  firm,  in  making  the  sale,  were  acting  in  good 
fidth.  The  third  and  fifth  instructioDS  given  at  the  request  of 
defendant  are  equally  erroneous,  in  laying  down  the  law  to  be 
that  **  if  the  bill  of  sale  was  made  without  Walker's  assent,  and 
the  same  was  known  to  plaintifb,  it  would  not  convey  his  in- 
terest in  the  property; "  and  that  '*  after  dissolution  no  partner 
has  a  right  to  convey  partnership  property  in  the  name  of  the 
firm  without  the  consent  of  all  the  partners;  and  if  he  does,  hia 
acts  will  not  bind  any  partner  who  dissents  therefrom,  and  will 
not  convey  such  dissenting  partner's  interest." 

We  have  given  our  reasons  why  we  think  the  court  erred  in 
giving  these  instructions,  and  why  the  jury  should  not  have  been 
charged  that  Walker's  protest  prevented  his  interest  in  the  prop- 
erty from  passing  to  plaintiffs  under  the  bill  of  sale.  The  ques- 
tion whether  it  passed  or  not  was  contingent  upon  a  fact  to  be 
ascertained  by  the  jury;  viz.,  whether  the  majority  of  the  firm, 
in  making  the  YAH  of  sale  to  plaintiffs,  were  acting  in  good  faith 
towards  Walker.  The  plaintiffs  were  entitled  to  have  this 
question  passed  upon  and  settled  by  the  jury.  If  the  sale  and 
transfer  were  made  in  good  faith,  the  interest  of  Walker  in  the 
property,  as  one  of  the  partners,  passed  with  that  of  the  other 
members  of  the  firm  to  plaintiffs.  If  not  made  in  good  faith, 
then  the  interest  only  of  the  other  partners  passed,  and  plaint- 
ifb,  as  joint  owners,  could  not  maintain  the  action  of  replevin: 
McElderry  v.  Flannagan,  1  Har.  &  G.  892;  and  we  must  hold 
this  to  be  the  law,  whether  the  plaintiffs  claim  under  the  first 
bill  of  sale,  made  July  3, 1854,  or  under  the  second,  made  on 
the  following  day.  13ie  plaintiffs  having  had  notice  of  Walker's 
disaent,  if  the  same  was  of  any  validity,  to  joevent  his  intmreal 
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in  fh«  jnoparl^y  from  Testiiig  in  plaintiflb  under  the  fixate  it  irti 
quite  as  eflbotual  to  prerent  it  from  passing  under  the  ooooiid 
If  the  first  iros  bad  for  want  of  good  faith  on  the  part  of  tin 
other  members  of  the  firm  towards  Walker,  the  same  objeotioa 
applies,  and  quite  as  forcibly,  to  the  second. 

We  haye  said  this  much  upon  the  questions  arising  upon  0» 
biU  of  sale  of  July  8d,  and  Walker's  protest  against  the  same, 
because  they  have  been  argued  at  length  by  counsel,  and  are  in- 
trinsically important  and  interesting,  whatever  maybe  the  effect 
of  the  conclusions  we  have  arrived  at  upon  the  decision  of  this 
cause.  We  proceed  to  the  other  questions  raised  by  plaintiffiB* 
motion  for  a  new  trial.  It  seems  to  us  that  the  question 
whether  the  interest  of  Walker  in  the  property  passed  by  the 
bill  of  sale  of  July  3, 1864,  to  plaintiffs  is  altogether  secondaiy 
to  the  question  whether  or  not  the  whole  of  the  property  had 
passed  to  Walker  under  the  bill  of  sale  of  John  Frink  &  Co.  of 
June  10, 1864.  Walker  claimed,  not  only  an  interest  as  a  mem- 
ber of  the  firm,  which  he  was  unwilling  should  pass  to  plaint- 
iffs, but  he  claimed  that  he  had  purchased  the  horses  and 
coaches  in  dispute  as  a  part  of  the  stage  stock  on  the  Bur- 
lington and  Peoria  route,  and  that  they  were  his  own,  and 
not  the  property  of  the  firm.  His  objection  to  the  bill  of  sale 
to  plaintiffs  was  that  the  property  was  not  Frink  &  Co.'s  to 
convey;  and  whether  it  was  or  not  is  the  important  question  in 
this  cause.  Frink  &  Co.  sold  to  Walker,  on  the  tenth  of  June, 
all  their  stage  stock  in  the  state  of  Illinois.  It  was  sold  in  gross, 
and  for  a  sum  in  gross.  They  on  the  twenty-sixth  of  May 
agreed  that  on  the  first  of  July  succeeding  they  would  sell  to 
the  plaintiffs  all  their  stage  stock  in  the  state  of  Iowa,  at  an  ap- 
praisement and  by  schedule,  to  be  made  and  returned  by  per- 
sons chosen  for  that  purpose.  The  whole  difficulty  between  the 
parties  has  arisen  from  the  fact  that  the  property  in  question 
had  been  used  by  Friuk  &  Co.  in  both  states,  having  been  about 
the  first  of  May,  1854,  transferred  from  Illinois  to  Iowa,  and 
again,  between  the  fifth  and  twentieth  of  June,  been  sent  back 
to  Illinois.  The  persons  appointed  to  appraise  the  stock  sold  to 
plaintiffs  included  in  their  schedule  the  property  in  question, 
and  the  schedule  was  attached  to  the  bill  of  sale  to  plaintiffs. 
The  question  then  arises,  whether  Frink  &  Co.,  on  the  third  of 
July,  had  any  interest  in  the  property  in  dispute  which  they 
could  convey  to  plaintifb.  There  is  no  question  as  to  their  in- 
tention, because  the  property  was  included  in  the  schedule 
attached  to  the  bill  of  sale,  and  the  majority  of  the  firm  werw 
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anqnefltionably  seeking  to  conyey  it  to  the  plaintifib  at  the  time 
WeJiker  made  his  objections  and  protested  against  it.  Had  it 
then  been  conveyed  to  Walker  by  the  bill  of  sale  to  him  of  June 
10th  ?  Let  US  look  at  this  bill  of  sale.  In  consideration  of  dj^* 
five  thousand  dollars,  Frink  &  Co.  agreed  to  grant,  bargain,  and 
sell  to  Walker  '*  all  the  stage  stock  now  used  or  owned  by  us  in 
the  state  of  Illinois,  including  the  stage  stock  on  [among  others] 
the  Burlington  and  Peoria  route,  and  all  such  personal  property 
and  other  articles  used  in,  about,  or  upon  said  route  and  in  the 
state  of  Illinois." 

The  court  charged  the  jury  that  if  the  property  in  controversy 
f^as  not  in  the  ^ tate  of  Illinois  on  the  tenth,  the  title  of  the  same 
did  not  pass  under  the  bill  of  sale,  according  to  the  strict  letter 
of  the  same;  but  that  they  were  authorized  to  judge  and  deter- 
mine what  was  the  intention  of  the  parties,  and  if  they  thought 
it  was  their  design  to  sell  to  Walker  all  the  stage  stock  that 
belonged  to  the  Burlington  and  Peoria  route,  they  should  so 
determine  by  their  verdict,  and  give  to  defendant  all  the  stage 
stock  belonging  to  the  Illinois  route,  wherever  it  might  be  tem- 
porarily or  casually  situated. 

This,  in  substance,  is  the  instruction  of  the  court,  and  the 
jury  found  that  Walker  was  entitled  to  the  right  of  properiy 
as  well  as  the  right  of  possession.  The  jury,  by  their  verdict, 
ascertained  that  the  property  in  dispute  passed  to  Walker  under 
the  bill  of  sale  to  him  of  June  10,  1854.  We  think  we  are  jus- 
tified in  this  conclusion  by  the  language  of  the  verdict.  It  was 
iirectly  responsive  to  the  issue  made  for  their  decision,  under 
the  direction  of  the  court,  and  there  is,  in  our  opinion,  no  reason 
for  supposing  that  their  verdict  was  induced  or  influenced  by 
what  we  consider  the  erroneous  instructions  of  the  court  as  to 
the  effect  of  the  bill  of  sale  of  July  3, 1854.  If  there  was  any 
room  for  doubt  on  this  subject,  we  should  be  disposed  to  give 
the  plaintiffs  the  benefit  of  Uiat  doubt,  by  ordering  a  new  trial. 
They  find  the  right  of  property,  as  well  as  the  right  of  posses- 
sion, in  defendant,  and  allow  him,  as  damages,  the  appraised 
value  of  the  property,  with  interest  at  six  per  centum  per  annum 
from  the  date  of  the  replevin  till  the  day  of  the  rendition  of  the 
verdict.  How  could  the  jury  have  found  such  a  verdict  but  by 
finding  that  the  property  passed  to  Walker,  under  the  bill  of 
sale  of  June  10, 1854?  The  facts  do  not  admit  of  any  other 
conclusion.  The  verdict  cannot  be  looked  upon  as  anything 
but  an  ascertainment  by  the  jury  that  it  was  the  design  and 
intention  of  the  parties  that  the  interest  of  John  Frink  &  Go. 
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■herald  pass  to  the  defendnat  by  the  bill  of  sale  of  Jnna  lOtti, 
ftncl  that  it  did  so  paes.  If  it  did,  then  the  firm  had  no  inieKert 
in  the  property  in  dispute  to  oonwey  to  plaintiff  hy  tibe  faill  of 
sale  of  Jnly  8,  1864.  Tbej  had  preTiooslj  parted  ivith  it  to 
defendant.  All  the  bills  of  sale  they  could  have  made  would 
not  have  strengthened  or  helped  the  plaiutjffs*  xighL  Walkei^s 
right  as  absolute  owner  OTenides  his  interest  as  partner,  and 
his  dissent  acquires  a  double  significanoe  when  it  is  understood 
as  intended,  not  merely  to  preyent  the  transfer  of  his  interest  as 
a  partner,  but  as  a  protest  against  the  sale  of  property  of  which 
he  was  the  absolute  owner.  The  finding  of  the  jury  on  the 
question  of  the  absolute  ownership  of  the  property  rendered  it 
unneceesaiy  that  they  should  consider  the  question  of  the  efiCect 
of  the  bill  of  sale  of  July  8, 1854.  As  the  greater  always  in- 
eludes  the  lesser,  so  if  Walker  had  acquired  the  complete  title 
by  the  bill  of  sale  of  June  IQth,  there  was  no  necessity  for  an 
inquiry  on  the  part  of  the  jury  whether  he  retained  an  interest 
as  partner  after  the  bill  of  sale  of  July  8d.  The  plaintifib'  only 
daim  of  title  was  under  the  latter  bill  of  sale,  and  if  the  juir 
were  conyinced  that  before  the  time  of  its  execution  the  parties 
making  it  had  parted  with  all  their  interest,  there  was  little  need 
of  iuTestigation  into  the  validity  of  the  bill  of  sale  of  July  8d, 
when,  whatever  conclusion  they  might  luyve  arrived  at,  it  oonld 
not  have  altered  their  verdict  on  the  paramount  question  of  de- 
fendant's title  under  the  isale  of  June  10,  1854. 

If  the  charge  of  the  court  had  been  different,  if  it  had  been 
in  accordance  with  what  we  have  indicated  the  law  in  oor^pidg* 
ment  to  be,  and  the  jury,  upon  consultation,  had  found  that  the 
bill  of  sale  of  Frink  &  Co.  was  made  in  good  faith,  still  it  could 
only  convey  to  plaintiffs  the  interest  in  the  property  which  the 
partnership  firm  held  at  that  time.  If  they  had  previously  sold 
and  conveyed  their  interest  to  Walker,  there  was  none  to  sell 
and  convey  to  plaintiffs,  and  the  bill  of  sale  of  July  3d  passed 
nothing.  If  vre  could  see  that  the  charge  of  the  court  had  in 
any  respect  misled  the  jury  in  making  up  their  verdict  upon 
what  we  deem  the  paramount  question  of  the  absolute  title  of 
Walker,  under  the  bill  of  sale  of  June  10th,  or  had  in  the  slightest 
degree  prejudiced  the  plaintiffs'  cause,  we  should  reverse  the 
judgment,  and  order  a  new  trial.  But  where  the  court  has  mi»- 
directed  the  jury  on  an  inmiaterial  point,  or  on  a  question  not 
important  to  the  decision  of  the  cause  on  its  merits,  we  shall 
hesitate  a  long  time  before  we  disturb  their  verdiot.    .Wo  must 
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moz6  in  Cke  Z6ooid  tlaa  ire  see  in  thifl  to  indnoe  ns  to  ordar 
anew  trial. 

The  plaintiflh'  motion  for  a  new  trial  zesta  upon  the  alleged 
£;roand  that  the  yerdict  was  against  the  evidence,  and  against' 

the  instructions  of  the  court,  and  that  the  jury  did  not  find  the 
value  of  the  property.  The  jury  were  told  that  they  were  to  de- 
cide whether  the  property  in  controversy  belonged  legitimately 
to  the  Illinois  or  to  the  Iowa  stage  stock  of  John  Frink  &  Co., 
and  that  if  they  were  of  opinion  it  belonged  to  the  Illinois  stage 
stock,  it  passed  to  defendant  under  the  bill  of  sale  of  June  10, 
1854,  and  they  were  to  return  their  verdict  accordingly;  or,  in 
the  language  of  the  court,  they  were  to  V  effectuate  the  true  in- 
tention of  the  parties,  and  to  give  to  the  defendant  the  property 
which  in  fact  belonged  at  that  time  to  the  Illinois  stage  stock, 
"wherever  else  it  might  temporarily  be  at  the  time.''  This  chaige 
of  the  court  left  to  the  jury  the  determination  of  the  fact,  and 
the  all-important  question  in  this  case,  viz.,  whether  the  prop- 
erty belonged  to  the  Illinois  or  to  the  Iowa  stage  stock  of  Frink 
&  Co.  We  do  not'  see  from  the  record  that  they  have  found 
against  the  weight  of  the  evidence,  or  that  they  have  given  a 
wrong  interpretation  to  the  understanding  and  intentions  of  the 
parties  to  the  bill  of  sale  of  June  10,  1854.  If  the  property  in 
question  v^as  part  of  the  Illinois  stage  stock,  on  the  Burlington 
and  Peoria  route,  it  was  embraced  by  the  terms  of  the  bill  of 
sale  to  defendant,  and  the  verdict  of  the  jury  was  in  accordance 
with  the  intention  of  the  parties  to  that  agreement.  That  was 
a  question  to  be  determined  by  the  jury. 

The  objection  that  the  verdict  of  the  jury  does  not  find  the 
value  of  the  property,  is  not,  in  our  opinion,  well  iounded. 
We  must  presume  that  the  jury  were  properly  instructed  by  the 
court  as  to  the  measure  of  damages,  if  they  found  for  the  de- 
fendant; and  there  is  good  reason  to  believe  that  the  value  of 
the  property  replevied,  with  interest,  was  the  amount  found  by 
the  jury.  The  finding  of  the  value  of  the  property  would  be 
mere  matter  of  form.  If  the  amount  of  damages  in  this  case 
were  too  small,  it  might  be  a  matter  of  complaint  on  the  part 
of  defendant.  We  do  not  understand  the  plaintiffs  to  complain 
that  the  damages  are  excessive.  We  may  state  that  we  have  not 
examined  the  questions  raised  by  plaintiffs'  third  and  fifth  as- 
signment of  errors,  because  the  ruling  out  the  answer  of  Yemon 
to  the  third  cross-interrogatory,  and  the  verbal  instructions 
given  by  the  court  as  to  the  effect  of  the  bill  of  sale  to  defend- 
lUit,  dated  June  10, 1854,  were  not  excepted  to  in  the  district 
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oonrt.    The  qneBtion  as  to  the  ooireeinesB  of  the  deoiflicm  of  that 
court  xmiBt  first  be  raised  theie  I17  bill  of  exoeptioiis,  belors  it 
can  be  passed  upon  here. 
Judgment  affirmed. 


PABXirSBS  BT  OOHTBAOT  ow  FumniBSHip  AoQionEi  Jcfsn 
EmoTB  or  Pabtnxbshxp,  and  are  ooostltated  nmtoal  agents  for  all 
within  the  aoope  and  objeota  of  the  partnership.  One  parfaier  may  bind  hk 
copartner  in  all  iantnaaotiona  relating  to  the  partnership  in  the  oooree  of  fti 
bnaineis:  Kinder  ▼.  MeOant$,  63  Am.  Dec.  711;  Warder  ▼.  Newdigaie,  68  Id. 
667,  and  notes.  Bnt  the  power  of  copartner  to  bind  his  associates  extendi 
to  snoh  matters  only  as  in  the  ordinary  coarse  of  dealing  have  refeienee  to 
the  bnsiness  in  which  the  firm  is  engaged:  OrodkwaU  v.  J2ott,  34  Id.  613. 

Pabthbbship  has  LiiaxiD  Bustknok  aitbe  DisboIiDTIon  for  tha  pnr- 
pose  of  folfilling  engagements  made  daring  its  existence:  Johtuon  ▼.  TVtfea, 
58  Am.  Deo.  412;  Fereira  ▼.  Sayrea,  40  Id.  496;  ElUeoU  t.  NiehioiB,  48  U. 
646;  Hotuer  v.  Irvine,  38  Id.  768;  Kinder  v.  JfeOamtB,  63  Id.  711. 

Ebrob  in  Imicatibial  iHSTRUonoK  IB  No  Gbouvd  lOB  Bbtxbbal: 
WkkUUtt  V.  Seelye,  63  Am.  Dec.  661,  and  note. 

Thb  FRnroEPAL  GA8B  IS  ciTiD  to  the  point  that  one  partner  oannoi  bind 
the  firm  by  any  contract  made  in  the  name  of  the  firm,  miless  it  be  in  a  tnaftnr 
within  the  scope  of  the  partnership  dealing,  or  falling  within  tha  oidinaiy 
bnsineis  and  transactions  of  the  firm,  in  Boardnusn  v.  Adatn*,  6  Iowa,  229;  and 
in  FU^  National  Bank  0/ Dubuque  y.  Carpenter,  41  Id.  62S,  where  the  ooat 
say:  *'It  is  a  well-settled  rule  of  law  that  each  partner  is  the  general  agent 
of  the  partnership  of  which  he  is  a  member,  and  that,  as  to  third  persons,  the 
partnership  will  be  bound  by  the  contracts  of  a  single  partner,  which  an 
within  the  scope  of  the  partnership  bnsiness."  It  is  also  cited  in  Chaanberlam 
▼.  Juppier,  11  Id.  616,  and  Beaton  ▼.  Freyberger,  88  Id.  207,  to  the  point 
that  exceptions  to  the  rnlings  of  the  lower  court  cannol  be  miaed  for  tiM  first 
time  in  the  saprsme  court 
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frandy  when  does  not  avoidy  474. 
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547. 
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residence  of,  263. 
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ratification  of,  474. 

reeitala  in,  estop  the  parties,  600. 

▼alid  when  made  cannot  ha  invalidated  hj  anhiaqasnt  ael  of  graaiovt 
474. 
DivnrinOH  of  deoree  niti  in  action  for  divoros^  866w 

of  decree  a  vinculo  mairimonH,  866. 

of  deoree  of  nnllity,  366. 

of  occupancy  and  possession,  786. 
DrvOBox,  children,  cnstody  of,  how  provided  for,  860b 

children,  dnty  of  parents  to  snpport,  86Qb 

decree  a  mauaei  ihoro  and  its  efieot,  868, 8001 

deoree  a  faeiiMi  ft  thoTO,  effect  of  on  property,  800L 

decree  a  vincato  inoMnonti;  866. 

decree,  oonclosiveness  of,  801. 

decree,  kinds  of,  366. 

deoree  nin  defined,  361. 

decree  of  nnllity,  356. 

•ffsot  of,  is  to  destroy  right  of  cohabitation,  860b 

effset  of,  is  to  destroy  right  of  woman  to  he  in  hvahaad^ 

TM 
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DxvoB<  B,  effect  of,  k  to  make  wife  a/<siiM  aofe,  806L 
e^(ect  of,  on  themarriaf^e  relation,  356. 
effect  of,  on  property  held  by  entireties,  868b 
effect  of,  on  righti  dependent  on  ooTertnn,  2B$k 
effect  of,  on  rights  of  parties  368. 
effect  of,  on  right  to  onatody  of  children^  856b 
effect  of,  on  right  of  putiea  to  oontraot  witii  ettol 
effect  of,  on  right  of  parties  to  remarry,  357. 
effect  of,  on  right  of  parties  to  testify,  857. 
effect  of,  en  nght  of  woman  to  change  her  nams^  88T. 
effect  of,  on  settlement  made  on  wife,  860. 
effect  of,  on  wife's  right  to  snpport,  859. 
effect  of  prohibition  to  marry,  357. 
grounds  for,  in  Alabama  and  Arkansas,  706. 
grounds  for,  in  Arizona,  Oalifomia,  Colorado^  Dakotii  and  DislrisI  il 

Colnmbia,  709. 
grounds  for,  in  Delaware,  Florida,  (Georgia,  Illinois,  and  TiMttsn^  TUl 
grounds  for,  in  Iowa,  Idaho,  Kansas,  and  Kentooky,  7ll« 
grounds  for,  in  Louisiana,  712. 
grounds  for,  in  Maine  and  Maryland,  718. 
grounds  for,  in  Massachusetts  and  Michigan,  714^ 
grounds  for,  in  Minnesota,  715. 

grounds  for,  in  Mississippi,  Missouri,  and  Montaoa»  716. 
grounds  for,  in  Nebraska  and  Nevada,  717. 
grounds  ioi\  in  New  Jersey,  New  Mexico,  and  New  Yoikc  716L 
grounds  for,  in  North  Oarolina,  719. 
grounds  for,  in  Ohio,  Oregon,  and  Pennsylyania,  720. 
grounds  for,  in  Rhode  Island,  721. 
grounds  for,  in  South  Oarolina  and  Tennessee,  722. 
grounds  for,  in  Texas,  Utah,  and  Yermont,  728. 
grounds  for,  in  Virginia  and  Wyoming,  72^ 
grounds  for,  in  West  Virginia,  Wisoonsiki,  and  Wyoming,  798^ 
grounds  for,  under  Mosaic  law,  708. 

Basbmxnt  may  pass  as  incident  to  estate  by  legal  proceedings  25^ 
ExKOiMSKT,  who  may  be  removed  under  judgment  under,  52. 
Ebobow,  delivery  of*  without  authority,  324. 
Estates  of  Decedents,  claims  againsti  affidavit,  anfficiency  o^  121«  UlL 

claims  against,  allowance  of  becomes  a  gucwt  judgment,  121. 

claims  against,  allowance  of  cannot  be  impeached  oollateraUyy  1S9L 

claims  against,  allowance  of,  conclusive  against  whom,  124. 

claims  against,  allowance  of,  effect  as  evidence,  124. 

claims  against,  allowance  of  is  a  judicial  act,  122. 

daims  against,  allowance  of  may  be  pleaded  as  a  former  recoveiy»  19SL 

claims  against,  allowance  of,  not  conclusive  against  heir  or  devissSb  lA 

claims  against,  allowance  of,  not  to  be  reviewed  oollaterally,  121. 

claims  against,  allowance  of  removes  statute  of  limitations^  121. 

claims  against,  allowance  of,  setting  aside,  121, 125. 

claims  against,  allowance  of  stops  running  of  statute  of  limits tklj  IflL 

claims  against,  arising  after  death  of  decedent,  123. 
against,  disallowanoe  of,  122L 
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■raxis  or  DfioiDBNn,  claiini  agftiiwt,  iMiwuxJIngp  to  Ml  aiU* 
of,  12L 

judgment  against,  effect  of,  121,  12S. 
Btidbiigi,  declaratioiis  of  detodani  in  msaontkn,  MBL 

dedontiona  of  petty  in  diapamgaiMnt  of  Ua  tHh^  41lL 

of  frmad,  157-163. 

of  poisoning,  587-590. 

parol  to  show  meaning  of  terma  In  daad*  ML 
SzKOunoN,  irregnlar,  is  not  void*  99. 

iiregnlar,  officer  must  ezecate,  95. 

levy  on  brick-kiln,  what  anfficisa^ 

aatiafaotion  by  levy,  629. 
SucunoN  Sa]jc»  deed  nnder.  and  ita 

notice  of,  failure  to  give,  480. 

of  lots  en  maste,  480. 

FuLBT,  action  against  owner  of  rival  Uaj^  54ll 

rights  of  owner,  how  proteoted,  54S. 
FoBODUE  Ent&t  ahd  Umlawvul  I>iTAnnDi»  diada»  jgmpatm  lor  wUok 

be  given  in  evidence,  737. 
Vluiro,  bnaAan  of  ptovisff,  109. 

evidence,  amount  required  in  eoort  of  o^ulji  IMi  ML 

evidence,  pgeponderanoe  is  safioiSBii  to  pffO«a»  189. 

horn  what  inferred,  192. 

inadequacy  of  consideraiioD  aa  evidanoa  of,  192. 

meaning  of  rule  that  fnnd  cannot  ba  pmoaied,  190l 

poHfeive  evidienoa  ol,  not  rsquirad,  157* 

positive  evidence  of,  rarely  can  be  had,  157* 

ptcaamption  of,  474. 

proof  of,  by  ciraunateniial  evidence,  158,  193* 

proof  of  beyond  rsasonsble  donfat  not  rsqutred,  109L 

sufficiency  ol  proof  of,  156. 

HomBTBAD,  contract  to  convey,  487. 

conveyance,  form  of  wife's  assent  or  aoknowledgmenti  499^ 

conveyance  by  husband  when  wife  is  inasne,  488. 

conveyance  by  one  of  the  spouses,  when  void,  484  499. 

conveyance  may  be  made  unless  prohilritad,  488. 

conveyance,  necessity  of  husband  and  wife  Joining  in,  494 

leaae  of,  by  husband,  487. 

mortgage,  sale  of,  under,  483. 

prohibition  on  alienation,  how  oonstnied,  494^ 

prohibition  on  alienation,  when  unoonatltotioBal  49C 

right  of,  is  personal  and  inalienable,  483. 

ri|^t  of,  whether  an  estate  or  a  mare  prirllms^  491 

IiTDioncBNT,  Joinder  of  chaigsa  li^  999. 
bif  Airr,  disaffirmance  of  contract  by,  197* 

void  acts,  what  are,  759. 
bHTBAiroB  AaHre,  power  oC  how 

JuBGMXNT,  attachment  of,  407. 
by  confession,  when  void,  588» 
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JvsainoiT,  In  probate,  irregiilaritiM  do  not  avoid,  ItfL 
JirsoB,  objection  to  after  swearing  in  of»  28S2. 

waiver  of  right  to  chaUeoge,  282. 

who  aenred  on  grand  Jury  finding  the  indlnti— ii»  888L 
JuBT  Trial,  error  in  charge  when  no  groond  to  lOfwaal,  i8L 


ILoL,  remittance  by»  is  at  liak  of  acndar,  442. 
Mabbiaok  without  Uoenae,  645. 
Marhiid  WoKAV,  powe^of,  4S2. 

MAffTBB  AKD  SsEVAHT,  rcooveiy  by  Mrmat  I^Jnind  thvoggk 
machinery,  226. 
recoveiy  bj  aenrant  for  n^gligenoa  of  matter,  226. 
HiCHAino's  LiiH  does  not  extend  to  machinery,  57. 
MuiaoiPAL  GoavoRAViov  not  liable  for  act  or  ncglact  of  atraei 


NiOLiosirci,  proof  of  againat  carrier  of  paaaimgera,  690L 
NaooTiABLi  iHvniUMSin,  filling  Uank  In,  leapeeting  intaiea^OOL 

notice  to  hold  drawer  reaponaible,  08. 
pAsms,  general  rale  reapeotmg  joinder  of,  72. 

Pabthsbship,  anrviring  partner,  aadgnment  by,  for  benefit  of  cgadUow, 
ranriving  partner,  oompenaation  of,  8D1. 
anrriving  partner  continnes  buaineas  at  lua  own  xiak,  806. 
anrviving  partner  has  sole  right  to  receive  payment  of  firm  debl^  288b 
aarviving  partner  ia  regarded  as  a  trostee,  297. 
sorviving  partner  may  complete  contracts,  296^ 
surviving  partner  may  join  in  one  suit  debts  dne  hiraaelf  and  dalita  dna 

the  firm,  299. 
aarviving  partner  may  sue  representative  of  deceaaed  partner,  288. 
aarviving  partner  may  vote  stock  in  corporatton»  286. 
aarviving  partner  may  indorae  note  or  assign  mortgage»  286^ 
aarviving  partner,  lien  of,  on  firm  assets  and  realty,  801,  80BL 
anrviving  partner  not  allowed  to  deal  in  firm  propertyi  286L 
aarviving  partner,  power  over  firm  realty,  800. 
anrviving  partner,  power  to  enter  into  new  contractor  897« 
aarviving  partner,  right  of,  to  firm  assets,  286. 
surviving  partner,  right  of,  to  good- will,  302. 
anrviving  partner,  set-off  in  action  by,  299. 
surviving  partner,  suits  against,  on  partnership  debta^  288. 
anrviving  partner^  auits  by,  on  partnership  debts,  288l 
anrviving  partner,  title  to  chqfMS  in  action  veato  In,  298. 
anrviving  partner,  when  adminiatratioa  of  firm  estate  will  be  taken  enl 

of  his  hands,  296. 
surviving  partner,  when  muat  account  to  adminlatntor  of  daoaaaad  pai^ 

ner,  295. 
PonoiOHO,  chemical  evidence  of,  not  eaaenHal,  687,  588L 
expert  evidence  to  ahow,  588. 
expert  evidence,  who  competent  to  give,  588. 

jM0^morfem  examination  is  not  Indlapenaabla  evidsBoa  «l  dnik  bf «  8Qi 
proof  of,  what  sufficient,  588. 
sources  of  evidence  of,  587. 
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Pkibcbiftion,  title  by,  to  increase  of  animals  held  adversely,  41% 
PuKJO  Lahdb,  mining  and  water  rights  on,  633. 
PuBCBASXB  without  notice,  when  entitled  to  proteetioiny  Z2k 

RiTXB,  ehannel,  rights  of  pnblio  not  oonfined  to,  754. 

Bali,  deliyery  required  to  make  valid,  495. 

Shkriit,  statntory  remedy  against,  for  not  paying  over  money,  fiOt. 

*  ffendiiUmi  exponas  serving  after  expiration  of  term,  60. 
Statutx  of  FBAUse,  memorandnm,  form  and  snfficiency  of,  66& 
Btatdtb  or  LnoTATioicB,  against  person  dying  before  aocmal  of  oMus  «f 
action,  595. 
appointment  of  executor  in  another  state  does  not  put  statute  la  motia^ 

506. 
is  constitutioiial  if  some  remedy  is  left,  293. 
once  commencing  to  run,  is  not  suspended  by  death,  606. 
person  to  sue  or  be  sued,  whether  essential  to  operation  of,  604^  607« 
suspension  of,  by  death,  595. 

suspension  of,  while  creditor  is  restrained  by  statute  from  fuinfr  60L 
when  there  is  an  executor  dt  Mtm  tcrt^  HffJ, 

Tax  Salb,  tenant,  when  may  purchase  at,  452i 
Trvbt,  parol  evidence  to  show  resulting,  601. 
TR08TXB,  what  estate  deemed  to  take,  55. 

UsiTST,  defense  of,  is  personal,  767. 

W1TNX88,  absent,  admitting  testimony  of,  in  civil  oases,  677. 

absent,  admitting  testimony  of,  in  criminal  coses,  676. 

admission  of  evidence  of,  given  at  former  trial,  670-670. 

cross-examination  of  plaintiff's,  as  to  matters  of  defense,  418>. 

wife^  after  divorce,  200. 
WBiToros,  execution  of,  must  be  proved  before  admitting  In  evfdenoe,  744 
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AiXJSOWIJSDGMKSm. 
L  Aatanmtmman mi  fteoror  Baanoninr  ov  IIh»m 

€■  1^  Wllfcwifc  Wllbh  IIm  dcod  €MltWlt  M  IVOOPIM  IB  M  to 

&  CtaRfflOAVB  €v  AflJiiiiiwuBNnmnr  koot  Sbow  PAavr  AasMowmwnro 

PnyMurALLT  Khown  or  proTed  to  the  oertifying  ollnr  to  b*  tiM  parlf 

who  coBwatod  the  deed*  and  a  oertifieale  etating  "bafora  me,  eto.,  pw- 

aonally  appaaiad  C  B.,  to  he  the  indiTidual  di—rihed  in  and  who  asa- 

ostod  tha  fei%oiug  inBtrament,  and  tlie  aaid  O.  D.  aokaowltdfiit'*  ate»,, 

iaiMMflkieirt.    M 

8aa  Mamiwp  Woim.  8. 


ACTIOH& 

ADULTERY. 
Sea  liABBUMn  ahd  DmnoBK  7* 

APVANCBMENTS. 
J9ea  BRAm  or  DaoxDBHTB,  17-23» 

ADVERSE  POSSESSION. 

r,  TO  >■  ADTXBai»  xusr  bb  undbb  Bova  Fuib  Claim  or  Rioai^ 
An  OoLon  OF  Trlb.  This  dlaim  may  be  f  oanded  i^on  a  teged  dead» 
bat  it  nmat  be  believed  by  the  adyeiae  chumant  to  be  a  gmnina  wiitiBi^ 
iSltaa^wrv.  Qr\fii^  62S. 
Si  Onb  Who  Holds  PoflsiasiON  undbb  Bond  iob  Titlbs  Madb  bt  Tbob 
OwvBR  moat,  if  the  parohase  money  reBoains  unpaid,  oonsidar  himself  as 
holding  onder  the  trae  owner.  Oonseqnently  saoh  possesrion  is  not  ad- 
▼ma  to  tha  owner,  as  it  laoka  an  intention  to  ao  hold,  wfaloh  isneosssacy 
to  eonstitato  adverM  posiesrion.    /cL 

lb  A0VXB8B  PoOBBBfllOB    UMI^EB    FOBOBD  BOVD  BOB  TnUlL— If  Ono  hokb 

piMsnsiirin  of  land  nndar  a  bond  in  the  tme  owner's  name,  though  not 
made  \3ff  him,  bat  which  the  ponessor  belieyed  to  have  been  made  by 
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liiiiiv  and  not  to  havo  been  made  by  some  o&er  penon  whom  he  took  le 
be  bim,  bis  bolding  is  not  adTsrse  to  tbe  trae  owner^s  title.  Bat  if  be 
holds  nnder  •  bond  wbtoh  was  made  by  soma  otiier  penon  than  the 
owner,  but  whloh  waa  made  by  the  penon  aa  his  own  bond,  and  not  aa 
each  owner'a  bond,  he  doea  liold  advenely,  althoogh  that  penon  nqght 
in  making  the  bond  have  penomtted  the  ownen.    /dL 

4»  On  n  Dkdcid  to  bb  in  Posbbbion  of  Lanb  to  Whigd  Hs  has  Oom- 
ruam  Titlb.  A  penon  who  enten  upon  this  land  disclaiming  title,  in 
order  to  make  his  holding  adverBe,  most  change  the  ohaimcfcar  of  bis 
possesiion,  either  hy  express  declarations,  or  by  the  exercise  of  aofei  of 
ownership  inoonsistent  with  a  holding  nnder  a  saperior  title.  A  privats 
attonmient  by  snob  latter  penon  to  another  claimant  of  tbe  land  ia  not 
anffioient.    Idm 

ft.  No  Advxbsb  PoflSMBiON  CAN  Origikatk  agaivsv  Ebtatb  ow  DacsDcn 
UKTiL  AoMiNiSTBATioy  IS  Gbahted  thxbeov.    MUler  y.  8uHm,  692. 

ft.  ASTBBSI P088BSIOV.— Pbdntiff  owned  a  saw-mill  near  tbe  nnitMilnend  pme- 
lot  of  defendant.  For  fonr  or  five  yean  be  eot  stooks  for  his  mill  npon 
the  lot,  and  haaled  them  from  the  prenuses,  and  made  roada  and  eanse- 
ways  for  the  paipoae;  and  for  several  yean  more  eot  Ughtwood  and  fire- 
wood off  the  land  for  a  railroad.  J?eU,  that  this  waa  not  each  anadTetis 
possession  as  wonld  ripen  into  a  title  nnder  the  atatnte  of  limitatioaSi 
WoUb  ▼.  Ormoold,  647. 

7.  Sali  or  Lakd  in  Adtbbsi  PoasESSiov  or  Anothib.— A  deed  for  lend, 
althoagh  it  is  made  at  a  time  when  the  land  is  held  adversely  to  the 
maker  of  the  deed,  is  not  within  the  statute  of  32  Hen.  VUL,  and  void 
for  maintenance,  if  it  is  made  in  the  performance  of  the  condition  of  a 
bond  exeonted  by  the  maker  of  the  deed,  at  a  time  when  the  land  was 
not  held  adversely  to  him,  and  if  he  is  the  penon  who  had  the  title  to 
the  bnd.     West  v.  Dravthom,  614. 

%,  Btatutb  or  Limitations  Runs  in  Favdb  or  Yenbbb  in  PoasBBsiov  of  land 
nnder  an  executed  conveyance  from  the  pnrohaaer  in  an  executory  con- 
tract, where  such  vendee,  with  the  knowledge  of  the  original  vendor, 
-  openly  and  notoriously  asserts  absolute  proprietonhip  in  himself  under  his 
conveyance.  The  possession  of  the  vendee  in  such  case  is  adverae  to  the  • 
title  of  the  original  vendor,  and  when  continued  for  five  years,  ban  the 
latter's  right  of  action.     Robertmn  v.  Wood^  140. 

ft.  In  Suit  fob  Partition  Defknsb  or  Liuitation  is  CoimnDrT  to  Show 
ADVBBftB  Claim  and  Holding  as  against  any  right  or  tide  in  plaintifls. 
PoHis  V.  HAU,  99. 

10.    AOXNOWLEDOMKNT  THAT  AdVEBSB  ClAIM  IS  NOT  HbLD  AS  TO  OnB  PbB 

SON  does  not  preclude  the  claim  of  the  one  in  pnsronsnifm  from  beiQg  ad- 
verse as  to  all  others.     Id. 

See  Statutb  or  Limitation8,  ftw 

AGENCT. 

L  KoTiCB  TO  AoBNT  Who  Nbootiatbs  Salb  or  brtoziOAnNa  LiQiroM  ■ 
NonoB  to  Pbincifal  of  the  fact  that  the  third  penon  had  no  lloenae  ts 
buy  or  hold  the  liquon  for  the  pnrpoae  for  wbieh  they  were  bo«ght» 
when  the  agency  is  general,  and  the  agent  aawimes  to  sell  to 
persons.    BcuJeman  v.  Wright^  187. 
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%  FkoroiPAi.  Who  BAnms  Iluqal  Sale  of  JwrnsojatSQ  Liquobs  it 
AOBXT,  by  oompletiiig  the  sale,  and  cUuming  the  benefit  of  it,  takes  it 
with  all  its  incidents  of  illegality  and  notice  of  that  fact.    Id. 

t.  Acts  ahd  Dsglakxtions  ov  Aoxnt  in  Exboution  ov  bib  Aosvcnr  Binb 
PRIMOIPAI..    Coweta  Falls  Mjg,  (Jo.  v.  Rogen^  002. 

4.  It  should  bb  Submittsd  to  Juby  to  Find,  Fibst,  whithxb  Aosnct  xb 
Pbotxd;  and  if  so,  then  testLmony  as  to  the  acts  and  declarations  of  the 
agent  is  admissible;  otherwise  it  should  be  ozdaded  from  their  consid- 
eration in  making  up  their  yerdiot.    Id, 

ib  S4UITABLB  Tmji  TO  Pbofbbtt,  Subjbot  to  All  Inoidxmtb  Attaoexd 
TO  Such  Ebiatb,  is  Aoquibxd  bt  Pbimgipal,  from  moment  of  por- 
ohase,  where  his  agent  boys  the  property  of  a  third  person,  although  the 
dsed  or  contract  of  sale  be  made  out  in  the  agent's  name.  FoUoMbt  t. 
KUbreih,  601. 

••  AoxBT  Holds  Pbopbbtt  in  Tbubt  fob  his  Principal,  whbbb  Hi  Bun 
Land  nr  his  Own  Kamb  while  teally  making  the  purchase  for  tbo  priii- 
dpaL    Id. 

fkm  CoBFQBAnoNS^  14;  Cbdcinal  Law,  5;  Dbxds,  9;  Infahoi*  6;  Lrao» 
AVOi»  1,  d,  0;  NiauoxNCE,  5;  Pabtnxbshif,  1. 

ALIENa 

ImVDXD  TkBfTOEABT  AbSBTOB   OF   INFANT  FBOK   NaXITB  OoummT,  pvOi 

longed  nntil  he  arrives  of  age,  does  not,  where  he  has  no  other  dinbil- 
ities  of  dtisenship  than  those  arising  from  nonage,  and  where  a  pre- 
▼ionsly  appointed  gnardlan  represents  him  at  home»  attach  the  disability 
cf  alienage  to  him  upon  his  retnm  to  assert  his  rights.    PotHby.HUI^  99. 


ALTERATION  OF  INSTRUMENTS. 

1.  Immatbbial  Altbbation  of  Instbitment,  bt  Pabtt  Claimino  undeb  It, 

WILL  not  Inyalidatk  Sam b,  although  done  without  ooosent  of  maker. 

Seed  v.  Eocurk,  127. 
I.  Matkbial  Altxration  is  Onb  Which  Vabibs  Mbanino  of  Inbtbuxbnt. 
.      Id. 
t.  Ink  Tbaoino  of  Notb  Wbittkn  in  Pencil  is  Immatxbial  Altebattoe 

UNLESS  Leoibilitt  IS  Afixctbd.    Id. 
4b  Plba  of  Feaudulent  Altebation  of  Note  is  Bad  unless  it  alleges  the 

alteration  to  liaye  been  made  without  maker's  authority  or  consent.    Id, 

See  Neootiable  Instbuxentb,  II. 

ARBITRATION  AND  AWARIX 

AwixD  n  Fatalct  DEFEcnYE  IF  not  Full  and  Fdul  ufov  Au  Ma» 
«■■■  SuBMimD.    Smith  v.  Potter,  198. 

ASSAULT. 
SeeCBnaNAL  Law^8l 

ASSIGNMENTS. 

1.  Am»Mumn  of  Futube  Eabninos,  Made  kithbb  to  Sboube  Feebbhv  Iv- 
or to  Obtain  Futube  Advances*  is  valid  and  bindiag  as 


bf  OBB  Ib  ti»  Mftnal  «BiplfljaMai  of 
Oiivfa^iraflw»>itipnkitw!niH  ihm^  tho 
Hand  pMiod,  ba*  Bi^  te  tmdMtod  fttany  tuM  bf  «l 
T.  irifay,  220L 
&  Wnsnor  Oohvbaot  n  Ammxabuk 

■ov  Katioasi  cMTteia  wttfe«ilor»ipMifi8dtanB,aBd«lH*if  ht 

»  iMwiO  mr^otftalBflnB  to  tUoUlgMor  Uiaalpa*    CU 
Aion  NmHgaihm  Ox  t.  VTr^i^,  611. 


ATTACmfSMTB. 

1.  !)>■»  Ebdqokd  to  Jjjwiwum  mat  bb  Aitaobbd  irfaHtt  tbo  jndjniMt 
and  •tteflhinant  an  in  th«  ■une  oourt;  Imt mch  a  omo  mmt  bo  Atia- 
goiobod  from  coo  wboro  tbo  gMBuhmont  and  attacbmont  are  in  diflennl 
oonrto  ol  the  Mme  otate.    Shipper  ▼.  Foster,  405* 

it  Gabnibhsb's  PATMBirr  OF  MoKET  undbk  EzBOonoN,  aftor  oervioo  of  tfao 
garniabmoDt,  ia  no  defenae  for  him.  The  debtor^  remody  ia  to  aalc  for  a 
atoy  of  eiaoation«    Id. 

S.  Fund  in  Bboeitbb'8  Hands  is  not  Attaohablb,  being aobjeok  to  tliaofdar 
of  the  oonrt,  and  in  custody  of  the  Uw.    Adams  v.  HaskeU,  481. 

db  VwBonx  ON  Jmom  ufon Oabkubbb^i Anvsm  ia  Davnunvn Dijn«B» 
VOBIMNQ  «o  lasOB  whott  the  aoawor  diaelooea  no  debt  dna  at  the  tune 
ei  the  aervioe  of  the  gamiahment,  and  the  verdict  fiada  tbo  giiiiMmi  ia- 
dabtod  after  the  aervioe  of  the  ganHhmeai.  Bakimom  *  Oki^  M,  M,  Oo, 
T.  Oalhffkits's  AdmMetraiors^  254. 

C  Whkthbb  Gabnibhmbnt  at  Law,  in  Viboinia,  Bmbbaob  DEBcn  Bsmnra 
AT  TofB  ov  Sbbtiob,  Patablb  in  Pittubi,  ^Mars.    Id, 

C  DaoLAXATiONa  am  Emplotbb  ov  One  Summ onbo  ab  OABNiSHBBt  ab  id  In- 
DBBKBDNBBB  OV  Oarnibhbb,  to  defendant  are  not  admiaaiUe  in  iane 
npon  gamishee'a  answer  when  they  were  made  to  a  third  person  and  the 
employee  waa  not  the  agent  of  the  garnishee  with  respect  to  the  in- 
dabtedneas.    Id. 

flea  AflBi«N]iBBT8»  I;  Cobpobationb,  12;  18;  BflVAxnot  DaaBnaan^  lii 

ATTORNEY  AND  OUKNT. 

L  AXTOBNBT'B  AUTHOBITT  DOBB  not  CbASB  with  RbNBITION  of  JUPOMBSt 

in  a  cause,  but  continties  for  the  pnrpoae  of  directing  the  proceedingi 
nnder  the  process  of  the  court  for  collection  of  the  judgment;  and  then- 
fore  the  lien  of  an  execution  may  be  defeated  or  lost  by  an  order  of  the 
attorney  to  the  sheriff  to  postpone  the  sale,  and  to  allow  the  praparty 
leried  on  to  remain  in  possession  of  the  defendant  in  aBsentioa,  notwith- 
standing the  attorney  had  no  express  authority  or  instructions  from  Ini 
client  to  make  such  order.  AlbertstH  ▼.  Ooldsbyf  380. 
S.  Attobnbtb  at  Law  mat  Obdinabilt,  bt  Wbitten  ADKiaaioNB  of  Faco 
nr  Gabb,  bind  their  clients,  but  in  caae  such  admiaaions  were  mads 
improvidently  or  through  mistake,  they  may  be  reUeyed  *giinftt  Hid 
aet  aside  npon  such  terms'as  may  be  just.  Harveif  t.  Jlkcsfe^  MC 
See  MoBTOAOBs,  3;  Powbbb;  PboobbIi  L 


1.  Act  Powi  Chuw  m  Omap  VjanMrn  wm  MMmiiiiw,    OMMNr^lfin- 

S.  Diuwrr  «r  Dm—  so  FAurnoi  Who  CtaunrmaoAT 

HiM  m  Bumorv  ov  niiwi,  asd  Fj 
JL  IL4ifBA«iKr,  JO  8ooB,  n 

Kaouomres.    /li. 
4b  fbuowivo  lammouwon  xo  Bumnnm,  or  8oit  bt  C  tiuniw  W. 

voB  MALPAAonoB  AS  VvnBiiiABr  toBosom    **If  W.  fnOBodod  to 

■oikin  MotHrrier,  oriPiOBol  kaowa to G.  as Mtd^  kvt  ManMfcter  of 
Ip,  or  oUiorwife,  recommended  the  maJung  at  the  paaotnn^  and 
wm  — eotoil  to  by  C,  aiid  tko  poaetmro  wae  ooeordiagi^  dmuI^ 

W.  it  not  linbK  099m  tlM^ngk  the  hotee  died  in  oeiweqoenoe  of  tko  pnno- 

•oreen  him  from  all  liaJbility.    Id, 
Ik  OmsmfdkXT  DiLiworon  is,  ab  GcmaLAL  Bmjt,  Smidibxd  xv  BAiumraib 

whme  the  oontiact  ie  of  notoal  beoefit,  ae  whore  woric  ii  dooe  lor  hire. 

Id. 
••  Makbatabt  u  Hkld  CULT  TO  Slmbt  Diuonei,  bat  is  losponsihlB  for 

bnaeh  of  oidere,  ignoranoe,  groee  negUgenee,  or  tend.    Id, 
7*  Diuomon  Rbquirkd  is  Pbopobtiomsd  to  Yjjjcm  ov  PaiiiiMii'r  Baubd, 

or  doBosoy  of  operation  to  be  pecf  omnd.    Id. 

BANEBUPTCY  AND  mSOLYENCY. 

1*  if  IB  BAmotuprYi  Ddtt  to  Subileiiimui  Pbofxbtt  WmoB  Hs  xus  Feaod- 
IKLXRTLT  CoNVXTSD  BT  Bkxd  OP  Tkosi,  whioh  noDO  of  the  bene- 
ficiariee  have  aocepted  or  assented  to,  if  he  has  it  in  his  possession 
when  his  petition  is  filed,  because  it  is  assets  of  the  bankraptcy;  and  as 
sgainst  the  sssignee  in  bankraptcy  the  title  has  never  passed  oat  of 
him;  and  as  to  the  assignee,  the  property  is  the  faankrnpt's  estate  in 
possession.    Askley'a  AdnCr  v.  i?o6tfwon,  387. 

I.  Vaubitt  of  Bahkruft's  DiacHARGx  u  NOT  AjrvBCTBD  BT  Merb  Fact 
Alonb  that  he,  prior  to  the  filing  of  his  petition,  made  a  frandnlent  oon- 
▼eyanoe  not  coming  within  the  eecond  section  of  the  bankrnpt  law.    Id. 

S.  Fraud,  or  Wiujtul  Cokoealm bnt  ov  Propk&tt  ohobr  Foitrth  Sbctioh 
OF  Bankrupt  Law,  is  not  Nbgbsharilt  Proved  by  the  bankrnpt's  non- 
snrrender  of  property  whioh  he  has  fraudulently  conveyed  prior  to  the 
filing  of  his  petition,  and  of  which  he  has  retained  possession  until  that 
time.    Id. 

4L  Evidence  of  Fraud  in  Deed  of  Absioniibnt,  its  Nov-aocbptancs,  and 
Bankrupt's  Continued  Possession  of  property  until  petition  filed,  is 
admissible  as  affecting  the  question  of  a  fandamentiil  or  willful  conoesl- 
ment  of  his  property.    Id. 

A.  Onus  of  Pbovino  CSreditor's  Assent  to  Fraudulent  Deed  of  Trust  ob 
Assignment  Devolves  on  Bankrupt,  where  party  assailing  the  bank* 
rupU^  proves  facts  tending  to  show  that  the  instrument  was  fraudulent. 
Creditor  is  not  required  to  negative  assent  of  the  benefidaries.    Id, 

•b  Prior  Bbasonablb  Notice,  Speciftino  in  Writing  Fraud  or  Cob* 
OBalmbnt  for  which  a  bankrupt's  certificate  of  discharge  is  aswsiled,  Is 
eacpressly  required  by  act  of  congress:  5  U.  8.  State,  at  Laxge^  44i.    /dL 


810  Indel 

7.  GkBDiioROjjnravOonBTBAHntuPT'AGBBnncixBOPDBOBia^ 
may  ground  not  stoted  in  the  written  notice  previonaly  gsven.    JiC 

S.  BAnBUTT's  Dmslabattokb  ABM  NOT  APMiHSiitM  DT  Bvii>KiiCB»  mdor  a 
■peeificfttion  of  his  fnndnlent  omiasion  to  indade  in  hia  ■chedvle  two 
negroes,  Bsther  and  Rhoda,  where  he  declared,  a  few  weeks  after  filing 
hit  petition,  that  the  pnrpoee  for  which  he  wanted  a  horee^  at  that 
pnxchaaed  by  him,  was  *' to  send  to  North  Carolina  for  four  or  five; 
ho  had  hid  oat  there;*'  as  the  notice  does  not  inform  him  that  the  omia- 
sion from  hii  schednle  of  those  negroes  will  he  relied  npon  as  a  gronnd 
for  contesting  his  dischaigCt  *nch  declaration  is  f^rima/aeie  irreleinBt  ts 
the  specification.    Id, 

IL  Wbxbb  Bankbuyt's  Dued  op  Absiokicxnt  to  Psbrbbbd  Gesditobs  b 
BiHinGiAL  to  Thxm,  THXI&  Abbbkt  will  bb  Imflixd;  hot  not  when  the 
assignment  was  made  with  intent  to  defraud  the  grantor^  other  crediten. 
Id.  ^ 

10.  BaSK&UFT'S  VoLUHTABT  AsSIOHMXRT  to  FBXrSRBXD  CBBXirOBS  n  0^- 

XBATivs  as  to  all  who  assent  to  it;  and  the  assent  of  all  la  not 
to  make  it  operative  as  a  conveyance.    Id, 
11.  Fbaudulent  Dckd  ov  Tbdbt  OB  AfisioinfXMT,  NOT  Expbbblt 

TO  bt  Cbbdiiobb,  is  but  Mbbb  Powxb,  which  is  revoked  by  the 
bankniptcy  of  the  grantor.    Id» 

12.  EviDENGn  THAT  BaNKBUPT  HAS  COLLBCTBD  JUDGMBHT  AITBR  IxnRIF- 

TioN  of  his  proceedings  in  bankraptcy  is  irrelevant  and  inadnuasible  to 
prove  the  concealment  of  money.    Id, 

IS.    EVIDBNCE   THAT   BaNKBUFT,  BEFORB    OB   ABOUT   TdCB    OV   FtUSQ  HB 

PxTmoK,  CoLLBCTBD  JuDGiTBNT  is  relevant,  as  affecting  the  qnestico 
whether  he  had  money  when  he  filed  his  petition,  if  the  drcamstanoa 
were  such  as  to  show  that  he  had  not  parted  with  the  money  at  thai 
time.    Id, 

14.  ASSIONXX  IK    BaKKBUPTOT  MAT,  LlKB  GBXDITOBS,  AsaXBT  ImrALIDITI 

ov  Bankbuft'b  Fraudulent  CoNVisTAifCE,  for  he  is  an  officer  created 
for  their  benefit.    Id, 

Iff.  AssioNBSs  IK  Void  Bakkbuptoy  Pboobbdinos  abb  Mbbb  Cubiodiaiib 
OB  Bailbks  or  Fukd  transferred  to  them  by  a  receiver  of  the  bankrupt 
estate  by  order  of  the  court;  and  after  the  failure  of  the  hankmptey  pro- 
ceedings, they  hold  it  subject  to  the  direction  of  the  ooort.  Adam§  v. 
HaskeU,  491. 

10.  Iv  Facts  Enar  Suvroiemt  to  Show  Rblbvanot  ov  DiOLABATioas 
which  are  primajade  irrelevant  to  the  spedfioations  of  frand,  the  plaint 
iff  must  prove  their  relevancy  by  showing  their  connection  with  facti 
already  proved,  or  by  offering  them  in  connection  with  faots  ezpeoted  te 
be  proved.    Aahlei^8  AdnCr  v.  BMnmm^  387. 

BANKS  AND  BANKING. 
Bakk  Tblub*8  Authobitt  to  Aocbft  Chboks  mat  bb  Showv  imnr  TBIA^ 
without  the  necessity  of  an  averment  of  authority  in  an  indiotmsnt  lot 
forging  such  an  acceptance.    8taU  v.  Morton^  201. 

See  Gdabahtt,  1,  5,  8. 

BASTARDY. 
See  Pabbkt  akd  Cbilu 
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BONA  FIDE  FUBCHASEBS. 

1*  lb  BmRu  Pianr  to  FaononoH  Whioe  Couvt  ov  Eqant  BmvM 
TO  SvMiQUBiT  Bona  Fidb  Pubohasxb,  he  most  make  a  fall  staitenMol 
of  all  the  iaoto  and  oirciiinstanoes  of  his  case,  bo  that  the  ooort  may  be 
aUe  to  do  perfect  equity  between  the  partiee.    MverU  ▼.  AgneBt  814, 

S.  It  n  NOT  SuwriuimiT  fok  SmniQiTszrr  Purchabkb  to  Aluos  tbat 

Hi   MaDB   SnOB    PuBGHAU    IOB  VaLITABLB   Ck>N8IDSBATI0H    WXIHOUT 

Nonos.    The  oonsideration  mnat  have  been  aotoally  paid  before  notioe^ 
and  he  most  ao  allege.    If  but  part  of  the  oanoideration  had  been  ■• 
paid,  he  will  be  proteeted  only  pro  tanto.     Id, 
8oe  DuDBy  11;  Bxboutiohs,  47;  Fkaudulknt  GomnnAiroBy  1;  LimuttD 

AND  Tkvaht.S. 

BOUNDARIES. 

Iv  Fkxnro  BonrsABm  of  Lavd,  Strsxts,  when  wdl  defined  and  design 
nated  by  natural  or  artificial  monamenta,  will  gorem  oonne  and  dia- 
tance;  bat  where,  aa  in  the  infancy  of  a  town,  the  atreeta  are  only 
nndefined  portiona  of  land  dedicated  to  public  nae,  and  themaelYea  re- 
quiring to  be  located,  they  cannot  govern  in  fixing  bonndariea  of  other 
laada.    8aU<mttall  v.  BUe^  and  IkLwon,  834. 

BRIDQE& 
SeeFniBiM. 

0H08ES  IN  AOnON. 
flee  Mabbxkd  Womev,  IL 

COMMON  CARRTKR8, 

L  OwvEE  or  Tugboat  is  Liable  a&  Common  Gabbibb,  It  Sbbm8»  in  the 
towage  of  veaaela.    Per  Heydenfeldt,  J.     WkUe  v.  The  Mcarjf  Aim^  623. 

2.  OwMBB  ov  Tuo-boat  is  Bound  to  Employ  Nbobssabt  Pbudbnob,  Skill, 
Ain>  Abbquatb  Means  for  the  performance  of  the  contracta  of  towage 
which  he  ondertakea,  whether  he  ia  a  common  carrier  or  not.    Id, 

S.  Fbima  Faoib  Casb  of  Nbquosnob  against  Cabbibb  is  Mabb  out  bt 
Passengbb  when  the  paaaenger  proves  that  he  waa  aoch,  and  that  an 
accident  and  injnry  occurred  to  him;  and  carrier  can  exonerate  himaell 
only  by  rebutting  thia  preaumption.  Ocdtna  etc  B,  /?.  Co,  v.  Tanoood^ 
682. 

lb  Pabtt  not  Sustaining  Bblation  ow  Passbnobb  to  Oabbibb  must,  in 

Addition  to  the  accident  and  hia  own  injury,  affirmatively  ahow  hia  own 

freedom  from  careleaaleaa  or  negligence  in  canaing  or  oontribnting  to  pro- 

dnoe  it    Id, 

See  Fbbsixs. 

COMMON  LAW. 

OffMTf»»  Latr  ov  Bnglanh,  as  Changed  and  Moddtibd  bt  Statutb,  is  part 
and  panel  of  t^e  law  of  Alabama,  ao  far  aa  applicable  to  its  govemniiBt 
and  institutiona.    BoHow  v.  Lamhert,  374. 

See  Mabqied  Women,  i. 


Ul 
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OQNSTrrunaKAJU  iaw. 

PanmaiMi  sbas  lie  Bai. 
aoi  o(«*fln|ifate  tint  efwyiidi^  wUah  k  to 

«l  HMfc  UU  duia  iM  thu  Md.     i>MVV. 

date  ft  body  off  Uwi  not  IImmmIvw  in  ■ook  aliiB,  if  tbibM  by 
thqrww»adoptBd  funwdtliBpmaribodatftlA.    itf. 


OONTEMFT. 

ComfixiaiiT  lOR  Cohtbcpt  nan.  Fartt  Pat  otee  MovMr  sov 
FoaaaaoH  or  oMtrol  of  sadi  pmt^  »t  the  timo  of  imtitntfng  tbo 
teat^l  prooeodingm  m  ahown  by  bis  aneoBtradksted  affidaidt^  is  foid  lor 
want  of  jnriadiotioii,  tbe  coart  haYxng  no  power  to  impriaoik  m  penon  for 
eontempt  for  negiaetii^  or  ref  oeing  to  peif ocm  en  aot  wbUk  he 
pwlottiu.    Adam$  t.  HoMLL  617. 

CONTRACTS. 

L  Owma  kubt  Pat  iok  BbfaibsMaiui  uvdcb  Cohtbacit  utqh 

wbicb  ia  delivered  and  eooepted,  notwithstanding  other  machinery,  of 
which  the  repaired  machinery  is  independent,  and  which  was  also  to  be 
repaired  under  the  contract  ia  not  repaired  or  delivered.  Cmodta  FaB§ 
Mam^acturing  Co,  v.  Eogers,  602. 

%  SXPSNDITUSBS  BT  StKANOCB  OV  HIS  OWH  FUNDS  IN  MaIRTBKAVCI  AXn 

Education  or  Orphan  Child  who  aubeequently  inherita  a  larice  estatob 
oat  of  which,  however,  no  allowance  ia  made  for  maintenance  or  edoca- 
tion,  ia  a  coBsideration  sofficient  to  anpport  an  eKpraaa  promiae  an  the 
part  of  aaeh  orphan,  made  after  ahe  beoomea  off  age,  to  rep^  the  aaid 
aapenditarea.  Boktt  v.  Gngwy^  306. 
IL  SxPBEBS  PBOMisa  BT  Obfhan,  Madb  avtke  CoMma  OV  Aab,  to  ia- 
deomify  her  brother-in-law,  at  wfaoae  raqoeat  eKpendxtavea  were  made 
during  ber  infancy  for  her  maintenance  and  edvcatian  wberdiy  be 
became  liable  therefor,  against  any  loea  he  night  thereby  awrtaain,  ia  aoffi- 
dently  anpported  by  the  consideration  of  anch  liability  on  hia  part.    Id, 

4.  CONTBAGT  NOT  TO  NAViaATB  CERTAIN  WaTXBS  VOR  CkBTAIH  TIMX  IB  NOT 

Void  aa  against  public  policy,  where  it  is  founded  on  a  aoffident  oonsid- 

eration,  and  inures  to  the  obligee's  benefit.    OoL  Sttam  NamgaHoti  Oa 

T.  Wright,  511. 
§,  CoHTBAcr  IN  Rbsibaint  ot  T&adb  IB  NOT  VoiB,  it  aeema,  iHiera  tfaeia  iaa 

conaideration  for  it»  and  good  reason  for  entering  into  it»  aad  where  it 

impoeea  no  restraint  not  beneficial  to  the  other  party  to  the  contract   Id, 
$.  Contract  Creates  No  Monopolt  Which  Restrains  Compbtitioii  bt 

ONLT  One  Person,  leaving  all  othen  free  to  enter  into  the  aame  bnai- 

neaa.    Id, 
f.  Lex  Loci  Contractus  will  not  Fully  Fix  Status  cat  PAsnaB  xv  JBriBV 

Other  Place;  the  lex  fori  must  determine  the  mode  in  whieh  Beliaf  will 

be  administered.     i?ooaa  v.  drift,  079. 


ft  iMmtmAnamam^hw^wm  OovMnrnuv  Tbas  wBanOnmua  » 
Mads  hat  ■■  SamSimD  sr  Pabb»»  tioth  ia  jdalkai  to  the  Vfility 
aad  tttonft  of  the  origHMa  oMigrtioa,  m^  m  nUatiam  to  the  nqpeetiTe 
righti  of  the  partMi,  lor  »  vieletinn  «f  iti  t«iMi»  where  eokjeoi-Baitfterol 
iBW&kmmimmimM,  wiwewml,  oroosfenoyto  the  hwel  polk^,  or 
to  the  peeee  ead  good  otdv  ol  the  pertMnler  nommnnity  in 
ivhioh  k  ie  eonght  to  he  enforced.  line  ia  pert  of  the  /ee  jwlliiei,  end 
ie  ilMfoed  ex  cnmdate  when  the  faionmnmt  of  the  oontoMt  ieeopghtla 
the  eoorte  of  e  ooontry  y»Muedt  by  e  diffaraot  nde  then  the  kicel  or 
adopted  leer  of  the*  OQBtBeot    MeAIUtkr  r.  Shmtk,  96U 

il  Whxh  Forkion  GoNTBAfiT  IvuLV  IB  VocD  uvxyot  Pbssioii  LaWp  It  n  7oip 
BnftTWBUUi,  end  it  will  set  he  eof ereed  hi  the  hone  ooKti»  elthon^ 
it  ie  TBlid  nndor  the  home  law.  And  home  ooarte  will  not  edmmieter 
the  mere  penel  eeantione  of  m  f oeeiga  lew  by  Unrfeiteree.    M» 

flee  AanomffXNiB,  2;  Ccnro&AnoNe,  1,  2;  I>ucAon»  2»  8^  7;  Sxbootom 
AMD  AaaoMiamiamBm,  17;  lavAaor,  2-4;  Mabhia«s  avd  Dimsos} 
M^BfBi»  Woioni«  S;  MAflfsa  avd  8KKTA«r»  1,  2;  rfiiiiMiim.  1,  2; 
Sncmo  PxBvoBMAHs;  SrATun  ov  Feauim. 

OOBPORATIONa 
L  PiBSOH  IS  Bbioppid  to  Dent  Bzistkngi  of  OoBVORAnoir  a>  Tma  Hi 

CoNTBAOTED  WITH  It  ab  Sogk,  if  it  oonld  then  httre  oonstitationeUy 

eijeted.     Turnpike  Co.  v.  McCarl^  768. 
%  Pabtt  CoirrBAOTiHO  with  Cobvo&ation  mat  Show  that  Is  has  Snss- 

QUJEHTCLT  GzAaxD  to  he  A  corpomtbn.    Id, 
S.  PuBADUio  Which  Atxu  CsaaATioK  ov  Oobpobatb  Powhrs  nmet  ahow 

how  they  came  to  e  tenniDatum.    I<L 
4,  It  GAinroT  ax  Shown  km  Dsrana  to  Sinr  of  Cobforatiov  that  piaintifli 

have  forfeited  their  oerporato  righto  by  noeneer  or  Don-naer.    Id, 

fib  FOBFUTUBB  BT  MlSUBBE  OB  KON-DBXB  CAN  ONLT  XX  BXACHBD  BT  PBOOBSS 

ON  Bbhalf  OF  SzATB,  hiatttated  direoUy  against  the  oorporatioa  for  the 
pnrpoee  of  avoiding  the  charter  or  act  of  inoorporetion.  ladiyidnala 
eenaot  avail  thamaelvee  of  it  in  eollaterai  anita  nntU  it  be  Jndioially 
deohered.    Id. 

C  Plba  oh  Answbb  to  Sun  of  CoBPOBAnoir  Showino  Faotb  cfkht  Which, 
ia  direot  proeeediag,  the  oorponto  powera  might  be  deohured  at  en  end 
ie  not  aofficient;  it  meet  ahow  that  th«iy  havo  oeeaed.  Denial  ol  oorpo- 
late  aadatence  ought,  perhape,  to  be  met  by  a  damamr.    Id, 

7*  If  XT  GHAxerxa  om  bt  Contkaot  CoNnirioK  PanaxDXNT  Bznm  to  Bioht 
TO  BzxBOiBE  OonpoBATX  PowxBB,  it  moat  be  pedormed  or  waived  by 
tiie  oppoahe  party  befbte  each  ri^t  ony  be  esardeed.    Id, 

tb  RaimnAD  CaxjenAxiON  Inooxfobatxp  Fpt  nr  Ohx  Stath,  whereui  ii  ite 
principal  phuse  ol  bnaiaeae,  iaeleo  a  eorporet&on  of  eaother  atatoidMn  the 
latter  atoto  cneeto  the  act  of  inoorpomtion  of  the  lomaar  stated  providing 
that  all  righto,  dntiea,  end  liabilitiea  pertoiniag  to  the  eorporation  ia  the 
loDaer  ateto  ahaU  attaA  to  it  in  the  totter  etete.  Itieat  keetaoorpoia- 
tion  of  the  btter  etato  with  leapeet  to  ito  read  eonetraeted  within  that 
atate,  eapedally  when  anoh  haa  bean  peoqgBixed  ee  the  feet  by  anbeeqnent 
atototei  of  the  eteto  and  aoto  of  the  oorporatioa.  Baltimoit  dt  Ohio  ML 
M,  Oo.  V.  OmUaktae§  Admrnitttuiore,  2o4. 

•i  OoftPOHATIOm  ABB  IN  LaW.  FOB  CiVIL  PirBFOni»  DbXHXD  PXBBeillB.  Id, 
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10.  OOBTORATIOXr  MAT  ■■  SlTSD  IN  AMOTHSB  StATB  VBAH  TbaT  QI  W] 

ITS  Pbhtcipal  OnroB  and  ohiel  officer**  rerideooe,  when  it  is  aba  a 
oorporation  of  the  state  in  which  it  is  sned,  sad  by  the  hiw  of  sndi  sIsSi 
jurisdiction  of  a  domestio  oorporatioii  is  not  confined  to  the  coDntj 
whvain  its  principal  office  is,  (»r  chief  officer  residedt  hat  serrioe  mny  he 
made  on  an  agent  of  the  oorporation  within  the  county  wliero  tiie  salt  is 
properly  commenced,  with  pabUcation  in  the  prescribed  modeu    Id, 

11.  "Pbbson,"  Used  in  Statutx,  Bmbbacbb,  tob  Oitil  Pubfoses^  Oo» 

PORATIONS  AS  WlLL  AS  KaTUBAL  PkBSOKS.      Id, 

12.  CoBPOBAnoif  MAT  Bs  SuMMOvxD  AND  Ghabobd  AS  OABmBHSB  imder 
sftatates  providing.^or  garnishment  of  '*  perMms."    Id 

18*  OOBFORATION  MUST  ANSWBB  GaBNISHMKNT  UNDXB  ITS  OOBIOBAXB  8bA1« 

which  is  the  only  mode  in  which  it  can  answer,  and  sooh  is  the  case 
where  the  statute  proyides  that  when  sny  garnishee  shall  appear,  hoahsll 
be  ezsmined  on  oath.    Id, 

14.   CORPOBATION  IB  LlABLB  VOB  TOBTS  OV  AqBNTB  WITHIN  AFPABBHT  SOOVB 

or  THXiB  AuTHOBiTT,  or  in  the  porsoit  of  the  general  porpoao  of  Hm 
charter.    Jone*  v.  WeMtem  VermorU  H,  B.  Co.,  200. 

1&.  COBPORATION  IS  LlABLB  TO  InTBBBSTSD  PaBTIBB  WHBN  DSPABTUBB  BBOM 

Chabtkb  Powebs  is  Suoht  and  Incidental,  and  not  such  as  to  give 
notice  of  itself.    Id, 

16.  Capacity  of  Cobpobation  to  Sub  is  Suvficientlt  Avbbbbd  by  alleg- 
ing that  it  is  a  corporation  under  the  laws  of  the  -state,  in  Galifbnila. 
Oalifomia  Steam  IfavigeUion  Co,  v.  Wright,  511. 

17.  Pabtibs  Who  in  thbib  Individual  Nambs  Sign  Pbomobobt  Note,  in 
which  they  are  described  as  the  trustees  of  a  corporation,  are  prima 
fade  personally  liable  thereon;  but  they  may  prove  by  parol  that  they 
had  authority  to  execute  notes  for  the  corporation,  that  the  note  was 
given  for  a  debt  due  by  the  corporation,  and  was  intended  to  bind  it 
alone,  and  not  them,  and  that  these  facts  were  known  to  the  payee. 
Proof  of  such  facts  will  relieve  them  from  personal  liahility.  Trajfukam 
V.  Jaekaon,  152. 

18l  Stockholdbbs  mat  Maintain  Bill,  to  Which  Cobpobation  is  Pabst 
Dbfendant,  aoainst  Remaining  Stockholdbbs  who  have  a  majority  of 
the  stock  and  constitute  a  majority  of  the  directors,  where  the  bill 
charges  such  directors  with  fraudulently  combining  to  iqipropriate  the 
funds  of  the  corporation  for  their  individual  benefit,  destroying  the  bori- 
ness  and  depreciating  the  stock,  improperly  withdrawing  the  funds  of 
the  corporation,  concealing  their  amount  and  refusing  to  permit  it  to  be 
ehaxged  on  the  books,  or  to  permit  suits  to  be  brought  for  its  reooveiy, 
and  threatening  to  sell  the  corporation  property  for  less  than  its  valos^ 
and  to  waste  and  destroy  it  for  their  indiridual  benefit,  and  prayiqg  for  a 
diMdosure  and  an  account,  the  payment  of  whatever  may  be  due  to  the 
corporation,  and  an  injunction  against  selling  or  wasting  its  properly. 
8ear§  v.  HotchHat,  557. 

I9l  Ott's  Liabiutt  to  Bbpaib  Stbebt  is  Suspended  while  Gbauvq  m 
other  alterations  are  going  on,  rendering  such  street  tempotarily  impsi 
ble.    Jamea  v.  San  /Vanclsoo,  528. 

20i  Citt  is  not  Liable  to  Pebson  Injubbd  bt  .Faluno  into  Bzoayatiob 
in  a  street  which  is  being  graded,  through  the  neglect  of  the 
or  lus  servants  in  omitting  to  place  a  light  or  railing  there.    Id, 
See  Nbouobncb,  4;  Bailboads;  Ripabian  Bwhtb,  20l 
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OOSTS. 
8m  IfoBsaAon,  4. 

00-TENAKCY. 

I  TkvAVOT  nr  Oomiov  oah  only  bx  Dsbtrotb)  by  nnilliig  all  the  titlii 
in  one  holder,  or  by  partition.    Suttimm  v.  J£eLmtm$t  780l 

%    BiTLB  THAT  WHSRB  OhX  Co-TXMANT  P0BOHABB8  III  IVOOMB&AJrcnB  OB  AB- 

VEBSE  TrruLf  he  ie  ordinarily  held  to  have  done  so  for  all  his  oo-tenaatb 
hardly  applies  to  oo-oooapants  of  the  public  lands  of  the  United  States. 
Id. 
S.  Koncn  to  Okv  Txnamt  nr  CoMMoit,  Who  Pubobasib  loa  Hmaw.F  avb 
CkMnNAiiTB,  of  a  defeot  in  the  title  to  the  property  pnrehaaed,  is  nol 
notice  to  his  co-tenants.    Porter  ▼.  Ktme,  288. 

lb  CO-TSVAHTS  ABB  MOT  BOUKD  BT  TXNABT  IK  CoMMON'^  AoGXPTABOB  of  ths 

purchase  money  of  land  agreed  to  be  conveyed  by  sooh  co-tenants  after 
the  right  to  a  conveyance  has  been  forfeited.    Peatii  v.  CmAUand^  64Sb 

See  Pabthbbship,  0. 

OOUBTS. 

1.  Btxbt  Coobt  n  Juoob  of  ixb  Owb  PBOoxxDnras,  abd  mat  Dnaoff 
Obdkbs  to  bb  Entsbbd  Nubc  fbo  TuBa    BwmeU  v.  SttUe^  131. 

2.*  RuLB  ov  Ck>nBT  must  bb  Sdbobdimatb  to  Law,  and  in  case  of  ooniliol 
the  law  will  prevaU.    SuehUy'e  Adm'r  v.  RoteJ^ford^  240. 

8.  JvDOB  IS  Pbbbumxd  to  Kbow  Histobt  of  the  country  in  which  he  pre- 
sides, and  the  leading  traits  entering  into  that  history.  Conger  v.  Weamr^ 
628. 

lb  COUBT    18    PbBSITIIXD  JuDIOIALLT  to  HAVB    KnOWB   of  EXFIBATIOir  Of 

Tbbm  of  Offigb  of  Shbbiff,  its  executive  officer,  whether  by  limita- 
tion or  death,  and  in  the  appointment  of  another  officer  to  have  aoted 
on  its  judicial  knowledge.    SalUnutaU  v.  Eiiey  and  Dawmm,  394. 
See  Pbobatb  Coubsb;  Stabb  DBdau. 

COVENAKT& 
lioonr  of  Land  Passbs  to  Each  of  Two  Obabtbu,  abi>  Gbabtob  n 

THBBBFOBB  LlABLB  ON  G0VBNANT8  TO  OnB  GbABTBB  TO  BZTKNT  ONIiT  of 

the  other  moiety  of  the  estate  conveyed,  where  aepante  deeds  of  the 
same  piece  of  land  are  executed  and  delivered  to  the  grantees  at  the  same 
ttmsb  and  neither  was  aware  of  the  conveyance  to  the  other,  and  both  the 
doeda  were  left  for  record  at  the  same  time.    FerrU  v.  Mother,  192. 

See  Dajiaob%  ft. 

CRDflKAL  LAW. 

i.  Vo  Mav  qav  bb  Cbdhballt  Affbotbd  bt  Aon  ob  Dmslabatiobb  of 
Sebabobb;  but  where  a  privity  and  community  of  design  have  been 
established,  the  acts,  declarations,  and  conduct  of  all  the  associates,  in 
fatheranoe  of  their  common  unlawful  purpose,  are  evidence  against  each 
of  them.    Jahnstm  v,  8UmU,  383. 

8l  Sbbob  bt  Coubt  in  Admittino  DbclabatioK  of  AasocfATB  TO  Cbimb 
before  »  privity  and  communis  of  design  had  been  estabUshed  may  be 


onnd  b J  ■nffioAwtiy  iliowiiig  hmA  uwBimmlty  of  dM^p  wtbtt  libs 
t&otk  of  tho  deolinitioii  in  oiUmflS.    AL 

lb  OnouiT  CouBT  OT  Comrnr  whxbx  Crixb  is  Cummittij^  batoq  Ji 
DionoH  OF  OmNBK,  has  jnrUaoliDii  of  the  penon  of  the  per^  ooaunit- 
tfaif  i(^  whether  hie  eppiowinoe  wee  vokntacy  ixr  bjr  legiU 
ontTegudtohieeitiBmhiii.    Ante  v.  Cabepte,  452. 

4  Iv  Cuu  »  UiMK;>i4TK  Bnuu!  ov  Fabr*s  Acs;  Hb  is 

iOft  Is  in  tiie  oeorte  of  the  state  where  it  is  eommitted,  thoB^  eotneUj 
•bent  fran  the  state  at  the  time  he  does  the  act.    Id. 

ft.  Pabtt  Abbbkt  vbok  Stats  ComiXTTnio  Cbixb  thsbb  mt  Mx^ks  <m 
IiivooBHT  AosKT  is  xegMnded  ae  befaig  psBBonally  prseoift^  snd  oaa  ha  bsU 
reepoBsible  for  the  o£Eeiise.    /dL 

6L  AoGSBSABT  BSfORX  Facx.  Who  IB  Bmboht  qv  AyoniSE  SzATB  AS  Tms 
Cbdu  is  CoiocimD,  isaasweiahle  in  the  ooorte  of  the  state  of  whlobbe 
ie  a  Eesideat»  while  the  principai  ie  iadictable  in  the  coorts  of  the  stats 
whsse  the  orime  ie  eonunitted*    7d» 

7.  Act  Donb  with  Fslokious  Ibxbht  GossnTims  Ko  FsLoirr  uvlob 
CouPLXD  with  present  ability  and  means  to  ezecote.    State  y.  SwmU,  77^ 

ft.  TmcBJB  IB  No  Assault  with  Imtsvt  to  Commit  Mubdxb  where  A.  firas 
a  gun  at  B.  at  the  distance  of  forty  feet^  with  intent  to  mnrder  him,  if 
the  gnn  is  in  fact  loaded  with  powder  and  a  li^t  cotton  wad*  altboiigb 
A.  believee  it  to  be  kwdcd  with  powder  and  balL    I<L 

ft.  RsQunuEMZNTS  ov  Ikoiotmxmt  nimxB  Cauiobnia  Siatotb  are  afanoe^  if 
not  quite,  the  aame  as  at  oommon  law,  except  as  to  the  manner  of  atatiiif 
the  matter  neoessaiy  to  be  charged.    People  ▼.  Aro,  503. 

10.  Indictmsmt  roK  Murdbb  CoNTAnaBo  Ko  Dxbcbiftiob  of  Ofibbsb,  or 
statement  that  the  deceased  came  to  his  death  by  the  woonds  inflicted, 
bat  simply  charging  that  the  accused  did,  at  a  certain  time  and  phoe, 
**with  a  Colt's  pistol  and  dirk-knife,  wiltfally,  felonioasly,  and  with 
malice  aforethought,  kUl,  mnrder,  and  do  to  death**  the  deoeaaBii,  is 
fatslly  defective.     Id. 

11.  Mubdbb  is  Conglitsion  of  Law  from  certain  faets^  and  the  faots  most  bs 
alleged  in  an  indictment  for  the  offense.    Id, 

12.  iNBicniXBT  fob  Mubdbb  must  Allbob  Dat  of  Dbath  of  Dbobasbdl 
hL 

13.  STMFTOMBOFTKBMSBLTESABBlBSOniOIBMTTOSOBEAIirCOBVIflKKniFOB 

ABMunsTEBiso  PoiiiNi.  The  indirect  proof  oonsidsmd  satirfsfltnty  u 
soofa  casee  ie  that  of  chemical  analysis  and  tssts  of  ths  oontentael  the 
stomach  and  bowels.    Joe  v.  State^  578L 

lib  Pabtt  Geabobd  IN  Ikdiotmbvt  WITH  Dbfbnoabt  wnB  Samb  OnSBSB, 
who  has  not  been  tried  and  acquitted  or  oonvioted,  is  not  a  oompetsnt 
witnees  for  the  defendant.    Mos$  ▼.  State,  483w 

1ft.  Two  Offbkbbs  Committbd  bt  Samb  Fbbson  mat  bb  Ikoludbd  nr  8amb 
Ihdiotmbnt,  in  different  counts,  where  they  ere  of  the  same  genenl 
nature  and  belong  to  the  same  fsmily  of  crimea,  and  when  the  SMids 
of  trial  and  nature  of  the  punishment  are  also  the  sasBie^  allba^^  they 
asay  be  punished  with  difibrent  degreee  of  eofcrity.  iMnssn  t.  Siate, 
S8S. 

1ft.  Labobkt  fbom  Pbbson  and  Qbtaininq  Monbt  undbb  Faibb 
bekMig  to  '*the  same  family  of  erimes,**  and  may  be  Joined  in 
tndlotment.    To* 
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17*  AsKnnoir  oy  Fathsb  n  OoMnrtsn  BmmcB  to  diow  tluit  IIm  pqioa 
with  whom  he  had  lexiuJ  interooune  wu  hb  cbngfatar.  Bergm  t.  Pw 
pte^  672. 

18.  P^ooF  OF  What  Lxvino  tmr  ABsan  Wxtnbs  TmxnsD  to  ov  FoBiaft 
Teial  18  Ikadkisbibli  in  a  rabsequent  trial  of  tho  aania  oaoae.    Id, 

19.  COKTBSSIOV  OF  AOOITSED  18  iNSTTrFIOIKRT  TO  CORTIOr,  IF  It  18  UhOOI^ 

BOBOBATED  by  aoy  cirenmstance  inapiriog  belief  in  its  tnith,  arlaing  out 
>f  the  conduct  of  the  aoooaed,  or  otherwise.    Id, 

90l  Ihbioxmxnt  fob  Ikokbt  Su  fficlbntlt  Atbbs  Rxlatiom8BIF  of  Pabbbv 
AND  Chilis  where  it  ohargee  that  defendant  A.  oomndtted  the  inoMta- 
ona  acta  npon  the  person  of  B.,  the  said  B.  then  and  there  being  the 
daughter  of  him,  the  said  A.    Id, 

21.  In  Bapb  Casb,  Abt  Fact  Tbhiuno  to  Infbbxncb  that  teibb  wa8  hoi 
Utmost  Rsluotancb  and  reeiatanoe  by  the  proaecntrix,  where  ahe  ia  the 
■ole  witneaa,  and  the  defendant  ia  compelled  to  rely  on  oiroomttaatlBl 
evidence,  ia  alwaya  admiasible;  aa,  that  there  waa  no  immediate  diadoa- 
nre»  no  ontory»  though  help  was  known  to  be  at  hand,  ete.    PeopU  t. 

SSU  £VZBX1I0B  OF  PabTIOULAB  AoIS  of  iNTXBOOUBaB  BY  PbOOOUTBIX  FOB 

Rapk  with  Othebs  than  the  defendant  ia  admianble  for  the  deCanae» 
though  the  proaeoutrix  waa  not  aaked  concemiQg  them,  for  the  purpoea^ 
not  so  much  of  impeaching  her,  aa  of  rebutting  the  presumption  of  want 
of  assent,  where  she  ia  the  only  witness  for  the  proaecution.  Id, 
23b  Rule  that  only  Evidbngb  of  PBoeEOUTBix'  Qenebal  RKPUTATioar  fob 
Unohastitt,  and  not  evideuce  of  particular  acta,  is  admissible  to  impeach 
her  testimony  on  an  indictment  for  rape,  admitting  the  geaend  aoond* 
ness  of  such  rule,  should  not  be  applied  where  the  prosecutrix  ia  young, 
inexperienced,  has  lived  a  secluded  life,  and  where  her  prodivitiaa  can 
be  ahown  only  by  proof  of  apecific  acta  of  lewdness.    Id, 

SM.  JUBT  SHOULD  BE  CaUTIOEED  AGAINST  CONTICniTO  FOB  BaPE  OM  PBOSBOV* 

TBiz'  Testimony  alone,  uncorroborated  by  other  evidence,  direct  or 
circumstantial.    Id. 

26.  Evidence  is  Admissible  of  Aobbement  between  Defendants  to  Pbo- 
OUBB  Money  by  means  of  forged  paper  from  banks,  without  reference 
to  any  particular  one,  in  an  indictment  against  several  persons  for  lor^ 
gery  upon  a  bank  check.    State  v.  Morton,  201. 

20.  To  Sustain  Indictment  fob  Foboeby,  It  must  be  BBOuasn  wnmnr 
Sxatutb.  The  making  or  altering  of  an  instrument  not  named  in  the 
statute  i&  indictable  as  a  misdemeanor  at  common  law,  but  not  poaish- 
able  by  sentence  to  the  state  prison,  according  to  the  statute  against 
forgery.    Id. 

27.  Indictment  is  not  Open  to  Objection  of  Dufuoity,  in  alleging  that 
the  defendant  forged,  and  caused  to  be  f ocged,  and  aided  in  forging;  theae 
acto  are  not  only  the  same  offense,  under  the  statute,  but  are  in  legal 
contemplation  the  same  act.    Id, 

28.  Bans  Check  may  be  Described  as  Obdeb  fob  Money,  ob  as  Bill  of 
Exchange,  in  an  indictment  for  forgery.    Id, 

29.  Fatal  Vabjance  does  not  Exist  between  Allboation  in  Indictmini 
FOB  Foboeby,  to  the  effect  that  an  order  was  drawn  upon  the  '*  pieai- 
dent,  directors,  and  company  of  the  Bank  of  Veigennea,"  and  proof 
that  the  order  was  drawn  upon  the  "  Bank  of  Vergennes,"  unless  the  i». 
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ttrmiMot  b  dMerlbed  m  importiiig  tiie  wudi  of  tiie  all^gitfci 
fMe.    /d. 
IOl  Aixioation  that  Obdkb  wab  Dbawvob  CdEFOKATioN  wr 

Namb  vbok  Namb  or  LraoBPOEAnov  n  UmnansABT  in  an  indlefe- 
rnent  lor  forgery,  whore  the  iostnunoat  is  eet  forth  In  Anewrdo.    /dL 

SI.  lK]X>B&KIIXKTOKBAincCHBaKBTLrrnB,TBATlZIBGO0DffORCBBXAIV 

Amovkt,  18  CoBBicrTLT  Ghaboxd  in  an  indictment  for  f oigecy,  as  mm 
aoceptanoe  of  the  order.    Id, 
S2.  FoBOBB  OF  AoanTAVCB  OF  Bahk  Ghsok  m  Bound  bt  bed  Omr 
■BBTATiojr,  and  ie  estopped  from  denying  the  anthority  of  Hm 
wlioeemHneiifoigedy  tomakesoohanaooeptuioa.    /A 

See  Btxdbbcb»  1. 

CUBTBSY. 
See  Hubbabd  amb  Wxwe,  & 

CUSTOMS. 

L  OOBIOM  LOBO  AOQDXBBQBD  IK  AKD  SaWCI'IUBBUBI  JuMOIAL  DmBBHIB, 

whioh  hat  given  liae  to  the  Byetems  of  common  law  and  the  law  ms^ 
chanti  amounts  to  poeitiye  law,  is  judicially  noticed,  and  not  the  mhjeel 
of  proof.    Barlow  v.  Lambert,  374. 

Si  Local  Customs  ok  Pabticulab  Usaobs  do  not  Amount  to  Rulb  ov 
AcnoN,  are  the  snbject  of  proof  like  other  facts,  and  are  hat  a  part  of  a 
contract,  and  parties  may  therefore  place  their  contracts,  by  agreemeni^ 
without  the  influence  of  such  custom;  and  where  custom  and  contract 
oonflict,  the  latter  prevails.    Id, 

8.  BvxDBNGB  OF  LooAL  CusTOM  IS  AuMXSBiBLB  to  supply  details  in  oral  or  writ- 
ten contract  in  regard  to  which  the  contract  itself  is  silent,  <^  to  explain 
provincialisms  or  technical  terms  which  have  acquired  a  known,  fixed, 
and  definite  meaning,  different  from  the  ordinary  import  of  such  term^ 
or  where  such  terms,  if  not  explained,  are  susceptible  of  more  than  one 
reasonable  construction;  but  ovidenoe  of  such  custom  is  not  admissible 
to  contravene  any  express  contract  or  provision  of  law,  or  principle  of 
public  policy,  nor  to  give  a  meaning  different  from  their  natural  import 
to  plain  and  unambiguous  words  and  phrases.    Id, 

4.  EviDBNGB  OF  LoGAL  CxTSTOM  IS  In  ADMissiBLB  TO  Show  that  a  stipolatioB  ia 
a  contract  of  hiring  of  a  slave,  that  the  hirer  was  to  ''lose  the  negro's 
lost  time,"  a  plain  and  unambiguous  term  in  itself,  related  to  time  lost 
by  sickness  or  running  away  of  tbe  slave,  and  not  to  lo«  of  time  in  eo^ 
sequence  of  death  of  the  negro.    Id, 

See-UsAOBS. 

DAMAGES. 

L  ICbasubb  of  Damaobs  in  Dbtinub  fob  Slavs  u  Annual  Hibb;  but  im- 

terest  cannot  be  allowed  on  the  hire.    FnUkk  v.  iVvtfey,  413b 
2.  PBOSPBcnvB  Pbofttb  tbat  abb  Too  Bbmotb  ob  Unobbtain  are  not  to  be 

admitted  as  an  element  of  damages  for  breach  of  contract.    Cbtoete  Mb 

Mfg,  Co,  V.  RugfTBt  602. 
I.  Pbospbotivb  Pbofits  of  Cotton  Faotobt  abb  Too  Unokbsain  to  Fub* 

NI8H  Elbment  of  Damaobs  for  breaoh  of  oontraot  to  repair  madhineiy 

of  the  factory.    Id, 
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i.  SnniiAL  Damaab  oAWffoy  bb  BaoovmaxD  tv  Amms  woe  WBowm ul  Tajl* 
nro  and  withholding  of  sUvet,  nnloos  it  be,  in  legal  oontempUtioii,  the 
natiml  and  proximate  oonseqnenoe  of  the  tortiooa  act  alleged  in  the 
complaint.    Burton  v.  HoKeyy  401. 

6.  EXPKNSS  OV  TaANBPOKTATION  NSOESSABILT  InCUSKSD  BT   PlAINTXTV  XV 

FuLFiLLiNO  BIS  Pabt  OV  AoBXEMZNT  is  legitimate  item  of  damages,  in 
an  action  for  breach  of  the  contract.  Coweta  Ibils  Mfg„  v.  Boger$^  602, 
lb  Patmbnts  bt  Gbahtok  to  Obabtbb  on  AcoonivT  of  Brbagkbs  ov  Coyb- 
NANTS  ABB  ADMI88IBLB  IN  MITIGATION  OV  Damaobs,  nnder  a  plea  by  the 
giantor  that  he  hae  kept  and  performed  his  covenants.  FBrri$  y.  MoBhtr^ 
192. 

7.  QUBSnON  WHBIHBB  SU3f  C0BBTITUTB8  LlQUmATBD  DAKAaBS  OB  PBHALTTp 

which  is  agreed  on  in  a  contract  as  a  measure  of  damages  forabreach,  de- 
pends apon  the  intent  of  the  parties  and  the  circumstances  of  the  ease. 
Ccd.  Steam  Nov.  Co.  v.  WrigJU,  511. 

S.  CnriL  LiABiuTT  ]x)es  not  Bxrar  at  Coioi on  Law  bob  Destbuotion  or 
Human  Livb,  whatever  the  nature  of  the  consequences  may  be,  or  how- 
ever clearly  such  a  wrong  may  involve  pecuniary  damage.  Conneetieia 
M.  L.  In:  Co.  y.  New  York  ds  New  Haven  R.  R.  Co.,  571. 

8.  Lboal  Injubt  cannot  bb  SucBSsnrLLY  Claimed  fbom  Anothbb  because 
the  latter  has  injured  a  third  person  in  such  a  manner  that  the  plaintiff's 
contract  liabilities  are  thereby  affected.    Id. 

8ee  ExBOUTOBS  and  Administbatobs,  15;  Landlobd  and  Tbnant»  0;  Nayi- 
OABLB  fiiYBBS,  5;  PLEADING  AND  Practiob,  18,  31;  Railboads,  3;  Bb- 

LIOIOUB  SOdBTDES;  BlPABIAN  RtOHTS,  14,  15;  VbNDOB  AND  VbZTDBB,  2. 

DEBTOR  AND  CREDITOB. 

1.  To  Ghabob  Gbbditob  with  Loss  whbn  Patmbnt  is  Made  bt  Bbxit- 

TANGB  BY  Lbttbb,  the  debtor  must  prove  either  the  express  direction  of 

the  creditor  to  remit  in  that  mode,  or  a  usage  or  course  of  dealing  from 

which  the  authority  of  the  creditor  may  be  inferred.  Burr  v.  Siekiea,  436. 

2.   DiBECTION  BY  C&EDITOR  TO  BeMIT  MoNEY  WITHOUT  SpEOIVYINO  MoDB 

will  not  authorize  the  debtor  to  select  the  mail  as  the  medium  of  con- 
veyance to  the  creditor,  so  as  to  impose  the  risk  of  the  remittance  upon  him. 
Id. 

S.  Pbjeyious  Bbmittanob  by  Lbtfeb  does  NOT  AuTHOBizB  Dbbiob  to  adopt 
the  mode  pursued  in  that  instance  as  the  one  by  which  the  creditor 
desires  future  remittances  to  be  made,  so  as  to  impose  the  risk  of  loss  In 
tranaitu  on  him.    Id. 

4.  Debtor  in  Failing  Ciboumbtances  may  Pbevbb  Onb  Gbbditob  to  an- 
other, by  asstgnnient  of  his  estate  in  trust,  made  in  good  faith,  whan  na 
legal  prohibition  eodsts.   Hempstead  v.  Jokmtonf  458>. 

See  Guts. 

DEEDa 
L  BacraAiJi  in  DbbdBoop  All  Pabtibs  AND  Priyibs,  as  n  general  role,  bat 

this  rule  does  not  extend  to  mere  description  or  non  nssential  averments. 

(Mwme  V.  EndieoU,  498. 
t.  Grantor  in  Dbbd  is  not  Estoppbd  by  Becftal  that  He  Hbld  in  Tbdm 

for  the  grantee  in  a  soiti^gainst  the  grantee,  where  no  new  parties  haYs 

Intervened.    Id, 


t.  nran  TtMOfimi  nBimwii  tnflniiTinw,  ▲>» 

V  Taaueem  Goose  to  Sili^  m  Vaxjd,  aad  mdUmt  t»  taMfv  tiM 
tiitt^  wkove  it  appeus  by  the  rMords  ol  tbo  ooort^  or  tb»  ordar  Il—H 
that  the  court  had  juriBdiotion  of  the  aabjaefe-mattBr,  and  proeaadad  r^ga- 
lariy  ia  making  the  deerea^    HoMtard  v.  Le0»  660. 

4L  DaiB  ov  Qoip  BxioDTiD  a  A^iothbi  Szaxb,  u  aror  Biquibb)^  bt  8tat- 
ireM  ov  Af«a»AMA,  to  bx  Bboobdkd  ih  That  Staxx*  though  the  deed 
might  oreata  an  eatate  for  life,  with  remainder  over.    FraUck  ▼.  /V«riqr» 

6b  BiOROW,TOBBDlUTBBXDnFOirPlBVOBMABaBOVCDBCAINCoinUTIO»B,ia» 

nntil  their  performanoe,  a  mere  soroll.  If  the  grantee  obtains  poaeaaaion 
of  the  eacrow  without  the  performaooe  of  the  eoiiditioDa»  he  aoqniraaBo 
title  thereby.    SwerU  v.  Agn/e^,  314. 

C  BBUTXBT  OV  EflCBOW,  TO  BB  VaLID»  MOST  BX  WITH  AflSIHT  Of  QbABTOB. 

If  its  delivery  is  made  to  depend  upon  the  peiformanoe  of  certain  eondi- 
tiona»  hia  eonaant  is  withheld  nntil  such  perfonnanoe.    Id, 
7.  BaooRBDro  or  Escsow  dobs  mot  Maxb  It  Dbbd^  so  a«  to  Pbotbct  Pub- 
cilAWint  from  the  grantee  upon  faith  of  his  mere  raoord  titl€^  where  anoh 
escrow  had  never  been  validly  delivered  to  each  grantee.     Id, 

S.  Ab    BBTWBSB    QbAVTOB    in    E21CBOW    AMD    PUHCHASBB    FBCBI    GBABTXI 

TKBBEitf,  who  had  fiaudulently  procured  its  deliveiy  to  him«  the  anpe- 
rior  equity  is  with  the  original  owner;  who  has  never  volwitafily  parted 
with  his  title.    Id. 

9l  Dbvositabt  or  Esobow  is  ab  Much  Agxbt  or  Gbabtxx  as  or  6babto& 
If  he  delivers  escrow  before  the  proper  oonditioos  liave  been  performed, 
he  cannot  be  said  to  have  done  so  as  the  agent  of  the  grantor.    Id, 

lOi  To  Obtain  Escbow  rBoir  Dbpobttart  without  Pbbfobmino  Conditions 
UPON  WmOB  It  was  to  be  delivered  is  ae  much  against  the  assent  of 
the  grantor  aa  it  would  be  to  take  it  from  the  desk  or  drawer  where  the 
grantor  had  deposited  it  without  his  knowledge  or  consent.    kL 

Ih  Bona  Fidb  Purchasbb— Dblivbut  or  Dbbd  as  Esobow. — ^It  would  aeem 
that  where  a  deed  deposited  as  an  eacrow  is  obtained  without  pecfoon- 
ance  of  the  conditions,  by  operating  upon  the  feari  or  credulity  of  the 
4epoeitary,  or  by  fraudulent  collusion  with  him*  or  by  other  nndue 
means,  it  bears  a  closer  analogy  to  the  case  of  a  forged  or  stolen  deed 
than  it  does  to  that  of  a  fraud  practiced  directly  upon  the  grantor,  by 
means  of  which  he  is  induced  to  deliver  it.  In  the  latter  case,  tlie  legal 
title  passes  and  a  subsequent  bona  fidt  pnrohaaer  ia  protected.  In  the 
former,  no  title  passes  whatever,  and  a  subsequent  purohaaer  ia  not  pro> 
tected.    /d. 

ML  Rboobd  Goft  or  Lost  Dbbd,  ob  Tbanscbipt  THBBBor,  under  statute  de> 
daring  them  to  be  "aa  good  and  effeotoal  and  available  in  law  n»  *f  the 
original  deed  were  then  and  there  produced  and  proved,"  is  'prima  fadt 
evidence  of  the  contents  of  the  deed,  on  the  presumption  that  public 
officers  have  discharged  the  duties  which  are  required  of  them  by  law, 
bat  is  not  conclusive,  and  parol  evidence  is  admissible  to  show  that  anoh 
leoord  is  not  correct.    Harvey  ▼.  Thorpe^  344. 

it,  Contbnts  or  Lost  Dbbd  mat  bb  Pboved  bt  Pabol  Admibsidbb,  when  a 
pioper  predicate  for  the  introduction  of  secondary  evidenoe  has  been  laid, 
and  the  admissiona  are  competent  evidenoe  of  any  faet  provable  by  parol 
Uratick  V.  Predey,  413. 


14i  SmnGmT  Pbkdioats  n  Laid  vo  Imtroduoi  SaooimABT  Eyidbtoi  op 
Oagmanm  o?  Loir  a]d»  Amnow  Dm^  wbnv  iti  miitiiiwii  aad  «dio» 
lioD  mn  ptiwwd  by  pno!*  thst  ii  k  wtthm  th«  powr  at  the  adimu party 
to  ptodnoe  ifc»  and  tint  he  las  faikd  to  do  to  after  aotioo.    /dL 

16.  TlTUB  IS  NOT  Bjeyxstid  in  Qiuntob  bt  DiflT&noTioN  Oft  CAmmLULTtom 
01  Hn  Dud  bj  liimulf  and  ilio  gnmtM.    iWfary.  Xaae,  S88L 

li>  AuBoiKai  DmsircTKni  or  Died  xr  d&Asixs,  wisb  iMaamcm  ov  R». 
▼■R1N0  TiTLi  IN  OB4NTOB,  oauDot  havo  that  cfibot,  than  remahu  no 
meana  by  which  such  grantee  can  afterwards  eatabliah  or  ptowo  hia  title. 
It  ia  diflbrant  from  Ae  eaae  of  a  lost  or  trandnlsptly  ikmii  u)  ed  deed.   Id, 

flaa  AflKiiowLEDaMXiin»  1,  2;  Svisbnobi,  15;  EzEOunomB,  39^  47;  Fftain>»  7| 
FaauBmuBfTCoirTsrAaon;  HoHnnaDa.  b;  Xeohb  avd 


DETIKUB. 
8oa  T>AiiAOM,  1;  8catutb  of  LnanAnonk 

DOMICILE. 

1.  Wbsbb  tbibx  has  bskn  Gbanov  ov  Doinrn.i,  Law  of  Aotual,  as* 

NOT  Matbdionial,  Dom icilx  will  govern  as  to  all  fatore  acqniattioaa 

of  moTable  property.    Stale  ▼.  Barron,  109. 
%  Fbopicrtt  Aoqoirnd  bt  Husband  and  Wife  while  Actuaixt  in  Tkajt* 

BiTQ  FBOM  One  State  to  Anothbe  is  Gotebned  bt  Law  of  the  state 

wherein  they  take  up  their  reaidenoe.    Id. 
8.  lloiLrrTBB  v.  Chapfsll,  4  Tee.  187,  Coioibntbd  on,  IfiDiAmD)  an» 

<)valified.    Id, 

EJECTMENT. 

L  Whsee  PLAnmvF  and  Dbrkdant  in  Ejecthent  Both  d^ni  oedbi 
Sahs  Gkantoe,  phdotiff  need  not  go  back  of  saoh  giafatar  to  aatabliak 
hiB  title  or  prove  a  chain  of  nMBoe  conyeyanoea  from  the  original  grantee 
to  each  grantor.    MUler  v.  Surls,  692. 

2.  FLAnmFF  mat  Bboovbb  in  Ejectment,  TOoctbeb  with  PEEMmfj,  nol 

only  the  mesne  profits  for  the  nae  and  oeonpatiaa  theraof ,  bat  also  daaa- 
agea  for  trespaaaea  oommttted  dmiDg  diaaeiain,  whore  by  ejeotmant  the 
alatotB  permita  tiie  reoovery  of  meene  prafita,  and  inhiUte  a  aeparala 
aotian  tberafor.    Cfmminghain  ▼.  MorrtBt  611. 

Stf-JlTDOMENT  IN    EJECTMENT    BaBS  AoTION  OF  TlHPiMJ  QVAU  CLAUSUM 

"fkBOiT  for  twapaaooa  ooouaittad  before  the  jodgmaait,  where  atatote  per^ 
nilB  noovory  by  ejeotmentof  BMane  piofita  and  inhibiti  *  aoparata  aotioM 
therefor,  aince  in  auch  ejectment  the  pUintiff  may  recover  lar  aaoh  traa* 
pMaaa.  Id. 
4,  AixWHoBmiBUKmLynaPBEiHNoAoxioHOkFBnaniBBTaraHd^aotti 
raaofBl  by  the  final  proaam.     WaUm  t.  Hnf^  49. 


XLBCZIOK 

^OtTT  BNTITLED  to  QhB  OHUr  OF  ft^TIBAL  TtBIllOS  AT  MIS  SUHEMM,  M0» 

KiiWTiHE  SvoR  Right  of  BLScmogr  in  BaAWiNAiaB  Tihb»  whom  othar 
righta  are  InTolved;  and  if  ho  doea  not,  or  rannot  for  w«nt  of  lefii 
oapaeity,  anoh  aa  being  an  infut,  eqoily  will,  in  favor  of  other  partiaa 
in  intaraat,  do  it  for  him,  or  bar  him  from  a  f ntnre  asMmaa  el  Hw  ligli^ 
Oratimm  t.  OraUtm^  726b 

See  Estates  of  Dboedbrs,  20. 
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EQUITY. 

L  CouBTB  OF  Bquitt  havb  PABAK<ft7irT  JosisDionoH  iv  Cabmb  w  Anm- 
ISTBATEON  A3n>  SiTTLKiiXNT  OF  ESTATES,  and  iDfty  oontrol  oonrta  of  Uv 
in  their  action  in  the  settlement  and  distribntion  of  estates.  Orafttm  t. 
QtrUtan^  728. 

2.  Iir  Eqoitt  Cask,  Chanobllob  mat  Dxoidk  Qitbstions  of  Fact  HmsUiF, 
or  in  the  exercise  of  a  soand  discretion,  he  may  direct  snob  an  issoe  to  a 
Jniy.  If  this  discretion  is  not  abused,  his  order  will  not  be  dlstubed. 
McDaniel  r.  Mmygoldt  786. 

t»  Adtisobt  Vkboict— Pbaotiob. — ^When  the  parties  to  an  equity  oase  have 
determined  upon  the  real  issues  in  their  case,  and  have  submitted  thorn 
to  a  jury,  and  a  full  investigation  has  been  had,  every  doubt  in  the  mind 
of  the  chancellor  should  be  solved  in  favor  of  the  findinj;  of  the  juiy- 
Unless  such  finding  is  unconscionable,  it  should  be  allowed  to  stand.  The 
appellate  court  will  be  governed  by  this  rule  in  the  ezerdse  of  Its  apel- 
late power.     Id. 

See  AoBNOT,  5;  Esttates  of  DscBDBzns,  11;  Evidbkos,  5;  Bzbootobs  avb 
ADinNi8TUAT0B8,  12,  13;  Infahot,  1;  Mahrtied  Womxn,  2, 3|  Fowna, 
2,  3;  Spboifio  Pkbfobmasob. 

■ 

ESTATES  OF  DECEDENTS. 

1.  Whxbb  Familt  Consists  of  Fathkb  and  Child  at  the  timo  of  tho  tat' 
mar's  death,  the  child,  being  a  resident  of  Texas,  is,  under  its  ooeatihi« 
tion,  entitled  to  such  lands  as  were  due  to  the  father  at  the  time  of  bit 
death.    Wheai  v.  OwenSf  164. 

S  At  Cobocon  Law,  Esiatk  in  Pxbsonal  Goods  Bsmaikxd  or  Am- 
ANGB  until  grant  of  administration.    AruUff  v.  Baker,  136. 

8.  Intbbmedduno  of  Heib  with  Goods  of  Deckabbd  will,  at  oommoa 
law,  make  him  liable  as  executor  de  mm  tort.    Id, 

i.  Judgments,  whether  Rbooverkd  against  Deceased  in  his  Lifi-tiiii^ 
OR  against  his  Befresxntativs  after  his  Death,  can,  at  cooimaa 
law,  be  enforced  against  his  estate  by  execution.    Id, 

h.  Judgments  against  Dxobased,  in  Texas,  cannot  be  Bnvobobd  bt 
Execution;  but  must  be  certified  to  the  county  court  and  paid  in  das 
course  of  administration.    Id, 

6.*  Pbobatb  Laws  of  Texas  Assume  to  Afford  Modb  of  PRooiBDiHa 
Appucablb  to  All  Cases  for  the  settlement  of  estates  of  deceased  per- 
sona.   Id, 

7.  Under  Statdtb  of  Texas,  Whole  Estate,  Immbdiatblt  on  Dbaih, 

Vests  at  Once  in  Heirs,  subject  to  administration  only.    Id, 

8.  Possession  of  Estate  in  Tbxa.%  bt  Heir,  dobs  not  Cobvbbs  Him 

INTO  Executor  db  Son  Tort,  or  subject  him  to  liabilities  as  snob.   Id, 
0.  Creditor  cannot,  in  Texas,  Sub  Heir  in  Possession  on  Intbbeate's 
Promissort  Note,  though  it  be  the  only  debt  against  the  estate,  but 
must  resort  to  his  remedy  by  administration  in  the  probate  court.    Id, 
10.  Unascertained  Distributivb  Sharbs  of  Dbobdbnt's  Estate  in  Ex- 
ecutor's Hands  are  effeots  liable  to  the  process  of  garnishment  under 
the  foreign  attachment  law  of  Indiana.    StraUon  v.  JJorn,  754. 
IL  Judgment  Creditor  of  Degedbnt  mat  Maintain  Bill  nr  Equitt 
against  Executor  and  Devisees,  to  subject  the  real  and  peraooal  propi 
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«rty  of  the  estate  to  the  mtiifMtion  of  his  debt,  to  ftvold  multiplicity  ci 
■oiti.  StieUeg^a  Adm'r  v.  SoUhfard,  240. 
1&  Pabtt  aoadist  Whom  Dsobki  has  bkut  RnrsnoiH  «o  SuBJiar  1>» 
gbdxmt's  Rsaltt  to  payment  of  debt,  cannot  nittain  bill  to  review  snob 
decree  on  the  groand  that  before  the  decree  he  had  pordhaaed  the  prop- 
erty at  a  tax  sale,  for  thia  shoald  have  been  relied  upon  as  a  defense  to 
the  original  bill.    Id. 

II   PbBSBNTATIOV  of  ClAIX  AOAIVST  EsTATB  of  DlOEDBKT  D  SUFFIUUBT  ID 

Atoid  Statuts  of  NoN-OLAiif,  where  two  daimants  against  the  estate, 
with  the  assistance  of  the  administrator,  at  t  meeting  between  them, 
stated  their  claims  in  writing,  and  one  of  the  claimants  being  asked  '*  If 
that  item  was  all  he  claimed,"  replied  that  "it  was  all  they  claimed; " 
and  such  presentation  is  sufficient  for  both  where  both  demands  grew  oat 
of  the  same  transaction.  PoUtml  r.  Seeart^a  Admmisiratort  364. 
14.  Act  op  5  Obo.  II.,  o.  7,  seo.  4,  SuBJSorxNa  Dxokdent's  Wholb  B8tati» 
Both  Real  and  Personal,  to  payment  of  debts  was  by  act  of  congress 
the  law  of  Alexandria  county,  District  of  Colombia,  from  and  after  June 
24,  1812.    SueUey'a  AdmW  r.  Rotcltford,  240. 

16.  Real  Estate  is  not  merely  Secondary  Fund  for  Payment  of  Dkbis 
OF  Decedent,  but  his  estate  real  and  personal  is  equally  liable,  unless 
some  equitable  season  should  require  the  creditor  to  proceed  first  against 
the  personal  estate.    Id, 

16L  Jin>oMENT  Creditor  of  Decedent  is  not  Bound  to  Satisfy  his  Debt 
OUT  of  Debts  Dub  Decedent  before  subjecting  real  estate  that  is  pri- 
marily liable  for  the  debt.     Id, 

17.  Advancement  is  Gift  op  Intestate,  in  his  Lifb-tims,  and  by  Antici- 
pation, OF  Whole  or  part  of  what  donee  will  be  supposed  to  be  entitled 
to  on  the  ancestor's  death.     QraUan  y.  OntUan^  726. 

18w  Gift  to  Child  or  Heir  by  Ancestor  in  his  Life-time  is  Prima  Facie 
Advancement.    Id. 

19.  Advancements  are  to  be  Treated  as  Debts  Dub  Estate  from  Party 
TO  Whom  They  are  Mads,  when  such  party  comes  in  for  his  distributive 
share  with  his  co-heirs,  and  may  be  deducted  out  of  his  share  of  the 
entire  estate  brought  together  in  liotch-pot,  if  such  share  be  sufficient  for 
that  purpose.     Id, 

50.  Heir  Advanced  may  Elect  to  either  Retain  What  He  has  Received, 
OR  to  Relinquish  It  and  claim  his  equal  share  with  the  others  in  the 
distribution  of  the  estate.     Id, 

51.  Advancement  need  not  be  Returned  to  Estate  in  Specie  or  Kind; 
but  is  to  be  estimated  according  to  its  value  at  the  time  the  advancement 
was  made.     Id, 

C2.  Advanced  Heir  is  not  Entitled  to  Participate  with  his  Co-heirs 
IN  Distribution  of  Estate,  unless  he  brings  his  advancement  into 
hotch-pot  with  the  whole  estate,  and  takes  his  equal  portion  thereof.  Id, 

tS.  Widow's  Share  of  Personal  Estate,  and  her  Dower  in  Lands,  is 
Taken  Rboardlkss  of  Advancements,  and  balance  only,  after  deduct- 
ing her  share,  is  treated  as  estate  for  distribution.    Id, 

flee  Advebsb  Possession,  6;  Equity,  1 ;  Executors  and  Adminibtbatore. 

ESTOPPEL. 
Hae  Odbpobations,  i;  Criminal  Law,  32;  Deeds,  I,  2;  ExBoanoirBi  88| 

Landlord  and  Tenant,  3;  Mortgages,  2. 
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EVrDESTOB. 

1.  QnnuuLBTXDBfoiovPBoraBrrBABiaBSDU^ttBdai 
IbaI  M  in  «&rU  «MM.    Banm  r.  PtopU^  99$. 

%,  SviDCNcn  Ofvna»  jm  Whoxjb  hat  bb  AvaoraD  ab  Wbois,  anobjMlioB 
therato»  if  partof  saoh^fidflooeisilligd.    Bartotp  t,  LamUrt,  g#4> 

IL  Pabol  EviPBiroB  a  Admuublb  of  Mjumar  to  Attlt  Wkccow  so  m 
SoBJXOT.    Snmmiorlh^  ▼.  Heaterly,  639. 

i.  BviiNivcn  HOT  TiKDDTO  TO  Pbovb  IUtusal  avd  Fbojcdiaxb  Oon» 
QUXHCB  of  the  tortioiit  act  «Uaged  in  the  oompkint  is  inaiifniirible  tot 
plaiaUff^  in  ad  AcUon  for  th*  wrongtel  tekii^  ond  withholding  of  iIayw. 
Burton  v.  ifoO^,  401. 

Il  Bulb  that  Pabol  Evidbxob  is  Ik ADimiiBU  to  OosTBAinor  ok  Vaxy 
Wbittsn  Ihstrumxiit  i^pliM  M  well  in  equity  as  at  law.  BuBkmm  t. 
AfcLmanMy  780. 

C  Pabol  Evipekob  oaxxot  bb  Bbobivbb  to  Contbadiot  ob  Vakt  Wbbzbb 
AoBBBMBNT.  This  role  operates  to  the  exolnsioa  of  parol  evideaee  id 
any  prior  or  oonteniporaneoiui  agreement  to  vary  the  tenns  or  legid  sfiiBfll 
of  the  written  oontraot.    MoekmomY.  Davmiporit  132. 

7.  PUA  BT  Dbaweb  ov  Bill  Patablb  as  Day  Cbbtazn,  Sbxtiiw  sr 
Pabol  Aqbbbmbnt,  at  or  before  the  making  of  the  InU,  not  to  anot  is 
any  event,  before  the  stipnlated  time  of  payment— the  time  spfriiWid  is 
the  bill — is  bad,  as  being  an  agreement  vaiying  the  legil  eSdot  of  the 
written  contract  as  to  the  time  of  payment.  Id. 
.  &  Pabol  Testixokt  ov  Attobnby  at  Law  is  Inookpbtbkt  to  Pbotb  Seat* 
VTS  Law  of  Anothsb  Statb,  except  in  regard  to  depositions.  SmiA  ▼. 
Potter,  19S. 

••  Authobized  Statutb-book  of  Statb  is  Okdinabily  Suvficbkt  to  Pbotb 
Statutb;  bat  a  sworn  copy  of  the  statote  compared  with  the  raooid  in 
the  office  of  the  secretary  of  state  is  the  very  best  evidenoe.     Id. 

lOi  Evidbnge  of  Oral  Admissions  of  Dbcbased  Pabty  should,  avtbb  Lmo 
Lapse  of  Time,  bb  Rbobtved  with  Gbbat  Caotiom,  partioola^y  ■• 
where  they  are  made  in  the  hearing  of  a  single  witness,  and  entirdly  on- 
snpported,  if  not  contradicted,  by  other  evidence.  Jsk  snch  case,  doe  al- 
lowance must  be  made  for  the  fruity  of  memory,  and  the  liability  to  mis- 
take or  forget  the  precise  terms  and  tme  import  of  the  Isngnage  need* 
Porttf  v.  HiU,  99. 

IL  Vajblty  may  Pboyb  his  Own  Deolabatiomb,  Madb  at  Tixb  oir  Act  Dovb, 
explanatory  of  his  intentions  or  motives.  Thus  one  in  possession  may 
prove  his  declarations  to  show  his  dissent  or  opposition  to  the  entry  of 
another  upon  his  premises  against  his  wilL    Croffy*  Bailinger,  735. 

12.  Declarations  of  Defendant  "  that  plaintiff's  hogs  were  in  tho  habit  of 
running  in  defendant's  field,  and  that  they  should  not  do  it  any  more^" 
ace  admissible  as  evidenoe  for  plaintiff,  in  an  action  on  the  case  for  dam- 
sgBB  for  injuries  done  by  defendant's  children  and  aervants  to  plaintiff's 
hogs  while  driving  them  out  of  defendant's  field,  as  tending  remotely  Is 
show  that  the  hogs  which  were  injured  belonged  to  plaintifEl  Smkk  ▼. 
Oauaey,  372. 

VL  Iv  Action  for  Injxtbibsto  Plaintiff's  Hooa  bt  DEnooiANT^  Childbbb 
AND  Servants,  evidenoe  is  not  admissible  to  prove  injuries  cansed  by 
the  defendant  in  person,  and  therefore  threats  on  defendant's  part  that 
he  would  kill  the  hogs  if  they  trespassed  on  his  premises  are  ii 
as  they  tend  to  prove  that  he  did  canse  the  i^jory.    M 


M.  OmBAL  OwaonDV  «o  TnoacMT,  Fabt  ov  Wnm  n  Iaoa^  maj 

propedy  be  vfwskd.    AL 
Ub  Ethndicb  Snownw  I>Kii>orTRirsrom.AflaainaBnpsoBi  FBAimmuiR 
IS  Cqmfvhmt.    jiiMy*.*  ^<biV  t.  i2o6nMD%  388. 

ov  HIS  Own  Tizui»  amm  AmaasoLn  Bvidbvgb  agMiufeft  ralweqMrt  par- 
chaser  or  oleiment  under  hini.    JiSraliek  r,  Prmlegf  418L 

17*  Pabol  AwmwOTTO  au  Ooxmnrr  ETZDnrai  oxlx  of  Item  FAon 
whieh  it  ie  p«nfiieeiMe  to  prove  hf  peroL    Md. 

IflL  BuLS  CHAS  Pabtt  wmPBOBUOB  Bar  Kixd  or  Sooombaxt  Eytdsngb 
nr  BM  Pows&  is  established  by  the  AmexicsQ  aiithoritiea»  and  the  parlj 
against  whom  snch  rule  is  invoked  is  pennittsd  to  show  that  what  ap- 
pears to  be  ifl  not  in  £aut  a  higher  degree  ol  seooodarj  efidence.  Under 
the  English  deciaiooa,  no  degrees  of  seoondaiy  oTidenoe  are  reoogniced. 
Harwey  ▼.  Tkorpt^  844^ 

Ml  Iir  &BorMBin\  No  WBimia  gah  bs  Rbouvkd  iv  Etidshob  ab  QBNutm 
Wbctiho  ubtzl  It  has  bbbb  Pbotbd  to  bb  Qbboibb,  and  none  as  a  for* 
gery  nntil  it  has  been  proved  to  be  a  forgery.  A  writing  of  itself  is  not 
evidenoe,  it  must  be  acoompanied  by  proof  of  some  sort.  Whether  the 
writing  be  relied  upon  as  genuine  or  frandnleot,  the  sabsoribiBg  witness 
thereto  should  be  called,  or  soma  excuse  given  for  not  calling  him. 
Stamper  v.  Qr\ffi7i^  028. 

Ml  Proof  of  Exbootiob  of  Kotbb  Mvar  bb  Pboditoed  bbiobb  Thbt  abb 
AmosBiBLB  IB  SviDBNOB.    iUaer  v.  Snoddy^  740. 

21.  Dbposition  Contaihino  Botb  Ibookpbtbnt  AMD  CoMPBnuiT  Mattbb  is 
admissible  in  evidenoe  as  to  the  competent  ntatter.  Hempatmid  v.  Jokm* 
«ton,45& 

8ae  AfTAonnNis,  6;  Babk&uftct  akd  Ibsoltbnct,  4,  5,  8,  12,  13;  Obih- 
DIAL  Law,  22,  23,  25;  Cvstoks,  3,  4;  Dbbds,  12-14;  Ezbootiobs,  80| 

FBAinS   1-d;  JUDOMB5T8,  8;  JlTKT  AlTD  JVBOBB,  8,   9)  MaBBIAOB  AKD 

Dtvobcb,  8;  Nbsotiablb  Ibstbitmbhtb,  7-0,  14;  Plbadino  abd  Pbao- 
27-42;  PboAatb  CouHn,  8;  Bbuoioob  Socibiibb. 


EXECUTIONS. 

1.  Clbbk  Bbbitbs  Powxb  to  Isscb  Eziouno2r  fbou  Jobombbt  of  Coub!T, 
and  not  from  return  of  nulla  honoL    Sydnor  v.  Hoberti,  84. 

8.  Markup  Distimotigv  Exists  bxtwbbn  that  Which  Gonfbbs  Powxb  to 
Do  CxBTAiN  Act  and  the  rules  and  regulations  which  direct  and  regulate 
the  mode  of  its  exercise.    IcL 

8.  Want  of  Powbb  to  Do  Act  Bxndbbs  It  Void.    Id, 

i.  Acts  hot  Dobb  in  Stbict  Pubsvanox  of  Dirxctobt  Pbotisiqbb  of  Law 
ABX  not  Kboxssarilt  Void,  though  as  to  the  proper  partiea  applying  in 
the  proper  manner  and  at  the  proper  time,  they  may  be  so  declared.    Id, 

S.  Shebiff  IB  Bound  to  Exxcutx  Writ  of  Fixbi  Faoiab  DiRxorxD  to 
Him  from  Akothxr  Countt  and  regular  upon  its  face.    Id, 

8.  Ibsuanob  of  Sboond  Exboution,  aftxb  Expibation  of  Txab  and  Day 
FROM  IflSUANOB  OF  PiBST,  IS  MxBX  Ibbboulabitt,  and  will  not  invali- 
date the  title  of  a  honajide  purchaser  under  a  subsequent  execution.    Id, 

7*  Ubdbb  Statdtx  of  Limitations  of  Arxaksas,  It  is  not  NxoaaiABr 
TBAT  Exxcution  should  Isbuk  within  a  year  and  a  day  in  order  that 
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tiM  JndnoMBt  may  be  kept  allTe,  fbe  lapse  of  tiiat  period  of 
imiting  a  pneamptioii  of  payment.    Jcrdam  ▼.  S^vkMow,  410. 

§>  BzaoonoK  Ibsuxd  bt  Cuebx  of  GntcinT  Coubt,  ukbee  Whicb  Pitb- 
0HA8B  OT  Pbopbbtt  18  Madb,  reciting  the  facts  of  the  iamiaaoe  of  Hm 
exeoation  by  the  juetioe  and  retam  of  mifla  Aona  by  the  oomtafale,  np- 
ported  by  the  certificate  of  the  joatice  accompanying  the  tranacripi  of 
the  jadgment,  make  a  prima  fcuU  case  of  their  eziatanoe.    /dL 

9l  Lr  Claim  Gabb  aoainst  Plaivtiff  if  Fl  Fa.,  Dbolabations  of  1>b- 
fbndabt  in  Said  Fl  Fa.,  with  whom  rack  plaintiff  may  be  nid  to  be 
in  privity,  against  his  interest,  made  six  months  before  the  debt  existed 
upon  which  the^.  fa,  was  based,  are  admissible  in  favor  of  the  claimant 
and  against  such  plaintiff.    Hwn  ▼.  i^ost,  621. 

IOl  Parol  Evidbnob  is  AnMiaRTHTiB  to  Show  that  DBSCBipnoH  vs  Fl  Fa. 
Appukd  to  a  certain  piece  of  land.  If  it  appears  on  the  introdnctkni 
of  such  evidence  that  there  is  no  parcel  that  will  fit  every  part  of  tiie 
description,  bat  that  there  is  a  parcel  that  will  fit  some  part  of  it^  this 
parcel  is  to  be  regarded  as  the  parcel  intended  by  the  description.  Ana- 
marUn  v.  HeOerly,  639. 

11.  ExBouTioN  OF  Capias  ad  Kbspondbndum  is  Shown  to  bb  Pbima  Facu 
Suffioibnt  where  the  record  of  a  judgment  of  a  conrt  of  a  sister  slats 
sets  out  that  such  writ  had  been  issued  for  the  defendant,  and  was  ie> 
turned  "executed  personally."    /?euf  v.  Boyd,  61. 

12.  Sbbvicb  of  Copy  of  Exboution  and  Notiob  of  Qarnishicent  Gonbii- 
TUTBS  No  Lien  on  property  of  the  debtor  in  the  garnishee's  hands  ci^ 
ble  of  manual  delivery.    Johtuon  v.  Oorham,  501. 

13.  Unbeoordbd  Mobtgaob  is  No  Libn  on  land  as  against  an  execataoB 
levied  thereon,  or  a  sale  thereunder.    Smith  v.  Bcmdall,  475. 

14.  ExBoanoN  is  Lien  only  afteb  Levy,  under  the  Califomia  statols. 
Johnson  V.  Oorhatn,  501 

15.  Obioinal  Ekecution,  ob  Copt  thereof,  need  not  bb  Fiued  wrb 
Judgment  in  order  to  create  a  lein  on  real  estate  from  the  time  of  filiqg 
the  transcript  of  the  justice's  judgment  in  the  circuit  court.  Jordam  t. 
Bradahaw,  419. 

16.  Execution  Lien  on  Pebsonaltt  is  Lost,  as  against  Junior  Exbcuviob 
Cbeditor  or  Intermediate  Mortgagee,  by  ordering  the  sheriff  to 
postpone  the  sale  under  the  execution,  from  time  to  time,  and  allowing 
the  property  levied  on  to  remain,  during  such  time,  in  defendant's  possss 
sion  without  requiring  a  bond  of  him.    AlberUon  v.  Gold^,  380. 

17.  Purohaser's  Title  to  Land  oannot  bb  Affectbd  by  Sheriff's  Failobi 
TO  Seize  Personal  Property  upon  which  he  might  have  levied.  SjfdMot 
V.  Boberts,  84. 

18.  Sheriff's  Levy,  where  Defendants  in  Ezbcdtion  Refuse  to  Point 
OUT  Property,  mnst  be  in  accordance  with  law;  but  is  not  inTslidated 
by  his  receiving  a  designation  of  property  from  one  having  no  right  to 
point  it  ont,  if  otherwise  good.    Id. 

10.  Mistake  in  Levy  may  be  Amended  and  Cobrecfed  by  Shebifi  bb* 
FORE  Bbturn  of  Ezboution.    MUler  v.  Alexander^  73. 

20.  Ibbbgularities  in  Levy,  Advertisements,  Bra,  mat  be  Waited  bi 
Defendant  in  Execution,  before  Salb,  by  his  express  act.    /d. 

11.  Levy  nbed  hot  be  Separately  Signed.  An  official  siiEnatore  to  Uh 
return  of  whloh  the  levy  is  a  part  is  sufficient.    Id. 


/* 
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Wim  AusBinoira  nr  Lett  will,  ni  Gollatbeal  Frookidinob  aitke  Sals, 
BB  PEnvMSD  to  be  the  oometion  of  mistakes;  and  in  the  abeenoe  of 
evidenoB  to  the  oontnry,  these  oorrections.  If  without  date,  will  be  pi^ 
somed  to  have  been  made  before  the  retarn  of  the  ezeontiofL    Id, 

S8.  CkntBaoTiOKs  ov  Emtbub  Mads  to  Byidbhci  Owwicul  Aon  are  ad« 
mitted  in  every  day's  praotioe;  bnt  these  caises  must  be  distingnished  from 
those  oonoeming  the  alteration  of  a  private  instrument  by  a  party  to  it. 
Id. 

94.  Statutobt  Pbovisions  as  to  Livt  and  Nonox  of  Sals  on  Ezioution 
ARK  DmBGTO&T  generally,  and  not  mandatory.    Smith  v.  BandeUl,  475. 

2ft.  Bhsbiyf  mat,  at  Dkbtor'b  Bsquxbt,  Lkvt  on  Realty,  though  Hi 
HAS  PxBSONALTT  Sufficient  to  satisfy  the  execution,  notwithstanding  a 
statute  directing  personal^  to  be  first  levied  on.    Id, 

26.  To  CoNSTTTcnnc  Valid  Lkvt  upon  Pbopxbtt,  Shsbiff  must  bb  wnnur 
Visw  of  the  property,  and  have  it  under  his  controL   Brown  v.  Pratt,  390. 

27.  Lbvt  upon  Lot  of  Loos,  Some  of  Them  Scattered  along  Stream  Ib 
detached  parcels  for  a  mile  and  a  half,  and  the  remainder  in  a  mill-pond, 
where  some  of  them  were  under  the  ice  which  covered  the  same,  and 
could  not  be  seen,  is  invalid  as  to  such  of  the  logs  as  were  out  of  the  sight 
and  control  of  the  sheriff.    Id. 

28.  Sheriff's  Sale  is  Valid  if  Made  fob  Statutory  Price.  EzecutiaB 
law  of  1842  construed.    Sydwor  v.  Roberts,  84. 

29.  Defendants  in  Execution  may,  within  Reasonable  Timb,  Sbt  aeidb 
Sales  Tainted  with  Fraud  by  appropriate  action  therefor;  but  subse- 
quent purchasers  without  notice  of  fraud,  and  purchasing  before  action 
brought  to  annul  the  sale,  will  acquire  a  good  title.    Id, 

80.  In  Action  to  Set  aside  Shebiff>s  Sale  on  Ground  of  Fraud,  all  par- 
ties jointly  participating  or  implicated  in  the  fraud  are  properly  Joined. 
TeoM  v.  McDonald,  65. 

tl.  Sheriff's  Sale  will  not  be  Set  aside,  and  Pbopertt  Rbstobbd  id 
Owner  upon  lus  refunding  the  purchase  money,  except  in  those  easee 
where  it  Ib  just  and  equitable,  as  between  the  parties,  that  this  rule 
should  be  applied.     Id, 

22.  Inadequacy  of  Price  Alone  is  No  Gboond  for  Annulling  Bxboutiob 
Sale,  though  admissible,  with  other  facts,  to  show  fraud  in  the  salsk 
Smith  V.  RandaU,  475. 

28.  Irreoularitibs  in  Sheriff*s  Sale  mat  be  Cubed  by  execution  defend- 
ant's prior  ezprets  written  authority  to  sell  land  previously  levied  on 
and  advertised  for  sale,  without  appraisement.  So  a  parol  authority  by 
the  defendant  in  execution  to  the  sheriff  to  sell  designated  lands,  though 
the  sale  would  not  have  been  othennse  regular,  will  cure  the  irregulsrity. 
iftZZer  V.  Altamnder,  73. 

24.  Execution  Sale  of  SbfaraI^  Adjoining  Tracts  in  Mass  is  Valid,  if 
the  description  furnished  by  the  debtor  describes  them  as  one  tract,  and 
neither  the  officer  nor  the  purchaser  is  informed  of  the  facts.  SmUh  v. 
Randall,  475. 

16.  Execution  Sale  is  not  Vitiated  by  Non-compuancb  with  Statute  as 
TO  Levy  and  Notice,  and  cannot  be  set  aside  on  that  ground,  but  the 
remedy  is  against  the  officer,  under  the  California  statute.    Id, 

M.  Sale  of  Beal  Estate  Made  by  Sheriff  after  Expiration  of  hd 
Official  Term,  under  a  venditioni  exponas  issued  upon  a  levy  made  bf 


Umwlule  In  oiBot,  li  «ftlHlj Toid  format  of  Mthorily; 
title  Ib  tiM  porohaMT.    Btmk  ^  Tmrnrntm  r,  Bet^,  Si, 

S7«  S&Miuviov  Dkbiok  oir  Hn  CBmtioB  Faxlhto  id  Rmiw 

ezeootioa  wiUna  tlie  ■tetQtoiy  tiaw,  ti  entiibd  ts  no  toIM  Ib  efnity 
agMDst  the  eoueqnenoee  of  his  own  ne^eot    Smkh  t.  BiandaB^  475w 

i8b  lIoBra^LOEi  n  Esiofpid,  bt  Oomnnnva  to  PoarpoimaDrr  ov  Sau 
ciTDn  EzaounoN  of  &  prior  eraditor  of  the  morl^gigDr,  from  HeiiTng 
that  each  delay  is  oonatniotiYelj  frmadnlent  aa  againat  hia  mortgage;  bat 
OTflh  eooaeot  doea  not  eatop  him  from  takmg  admmtige  of  gaboeqaflHt 
poetponamenta,  made  withoot  hia  oonaant.    AUfertmm  t.  OokUbif,  380l 

n.  Smnmt's  Dud  hot  Fdllt  BociTaia  JuDaMSR;  but  Othsbbtibb  Bb8V> 
LABLT  BzBctJTBD,  1%  wlien  given  in  eonneotion  with  the  jvdgmeBt  aad 
ezeoation,  admiaaible  in  evidenoe  to  ahow  aBtfaoriij  in  the  aheriff  to  aeU, 
and  makea  a  pfima  /ade  oaee  of  title  for  the  pnrofaaaer.  Beitkm  ▼. 
iDwIcf,  442. 

40l  Sbebht's  Dxbd  Iboohfibtb  ibou  Wafxino  Sbal  ia,  if  aooompaBiad  by  a 
anffieient  letom  npon  the  exeoation,  evidenoe  of  the  aale  of  land  nDder 
the  ezeention,  and  of  a  perefaaae  by  plaintiff.    Mdier  r.  Akmmdtr^  73. 

41.  Rbcitalb  Made  bt  Sbbbuv  in  bib  Deed  abb  kot  SvxDBXcaB  uvlbbb  hib 
AuTHOBiTT  to  make  them  ia  shown.     BummtrUn  y.  HeBteHy^  638. 

4Sl  SHBEirr's  Dbsd  Comfltino  with  Bbquibembnts  of  Statihb  is  Bvij>bsicb 
of  recitals  therein  contained,  without  the  introdnetion  of  the  jndgmeat 
and  exeeation  upon  iidiioh  it  ia  founded.    Jordan  v.  BradtAaw,  419. 

45.  SHKBinr'a  Dbxd  Silent  as  to  Judomb5T  ia  not  such  a  eompjiaaoe  with 
the  atatnte  aa  to  furnish  evidence  of  ita  exiatence.    Id^ 

44.  Auditob*3  Deed,  Compltdto  wiib  Bbqdibbmbrts  or  Staxutb,  m  A» 
missiblb  in  Evidence,  and  eatabHsliea  B,pnmafaeie  case  that  all  thiogi 
raquired  by  law  to  make  a  valid  aale  were  done  by  the  collector  and 
auditor.     BeUison  v.  Budd,  442. 

46i  Whebb  Deed  Pbbkxnted  bt  Fabtt,  upon  Whbb  Aioan  He  Bklbsbqb 
Title,  recitea  ezpreaaly  that  the  aherifiTa  term  of  aervioe  had  espirBd, 
that  his  auooeaaor  waa  in  offioe  at  the  time  of  the  aaleand  made  the  dead, 
and  that  the  return  of  the  sale  upon  the  writ  of  asiiifiiliiwii  tipmmt  k 
aigned  by  the  ex-sheriff  aa  **  former  Bhenff,**  these  faota  amy  be  proved 
by  parol.    Bank  qf  Tennemm  v.  Beatt^  68. 

46.  PuBGHASXB  or  Land  at  SHEBorr^  Sale  will  be  PBoxaofBD 
OmoEB  OAN  Jusnrr  itndxb  ms  Pboobbb,  and  ia  no*  booad  to 
into  the  regularity  of  proceedings  under  which  exeoation  iasned,  as  his 
title  cannot  be  affected  by  irregular  prooeedings  nnlees  they  are  abso- 
lutely void.    S^dmor  v.  Robertt^  84. 

47.  Title  of  Bona  Fide  Pubobasbb  is  not  Avtbotbd  bt  Faot  tbat  Bzecu- 
TioN  Issued  from  Countt  in  Which  Venue  was  Lad  to  another  with* 
oat  reoiting  that  defendants  had  pwiperty  in  the  former  aabfeat  to  levy. 
Id. 

48b  MxBE  Want  of  CEBSAmTT  in  BxrvBB  on  BxBoomur  dobs  bot  Amna 
Title  of  a  purchaser  holding  under  a  aheriff 'a  deed  whioh  oontainsa 
particular  description  of  the  hmd  sold.  All  that  aoch  portbaaat  ia  booad 
to  ahow  ia  a  valid  judgment,  exeoution,  and  sheriff's  deed;  and  though 
the  entry  of  the  levy  and  return  appearing  upon  tlie  exnontioD  aaaj  be 
dafeotlve,  thia  is  but  an  inegnhtfity  of  the  offioer,  which  will  not  detel 
tiw  title  of  a  purohaaer  who  ia  without  fault.    (k^r.SSbfamf  i§k 


Dvorr  fltaHuif^  BnvATinu  VQ  BsrimH»  IVXiMwaD  BT  VIS  FiuivBE  ^ 
vaatAL  DwiaiATfON,  n  SwFimmiT,  witboat  the  hi^  •boriff't  bmho,  m 
he  k  an  ofiBoer  known  to  the  law.    ifilfer  t.  Alenrndttf  73L 

IMX  Law  Rbquibiko  BKnnur  ov  Nulla  Bona  dt  Couhtt  whxbs  Jvwnuan 
n  Obeainsd  before  aending  «Keoation  to  another  oonn^  it  merelj 
directory;  and  if  snoh  execution  be  aent  to  another  ooun^  without  each 
previoos  retnniy  it  ia  only  an  irregnUrity,  and  will  not  inndidafee  the 
title  of  a  bcma  fidt  pnrehaaer  niMler  ench  ezeontton.  Sydnor  v.  i?o6* 
erte,  84. 

n.  Failou  to  GoimiT  with  ScAtvra  Bsquibeno  PLAnrmT  to  bats  Ri. 
TUBN  OF  Nulla  Bona  Madb  upon  Exbcution,  taken  oat  on  a  Jadgment 
tendered  by  a  joatioe  of  the  peace,  before  he  can  claim  to  have  a  traa- 
acript  of  the  judgment  filed  in  the  drcoit  eoart»  cannot  affect  the  rights  of 
strangers  when  brought  up  in  a  collateral  proceeding,  and  can  only  be 
taken  advantage  of  by  the  defendant  in  the  judgment  in  a  direct  pro- 
ceeding.   Jordan  y.  Bradshaw,  419. 

022.  ExxcunoN  Fnar  Lxvixd  must  bx  Febst  Sahsvixd,  though  there  is  aa 
elder  execution  in  the  officer's  hands.    Johnmm  v.  Oorhasn,  §01 

fik  Whxsb  Fi.  Fa.  has  bxxn  Lxvied  upon  Suviigixnt  Pbofxbtt  to  SAnarr 
It,  the  presumption  that  it  was  satisfied  is  not  rebutted  by  showing  that 
the  property  was  sold  in  an  irregular  manner,  and  the  proceeds  derived 
from  such  sale  had  been  applied  to  higher  demands  against  the  property. 
It  is  necessary  to  show  that  the  property,  though  sold  irregularly, 
brought  its  full  value,  which  sum  was  not  more  than  enough  to  satisfy 
such  higher  demands;  or  that  the  property,  when  rated  at  its  full  value, 
would  not  have  been  sufficient  to  more  than  do  so.     Horn  v.  Bott,  621. 

M.  PRXSTTMpnoN  18  THAT  Fl  Fa.  HAS  BXBN  Satisfikd  when  it  has  been  levied 
on  personal  property  sufficient  in  value  to  satisfy  it.  This  presumption 
may  be  rebutted  by  showing  that  the  proceeds  of  the  property,  derived 
from  its  sale  in  a  regular  manner,  were  applied  to  higher  demands  upon 
the  property.    Id, 

66,  Statutory  Penalty  is  not  Rbooybbablk  ov  Shibivf  Bxfusino  to  Pat 
OYEB  Money  collected  on  execution,  where  be  acts  in  good  faith  in  such 
refusal,  being  unable  to  decide  between  conflicting  claimants  of  the 
money.    Johnaon  v.  Oorhain,  501. 

M»  CcuBT  WILL  Entxbtain  Attaghino  Cbedttoh's  Bill  to  Enooin  Szxou- 
noN  Salx  of  the  same  property  under  a  judgment  recovered  in  an  action 
where  there  was  a  prior  attachment,  on  the  ground  that  such  jadgment 
was  fraudulent  as  to  creditors,  without  requiring  the  attaching  creditor 
to  obtain  judgment,  execution,  and  return  of  nulla  bona,  where  the 
answer  admita  the  defendant's  debt  and  insolvency,  and  all  other  material 
allegations  of  the  bill  except  the  fraud.    Heyneman  v.  Daamenberg,  610. 

6ee  A'-*^*''"^"''*,  2;  Estates  of  DnjKDXNTS,  5;  Plxadivo  and  Pbaocioil 

4,  18,  26;  Tbovsel 

EXECUTOBS  AND  ADMINISTRATOBa 

L  AnocraifBNT  of  Abhinisk&atob  oannot  bx  Ikfkachbd  GoLLASSEaur. 

Biaer  v.  Snoddy,  740. 
2,  Administrator  will  be  Prxsukxd  to  have  bxen  Bxinstaskd  in  his 

office,  where  tho  records  of  the  probate  court,  which  appear  to  have 
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been  Tery  impeifeotly  kept,  ihow  that»  after  an  oider  waa  nnda  for  Ui 
remoyal  and  another  penoii  waa  appointed  in  hla  atead,  he  alill 
tinned  to  adminiater  upon  the  eatate  with  the  aanotiim  of  the 
Ikmey  ▼.  StrieUinge,  179. 
lb  P0BCHA8SB  OF  Pbopkbtt  AT  Salk  bt  Admzkiszbatob,  whoae  anthorhf 
was,  at  the  time  of  the  aale,  recogniaed  by  the  ooort^  and  waa  not  tifean. 
and  has  not  sinoe  been,  questioned  in  any  direot  proceeding  having  thai 
object  in  view,  is  not  bound,  at  any  length  of  time  thereafter,  when  hii 
title  is  brought  in  question  in  a  collateral  action,  to  ahow  that  the  admin- 
istrator waa  duly  and  legally  appointed  and  qualified  to  aot  aa  aaeh  ia 
the  particular  instance.    Id, 

i.  iNirOOKNT  PUBOHASKR  AT  ADMINISXRATOB'a  SaUI  IB  WOT  BbPOBSCBLB  10ft 

Bbbobs,  irregularities,  and  omissions  of  the  officers  intmated  with  the 
keeping  of  the  records -of  proceedings  in  probate  coorts.    Id, 

fw  ADMiNimuTOB's  Sals  Obdxbxd  and  Convibmsd  without  Koticb  to 
Hub  is  Void.  The  conrt  acquired  no  joriadiction  to  aetin  the  prwniam 
MUekeU  ▼.  Boufen,  75d. 

6k  NonoB  wiUi  Bx  Pbbsttmxo,  though  record  is  silent  on  that  point,  if  heiis 
are  parties  to  it;  but  otherwiM,  if  no  mention  is  made  in  the  rsoord  of 
their  existence.  In  the  latter  case  the  record  ia  not  silent,  but  speaks 
negatively.    Id. 

7*  FoBMAL  KoncB  TO  HsiB  IS  NOT  Rbndxbxd  UNNBCxaBABT,  althoQgh  admin- 
istrator's  application  for -sale  stated  the  heir's  name,  if  the  order  of  sale 
was  made  on  the  same  day  the  application  waa  filed,  thereby  rendeiing 
it  impossible^  have  given  the  statutory  notice  of  thirty  days  by  aerviee^ 
or  aixty  days  by  publioatioD,  after  the  filing  of  the  application;  and  if  no 
motion  was  made  in  behalf  of  the  heir  indicating  an  actual  preacnce  m 
court.    Id, 

&  Ezeoutob's  Possession  of  Pbotbrtt,  Othxb  than  That  of  hd  Tb- 
TATOB,  prior  to  probate  of  will,  and  his  subsequent  possession  of  ths 
same,  constitute  him  an  adverse  holder  from  and  after  probate  of  the 
will.    Bryan  v.  Weema,  407, 

0.  Bill  bt  Executob  Pbatino  Dibbction  in  Mabshauno  Testator's  Aar 
BETS,  and  decree  for  complainant's  protection,  will  not  be  sustained  on  the 
ground  that  one  claiming  under  title  paramount  to  the  teetator'a  title 
has  sued  the  executor  for  certain  slaves  specifically  bequeathed,  sines 
whatever  be  the  event  of  the  suit,  the  executor  is  amply  protected  and  his 
duty  is  plain.    Adams  v.  Dickson,  808. 

10.^UDOUENT  BbOOVEBED  AGAINST  EXECUTOB  ON  TiTLX  PaBAMOUNT  TO  Tb- 

tatob's  will  protiBct  executor  from  claimants  of  same  property  under  the 
will,  if  he  commits  no  devtuktvU  by  making  a  faithless  or  merely  colofar 
ble  defense.    Id. 

11.  Pbndenot  of  Action  aoainbt  Bzboutob  fob  Txstatob's  PBaPXBTT  will 
suspend  any  action  against  him  respecting  such  property  by  the  claimaBti 
under  the  will.    Id, 

12.  Intebfosition  of  Equitt  bt  Bill  of  Intebflsader  is  UNNBcnsABT  worn 
Pbotxction  of  Ezboutob  sued  for  testator's  property,  since  the  Judg* 
ment  at  law  against  him  will  protect  him  against  the  claimants  under  ths 
will  if  he  duly  defends  the  action,  and  the  pendency  of  this  action  will  aaa- 
pend  any  action  in  this  respect  that  such  claimants  may  bring  against  }dm 
id. 
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I8l  BnxjB  PftATm  DntBomm  ov  Ocfuts  ov  Bqur  tk  Massbauho  Abbri 
OF  TisxATOB  are  snvtained  only  where,  from  the  eomplicfttloD  of  the 
attain  of  the  testator^  the  adminlttering  of  the  estate  woald  be  imeaf  e.  M 

14.  Admikistbatob  db  Bohis  Nom  is  Authobizxd  to  Uss  Njjib  of  Statb 
OK  BIB  RxLATioii  in  a  rait  brought  by  him  against  his  predeoeeeor  in  ad- 
ministration, for  breach  of  duty  uider  statute  of  Indiana  passed  in  1849, 
althongh  the  law  previoDs  to  that  time  was  otherwise.  Cfraham  ▼.  Me^ 
nokU,  745. 

15.  In  Acnos  fob  Pubobasb  Movbt,  ADMonBTBATOB  CAmor  bb  Hbld 
Pbbsovaxxt  liable  to  answer  In  damage  for  mlsreprosentations  made  by 
him  as  to  the  property  of  the  estate  sold  by  him.  l%>mpmm  ▼.  Jfim^er, 
170. 

lA.  ADMZNI8TBAT0K  IS  NOT,  IV  GBHBRAIi»  BOUBD  TO  I>I80L0aS  DbFBCI8»  withln 

his  knowledge,  in  the  title  to  the  property  of  the  estate;  and  his  mere 
silenoe  in  respect  to  the  title,  slthongh  he  may  have  known  It  to  be  de- 
feotive,  does  not  amount  to  a  fraud  which  will  vitiate  the  sale.    Id* 

17.  Maxim  Catbat  Emptob  Applibs  to  Sa^^  bt  Administbatob;  and  mere 
defect  of  title  cannot  avail  the  purchaser,  either  as  a  defense  to  an  action 
for  the  purchase  money,  or  as  a  ground  for  rescinding  the  contnu^    Id» 

18.  Admw istbatcb  is  not  Bound  to  Plkad  Statctb  op  Limitations  if  the 
personal  assets  in  his  hands  are  sufficient  to  pay  the  decedent's  debts| 
but  where  a  resort  to  realty  is  necessary  to  raise  a  fund  to  pay  tiie  debts, 
a  contrary  rule  prevails.    Pollard  v.  Sceart^s  AdmW^  364. 

10,  Adminibtbatob  ob  Ezbcutob  cannot  Chakoe  Estatb  Hb  Rspbesbnts 
BT  Acknowlbdombnt  OF  Dbbt  Babrbd  by  statute  of  limitations.  Moom 
▼.  BiOehrant,  118. 

to.  EXBOUTOB  HAS  SCOH  IntXBBST  IN  TE8TAT0B*8  PBOPEBTT  A8  FBBOLUDBS 

Him  fbom  Maintaining  Bill  of  Intzbpleadbr,  calling  upon  legatees 
u>  interplead  with  a  person  who  has  sued  the  executor  for  the  property 
bequeathed  to  the  legatees,  and  who  claims  it  under  title  paramount  to 
the  testator's;  the  executor  is  the  proper  person  to  defend  rach  suit,  and 
he  cannot  by  bill  of  interpleader  impoee  this  burden  upon  the  legatees. 
AdaTM  V.  Dickson,  008. 

See  RflCEAZBS  of  Dbgbdbnts,  3,  9;  Judombnib,  10;  PABTNXBaHiP^  7-0}  Fbo- 

batbCoubts. 

FACTORS. 

L  To  OiVB  Factor  Libn  on  Goods  Gonsionbd  but  not  Actuallt  R^ 
CBITBD,  the  ocnsignment  must  be  in  terms  to  the  factor,  and  as  against 
creditors  and  subsequent  purchasers  he  must  have  made  advances  or 
acceptances  upon  the  faith  of  it.    Davi$  v.  Bradley ^  226. 

1  Fobwabdbb's  Kbobipt,  Stating  Rbcbipt  of  Cxbtain  Goods  fob,  ob  to 
BB  FoBWABDKD  TO,  Faotob,  is  a  Consignment  in  terms  to  the  faetor  as 
much  as  if  a  formal  bill  of  lading  had  been  made  in  his  name  without 
the  word  "assigns,''  and  in  connection  with  advances  and  acceptances 
made  upon  the  faith  of  the  consignment,  is  sufficient  to  give  the  factor  a 
lien  upon  rach  goods,  though  not  actually  received.    Id. 

1  Dbuvbbt  to  Faotob  of  Shipping  Rbobipt  teat  is  in  Eivbot  CSoNnoN- 
MBVT  ob  Bill  of  Lading  to  the  factor  is  a  symbolic  delivery  of  Um 
goods  themselvesi  and  entitles  him  to  a  lien  thereon  for  advanoes.    Id, 


1«  Bbidob  oe  I^bet  oAmoT  BB  Sbboibd  80  K] 

Iaw  to  be  provided  with  fttteadmoe,  boate,  eto.,  m  to 

torn  under  the  oommon  Iaw.    iVbrrtt  t.  Fmmm^ ele.  Odl,  fiHL 
2.  Bbisoe  <m  Fkbbt  OAinrav  n  Bbtabusbxii  wixboot  Tiwm  from  the 

■Qpervieoii,  so  as  to  reoeiTe  oompensatioB  lor  em  i  hig  the  pvUSa^  m  GUi- 

fomia.    Id, 
8.  Bbu>ob  OB  TxBxr  oakbot  bb  Eskabushbd  wxxHnr  Mum  ov 

BbhiOB  ob  Fbbbt,  in  Galifonda,  luden  the  board  of 

it  neoeeaary  for  pnblio  oonTenienee.    Id, 
4.  Bridob  ob  Fbbbt  EnAXUsssED  nr  VicnBirr  or 

within  the  prohibition  of  the  atatote  against  erecting  a  new  facidge  «r 

ferry  within  a  mile  of  one  already  licensed.    Id, 
6.  Fbbbt  CoMPAinr  Issuinq  Tickbts  Entitlibo  PAflSBBosBB  vo 

SHIP  in  the  company,  and  free  ferriage  for  oq»  month  on  tfaeir 

such  tickets,  do  not  conititate  their  ferry  ft  priTate,  bat  a  pvblia,  oDe. 

and  within  the  statutory  prohibition  against  eatabliahfng  a  Carry  within  m 

mile  of  one  already  licensed  and  operating.    Id. 
6.   Fbbbt  Ligbvsb  cabvot  bb  Impbachbd  CoujaBBAU¥  by  ahufwlMg  ii 

invalid.    Id, 

FORCIBLE  ENTRY  ANI>  DETAIN^ 

ViOLBBCB  18  NOT  KbCESSABT  CONCOMITAKT  OV    FOBdBLB    EhTBT  ABD  D» 

tahoeb.  Entry  made  against  will  of  one  in  possession  Is  foreible^  in  kfri 
contemplation.    On^r,  BaHinger,  735. 

F0EFEIT17BB. 

FOBVBITUBB  AOOBinHy  VOV  TO  IkDIVIDUALBv  B0T  TO  SZASEL  PoHk  w,  BtO^  9k 

See  GoBFOBATioira,  5. 

FORGERY. 
Bee  Gbimznal  Law,  25-32;  Evii>b«ub,  19l 

FRANCHISES. 
See  RiPABiAN  Rights,  7« 

FRAUD. 

L  FBaup  mubt  bb  BCTABi«iKinn>  bt  Pnoore;  itwili  notbepresoinad.  /Tnajp 
Mtead  Y.  JokmUmf  458. 

2.  Eblationsbif  bbtwbbb  Pa&tibs  is  not  op  Itsblt  Evu>BBcai  OP  hAun. 
Id, 

t.  Fbaud  MAT  BB  Fbovbd  bt  Intbinbio  Evidbngb  op  UNPAnuraas  in  the 
transaotion  itself,  or  by  evidence  of  facts  and  droamstanoes  *t^^mding  it| 
which,  by  the  ordinary  tests  by  which  we  jndge  of  the  motives  to  aotioOt 
appear  inconsistent  with  an  honest  porpose.    Burch  v.  8mUh,  154. 

4.  SiTOH  Unoonsoionablbness  ob  Inadbquact  cr  BABflATW  AS  Shook  Gqb- 
8CIBNCB  may,  in  equity,  amoont  to  decisive  evidence  of  fraud,  althoBgb 
mere  inadequacy  of  consideration  is  not  in  itaelf  saffioisnt  gromd  lor 
annulling  the  contract.    Id, 
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9  Whhdi  Qvamov  n  Ova  or  -TiuumTuniT  Tsmorr,  it  b  feooIMy  tlw 
pfofimw  of  tbo  jnxy  to  judge  of  tbo  woi|^t  and  tofficilwwy  of  tho  ovi* 
doDoo.    J<{* 

V.  Binj»fraj(T  -PossnnojrBr  VxiisaB  fimBQumr  to  Bali  is  Pbhia  Vacii 
EviDBiioi  ov  Fbattd  dooi  not  spply  to  luoitgago  and  deeds  of  tmat 
where  the  gaator.'bjrthe  tanas  of  the  deed,  is  permitted  to  retain  pos> 
Besnon  of  the  property  QntU  default  of  payment.    HemptUad  ▼.  Jchn 
4lo»,458. 

^.  'AULVB  WILL  NOT  Bl  iBIfflHfcBD  VKLMI   DSED  POBTPOVn  PATMmT  VOB 

UmuaaoNABUi  LmcrrH  of  Tim  after  ouktoiity  of  debts  aeonred  by  it| 
aad  pro^rides'tliat  the  gnmtor«haU  retain*  pessisaion  of  -  the  property  un« 
-iXL  dflfanlt  of  payment  withr wfiwniiiknt'tntMit 'totKnrer  up  the  property 
for  the  .nao  of  -  th»gM  ntar.    hL 
fiae  ExaounoNBy  12,  32;  JuDOJfains,  0;  Puudiho  and  PBAonoa,  4, 18»  24» 

25;  Saub*  4. 

FRAUDULENT  OONVEYANCBS. 

1.  Bona  Fidb  Pubchaskk  fob  ^aloablb  Considxration  will  aa  Pao- 
.SBOiaD  whether  he. purchased  from  a  franduknt.  gimntor  or  «  fmadaleat 
.gmntee,  though  the  atatate  dedans  the  fmndnknt  ooDTsyanee  ntterly 
void.    Spdaprr,  Roberta^  S4. 

&  DsaD  OF  TausT,  ob  Othxb  Contktancs  whosb  Effbot  u  to  Hindbb 
ANi>  Dblat  Patmbnt  of  Claucb  of  oreditOBB  of  the  gnmtor,  is  not  void 
nnlms  oontrived  for  that  porpoaey  and  the  grantee  or  benefieiary  mnst 
he  party  privy  to  the  fraudulent  design.    Hempaiead  v.  JoknMoth  458. 

Jw  Party  Atbbbino  by  Wat  of  AvoiDANoa  that  Dbed  of  Tbust  is  Madb 
TO  HiNsrsB,  delay,  and  defraad  creditors  of  the  gcantor,  the  omw  pro- 
bandi  is  upon  the  party  ■<>  averring.    Id. 

4b  CBaDITOB  MUST    EXHAUST  LXOAL   BjEMXDT  aaF<»LB  EqDITT  OoUBT  WILL 

iNTaavaaa,  at  his  instaaee,  to  set  aside  a  fnndnlent  oonveyanoe  by  hia 
debtor,  and  mast,  therefore,  bciere  filing  his  bill,  have  judgment  and 
exeeation  and  a  return  of  mUla  homa;  but  though  this  is  the  general  rule 
it  has  been  somewhat  relaxed  by  modem  decisions  in  some  of  the  states. 
Htjpmnum  v.  DaametUmy,  610. 
ft.  Pabtt  Claimino  undsb  Dxed  ATTAOKaD  FOB  Fbaud  makea  a  prima/awii 
eaae  by  producing  the  securities  recited  in  the  deed,  and  puta  the  ohms 
pr6bandi  on  the  attacking  party.  HtmptUad  v.  JcMuttm,  458. 
See  Bankbuptot  and  In80lv£NCt;  EyiBXNGB,  15;  Fbaud,  7;  Gma. 

GAMING. 
1.  Waoxbs  ABE  RxcoTXBABLx,  uuless  prohibited  by  statute,  contrary  to  pub- 
lic policy,  or  calcuUted  to  affect  the  interest,  eharaeter,  or  feelings  of 
third  parties.     Johnson  v.  FtUl,  518. 

t.  WaOKB  that  GxBTAIN  RaILBOAD  WILL  OB  WILL  NOT  BB  COICPLXTXD  in  S 

certain  time  is  not  per  m  unlawful  or  against  public  policy,  and  ques- 
tions as  to  ito  effect  upon  the  advancement  of  the  work,  and  upon  the 
interesta  of  the  public  or  of  third  parties,  are  questions  of  fact,  whioh 
cannot  be  decided  on  demurrer.    Id, 

GIFTB. 

OiVT  TO  WiFB,  Void  as  to  CsaDrroaa. — A  charge  that  If  oertain  propctty 

onoe  vested  in  tiie  defendant,  and  it  was  all  he  had,  andhe  made  a  vol* 
Am.  Dao.  Vol.  LXY— 68 
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vnfeuy  gift  of  It  to  liSi  wifei  bbA  a  fsir  mootiH  aftarvmdfc 
large  debfei,  the  gift  mw  frmadnlent  and  Toid  aa  to  craditoa^  ia  «n 
naooa.    The  gift  moat  have  beaa  made  with  the  intentliar^  daiaj 
dafcand;  the  anfaaaqnent  oantraotiiig  of  aneh  deUa  waa 
avidcnoa  of  fraud  agaiaatoraditoca.    Gam  ▼•  Bo8$t  621. 
See  DxEDflt  ^;  EflaBAm  ov  DaoBmnns^  17-2S. 

GBANTS. 

Cbum  0w  Land  bt  Sxatb  will  vov  bb  P&vdibd  avtsr  Lans  ov 

TBAJi  FoBTT  Tbabs,  from  poeaoarion  alooe,  without  ahowiog  that 

poaaeatioD  at  ita  oommenoemeiit  waa  rightful,  or  ahowing 

oiraunataiioe  in  addition  to  the  poaiearion.    DoffffeU  ▼•  Durdtn,  681. 

Bee  PoaMBlON;  Pubuo  Lahim;  Bipabiah  Riohsbi  7. 

GBOWING  GBOPS. 
See  LaiiDLOBD  akd  Xhvant«  4-7. 

GUARANTY. 

L  I^mxE  GV  Gbidit  ADiwtmmn)  to  Pxb80n  as  Piubidxst  ia  aaoertalaad  to 
be  intended  for  benefit  of  a  bank  by  proof  ehowiog  him  to  be  ppealdil 
of  auch  bank,  and  of  no  other  inatitntion.  Mickiffan  Siaie  Bank  ▼.  Peek, 
234. 

S.  Lettcr  of  Cbxdxt  Sionbd  bt  Two  Pbbsokb*  and  atating  that  another  pcr- 
aon  is  authorized  "to  value  upon  ua,  or  either  of  ua,  to  the  amount  of 
twenty-iiTe  thouaand  dollars,  which  will  be  duly  honored,  and  we 
hereby  jointly  and  severally  hold  ourselves  acoountable  for  the  aoo^t- 
ance  and  payment  of  such  drafts,**  binds  both  signers  to  the  payment  of 
all  acoeptanoes  made  by  either,  especially  when  they  have  shown  by  their 
acts  that  sach  was  the  intention.    Id. 

IL  Lettbr  of  C&edit  will  bx  Covsubmtzd  as  OoHTnruiNO  Guababtt  whan 
it  haa  so  been  treated  by  the  parties,  and  its  terms  are  not  inoonaiateBa 
with  this  construction,  although  taken  alone  it  would  be  oonatrued  aa  a 
aingle  guaranty.    Id, 

i.  Lbttxb  of  Cbedit  will  Bind  Siobsbs  to  Patmezit  of  Dbafts  Mabb 
Patablb  Elbbwhxbb  than  at  Bbbidknce  of  Dbawxxs,  when  the  dxafti 
have  been  accepted  generally,  and  the  aigners  have,  after  the  aooeptanc^ 
executed  notee  and  given  other  assurance  of  the  payment  of  such  diafl^ 
Id. 

ft.  GUABAKTT  AdDBISSXD  TO  CaSHIKB  OF  BaKK  BT  NaXB^  WRHOITT  ]>BBIO]CA*> 

XNO  Him  as  Such,  Buns  to  Bank  where  it  imports  offidal  action  ea 
the  cashier*s  part  as  an  affior  of  the  bank,  and  the  oonaideratioB  nKuves 
from  the  bank.     Woodstock  Bank  v.  Doumer,  210. 

6L  Dbolabation  on  Notb  must  Contain  Tbitx  Statkmbht  of  PBOMmB  Ao- 
OORDINO  TO  m  Lboal  Eftbot,  and  where  it  is  declared  on  aa  an  abaa* 
lute  promiae,  and  the  note  shows  a  conditional  promise,  there  ia  a  vaii- 
anoe.    Id, 

7.  Wbittxn  Guabantt  ob  Lbttbb  of  Cbbdit  hat  bb  Suxd  upon  msBB 
IN  Naicb  of  Nominal  Pabtt  or  of  the  real  party  in  interest,  aa  in  tka 
case  of  aimple  contracts.    Michigan  State  Batik  v.  Peck^  234. 

§»  Wbittxn  Guabantt  ob  Lbttxb  of  Cbbdit  Addbbssbd  to  Pbbbon  aa 
"Pbbbibbnt**  mat  bb  Shown  bt  Pboof  AuuBDBto  have  been,  is- 
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tmdad  for  the  bcMilt  of  &  iMnk  of  which  mob  panon  wm  pnridonfe,  and 
the  hank  may  aoe  theraon.    Id. 

GUARDIAN  AND  WABD. 

h  QvAXDiAJS*s  Boim  Givxy  to  Pbobatb  Judos  bt  Naicx  is  or  Veoal^ 
EmcT  OmoiAL  Bond  to  Pbobate  Coma,  when  the  suhject-matter 
relataa  to  the  probate  court,  and  to  what  is  porely  of  an  official  charaoter,. 
and  the  9olvendum  is  "  to  the  said  judge  or  his  successor  in  said  office.*' 
ProbaU  Court  ▼.  Strong,  190. 

Sl  Ouabdian's  Bond  is  Valid  and  Binding,  although  its  Conditions  abb 
NOT  AcooBDiNO  TO  Requibbkbnts  OF  STATUTE,  if  it  provides  in  general 
terms  for  the  faithful  execution  and  discharge  of  the  office  of  guardian, 
according  to  law.    Id^ 

lb  MiNOBS  ABB  Bound  bt  Lawtul  Acts  of  thbib  Guabdians;  and  where  a 
guardian  accepts  the  proceeds  of  an  administrator's  sale,  fairly  made  for 
full  value^nd  approyed  by  the  probate  court,  and  neither  he  nor  his  ward 
take  any  proceedings  to  revise  or  reverse  the  judgment  of  the  courts 
they  cannot,  in  a  collateral  action,  question  the  validity  of  the  sale  or 
the  title  of  the  purchaser  in  good  faith.    Dancy  v.  StncMingt^  170. 

HIQHWAYa 
See  Naviqablb  Rivxbs,  2. 

HOMESTEADS. 

1.  HonsTBAD  IN  Illinois,  under  Act  of  1851,  dobs  not  Include  Tbact 

OF  TiMBEB-LAND,  a  mile  from  the  house  and  farm  occupied,  not  ad 
joining,  yet  from  which  fuel  was  alone  derived  for  use  on  the  farm. 
Such  tract  is  not  a  part  of  the  homestead.     Wcdten  v.  People,  730. 

2.  Widow's  Benefit  of  Homestead  Act  is  not  Lost  by  reason  of  her  ab- 

sence for  a  year  after  death  of  husband,  on  account  of  ill  health,  and 

without  intention  of  abandonment.    Id, 
8l  Dxficienct  BELOW  Omb  Thousand  Dollabs  in  Value  of  Homestead 

oannot  be  Made  up,  under  Hlinois  homestead  act  of  1851.    Id, 
i.  It  is  .QuEsnoN  of  Fact  whetheb  Adjoining  and  Contiguous  Tbactb 

OF  Land  forming  one  compact  body  are  part  of  homestead.    Id, 

6.  Homestead  can  be  Gonveted  Awat  only  by  Joint  Deed  of  Husbanxt 

AND  Wife,  in  California,  the  wife  being  examined  apart  from  her  hus- 
band, and  separate  deeds  by  both  spouses  conveying  such  homestead  are 
void.    PooU  V*  Oerrard,  481. 
6L  Homestead  is  Joint  Estate  of  Husband  and  Wife,  with  right  of  sui> 
vivorship.    Id, 

7.  Wife  cannot  Sue  Alone  for  Homestead,  but  her  husband  must  be 

joined.    Id, 

HUSBAND  AND  WIFE, 

L  WiiB  DOES  NOT  Lose  heb  Right  in  Cobcmunity  Pbopbbtt  by  separation 
from  her-^husband  by  mutual  consent,  or  by  separation  caused  by  hit 
cmel  treatment  of  her,  or  where  she  is  ejected  from  her  home  witiioot 
just  cause.     WhetU  v.  Owene,  164. 

%  Wife  Who  Willfully  Deserts  her  Husband  and  Lives  in  Adultebt 
with  another  up  to  the  time  of  her  husband's  death  thereby  forfeits  her 


intarwt  in  the  hfladright  wdbmqnimtkf  i 
Id. 

IL  Wm  D0I8  NOT  FoBM  Pahv  or  FAJU&r  altar  dM.haa  rapudiated  and 

^fjifi*^  \j^  |)y  tlnaiii  tioM,  and  by  living  in  open  and  ihainfilffli  adnltacr 
with  another.    Id. 

A.  .CovjiroAL  Fabtnsbssip  Dowebb  ibom  OomnuiTiONAi.  in  these  napecta: 
the  only  object  of  the  latter  ia  gain,  while  the  aoqnisition  of  piofita  ia 
bnt  an  incident  to  the  former.  In  the  oonTentional,  the  gains  of  the 
partners  are  in  proportion  to  their  xespectiTe  shares  of  stock  and  servioes; 
In  the  oonjogal,  the  division  is  equal;  in  an  ordinary  partnenhip  the 
onntiwned  absence  of  a  partner  defeats  lus  claim  to  *  share  of  the  profit^ 
bat  the  mere  absence  of  the  wife  does  not  forfeit  her  share  of  the  matri- 
«i^f*«*^^  sains.    Id. 

A  JuDOMBHT  Ai>JUi>ou(o  Land  TO  WiFB.  IS  KOT  Ebbghboub,  although  she 
wss  not  made  a  party  to  the  record  by  the  service  of  process  or  by  plead- 
ing in  her  own  name,  where  her  hnsband,  who  is  a  party,  defends  in  her 
right,  such  right  having  been  ssserted  in  the  answer,  and  the  issue  having 
bean  made  upon  that.    SmUh*9  AdnCn  v.  I>e  la  Qana,  147. 

%.  MOSTOAGB  OF  WiVB'S  LaIOM  BY  HuSBAND  DUBINO  COVZBTIIBB,  AND  ABTBE 

IssuB  BoBN,  conveys  all  the  hosband's  interest  as  snch  and  aa  tenant  bj 
the  curtesy  initiate.    BoifHu  v.  Bain,  Si9. 
flee  GifTsi  HoMBffTBADB,  5-7;  Mabbiaob  and  Dxvobob;  Mabbibd  Woiaari 

WiTHBSaBS,  i. 

INGEST. 
See  Obucinal  Law,  17,  20. 

INDICTMENTS. 
See  Cbhhnal  Law,  0-16,  26-31. 

INFANCY.  » 

1.  Omtbtb  of  Equitt  havb  Pabamoukt  and  Pudtabt  JosisDiBOimr  om 
PxxsoNB  AND  Ebtatbs  OF  INFANTS,  and  will,  in  the  exercise  of  that  Juiis- 
diction,  cause  to  be  done  whatever  may  be  necessary  to  preserve  their 
estates  and  protect  their  interests.     €hraUan  ▼.  Chrattat^  726. 

%   CONTBACTS  OF  InFANTS  BBLATINO  TO  PbBSONAL  PBOPXRTT  MAT  MB 

Atoiiied  -under  age,  and  immediately,  if  not  for  noooswries;  sad  it  is 

immaterial  whether  the  contracts  were  advantageous  to  them  or  not. 

Pricey,  Fhtrman,  194. 
Sb  Infant  may  Rbcovbb  Back  Whatbvbb  Hb  has  Paid  ob  Deuvxbxo  ob 

Oontbaot  Whtch  Hb  Avoids;  but  he  must  surrender  the  eonsldem- 

tion  and  return  what  he  has  received,  except  where  he  haa  lost,  sold,  ot 

destroyed  it  during  his  minority.    Id, 
4.  EviDBNCB  OF  Dbprbciation  IN  Valub  OF  Pbofbrtt  Bbtdbnbdbt  Ibfanv 

IS  Inadmissiblb,  either  for  the  purpose  of  defeating  a  reootery,  or  fbi 
-thepuifKiee of  reducing  the  damages,  in  an  action  fay  liim  finr Hm oqs- 

aidsmtion  upon  Im  disaffinnanee  of  the  contract.    Id. 
C  Imfan*^  A»oin«bnt  of  Adbrt  m  Act  ABBouTnur  Vom;  aad  tha  aol 

d  aperson  assuming  to  be  agent  of  infant  cannot  boEatifiad  b^  tlwlattei 

altar  sttsining  maioi%.    TrueUood  v.  TmOUod^  7i& 

See  AuBMB,  1. 
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L  IkiuJUiMUii  MAYBK  QkAsiTiD  TO  RnTEAiK  OdioaBiov  OK  Acv  Aiioinn«- 
ara  «o  TsBoriflS,  thcmgh  oommitted  under  an  advene  okim  of  tiile» 
wlwre  tiie  traepSM  goes  to  the^deetraotiou  of'  the  inheritenoe,  or  where 
the  iajiwcy  ia  lemedilees,  or-not'enaoeptible  of  pjBouuary  oompatatioii  and 
oompenastloiL    Bundeifv.  Cook  79. 

5.  hmjvancfm,  nr  Cask  or  Trmpabb,  wxbb  hot  Gbaxtsd  uvsxb  AKonorr 

DocfTBiNBS  or  Cousar  or  Ghakoxrt.  Bartlea  were  left  to  their  legal 
remedy^  bat  the  more  Uberal  pnustioe  now  prevaila  of  allowing  them 
where  the  treapaaa  preaenta  a  caae  of  deatructioii  or  irroperable  mia- 
ehieL    Jd. 

IL  SraoiAL  iKJinfcnovwiu.  hot  bi'  Dibbolvkd  or  CotrsBB  itfok  B^lino  or 
Ambwbb  Dkvtdvo  PXi^iimn^  Whout  Case.  Hie  anawer  most  poai- 
iively  deny  the  material  faota  conatitutmg  plaintUTa  title  to  equitable 
relief;  its  deaiali  must  be  grounded  upon  personal  knowledge  of  the 
faota;  and  its  statementa  nnist  be  matters  of  fact,  and  hot  of  law,  whloh 
defendant  had  the  meana  of  knowing  to  be  tme,  and  they  must  be  at 
least  cndible.    Id. 

4.  IirjtnicnoK  wtll  rot  bk^Bissosvxd  on  Fujho  or  DnviaiAHT^  Answib 
AsMTRnro  PLAXHTirr's  Bquitt,  bnt  aetting  np  new  matter  in  avoid- 
anee.    Id. 

6.  Cass  whxrb  Pbtition  Ck>irrAiir8  Avxrments  SwnoiXMT  to  MAnrrAur 

AcnoM  or  Tiuespass  td  Tbt  Title,  but  has  No  Indobsemsnt  to  Tkr 
TiTLB,  8H0TJLD  Bs  Ektaikkd,  AND  NOT  D1BMI88ED  upon  diasolution  of 
injunction  which  petition  was  specially  framed  to  obtain,  and  which  oon- 
tained  no  other  special  prayer,  but  a  prayer  for  general  relief  only;  and 
this,  although  there  might  hare  been  no  ground  for  an  injunction.    Id, 

6.  KXCOBD  NESD  NOT  SHOW  PlaINTIPT's  DeSIBB  IOB  OfHEB  THAN  GBNBBA&. 

Rblibt,  where  Such  Reliet  only  is  Prated  roR,  in  case  where 
petition  shows  facts  entitling  defendant  to  special  relief.  Such  suit 
should  not  be  dismissed  even  on  the  dissolution  of  an  injunction.    LL 

INNEEEPEBS. 

JtarKsmR  MAT  Acquire  Suiticibnt  Special  Profkrtt  to   Sitppobt 

Allegation  or  Ownership;  but  this  will  not  prevent  an  allegation  of 

property  in  the  general  owner.    It  may  be  laid  as  the  proper^  of  either.. 

Barnes  v.  People^  699. 

INSANITY. 

See  Marsiaob  and  DnroROB,  5. 

INSURANCE. 

L  AmiGANT  roB  iNSURAiraB  m  not  Chabobablb  with  Nbolbot  or  Amora 
or  GoMPANT  to  oommunicate  to  its  officers  facts  material  to  the  risk,  dla- 
doeed  to  the  agent  by  the  applicant;  and  instructions  of  the  company  to 
the  agent  that  in  receiving  applications  he  must  consider  himself  more 
the  agent  of  the  insured  than  of  the  company  do  not  make  him  the  agent 
of  the  applicant.    Bebee  v.  lt%re  Ins,  Co,,  553. 

%  FouoT  will  be  Vitiated  bt  Sitppression  or  Material  Facts  bt  In* 
SORED,  though  by  mistake  or  inadvertence,  without  actual  fraud;  but  tha 
insared  is  not  expected  to  go  into  details  about  which  the  inanrar  maol- 
no  interest  and  makes  no  inquiry.    Id, 
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^  Patkimt  of  PuMnm  or  Imbouaxom  hat  bb  AoooimjflnD  by  an 

of  the  company  verbally  agreeing  with  the  applicant  that  ho  voold  pro* 
vide  for  the  required  cash  portion  himself,  which  ahonld  be  cooiidaed 
and  held  to  be  paid  to  the  company,  and  a  note  for  the  faalanoo  should 
be  givm  by  the  applicant  to  the  company  at  some  futore  time,  and  that 
the  insorance  should  take  effect  when  the  proposals  were  accepted; 
espeoiaHy  after  the  company  had  led  the  applicant  to  believe  that  the 
premium  was  agreed  to  be  considered  as  paid  by  the  agent  when  the 
proposition  for  insurance  was  accepted  by  it  Shddon  ▼.  I^e  In^  Co^ 
665. 

4k  Pabol  Evibbhob  is  Admissible  to  Show  Modb  of  Patubht  of  Pbb- 
mux  OF  Ibbubangb^  although  the  written  proposals  state  that  the 
insurance  shall  not  be  binding  until  the  premium  is  paid.  The  evideooe 
does  not  contradict  or  vary  the  proposals,  for  the  mode  of  payment*  or 
its  legal  equivalent  or  satisfaction,  is  no  part  of  the  writing.    JcC 

&  Patmbmt  of  Pbbmium  is  not  Madb  Ck>in>inoN  Pbbobdbbt  to  the  taking 
effect  of  a  contract  of  insurance,  it  seems,  by  a  writing  following  the 
proposals,  but  not  made  a  part  of  the  policy,  either  by  redtal  or  rsferenoe, 
stating  that  the  applicant  agrees  '*  that  the  assurance  hereby  propoaod 
shall  not  be  binding  on  said  company  until  the  amount  of  premium  as 
stated  therein  shall  be  received  by  said  company  or  an  aoereditsd 
agent."    IdL 

tt.  Authobitt  of  Gbnebal  Insubakob  Agent  to  Dispbnbb  with  Patmebt 
OF  Pbemiitm  by  agreeing  that  the  cash  part  of  it,  which  he  was  to 
advance  himself  for  the  applicant,  should  be  considered  aa  paid,  and  a 
note  for  the  balance  should  be  given  by  the  applicant  to  the  company  at 
some  future  time,  is  a  question  of  &ct  which  is  properly  submitted  to 
the  jury.    /<f. 

7.  Ck>NT&AOT  OF    InSUBAKCB  IB    COMPLETE  WITHOITF    DeLIVEBT  OF  POUOT, 

where  an  application  has  been  made  which  has  been  approved  and 
accepted  by  the  company  or  its  proper  agents  for  that  purpose,  and  a 
policy  has  thereupon  been  made  and  executed,  and  notice  of  such  execn* 
tion  given  to  the  applicant.     Id, 

g.  Owner  of  Insured  Vessel  Lost  bt  Negligent  Towagb  is  Pbopeb  Pabtt 
TO  Sub  for  such  loss,  especially  where  the  insurance  is  for  a  part  of  the 
value  only,  and  a  recovery  by  the  owner  will  bar  another  action  for  tiie 
same  cause.     White  v.  TTie  Mary  Ann^  523. 

Ql  Insuranoe  Company  cannot  Recover  Damages  in  their  Own  Right 
FROM  Railroad  Company  throagh  whose  negligence  in  killing  the  insured, 
who  was  a  passenger,  the  insurers  were  obliged  to  pay,  where  there  is  no 
privity  of  contract  between  the  insurers  and  the  railroad  company,  and 
no  direct  obligation  of  the  latter  to  the  f onner  growing  out  of  the  con* 
tract  or  relation  between  the  insured  and  the  railroad  company.  Cba* 
fueeUaU  M,  L,  Ins,  Oo.  v.  New  York  df  New  Haven  B*  B^  Co,^  57L 

IKTERBST. 

L  Wbittbn  Pbomisb  to  Pat  Interb8T  Exobbdino  Lkoal  Rate,  oar  Bbbv 
ALBBADT  EXISTING  and  accrued,  for  the  time  the  debt  has  been  running 
before  the  promise,  is  without  consideration  and  void  as  to  thaexoosi; 
bat  a  written  promise  to  pay  more  than  lawful  interest  on  snoh 
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dolbl  from  the  date  of  tiie  promiae  until  pftymmt  if  binding,  the  for* 
boflimnoe  being  a  siifficient  oomaidentioiL    Adams  ▼.  HcatHrngB^  498. 

IL  Aht  Ratb  of  Iktebkst  Authobizkd  bt  Liz  Loch  CoHT&Aimm  on  Liz 
Locn  Solutionis  will  be  reoQgnized  and  enfozeed  in  the  ooorti  of  other 
govemmeiitr  whoee  lawa  would  otherwise  make  saeh  rates  of  interest 
QsnxioQs.    MeAWater  t.  Smiih^  651. 

See  Damaoi8»  1;  Mobtoaoi8»  3;  Nkootiablb  IirBTKUViinB,  10, 11;  Ububt. 

INTERPLEADEB. 

To  Einnxi  Pinaov  to  Bux  of  Ihtirpi.iapeb,  Hi  must  hats  No  iNnsm 
in  the  fond  or  property  in  opposition  to  the  daimants  thereto,  whom  he 
calls  npon  to  interplead,  that  their  rights  may  be  determined.  AdamM  t. 
Oidb(m,608. 

See  BziouTOBa  and  Ai>Mna8XRAT0B8»  12,  20l 

JUDGMISNTS. 

I.  Judokint,  wmTHJUi  fVmzioN  ob  Domktici,  is  CoNOLUsnm  upon  Pa» 
TIES,  where  court  has  jurisdiotioa  of  both  person  and  subjeet-mattsb 
HorUm  V.  OrUeJytdd,  701. 

%,  Judgment  is  Prima  Faoib  Evidznce  of  Juiu8Dicnoir,jLNi>''TRi8  Pbi> 

SUMPTION  WILL  PbEYAIL  UNTIL  REBUTTED.      Id. 

IL  Forhon  Judgment  mat  be  Attaozbd,  and  Pabtt  Qo  into  Obiodtal 
0&0UND8  OF  Indebtedness,  by  showing  that  an  appeal  would  not,  with- 
out a  new  summons,  continue  the  cause  in  court.    Id, 

4»  Judombnt  of  Justice  of  Peace  need  not  Show  whzthxb  It  be  fob 
DiBT  OB  Damages.  Pleadings  ore  tenua  before  justices  will  be  liberally 
oonstmed.    Id. 

i»  Judgment  of  State  Goubt  has  Same  Obedit,  Validitt,  and  Effect 
in  OTery  other  court  in  the  United  States  which  it  had  in  the  state 
where  it  was  pronounced;  and  whatever  pleas  would  be  good  to  a  suit 
theroon  in  such  state,  and  none  others,  may  be  pleaded  in  any  other 
oourt  in  the  United  States.    Cook  v.  ThornMU,  63. 

iL  JuBiSDicnoN  OF  Goubt  in  Which  Judgment  was  Rindebed  need 
NOT  BE  Alleged  ob  Pboyed  in  an  action  on  such  judgment  in  a  sister 
state.    It  will  be  presumed.    Beid  t.  Boyd,  61. 

7.  JuDOMZNT  IN  One  State  Establishing  Right  of  Plaintiff  to  Sue 
BT  Pbochxin  Ami  wHl  be  held  final  and  conclusive  as  to  that  matter  in 
the  courts  of  a  sister  state.    Cook  v.  ThomhUlt  63. 

&  Assigning  Wbong  Reason  fob  Pbopeb  and  Cobbect  Judgment  does 
NOT  Invalidate  It.    Summerlin  v.  HeHeriy,  639. 

Bl  Judgment  bt  Confession  Failing  to  Set  out  All  Facts  Rbquibed 
by  the  statute  is  prima  facie  fraudulent,  but  not  absolutely  void;  the 
presumption  of  fraud  may  be  rebutted  by  proof  that  the  judgment  was 
fair,  and  for  a  bona  fide  debt.    BicHards  v.  McMiUan,  521. 

M.  Judgment  Rboovebed  against  Ancillabt  Administbatob  in  Anotheb 
State  gives  no  right  of  action  against  the  administrator  or  heirs  of  the 
same  estate  in  Texas;  and  it  makes  no  difference  that  the  intestate  was, 
when  the  suit  was  commenced,  a  resident  of,  and  served  with  process  in, 
such  other  state.  The  effect  of  the  personal  service  upon  the  intestate 
died  with  the  perwn,  and  the  judgment  subsequently  rendered  against 
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BKAOBD  IH  TBUAT  DmMD  »bOF»  whflt  U  IIIHMlMiy  to 

of  the  trust  debts,  file  &  bill  to  raK^JMtMMii  exoe^tothspsfrnwit  of  iui 
dakt,    HempaUad  ▼.  JohmUm,  468. 
See  Atsacbmxsts,  1;  Ebtatbs  of  DsoiDBim,  4»  5,  11»  16;  BzBConoKa; 

BZKOUTOBa  AKD  ADMIlinnuaDBB)   I0$-  HOBBAVD  AND  WdK,  6;    MaB- 
BIAOS  ANB    DlYOBOX,  0;    FlMAJOXQ  AJn>  PBAOnGI,  10,  27-29^  3i».37f 

Pbobati  Ck>UBn;  Fboobbs,  2,  3;  Ssr^onr;  Statotb  ov  Ldiieaxiokb, 
1.2. 

JUBISDICnOK 

JVBIBDICTION  OTB&  PUBSOHt  BUT  KOt  OYXB  SCBnOT-llATElft  OV  SuiT,  MAT 

BB  GiYXN  BT  CoBSBNT.    Vonue  in  action  of  trespui  to  trj  title  dm^ 
thus  be  ohaoged.    BunUey  v.  Cook^  79. 
Bee  Gbimibal  IjAW,  8,  4;  Equitt;  Ikvanot,  1;  JuDOMBHn»  9^  6;  ^^**»™"> 

WoMBN,  9;  Pbobatb  Ooubxb. 

JUBY  AND  JUBORS. 

L  I*  n  Pbinoipal  Gaubb  of  Ohallbbob  to  Jubob  ov  TmiAUwaaLFmuart^ 
thet  he  was  a  member  o£  the  giand  Jviy  that  found  the  indifitmsafa.  JHU 

wortli  V,  Commonwtaith,  264. 

5.  Motion  bt  Pbiboheb  to  Disohabob  Jubor  ani>  Subseitutb  Aboxkbb  nr 

HI8  StzaOi  on  trial  for  felony,  on  gronnd  that  he  was  a  «»*»i»—  oi 
the  grand  jury  that  found  the  indictment,  made  after  the  jury  is 
impaneled  and  sworn,  bnt  before  any  evidence  is  introdnoed,  should  be 
granted,  when  it  appears  that  the  prisoner  did  not  know  this  fsol,  sad 
ooold  not  have  known  it  with  the  eKsmse  of  reasonable  diligimws  befora 
the  jury  was  sworn.  IcL 
t»  Qbjbctiok  to  Jubob  Madb  afheb  Jubt  is  Swobn  is  addressed  to  dis- 
cretion of  court.    Id. 

i,  COUBT  us  ITS  DiSORBnOB  BLAT  SbT  ABIDB  JuBOBSOM  SoOiBBOB  ISOOMFB^ 

TBNOT,  Proptbb  Affbotum,  discovered  after  they  are  sworn  on  the  motioo 
or  with  the  consent  of  the  prisoner,  at  any  time  before  verdict  rendered; 
and  at  the  instance  of  the  prosecution  for  like  cause  when  tha  disehaige 
of  the  jury  without  the  consent  of  the  prisoner  would  not  rsanlt  in  a 
dischax^ge  of  the  latter,  semble.  Id, 
A.  Opon  Motiob  to  Disohabob  Jttbob,  and  Substitutb  Abothbb,  made  by 
prisoner  after  the  jury  have  been  sworn,  it  U  not  the  duty  of  tha  prisoner 
or  his  counsel  to  instruct  the  court  as  to  the  proper  course  in  case  tha 
motion  is  granted,  and  from  a  refusal  to  do  so  there  is  not  to  be  infecred 
a  motive  to  gain  some  ulterior  or  unfair  advantage.    Id. 

6.  Objxotion  to  Juror  on  Trial  fob  Fblomt,  oh  Qbound  that  Hb  was 

Mbmbbb  of  Gbakd  Jvbt  that  found  the  indiotment»  is  not  remored  fay 
statemente  made  by  him  upon  examination  upon  the  voir  dke^  to  the 
effect  that  he  had  formed  no  opinion,  and  had  no  bias  against  the  prisoner. 
Id. 
T«  CouBXB  WILL  Lbavb  Jubt  TO  Sat  whbthbb  Cobfbtabcb  should  Bor  n 
Fbbbuxbd  where  party  has  proved  title  to  the  benftfloial  owneahi|^  and 


kMr  htm  iWsfciff V  MHiMtoi-  tei  an.  i«eBt»  direBtiiv  liiiB.to>elMe  a 
bttgUD/for  aaU  ol  the  laad,  a  deed,  tiienvpon  eaeeated  hyi\mi  eymt  in 
hiatoiiir.iHMeei  to  deieiidMit^-gmiteVt  aad  noiatKRipftei'  peemnoA  for 
tieenty>eight  ywtffc  Emmif  ▼.  2!kor)K,  iM. 
fk  CBAsmt  TO  JoBT  Wbbs  AHVini  VAomTO  IB  BBMPnr,  wtaeir  thei  evi- 
dMMeinregMrdtlwgetoiionni1<ifciwft  ieeiwaiuaa.    JUdEeMtt  ▼.  AwicA 

0.  On  lasus  iKYOLyxNO  ApFLioAnair  or  Faatama:  fbo  BAfle4.«o  pAnmiT 
ovDiBTBi .either  tbe  aoBMUrtof  apartuQUr  debt  mayisa  proved;  fifDor 
irUoh  the.jiwy<caa*aaoerfeem  tbe  yretroteehare^  or  a<witiiweimiqr>  with- 
oat  etafciii^  thd  oBieiiiit  of  the  debt»  testify  aa  to  the  amoont  of  tfaa  pro 
rmia  efaaiei  aa  idiieot  aad  primary  evideaoe.    Id, 

UK  Juaoa  OAjmoT  lainutCK  his  Owh  YsBfizcr  bt  Afiiimlvxx.  Cb—er  y. 
IRfKoa*  761. 

See  AoxNOT,  4;  CBiia2rAL  Ijaw,  24;  Equitt,  2,  8;  Fraud,  6}  Nica4«nn», 

I9  2$  Saub»  4$  VsBDicr. 

JUSTICES  OF  THE  PEACE. 

L  Jmamm  ow  FBAca  has  No  Adthobitt  to  Afpooit  Sfmial  ComcasLi 
TO  HoiA  OmoB  DiKstNQ  CotrmxfABom  OF  GAMF-MBsmrOt  under  a 
itatate  of  Tndiane  pwmding  tliat  when  an  emergeoey  eodste  for  tha  aer- 
?ioea  of  a  oonstabla,  and  oae  is  not  oonvenient,  the  joatioe  may  appoint 
one  to  act  in  a  particular  canae  for  the  pnrpoee  of  aerving  prooeaa.  Mg' 
Lam  T.  MaOoek,  746. 

2.  Jusncx  or  Pxaox  Who  has  Atpointed  Sfbcial  Constablb,  whosi 
ApPOiNTmMT  Hs  18  BxQUiBKD  by  atatnte  to  note  on  hia  docket,  may 
make  anch  note  at  any  time  without  a  rule  of  court  against  him  for  that 
pnrpoee,  especially  when  he  ia  a  party  to  the  cause.    Id 

t.  Ohission  or  LnrTBBS'"J.  P."  Aram  Hra-SioHATOBv,  in  AxTAOHMKirr 
iaaued  and  aigned  by  a  jnatice  of  the  peace,  doea  not  invalidate  it,  if  it 
appears  from  the  body  of  the  instrument  that  he  acted  in  hia  official,  and 
not  in  his  private,  capacity.    Hendenon  v.  PiCmaa,  6IA. 

See  JuDOMBHTs,  4. 

LANDLOBD  AND  TENANT. 

L  BCLB  THAT  TkNAITT  SHALL  NOT  BB  AlLOWBD  TO  DiSFUTB  TiZLB  OV  BIS 

Landlobb  does  not  reach  beyond  the  partieular  title  under  whidi  the 
tenant  entera  into  posaeeaion;  if  the  landlord  is  divested  of  his  title, 
either  by  his  own  act  or  by  operation  of  law,  the  tenant  may  so  prove 
to  protect  himaelf  in  a  auit  for  poaaeeaion.    BettUtm  v.  Bvddt  ^^ 

2.  EULB  THAT  PpBOHASBB  PBNNUfTB  LiTB  HOLDS  PBOPBBTT  IN  TbOST  BOB 

Pabxt  Who  Sdoobbds  in  Sdit  doee  not  apply  to  a  tenant  who  haa  ac- 
quired an  independent  title  at  tax  aale,  as  the  tax  ia  aot  a  charge  upon 
the  tenant,  but  a  lien  upon  the  land,  and  if  not  paid  by  the  person  in 
whoae  name  it  ia  aneaaed,  will  follow  the  land  into  the  hands  of  a  subse- 
qnent  purchaser.  Id, 
t»  No  Lboal  Oblioation  Abisbs  out  of  Rblation  of  Landlobd  and 
Tbnabt  Gompbllino  Tbnabt  to  Pat  Tazbb  imposed  upon  the  land  of 
the  landlord;  therefore  the  tenant  is  not  on  that  ground  eatoppsd  fron 
setting  up  title  in  oppositica  to  the  landlord.    Id, 
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i.  Tifiiioi.  HAT  MAiBTAiir  TRnPA88  AOAXsn  LnoB  Who  Beom  Omat% 

a  portion  thereof,  and  egjunet  the  pnrohaaer  tliereof,  when  ihm 
■tipnlates  that  the  leaior  ie  to  have  the  general  property  in  the  erop^ 
and  that  they  are  to  be  oonnimed  on  the  premises.  Orajf  ▼.  8te»ai»t  218. 
0k  Bona  Fids  Pubohasbr  tob  Value,  without  Nones,  Aoquibb  Ko 
Tru  bt  Pubohasivo  ibox  LEasKB  crops  which  it  is  stipolatod  in  the 
lease  shall  remain  the  general  property  of  the  lessor,  and  be  comwiiiied 
on  the  premises;  and  he  is  equally  liable  with  the  lessee  in  trespasa  lor 
the  asportation  of  the  crops.    Id, 

t.  DAMAOn  ABB  VaLUB  OF  PBOPBBTT  BbMOYBD  in   TSKPAflB  BT   LBSHIB 

AOAXN8T  LK88BB  AND  PuBCHASBB  for  the  sale  and  removal  of  a  portkm 
of  the  crops  which  it  is  stipulated  in  the  lease  shall  remain  the  genecml 
property  of  the  lessor,  and  be  oonsamed  on  the  premises  by  the  lessor's 
and  lessee's  cattle,  though  it  ib  also  stipulated  that  if  any  snzplns 
at  the  termination  of  the  lease  the  lessor  might  purchase  it  npon 
terms.  Id, 
7.  LiaaoR  is  not  Bound  Fibst  to  Sub  SHXBmr  iob  Cbofs  wbiob  lessee  has 
suffered  to  be  sold  under  execution  against  him  before  suing  lessee  and 
purchaser  for  another  portion  of  the  crops  subsequently  sold  by  the 
lessee,  where  the  provisions  of  the  lease  are  that  the  crops  shall  remain 
the  general  property  of  the  lessor,  and  be  fed  on  the  premises  to  the 
lessor's  and  lessee's  cattle,  and  that  the  lessor  may  porohaae  the  ampins 
of  the  crop  remaining  at  the  end  of  the  term.    Id, 

LABCENY. 
See  Cbiminal  Law,  UL 

LICBNSE. 
See  PoflSBmoN;  Bipabian  BiaBra»  ?»  9. 

LIENS. 

L  GALiiOBiriA  Mbohanxcs'  Lien  Law  Gives  Suboobtbaciobs  Libn  ohlt 
AiTEB  Notice  to  the  owner  of  the  building,  whereas  roaster-boilden 
and  mechanics  contracting  directly  with  the  owner  have  an  actoal  lien 
until  the  expiration  of  sixty  days  after  the  completion  of  the  work.  Cal- 
houn v.  Levy,  516. 

S.  Subcx)ntbaotor'8  Lien  is  Subobdinatb  to  Gabnishmbht  of  the  owner  in 
an  attachment  suit  against  the  original  contractor,  under  the  mechanics' 
lien  law  of  California,  where  the  notice  of  j^amishment  is  served  before 
service  of  notice  of  the  subcontractor's  lien.    Id, 

t.  Mbohanio's  Lien  Law  of  Tennessee  Cbeates  Lein  only  in  Favob  or 
Mbohanio  or  Undertaker  Who  shall  Build,  Bepaib,  Furnish  BCatb- 
BiAiA,  or  any  part  thereof,  or  who  shall  do  any  work  upon  a  honse^  either 
by  finishing,  painting,  ornamenting,  or  otherwise  working  on  same;  and 
does  not  embrace  machinery  which  was  intended  to  be  used  in  snoh 
house  for  manufacturing  purposes.  Ecut  Term.  Iron  Ufg,  Co.  v.  ^yattM, 
56. 

4w  Mechanic's  Ltbn  should  bb  Emporoed  bt  Making  All  Persons  Intbb- 
BBTED  in  Land  Parties  to  the  suit,  as  the  rights  of  those  not  mads 
parties  are  not  afifooted  by  the  decree.     WiSUams  v.  Chapmtm^  dOO. 
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9k  %na  10  Lm  Aoquhsbd  uhbsb  PsooiEDnras  to  FoBMbon  MataoAam 
n  Stvkbiob  to  Tba*  Obtainxo  undbk  Mbobaxio's  Lixh  of  the  aune 
tract,  if  the  mortgagee,  or  other  intereeted  perBona,  were  not  made  par* 
tiea  to  salt  enforoiiig  lien,  and  had  no  opportunity  of  defending  their  in- 
teroate*  /d. 

6»  MacHAino's  Liiir  Attaohbs  fbom  Dxutirt  or  Matuoals  upom  Pane- 
ISBS,  OR  UPON  PsBVOBMANCX  OF  WosK,  and  not  from  date  of  oontraot 
It  ii  the  nae  of  materiala,  patting  them  into  the  building,  and  attaching 
them  to  the  freehold,  which  entitles  the  party  f nmiBhing  them  to  a  lien. 
Id. 
8ea  ESzaounoNB,  12, 16;  Faotobs,  1,  3;  Laitdlobd  and  Tenaht,  % 

m 

LIQUOR  LAWS. 

Tbxdob  OAinroT  Bbootxr  Stipulated  Pbiob  of  Lvtoxigatino  Liquobi 
•old  in  y«rmont|  where  any  portion  of  the  contract  of  sale  is  tianaaoted 
within  that  state;  but  if  he  does  nothing  to  forward  the  illegal  oontraot 
within  the  state,  he  may  recover,  notwithstanding  he  may  know  of  the 
nilgai  purpose  to  which  the  article  is  to  be  put.  Baekman  t.  Wrighif  187. 

See  AoBKOT,  1,  2. 

LUKATICa 

I.  Aonov  o»  JuanoKT  Biootbbbd  bt  Loitatid  ur  Ohb  Statb,  Suiva  n 
Pboohbiv  Am*  may  be  maintained  in  another  state  by  the  lunatic  saing 
hy  the  same  next  friend.    Cook  ▼.  ThomhUl,  63. 

8.  Plba  that  Ebtatb  op  Lunatic  Who  Subb  bt  hbb  Kbxt  Fbibbd  is  in 
chaige  of  a  committee,  by  whom  the  suit  ought  to  be  brought,  if  at  all, 
is  one  in  abatement  not  goiog  to  the  jurisdiction  of  the  court,  and  is  bad 
unlsas  verified  by  affidavitb     Id. 

MABBIAGB  AND  DIVOBCE. 

1.  VoB  Rbabobb  or  Pubuo  Poucnr,  Law  is  Mobb  Tsnoibb  aw  Kvffial  Ooar- 

CBAOis  THAV  Obdinabt  ooutrscts  which  relate  merely  to  property  and 
the  ordinary  dealings  among  men.    Park  t.  Barron,  641. 

2.  Mabbiaobs  Pbohditbd  bt  Law  abb  hot  Absolutblt  Void  uhibrs  bo 

Dbolabbd  TO  BB.    Id, 

5.  Mabbiaob  is  but  Civil  Ck>NTBAcr,  and  Mabbiaob  op  Nbobo  Bbsidbnt 

OP  Indiana  with  Nbobo  Woman  who  has  come  into  the  state  is  void, 
under  constitutional  and  statutory  provinons  prohibiting  negroes  or 
mulattoes  from  coming  into  or  settling  in  the  state,  declaring  all  con- 
tracts made  with  those  coming  in  contrary  to  such  prohibition  void,  and 
imposing  the  penalty  of  fine  upon  any  one  who  employs  or  encourages 
such  negro  to  remain  in  the  state;  and  any  one  found  guilty  of  violat- 
ing such  provisions  ii  liable  to  a  fine.  BarkMrt  v.  SUUe,  738. 
4  Divobobs  will  not  bb  Allowbd  bxcbpt  fob  Gommon-law,  Canon-law, 
AND  Statutort  Causbh.    Homoher  v.  Hamaker,  706. 

6.  Obound  fob  DrvoROB  is  Fubnishbd  neithbb  by  Oooasional  Paboxtsms 

OP  Hbbbditabt  Insanitt  before  marriage,  and  unknown  to  plaintifi^ 
nor  by  complete  insanity  after  marriage.    Id. 
&  Sbpabation  and  Intbntion  to  Abandon  must  Conoub  to  Conbtituti 
Obound  fob  Divobob.    They  need  not  be  identical  in  commencement. 
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7.  QBOWmMMClDLB^OgAlWIlflMMWWlltllWIlMIIWl  Illllllll'Wn 

or  Gbimb- OmTBunr.    Id* 

8.  KawTlUALWZXJ^KOTBBG&AIITXDTOPliAniTXlTIH  AOIIO»10»IlSFBB^ 

OS  ground  of  newly  ditcovweii  evidoioa^.  if:  nuh  mtHkimatc  xalatei  to 
groond  of  diToroo  not  alltged  in  petttknu  JUL 
91  Bnwjr  or  DMnm  or  BivoBaft  ai  Viscdia  of  Aumib  of  Wax  is  to  de> 
festand  detetminft  all  tiw  hasbHid'a  ri^it  and  infeensi  in  and  to  tor 
landi,  and  tha  righta  of  otben  claiming  under  a  mortgage  eacecotod  h$ 
torn  tfaevaoni  and  tlia  wifa'i  rigbto  are  iaalufed  to'  bar  jfnmtkf  aar  tiiigr 
woold  be  by  ber  buaband's  death.    Boyhm  v.  Bain^  Stfl 

See'PaBBVT  AVDiiSazLix 

MABBXED  WOMBir. 

1.  At  Commoh  IjAW,  Lioal  SI^obtknob  or  Wm  is  Mbbobd  nr  bas  ov 

HBB  Husband  by  the  marriage;  and  as  a  general  rule,  oontraeto  made  hj 
ber  are  void,  and  cannot  be  enforced  against  her  in  a  ooort  of  law.  Ikl^ 
bin  ▼.  Hubbard,  425. 

2.  In  IIqutty,  Femk  Ck>vxBT  is  Consibb&xd  Fkmb  Solb  as  Tt«iA»i«  m 

SxpARATB  Estate,  and  she  may  bind  sach  estate  by  ber  contsaeta.    Id. 
t.  Whbbe  MAioaKD  Woman  has  Crhatbbv  CHaB«B|  bt  Bbaoonno  Bsn^ 

Bill,  ob  Notb,  against  her-sepamtoestote,  the^creditor  baa  ii»  vsnedy 

in  a  court  of  law,  and  most  proceed  by  bill  in  eqnity-agaiiist  her  imiranitt 

estate.    Id, 
4b  Marbixd  Woman  nbso  not  Bxxoutb'  Inbtruvknt  Bxfbbbblt  BjomamisQ 

TO,  OR  PuBPOBTiNO  TO  EtzxBOiss  PowBB  OTER,  her  aoparnto  iniipuitj 

in  order  to  bind  it|  as  it  is  sufficient  that  she-  {ffofeases  to  act  aa  *  fimt 

mU,    Id, 

6k  Ck)NTRAOT  OF  DeBT  CrKATBD'BY  MaRMWT  W«0MAN  DUBINO  COTBBSITBB 

raises  tiie  preanmption  of  an  intention  to.  chains  bar  sepaiato  eatots^ 
wUeh  will  be  h^d  responsible  for  the  debt, ,  withoat  showing  any  prom- 
ise.    Id. 

0.  Bond  Void  at  Law  whbn  Exboutbd  bt  Rbabon  or  Govxrtdbb 
be  enforced  by  action  at  law  as  a  persomd  obligation  nijiiB'rt  the  /e 
covert,  unless  she  make  a  new  promise  after  she  has  becoaie  diaeoiffert 
Id. 

7.  Prohisb  to  Mabbied  Woman  to  Fay  Hbe  PvBcaiaflB  Pbiok  or  hxb 
Bbal  Estate  is  Chose  in  Aohon,  and  siirvivea  to  her  if  sheaorriYei 
her  husband,  and  he  has  not  tednoed  it  to  poeaeesion  daring  covet  tore; 
bat  if  he  survives  her,  it  passes  to  her  personal  repreeentotJFea.  DrigffB 
V.  AbhoU,  214. 

&  Aoknowledoment  bt  IVffAHBnBD  Woman,  on  Examination  Pbivaxb  ana 
Apabt  from  her  husband,  "that  she  signed,  sealed,  and  deUveeed  the 
instrument  on  her  own  free-will  and  accord,  and  without  any  f oroa,  per- 
suasion, or  threats  from  her  said  husband,  and  for  the  purpoaea  thaniB 
stated,"  is  not  a  substantial  compliance  with  a  statute  which  raqnins  aa 
acknowledgment  '*  that  she  signed,  sealed,  and  delivered  the  tostnunent 
aa  her  volimtary  act,  freely,-  without  any  fear,  thrsati^  or  nnminMim  of 
bar  aaid  hnsband."    A^im  v.  i^oJa,  840. 


^wrfamt  6f  tbe«toto>  andnwiri  m^  dafgpdaat  to  a  bill,  tqgrtfagrwith 
ber  hnriMnd  iod  oflwrs,' ty  jnhliwtiqn  a^uxnt  her  •»  a  iioii-rMid«tt  and 
ber  sppeanEiiQB  by  attonMy,  if  than  ia  m>  Mrriee  of  sabpttoa  on  hor  hat- 
btad,  aad  jio.x»ba»  anafvror  of  jdcmnmr  filod  by  koiaaif  and  her  hnaband 
or  either  of  them,  and  no  order  that  she  might  appear  or  defend  eep* 
anttely,  or  that  die  mi^^t  appear  by  aoUdtor,  or  in  any  other  maimer, 
and  a  decree  in  aneh  a  eeae  ianot  binding  on  her.  Id, 
Uk  Oousr  ov  Squmr- WILL  Bbdoboi  GoimacT  ov  Adult  Mabribd  Womav 
aa  a  chai|pe  agunat  her  jeparata  eatele,  aeemred  to  her  by  antennptial 
eiUaiit,  withont  any  xeatrietion  apon  her  power  to  cbaiq|e  or  diapoeB  of 
it,  where  with  the  intention  to  thereby  oharxe  her  aepavate  estate  she 
anthoriaaa  her  hvaband, aa  her aoting  tmatee,  to  exeentoanoto  toa  third 
person  in  consideration  of  expenditnres  by  him,  without  obligation,  in 
maintenenoe  and  edneation  td  her,  while  an  orphan  ohild,  whieh  note 
thahaafaand  aooordingly  exeoatea,  «g"'"g  theaame  as  her  aoting  tmstee, 
taad  which  note  ia  ao  aeeeptod  aa  a  ohafge-on  her  aepamt>e.estote.  Baker 
▼.  Oregory,  366. 

11.  Mabbied  Woman's  PBomaBOBT  Koxs,  Eimcutkd  in  Suoh  Mannkb  as-to 
CoNsnTUTx  It  Chabqs  on  her  separate  property,  may,  in  equity,  be  en- 
forced  against  snch  estate  by  a  transferee  or  indorsee.    Id. 

12.  Pabol  Evidknob  ib  Adkissiblb  to  Show  Considxbation  and  Pdbposb 
Of  Kotb,  signed  by  a  husband  aa  "acting  tnutee,*'  to  explain  the  char- 
acter of  the  transaction,  and  constitute  it  a  charge  on  hia  wife's  separate 
estate.    Id, 

18b  Pbomissort  Nonrx  of  Marbtxd  Womak  hayino  Bbpabatb  Eszatb  creates 

no  personal  Liability  on  her;  bat  where  no  restriction  ia  placed  on  her 

power  to  charge  or  dispose  of  such  estate,  ahe  may  charge  it  with  the 

payment  of  debto  contracted  by  her  huaband  by  any  form  of  promiae  or 

eootiaflt  which  would  bind  her  personally,  if  die  were  ad&e  and  nn- 

narried.    Id, 

See  Gms;  Hosband  and  Wira. 

MASTER  AND  SERVANT. 

L  TkiBB  n  No  Imfubd  Contract  on  Past  or  Mastbr  that  LooovonvB  n 
Fbbb  ntOM  DBiaors,  or  can  be  safely  used  by  the  eervaat;  and  when 
there  ia  no  actual  notice  of  such  defecto,  and  ao  personal  blame  existe 
on  the  part  of  the  master,  he  ia  not  liable  to  the  servant.    ^of«s  ▼.  Smithy 


S  Sbrtant  AflsirinEB  Such  Rnxs  as  abb  Inoidbnt  to  his  Sbbtiob,  and  as 
between  himself  and  his  master,  he  is  supposed  to  have  oontnoted  oo 
those  terms.     Id, 

8  Master  mttbt  Bzbrcbb  Bujobncb  and  Oabb  in  Sbuoiion  ov  Whav- 
wnoBL  AoBNcns  Hb  Bhflotb,  WMrrHBH  Aniuatb  ob  Inanimatx,  in 
order  that  hia  servants  be  aotexpoeed  to  unreasonable  risks;  and  for 
fidlnre  to  do  so  he  is  liable  to  servant  injured  thereby,  who  is  himself 
Bnaware  of  the  extraordinary  risk,  and  is  in  the  exercise  of  proper  skill 
and  ^ligenee  at  the  time.     Id, 

i  Want  ov  Notice  of  Defectivb  Condtiion  or  LoooMonvE  dobs  vo« 
BnorB  Mavtrb  ibom  LiAsimT  to  8bb¥ANT  injured  tkeiaby,  wlm 
wantaf  aotiee  ariaea  from  the  maitor'a  gresa negligenee.    lid. 
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5.  Gbom  Vmauaamm  of  MmsB  or  vov  Khowibo  DmrmuvB 

07  liOOOKOnvi,  upon  whieh  negligenoo  in  the  afaaenoe  of  nolioo 
hi*  liability  to  a  Mrvant  injnred  therebjt  ii  raffidently  aTBxvod  in  te 
declaration  by  the  allegation  that  bat  for  the  want  of  all  prapcit 
and  diligence  the  nnokfe  condition  of  the  engine  woold  haTo 
to  the  matter.    Ji. 
&  PBOKI8B  TO  Pat  What  Sxbticb  axe  Bbasoiublt  Worth  wax  bb  Ih- 
PUBD  on  the  part  of  a  person  who  employi  another  to  labor,  in  te 
abeenoaof  a  valid  epedal  contract  between  the  parties,  where  the 
were  not  intended  to  be  gratnitons.     Bifan  y.  DayUm,  560. 

7.  Rmflotbb  mat  Sub  Ihmbdiatblt  to  Rbootbb  Valub  ob  Qma^ 

DBBBD,  without  waiting  for  tho  expiration  of  the  time  fisnd  by  the 
contract,  where  an  end  has  been  pat  to  each  contract  hy  the  emplayeB. 
Id. 

8.  Emflotbb  mat  Rboovbb  Rbasonablb  Valob  of  Sebvxob  Bbmmbsb^ 

where  he  agrees  to  labor  for  a  certain  time  for  a  specified  aom*  to  be 
paid  at  the  expiration  of  that  time,  and  he  is  dismissed  by  the  eunJofg 
beoanse  of  absence  oocasioned  by  sickness.    IdL 

See  NBGUGBNaB,  d. 

MAXIMS. 
fiea  SnooTOBS  ab0  Admhostbatobs,  17;  Rtfaktab  Bxnaa^ 

MISTAKE. 
See  MoBTUAOBS,  1;  Statotb  or  Fbaudb,  7* 

MOBTGAGEa 

L  Iv  FoBxoLosoBx  FBoaBBDiNG,  Onb  kot  Madb  Pabtt  Who  would  mavb 
BAD  Right  bbfobx  Dbobbb  had  bbbn  Rxndbbbd  to  file  a  bill  to  dstar- 
mine  the  amount  of  an  incumbrance  may  file  a  like  bill  to  correct  any 
Bustake  made  in  a  decree  which  injariously  affects  his  rights.  Bata§  t. 
Unddick,  774. 

2.  QvB  not  Madb  Pabtt  to  Fobbclosu&b  Procbbdivo,  Who  Filbs  Pavsb 
»  Ca8B  asking  that  the  decree  be  rendered  in  a  certain  manner,  when 
such  paper  is  not  noticed  in  any  manner,  or  he  made  a  party  to  the  pro- 
ceeding, may  afterwards  file  a  bill  to  correct  any  mistake  made  in  render' 
ing  such  decree.    His  previous  intervention  does  not  estop  him.    Id, 

8.  AoBEBMSMT  BXTWXBX  HoLDKB  OF  MoBTOAGB  AND  MoRTQAOOB  that  a  Cer- 
tain sum  for  interest  and  attorneys*  fees  shall  be  induded  in  the  mortgage 
cannot  affect  one  who  purchased  a  portion  of  the  mortgaged  premlw 
from  the  mortgagor.    Id* 

i.  Costs— PuBOHASBB  of  Posnoir  of  Mobtoaobd  Pbbmwbb  from  the  BMci* 
gagor  must  pay  his  proportion  of  all  legitimate  coats  inooiTed  m  thefiars- 
eloeure  of  the  mortgage  upon  said  land.    Id. 

6.  Two  PuBOHASBBa  OF  Diffbrbnt  Parobls  of  Pibob  of  Lahd  Cotbbbd  bt 

Mobtoagb  must  contribute  to  the  payment  of  such  mortgage  in  propor- 
tion to  the  value  of  their  respective  pieces,  and  not  in  proportion  to  the 
amount  or  quantity  purchased.    Id. 
t.  Whbbb  Pobtiok  of  Pbxmisbs  Mobtoaobd  abb  Subsbqubbtlt  Sokd, 
Mobsoaoob  Bbtaimibo  Bbmaih ura  Pabt,  the  portion  nnaold  shoold,  in 
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«qnlty,  be  fint  ■objeeted  to  the  payment  of  the  mortgnge  debt;  and  iipoo 
tlie  death  of  the  mortgegor»  hie  heir  la  bonnd  to  dieduurge  the  debt  to 
the  eztent  of  the  aneti  deeoending.    Id. 

7.  Wbbri  Duvzkxmt  Pobtioiis  of  Mobtoaosd  Prbhthiw  Axm  Puboiusid 
BT  SU0CI88XVX  PlBSONS,  the  rale  in  Iowa  requiree  that  they  should  both 
oootribute  to  the  payment  of  the  mortgage  in  proportion  to  the  valoe  of 
their  reepeotiTe  pnrchaMs,  and  not  in  the  inverM  order  of  their  puehaie. 
Id. 

Baa  biODnoiffli  88;  Hubbakd  aud  Wifb,  6;  Mabbiaob  mmd  Divoeoi»  ^ 

BB0IZTKB8, 1;  Saus,  2,  8;  UaiTBT,  3,  4 

MUNICIPAL  OOBFORATION& 
See  GoBPOiUTioNB,  Id,  20l 

MURDER. 
Bee  Cbdcdial  Law,  8|  10*12. 

NAMES. 

DocntxKx  OF  Idxm  Sokaks  Apflixb  to  Namxs  UronmraunHABU  ni 
Obdivabt  Ekunciatiov;  aa,  Dngald  Mdnnia  and  Dougd  MoGinnliL 
BameBX.  PeapU^  689l 

NAVIGABLE  RIYEBS. 

L  COMFLADIT  IN  AOHOK  FOB  LO88  OF  BOAT  OB  NaYIOABLB  RiTBB  BBXD  NOV 

Contain  AiXbgation  that  the  boat,  at  the  time  of  the  Ion,  waa  in 

the  channel  of  the  river.    It  ia  inmiaterial.     Porter  v.  AUen,  750l 
2.  Omo  RrvBB  is  Ck>]af  on  Hiohwat,  and  this  character  of  it  ie  not  reetrioted 

to  the  channel  proper.     Id. 
Z.  Navioatobs  of  Ohio  Riybb  do  not  Ikoub  Fault  of  Culpablb  Nbolbot 

by  ranning  their  boata  in  any  part  of  the  stream  deep  enough  to  cany 

them  safely.    Id. 
L  Pbbson  mat  Dislodob  fbom  Watbbodubsb  Obstbuotion  Indubious  to 

HIS  BusiNBSS  OB  Pbopebtt;  but  he  must  not  leave  it  in  the  stream 

where  it  will  endanger  the  property  of  navigators.    Id. 
6^  Valub  of  Caboo  at  ob  Nbab  whbbb  VBasBir  was  Loct  m  not  Un« 

BBASONABLB  Mbasubb  OF  Damaobs,  where  snoh  lose  waa  the  nsnlt  of 

defendant 's  misconduct.    Id. 

See  AsBioNMBNTB,  2;  Contbaots,  4;  Ripabian  RiaBXB. 

NEQUGENCE. 

L  Nbouobnob  n  QuBsnoN  of  Fact,  and  not  of  Law.  The  Jozy  must  de- 
termine it,  not  the  oonrt.    OcUena  etc  /?.  B.  Co.  v.  Yanooodf  682. 

1  Pbbsons  in  Pbbilous  Positions  on  Railboad  Tbains  abb  not  Bjbquibbd 
TO  KxBBfliHB  Pbbsbnob  OF  MiND  and  care  of  a  prudent,  careful  man, 
with  impending  danger.  The  law  makes  allowance  for  them,  and  leaves 
the  oiroamatances  of  their  conduct  to  the  jury.    Id. 

%  PaBTT  n  NOT  LlABLB  FOB  AnOTHBB'S  AcTS,  WHBBB  LaW  GOMrBLB  EM* 

FLOTMBNT  of  such  Other  in  a  particular  matter.  James  v.  Sam  t^randao^ 

saik 


MB  Imbbx. 


C  Civr  Bf-voT  TiiiwnrfOttlfagmMiMUBoy. 

oaatnetmM  kt  to  the  kwrot  biddr  m  wigniwl  liy  Jaw.    Ai. 

6.  OwKEB  oy  VsBBSL  LosT  BT  NBouoaiiT  TowAOB,  BSBve  AoDTr  or  TOo- 

owiTBBS,  MAT  BOB' for  itts  Ion  notwithitMdaqf  that  ImL     WkMrw,  Om 

d.  in  AonoN  TO  BaoorvxKTOK  Ltjubt  Casbb)  bt  KsauoBniB  tm  Bobitd- 
ave'b  SsBTAim  iHilie  cBgnged  in  defm^aoili  oaplqjr,  in  vhairiag  and 
driving  hogs  from  defendant's  field  with  dogs,  it  is  anneceBsary,.to  aii»* 
tainamchjMstion»  tOt  prove  that  the  partioalar  aet  done  in  >  pw— anno-  af 
the  servant's  .dnty  was  oommandad  by  defendant,  or  that  defendants 
dogs  were  vidoos,  and  that  he  knew  it,  or  that  the  injoxy  was  done  en- 
tirely by  dogs  beloogiog  to  defendant.    Smith  Y,.CauBeif^  372. 

8ea  Bailmxnts,  3,  7;  CkMOiOK  Cawmi,  )$,  4;  .Cokforations,  10»  20;  Is* 
sxjBJkSCM,  1,  0;  Master  ahd  Sxbvamt,  4,  5;  Naviqablb  BiYXBa^  S. 

NEQOTIABLE  mSTaUMENTS. 

L  Nora  Df  PxHOXL  IS  Vauo  whilb  LsaiBLE.    Seed  v.  Boark,  127. 

2*  NoTS  Patablb  to  a.  ob  Bsabsr  tumroT,  ik  iLUHOiSy  be  Tbahsrbbkd 
BT  Mx&E  DsuvaBT,  80  as  to  vest.l^gal  title  in  bearer;  altho^h  itnuqr 
have  been  tnuiaierred  l>y  delivery  in  a  state  where  snch  transfer  wonld 
carry  legal  title  with  it.     ^oo«i  v.  Crist,  679. 

8.  Prxsvntmsnt  or  Bill  of  Exchanob  fob  Patmbnt  at  Timb  Aim  Plaob 

Sfboified  thbbxim  is  Uif kbosssabt  to  ohft^e  the  aooeptor.  TerbeU  v. 
Downer,  212. 

i.  AVEBMENT  or  PRESENTMENT  FOR  PATMBNT  IS  UnNBCESSABT  TO  ChaRGB 

AocEFTOK  of  a  bill  of  exchange,  and  If  averred  it  will  be  treated  aa  anr- 
plnsage,  and  need  not  be  proved.     I<L 

6  Accommodation  Indorsement  or  Bill  or  Ezghanoe,  for  Special  Pve- 
POBE  of  enabling  acceptor  to  obtain  an  extension  ef  a  debt  in  bank,  if 
such  bill  is  trausfen-ed  by  the  acceptor  as  collateral  security  for  the  pay- 
ment of  another  pre-existing  debt,  clothes  the  bill  with  implied  notice  of 
the  express  purpose  of  the  said  indorsement,  and  makes  the  bill,  in  the 
hands  of  the  transferee,  subject. to  any  defense  which  may  be  available 
against  the  acceptor.    MeKenzie  v.  Branch  Bctnk  of  Montgojnerp,  SOU. 

d.  Promissory  Notes  are  Protestablb  Securitibs  to  the  same  extent  aa 
bills  of  exchange,  in  California.     Tevis  v.  BandcUl,  547. 

7.  RaciTAL  or  *' Notice  Given"  in  Protest  is  evidence  of  that  Cset    Id, 
&  NoTARLAX  Cbrtoioate  or  Protest  or  Inland  Bills  or  Bxchanob  is 

not  Evidence  or  That  Fact,  under  the  common  law.  MeAUuter  v. 
SmUh,  661. 

9.  When  Plea  or  Usurt  is  Sbt  up  in  Illinois  as  Dbtbnbb  to  Suit  ov 

Bdll  or  BacHABQB,  Law  or  BviDBNOBof  that  state  will  keao>  larea- 
forced  aa  to  permit  the  party  pleading  it  to  give  taitimony  in  itanapport. 
Id. 

la  Lawb  or  fisaxB  wbxes  Bill  or  Bxchaiiob  is  Made  wiu«  n  Pabzdb 
are  Sobbt,  Sjjl  Bate  ov  Ihisbbbst  winch  it  ia  to  dmnr.    Id, 

IL  FiLLiNo  Blank  bob  Bate  op  Intbrbbt  bt  Patbb  ib  mot  AiosBasRiv 
of  note  so  as  to  vitiate  it,  bnt  he  osn  ceoover  «nly  iegAl  tnteBes^vBlaw  ba 
pEOves  an  agreement  or  consent  by  the  maker  to  the  rate  iaaoited;  bni 
an  innocent  holder  could  recover  the  rate  specified.    lUker  v.  Di— it,  631^ 
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a  pAfsi  «r  Bm.  Patibu  at  Dat  Cebkaik  iult  Iubxiatelt  tlvni 
Dkawxb  uk>h  its  D18BOVO&    Bockmon  ▼.  Dowenport,  182. . 

18.  Sun*  ON  "Han,  Bbovobt  osr  Dat  arir  m  Matubht,  n  irov  Pbxiia- 
TURK,  under  the  Teauui  statate,  whiofa  allowa  days  of  gnoe  only  on  oon- 
tnustB  between  merohant  and  merohaat,  thdr  faotoni  and  agent*.  OU^ 
phant  V.  DaiUu^  146. 

14L  NoTS  IS  CoMPSTBirr  Etidxnos  when  Sionatubb  or  Payor  is  ADiomo 
to  be  genuine,  und  makes  a  prima  fane  case  of  its  validity,  and  the  box- 
den  of  proving  that  it  is  fiotitions  is  on  the  party  seeking  to  oontn> 
vert  it    JTtmpUmid  v.  Jokiutonf  458. 

IS.  Plba  Showino  Bill  or  Exobakob  to  bb  Void  undbb  Law  or  Plaob 
WHXKB  It  IB  TO  BB  Paid  IS  NOT  Imxatbbial,  ss  it  is,  if  tme,  a  good 
defense  to  suit  on  the  bill.    McAUitter  ▼.  Smithy  051. 

10.  Chabob  RnriNG  Nbgehsttt  or  KonoB  uton  Fact  or  FnrDft  nr  Hanm^ 
OB  No  FuNi>s,  IS  Wbono,  where  statnte  has  so  changed  the  law  mer- 
chant as  to  give  immediate  right  of  aotion,and  without  notice,  npon  non- 
acceptance  of  draft.     Thatchtr  v.  MUlSy  95. 

17.  To  Hold  Drawer  Bbsponsiblb  under  Law  Merohant,  ir  Bill  bab 
been  Aooepted,  the  holder  must  give  the  maker  dne  notice  of  protest  for 
non-payment,  or  use  due  diligence  in  the  endeavor  to  give  such  notice.  Id, 

IS.  Under  Texas  Statute,  Drawer  or  Inland  Bill  or  Exghanob  xov 
AocsFTED  when  PRESENTED  FOR  AooEFTANCE  becomcs  immediately 
responsible,  and  holder  may  fix  liability  of  any  indorser  thereof  by  insti- 
tuting suit  against  drawer  within  the  time  and  in  the  manner  preeoribed 
by  statute,  and  without  notice.    Id, 

Sea  Alteration  or  Insiruicents,  3,  4;  Corporations,  17;  EnDBNOBy  7i 
Married  Women,  11,  12,  13;  OrncB  and  OmoBBS,  5* 

NOTICE. 

i.  Purchaser  or  Real  Estate  is  Presustbd  to  hate  NonoB  or  State  or 
Title  thereto,  where  he  had  notice  of  facts  calculated  to  apprise  him 
that  the  title  to  the  property  was  in  dispute,  and  upon  inquiry  might 
have  discovered  the  true  state  of  the  title.     Pcurber  v.  JTone,  283. 

8.  Mere  Bumor,  or  Suspicion  or  Deeect  in  Title  to  Real  Estate,  or  an 
outstanding  interest  in  a  third  person,  will  not  operate  as  constmiotive 
notice  to  a  purchaser  thereof.     Id, 

See  Agenot,  1;  Co-tenancy,  3;  Courts,  3,  4;  Ripariav  Riohtb,  IOl 

OFFICE  AND  OFFICERS. 

1.  OmciAL  Bond  Payable  to  *'the  People  or  the  State  or  Cauvorria^ 

where  the  law  requires  it  to  be  made  payable  to  *'  the  state  of  Califoi^ 
nia,"  is  sufficiently  certain  as  to  the  obligee.     Teota  v.  BandaU,  547. 

2.  Condition  in  Notary's  OrnciAL  Bond  roR  FAiTHruL  PERroRMANOE  oi 

the  duties  of  his  office  is  sufficient,  where  the  statute  prescribes  no  oondi« 

tion  for  such  bonds.     Id, 
S   OmciAL  Bond  Joint,  and  not  Joint  and  Several,  in  form,  is  good 

against  the  obligors.    Id, 
4.  OmdAL  Bond  is  not  Inyaudatbd  by  Omission  of  even  ■abstantial 

matters,  under  the  California  statutes.     Id, 
ft.  Notary's  Failure  to  Give  Notice  or  Protest  or  Notb  ib  Brbach  ot 

bis  OmciAL  Bond,  in  Califonila»    M 
Dec.  Vol.  LZY— 64 
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wrong! oily  iwoldng  a  pQot't  lioenae,  looh  boud  hebig  a  qmad  jodioiil 
body,  intnuied  with  dntiat  reqidrmg  the  tmnim  of  Jadioial  iliwtiM 

Sao  GuABDiAN  AiTD  Wasd«  U  2- 

PABENT  AND  CHILD. 
hmoM  OF  Pbohibxted  Marbiagb  not  Bastabdizko.  —A  goiUgr  husfaaad 
from  whom  a  wife  has  obtained  a  diToroe  is  prohibited  from  mairyiiigagiiB 
during  the  life  of  the  latter,  by  the  act  of  1806;  bat  the  act  doss  not  da- 
dare  a  marriage  in  violatioa  of  its  provisions  Toid.  The  issoe  of  aoeh 
ioooiid  maniaf^  are  not  illeftitimate.  Even  if  this  mairisge  was  void, 
the  issue  wonld  not  be  bastardised  if  no  criminal  proseontioit  was  iwsti 
tnted  against  the  oflbnding  parent  in  his  life-time.    Park  t.  Borroa,  64L 

See  E8TATI8  OF  DBGBDKim,  1,  17-23. 

PAETinON. 

L  V^Bsmov  BT  Suit,  ob  bt  Aobxbmbnt  aitd  iNXBBCHAvaB  ov  Dbbd^  in 
either  case  makes  the  partitioners  in  effect  pnrohasers  of  their  rsapeetisa 
lots,  and  entitled  to  hold  them  as  any  other  parchaaers.  Bwrwdl  ▼.  H^ 
mm.  247. 

2.  OojoiiBUONBBS,  IN  Pabtitionino  Eotatb  of  Dsobdbnt,  abb  PbB8UMB» 
TO  HATS  Affbboiatbd  Adyantaobs  AND  DmADYANTAOBs  aooniing  froai 
the  fact  that  a  dike  upon  one  part  of  the  property  oansed  water,  in  tiaM 
of  flood,  to  overflow  another  part,  and  the  dike  may  be  maintained  by 
the  heir  to  whom  the  land  is  allotted,  and  by  those  claiming  nnder  hink 
Id. 

I.  To  Enablb  Dbfbni>ant»  in  Bquitabui  Pboobbding,  Such  as  Butt  bob 
Pabtition,  to  Defeat  pLAiNnFfs'  Titlb  on  Gboukd  of  BBSucrnw 
Tbust,  ob  Equitabuk  Titlb  in  Tbibd  Pbbson,  it  seems  necessaiy  for 
them  to  show  snoh  title  to  be  in  themselves,  or  that  they  have  soma 
valid  defense  to  nrge  against  it;  in  which  latter  case  the  holder  of  the  titie 
mnst  be  made  a  party  to  the  soit  before  the  aid  of  equity  can  be  invoked. 
Porti9  V.  mil,  99. 

4  In  Suit  fob  Pabtition,  Dbfbndant  cannot  Imfbaoh  Plaintiff's  Tnui 
FOB  Fraud  if  his  Own  TmA  is  Taintbd  with  Samb  Fraud.  Thm 
where  A.  sued  B.  for  partition  of  land,  an  undivided  one  half  d  which 
had  been  conveyed  by  K*8  ancestor  to  A.'s  ancestor,  and  B.*s  defense 
was  that  the  purchase  money  was  paid  by  C,  who  was  en^nssrio  of 
the  colony,  and  that  the  conveyance  was  taken  to  the  ancestor  of  A.  to 
avoid  the  (aw  which  forbade  said  empresario  to  take  or  receive  any  por- 
tion of  Aaid  lands,  and  that  the  same  was  fraudulent  and  void,  R  conld 
not  impeach  the  title  on  the  ground  of  fraud,  in  which,  if  it  had  besa 
made  to  appear,  his  ancestor  was  equally  implicated  with  his  vendee,  /d. 

fib  In  Suit  fob  Partition,  Coubt  ought  not  to  Adjudioatb  and  Duposi 
OF  Subjbot-mattkb  unless  all  the  rsal  parties  in  interest  are  before  it  Id, 
See  Advbbsb  PoasBanoN,  9;  Co-tbnanot. 

PARTNERSHIP. 

L  Br  ViBiruB  of  PABRmBSHip  Relation,  Bach  Pabicnbb  n  GoNamm 
Obhebal  Aobnt  of  bis  Gofabtnbbs,  and  has  power  anthoiuiqg 
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toMtatooMMpiiiidpalaiidtlidrageiit.  So  loogM  the  relation  eiiiti, 
lie  hM  the  power  to  bind  the  partnenhip  in  all  matten  within  the  ioopt 
of  partnenhip  dealinga,  or  falling  within  the  ordinary  bneineH  end  tnun* 
aotiona  of  the  firm.    We$iem  Stage  Co.  ▼.  Walitr,  780. 

l  Qm  MiEMBKR  OF  Pabtkebship  ganhot  Bind  Fnuf  sr  Ant  CoKniAOV 
b^ond  the  limits  of  the  partnership  businees,  and  the  diaeolntion  of 
the  firm  pnte  an  end  to  his  anthority.    Id, 

IL  Pabxksbship  has  LnoTED  Existence  after  DissoLunov,  iob  Pubposi 
or  Haxino  Qood  All  Outstahdino  Enoaoementb,  of  taking  and  set- 
tling all  aoooonts,  and  ooUecting  all  the  property,  means,  and  assets  of 
the  partnership  existing  at  the  time  of  its  diasolntioD,  for  the  benefit  of 
all  interested.    Id, 

4k  Each  Pabtneb  has  Same  Rights  afteb  Disbolutiok  or  his  Fibx,  in 
the  fulfillment  of  its  outstanding  engagements  and  in  the  settlement 
of  its  bosiness  generally,  as  he  had  before.  The  different  partners'  rights 
are  not  changed,  and  unless  the  partnership  articles  stipulate  to  the  con- 
trary, a  majority  of  the  partners,  if  they  act  fairly  and  in  good  faith, 
may  conduct  the  partnership  business,  notwithstanding  the  dissent  of  a 
minority.    Id, 

5.  Only  Restriction  Which  Law  Places  upon  Contbol  op  Pabthxbship 
Apfaibs  by  a  majority  of  the-  members  of  the  firm  in  that  they  act  in 
good  faith.    Id, 

8.  Intebbst  op  Minobitt  op  Members  op  Fzem  in  Pabtnebship  Pbopebtt 
DOES  NOT  Pass  bt  Sale  thereof  by  the  majority,  if  the  latter  do  not 
act  in  good  faith.  The  latter's  interest  alone  passes,  and  the  purchaser 
would  become  tenant  in  common  with  the  former.    Id, 

7-  SuBYiviNO  Pabtneb  is  Entitled  to  Assets  op  Fibm  for  Pubpose  or 
Patino  its  Debts.  As  such  survivor,  be  may  maintain  actions  at  law 
for  the  purpose  of  collecting  debts  due  the  firm,  to  the  exclusion  of  tha 
administrator  of  the  deceased  partner.    Shields  v.  Fuller,  293. 

8  AioHOUOH  One  Pabtneb  cannot  Maintain  Action  at  Law  aoainct 
HIS  Copabtneb,  a  surviving  partner  may  well  maintain  such  an  aotion- 
against  the  administrator  of  his  deceased  partner  who  has  wrongfully 
obtained  possession  of  property  belonging  to  the  partnership,  as  such  sur- 
vivor has  the  exclusive  right  to  the  use  of  it.    Id, 

i.  Whebe  Administbator  of  Estate  of  Deceased  Pabtneb  is  Sued  bt 
SmsFiYOB  TO  Rbooveb  Monet  improperly  collected  by  said  administra- 
tor upon  partnership  accounts,  if  he  attempts  to  show  that  the  partner- 
ship was  dissolved  before  the  death  of  his  intestate  he  must  show  that 
the  accounts  were  so  divided  as  to  vest  the  title  to  them  in  each  partner 
individually.    Id, 

UX  Beoovbbt  bt  Pabtneb  Suing  Alonb  for  Injubt  to  Pabtnebship 
Pbopebtt,  and  making  the  copartner  who  refuses  to  join  as  plaintiff  a 
defendant^  must  be  entire  for  the  whole  injury.    NighUngalt  v.  BeamaM^ 

See  HuHBAND  and  Wipb,  4;  Rboeivebs,  2;  WnarBasBa,  & 

PAYMENTS. 
FazMXHTB  WILL  BE  Appbopbiated  TO  LsoAL  DEMAND,  as  between  that  and 
an  illegal  debt,  where  neither  party  directs  or  makes  any  spedfio  Bp» 
plioation  of  the  payments  before  suit.    Baekman  v.  Wright,  187' 


OMABTSa  IXD  nACTUm 
Had  anb  BwxriHi  -oonsB  ai 
J^EABTEar  to  taoovBT  moiMy  paid  1^  him,  in  omaddmaitiam  ti 
ftiit't  agreoment  to  oon^ey  to  pluntiff  hit  «evtam  liMd-d^t 
in  Batecm'a  oolony,  at  a  time  when  sach  oertifioato  was  not 
MmrufUUL  s.  Wmmn,  117. 
S.  Whsss  Several  Dsfbmdants  have  Istoonsibehst  CLAiMBt  o&  Wiu.  Oo- 
.     OUFT  Ammss  Pfismoais  towabd^  Each  Oc^nt,  on  the  event  ti.  pkini- 
iff'e  saocyrery,  they  nrnat  frame  their  pleadingB,  as  to  eadi  otiac,  in 
Dontemplatum  of  suoh  event,  or  the  oooxt  will  not  interpoae  to  «djiiat 
their  ra^eotive  rights.     TtOB  ▼.  McDtmcMt  06. 
B.  Joint  Cause  of  Aotion  oanbot  be  Divided  into  several  artiffliia     J%A4- 
^^mgale  v.  Scantuily  525. 

4.  Fasaoiis  HAvnro  Duvebbrt  and  Ofvobiib  iNTEBEsra  ao  be  Arbbked 

BY  JiTDOMBNT  may  properly  be  made  parties  defendent  in  a  anit  to  set 
aside  a  sheriff's  sale  for  fraud.     Teas  v.  McDcfntdd^  65. 

5.  Objection  that  Plaintiff  is  i^ot  Real  Pabot  in  interest-will  not«vail 

where  a  reeoveiy  in  the  action  will  bar  another  action  for  the  same 
cause.  WhiU  v.  T)u  Mary  Ann,  52a 
tt.  fisAL  Pasht  in  iKTERsar  Who  ha.t  Sub  on  W&imir  Gontbaczf  may  be 
ascertained  by  proof  tdiunde^  where  the  agency  or  trust  of  tiie  nominal 
party  appears  upon  the  face  of  the  contract.  Michigan  iSSCofe  Btmk  v. 
Pedb,  2d4. 

7.  Mbasubes  or  Keuef  abb  ADumiaiBBED  theouoh  Law  ov  Fosuiiy 

through  the  local  forms  of  action,  rules  of  evidence,  and  miss  of  ptao- 
tice.    McAUiaUr  v.  BmUk,  651. 

8.  SuFFioiXNCY  OF  CoMPLAiHT  IS  Admhtbd  bt  Answbbzko  TO  MEEixa» 

under  code  of  Indiana  of  1852.    Rimr  v.  Snoddyy  740. 

0.  THEBZ  being  No  CbBTAIN  AlLEQATION  CONGBBNINO  InTEBEBT  IN  FtAAD- 

INOS  in  an  action  on  a  bill  payable  in  another  state,  and  the  verdict  and 
judgment  being  for  a  certain  amount,  **  principal  and  interest,"  and  leas 
than  sum  stipulated  for  in  bill,  the  judgment  will,  on  ^ipeal,  be  undis- 
turbed, in  the  absence  of  a  statement  of  facts.  Roekmore  v.  Jkunuport^ 
182. 

10.  In  Beclabation  on  Tobt,  Avebment  that  Injitbt  to  plaintiffs  hogs 
by  defendant's  servants  was  done  with  defendant's  dogs,  though  it  may 
be  unnecessary,  cannot  be  diaregarded,  since  it  is  descriptive  of  the  tort 
complained  of,  and  it  will  not  allow  a  recovery  for  an  injury  done  with 
other  dogs  than  those  of  defendant.    SmUh  v.  Ccuuey,  37^2. 

11.  Oenbral  Allegation  of  Pebfobmanob  bt  Plaintiff  of  Cobditions 
of  a  contract  is  sufficient,  under  the  California  statuto.  CaL  Steam  Nam- 
igation  Co.  v.  Wright,  511. 

12.  Plbadkb  hust  State  Facts  of  ma  Case  bt  Avbbhbht  DtBMor  and 
positive,  and  not  leave  them  to  be.  deduced  by -argument  and  infarenoa 
TTtompeon  v.  Munger,  176. 

18.  Answbb  should  be  so  Cebtain  and  Speoifio  in  its  Avsbmbnts  that, 
if  admitted,  the  court  may  be  able  to  give  judgment  upon  it.    Id, 

14.  Beflioation  to  Answeb  DEFBorivE  in  Sctbstanoe  does  not  Make  It 
Bbtteb.  In  such  a  case  the  defendant  can  claim  no  more  than  he  has 
act  up  in  his  answer,  any  more  than  the  plaintiff  can  be  allowed  to  diparl 
from  the  oaae  made  by  his  bill.     Everta  v.  Agme$,  8Mk 


Baued  buobv  laBus  JoonD^  but  mky  be  ntsed  at  Oe  heariai^OBbQl, 
MB  WW,  rsplioslnoii,  and  tdtiuiouy  filed.  The  mle  ma jt  be  difftmt  aa^lip 
pleai^  bii^  with  aoewera  eome  facts'  txxuf  be  anfficieiitijr  atateo  and  aiate- 
rial,  BO  aa  to  render  it  neoeaaary  tv  take  iaaoe  vpen  them,  w&iie  efthera 
may  be  immaitBnal  of  defectively  aTomd,  and  roqaife  no-  cPMiiaL  It  m 
true,  plaintiff  mayexcept  to  aooh  parte  of  vie  anawer,  bat*  it  la  not^eaaen* 
tial  tliat  he  afaonld  do  ao  onleaa  he  deairea  a  fui*tlier  About eiy.  /(£ 
ML  Ttevmr  Taxiko  lasum  vron  Tlea  mat  bv  AoKNowKBDommF  that  It 
18  Good,  It  is  vot  so  with  Answbb.  A  plea  nmy  be  aet  down  Ibr  hear- 
ing on  objection  to  ita  aoffictency  aa  a  deranae,  bat  exoeptiODa  are  not 
taken  to  an  anawer  onieaa  tiie  ooniplaihant  raqriirea  a  nottttf^H  dbooyery 
by  probin^p  atill  farther  the  conacience  of  defendaoKtL    IcL 

I7>  PRATEE    FOR    BkSWBJLL    RxUST   IS    SUfflUIBJIT   T9   B^fABUI  COVBT  TO 

AnroKO  Affropbiate  Rblikf,  in  an  action  for  money  had  and  reoeiyed. 
Men-ytSdd  y.  lfiZ2sD»,  117. 

18.  PLAUfTirr  MAT  FRat  roR  Altbritatxtx  Bslrt  nr  Acnoir  to  Srt  Asna 
SHRBnrr's  Salb  ens  ORoxnrD  of  Jt%AJn>,  H  he  fail  in  his  remedy  againat 
purchaser  to  haye  sale  set  aaide,  he  may  haye  judgment  against  the  other 
defendants  for  damages  sustained  by  htm.     Teat  y.  McDtnudd,  65. 

19.  Ir  JuDGirsifT  Ovfebxd  nr  EviDEifCB  and  that  Dsscribjo)  ix  IforicB 
ARX  TTiTLiRjE,  YARiAyci  18  Fatal.  Thus,  a  judgment  for  one  hundred 
and  twenty-two  dollars  and  eighty -one  centi  cannot  be  giyen  in  eyidenoa 
under  a  specification  of  a  judgment  for  one  hundred  and  thirty-two  dc^ 
lars  and  eighty-one  cents.    AtMey*8  AdnCr  y.  Bodmson^  39T. 

90l  Prbumftions  of  Facts  Which  ctottij)  iror  hatr  Existed  are  often  in- 
dtxlged  to  settle  disputes  and  quiet  possession.    Conger  y.  Wecofer,  028. 

21.  Right  of  Amendment  does  not  Rest  in  Discretion  of  CbTRT,  if  the 
amendment  is  proper  in  itself,  and  is  made  in  time.    Te€u  y.  MeDmuxXdy  00. 

22.  In  Making  Amendments,  Leate  of  Court  is  Asked  for  PtrRPoss  only 
of  notifying  adverse  party,  and  preyentiog  surprise.    Id. 

28.   PLAINTlFr  MAT  SO  AmRND  HIS  FBTITIUN  AS  TO  CHANGE  CHARACTER  Or 

right  in  which  he  sues,  upon  the  payment  of  costs,  where  the  change 
doea  not  depriye  the  defendant  of  any  defense,  or  prejmfiee  any  right 
tbat  may  haye  accrued  to  him  at  the  time  of  the  amendment.  Whktehtad 
y.  MtTfoti,  \4S» 

24.  Specifications  of  Fraud,  Notice  of  Which  has  rebn*  Srrfvd  on  De- 
VSNDANT,  ARB  Ambndarlr;  but  Ifke  court's  reftisal  to  allow  amendment 
alter  ankmiaston  of  caae  to-  faacj  ia  not  reyiaaUe.  AtlUey's  AdrnV  y.  Rob' 
nuon,  387. 

25.  PLAiNTmr,  in  Action  to  Set  aside  Sheriff's  Sale  fob  Fraud,  sae 
BioKT  TO  Profound  Interrogatories  to  either  or  all  of  the  defendants 
touching  any  matters  pertinent  to  the  issues.     Teas  y.  jyVrDonoAf,  05. 

20L  Coowt  xat  Rsfusb  to  ^oatn  Partt  to  tw^ct  If bw  Answkrs^  to  fii^ 
TBXROGATORIEB  propounded  to  him,  where  first  auaweia  were  stricken 
out  as  not  sufficiently  categorical.    TcL 

27.  Brronsous  RxTsonoN'  of  Evidence  Which  could  not  CkAmrm  Rhult 
fii  no  ground  for  the  reyersal  of  a  judgment.  HeffnetiuBH  v.  Dom  nsn  ocfj^, 
019. 

28.  Judgment  of  Court  below  will  not  re  Disturbbd  wheh  there  n 
DoDOT  aa  to  the  weight  of  evideDoe.  Graham  r,  ReffmUUt  745» 
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JUDOmiCT  WILL  NOT  Bl  BSYSBSKD  BIOAnSI  VkBDIOT  K4T  AffBAB  «•  IB 

AOAnm  WnoRT  of  the  evidence.    Mom  ▼.  StaU^  433. 

30.  It  is  PfiuuHPTioir  of  Law  that  Facts  without  Pboov  or  Whioh  Vm- 
DiCT  oonld  not  have  been  found  were  proved  at  the  trial,  nnlea  the  re»> 
ord  ezpienly  negatives  such  faoti.    J<i. 

31.  Nkw  Trial  will  bs  Gbaktbd  on  Gbooni>  that  Verdict  is  Contbabt 
TO  Eyiobnge,  where,  in  action  for  breach  of  contract,  though  it  cannot 
be  shown  by  any  interpretation  of  the  proof  that  there  was  a  delay  of 
two  months,  yet  snch  time  of  delay  is  made  the  basis  of  damages  in  the 
verdict     Cufweta  Fatts  Mfg.  Co.  t.  J^o^erf ,  602. 

32.  Admission  ov  Evidengb  Latb  No  Foundation  tor  Nbw  Trial  when  it 
does  not  affect  the  verdict.    8/ieldon  v.  X{/e  Ins.  Co.^  665. 

33.   BULINOS  OF    COUBT  BBLOW  IN  GlYINO  OR  RbFUBINO  InSTBUOTIONB  will 

not  be  revised,  in  the  absence  of  a  fall  statement  of  facts.     Teas  v.  Me- 
Donaid,  65. 

34b  Afpbllatb  Court  will  not  Bbvbbsb  Judgmbnt  for  Error  wrbou* 
Injurt,  as  for  erroneous  charges  or  refusals  to  chaige,  where  the  evi- 
dence in  the  bill  of  exceptions  clearly  shows  that  the  appellant  is  not 
entitled  to  judgment.    ScUtonstaU  v.  RUty  and  Daiown,  334. 

35,  Erronbous  Instruction  Which  did  not  Induce  or  Influence  VBRDiot 
IS  not  Ground  for  New  Trial.  If  there  is  any  doubt  of  its  elfoct, 
however,  the  court  would  be  inclined  to  give  the  appellant  the  benefit  of 
the  doubt.     Western  Stage  Co.  v.  Walker,  780. 

30.  Erroneous  Charge  to  Jurt,  Unsatisfactory  to  Adybbsb  Pabst,  hov 
Objbcied  to  when  It  is  Asked  and  Given,  and  not  met  by  a  counter' 
charge,  is  insufficient  ground  for  reversal  in  a  civil  cause,  unless  it  desriy 
appear  that  the  jury  was  misled  by  the  charge  given  and  complained  d 
Thatcher  v.  MiUs,  95. 

37.  To  Authorize  Reversal,  Error  must  Clearlt  Affbar  in  Judgmbbt 
This  is  the  well-settled  rule.    Roebnore  v.  Davenport,  132. 

33.  STATBiiENT  IN  EscoRD,  CERTIFIED  TO  Year  AFTER  Trial,  and  purporting 
to  contain  only  what  the  judge  "  can  recollect  after  the  lapse  of  so  long 
a  period  of  time,"*  is  not  an  authentic  statement  of  faots.  Teas  v.  Jfe- 
Donald,  65. 

30.  Cattses  of  Exception  not  Assigned,  and  not  AFvaonNO  Fouhdation 
OF  Action,  are  Waived,  where  special  causes  of  ezoeptioa  have  been 
sssigned.     Id. 

40.  Questions  as  to  Correctness  of  Decisions  of  Dibzrict  Coubt  husx 
First  be  Raised  there  by  bill  of  exceptions,  before  they  will  be  no- 
ticed here.     Western  Stage  Co.  v.  Walker,  780. 

41.  Court  to  Which  Appeal  is  Taken  cannot  Take  Cognizance  of  Sub- 
ject-matter if  court  whence  appesl  was  taken  had  no  powor  over  it. 
Moore  v.  Hillebraint,  118. 

42.  Bill  of  Exceptions  will  not  be  Rejected  bt  Appellate  Court, 
where  it  was  signed  and  filed  by  leave  of  court  below,  at  a  term  subse- 
quent to  the  one  when  the  cause  was  tried,  without  objection  by  counsd 
for  the  adverse  party,  and  who  signed  an  agreement  as  to  what  it  should 
embrace;  especially  after  submission  of  the  cause  to  that  court  upon  the 
record  as  made  up,  and  without  any  prior  motion  to  strike  out  the  bilL 
Turnpike  Co.  v.  McCarty,  168. 

Bee  Adverse  Possession,  0;  Alteration  of  Instruments,  4;  Cohtrai7IB» 
7-0;  Corporations.  3,  4.  6:  Courts:  Criminal  Law,  2,  0-18,  83-3S| 
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BjBCTncKVT;  Equity;  Bvidbnob;  Exiounoim;  Exxodtobs  ahd  Adiczv« 
nnuTOBa,  18-20;  IvjVHcnoini;  IvnuBXPnoB;  Iktbbflbadbb;  Jubo- 
MBiTs;  Mabbiaox  and  Diyobcb,  8, 0;  Mobsoaosb;  NAyzoABLX  Ritxbs, 

1;  NlQOTIABIJi  iMaTBUKKHTS;  PABTnXOK;   Pbobatb  Ck>UB!n;  PbO0I88| 

RiyABTAif  SioBTBi  17,  IS;  SxATUTX  or  F&AiriM,  5;  Statuti  or  LaiizA« 
nous;  SzA&i  Digibib;  TBxarAas;  Tbotbb;  Wizbbbbbb. 

POSSESSION. 

FOBBBSUOH  GiTBB  TiTLB  OVLT  BT  PRBBOlimOir  of  B  gTBOt  OT  UoeOBB  bOBH 

the  owner.    Oongerr,  Weaker,  528. 

See  Adtxbbb  Pobsxssiov;  Rtfabiaw  Riobxb,  8»  9l 

POWEBa 

1.  PowxB  OP  ArFODTTMXHT  IB  HOT  EzBOUTXD  nnleM  lome  itops  are  takea,  or 
■ome  actB  done,  with  this  sole  and  definite  intentioii,  which  matt  be  saoh 
as  are  properly  referable  to  the  power.    MUekeU  v.  Denton^  403. 

%  CocTBTS  or  Equity  will  Aid  Dbtbctivb  ExBCunoir  or  Powxbb,  bvt  nol 
the  noa*executioii  of  them.    Id. 

M,  Equity  will  not  Aid  Execution  or  Powbb  or  Appointmbnt  held  by  one 
who  intended  to  execute  it,  bnt  failed  to  do  80  because  erroneously  ad- 
vised by  her  attorney  that  it  was  unnecessary  to  exercise  it.  This  was 
not  even  a  defective  execution  of  the  power.     Id. 

4.  Whebx  at  Timb  Powkb  or  Attobnxy  was  Givkn  Onx  to  Sell  Real 

Estate  He  Gave  to  Pebbon  executing  such  power  an  agreement  that 
he  would  use  the  power  of  attorney  subject  to  such  written  instructions 
as  the  maker  might  give  him,  this  agreement  cannot  afifect  the  operation 
of  the  power  as  to  third  persons  without  notice.  Young  v.  WrigfU,  303. 
Bt  PxBsoN  AcriKO  under  Poweb  or  Attorney  Executes  Agreement  roB 
Sale  or  Land  in  duplicate,  delivers  one  copy  to  the  proposed  purchaser, 
and  retains  the  other.  His  power  is  afterwards  revoked,  and  he  then, 
without  fraudulent  intent,  and  without  the  knowledge  of  the  grantee  of 
such  revocation,  procures  the  copy  retained  by  himself  to  be  attested  by 
witnesses,  acknowledges  it,  and  has  it  recorded:  held,  that  this  did  not 
constitute  an  alteration  of  the  instrument,  or  a  defense  to  an  action  for 
the  specific  performance  of  the  agreement.    Id. 

PROBATE  COURTS. 
I.  Pbobatb  Court  is  Interior  Court,  and  cannot  take  jurisdiction  or  ad- 
mixuster  remedies  except  as  provide<l  by  statute.    Orhnet^a  Uataie  v. 
NorriBf  545. 

5.  Jurisdiction  or  Probate  Court  to  Grant  Administration  is  Cob* 

CLUDED  BT  JUDGMENT  OY  That  Court,  and  caunot  be  collaterally  at- 
tacked.   Driggs  v.  Abbott,  214. 

t.  Approval  or  Claim  by  Probate  Court,  ArrER  its  Allowance  by  Exec- 
utor OR  Administrator,  is  Quasi  Judgment  which  cannot  subse- 
quently be  set  aside  by  the  probate  court,  or  reviewed  in  another  court 
on  appeal.    Moore  v.  UiUebrant,  118. 

t.  To  Set  asidb  Judgment  or  Probate  Court  Approving  Claim  Barrbd 
BY  Statute  or  Limitationb  before  its  allowance  and  approval,  independ- 
ent proceedings  must  be  instituted  within  a  reasonable  time  in  the 
tnoit  court. 


6M  Indjez. 

ft.  JuBttioonQw  or  OsBBAnfQanaziioQsDisR  &!£■<» 

affinoAtiTaly  Appaan  m  &  ooIlaJienl  pnwfwdfng  by  a  rword 
admininfamtor'a  petitioii  lor  an  osder  to  aoU  each  realty,  afliyng  ai  a 
groimd  therefor  deficiency  of  perwmal  aiaeti  for  the  paynant  o£  dabli^ 
and  an  order  of  eale  by  the  ooorty  baaed  on  each  petition.  SaUomttail  t. 
SUe^  and  Davmon^  33^ 

0.  Obdke  or  Salb  or  Intbstatb'b  Rbaltt,  bt  Orphans'  Coubt,  ahd  Pbo- 
oiBDiiros  Had  tebbbuitdbb*  ipfaara  tba  record  ahowa  afBrmatively  that 
the  conrt  had  jnxiadiGtion  to  order  the  aale»  that  the  land  waa  adid  nadar 
ita  order,  that  the  court  daly  approved  the  sale,  and  that  a  deed  vaa 
ezeonted  to  the  porohaaer  in  aooordanoe  therewith,  aie  in  the  nature  ol 
proceedings  m  rtm;  and  though  they  may  abound  in  errors,  are  condn- 
aiye  until  vacated,  and  cannot  be  coUaterally  impeached.    Id, 

L  Bbgitals  in  Dxgbbbs  or  CouBas  or  Sfbciajl  Lzjoxed  Powebb  gasvot 
GiVB  JuBUOionoN;  but  where  the  jniiadiction  otherwise  appeao,  aa  ia 
the  oaae  of  an  order  of  sale  of.  an  intestate's  realty,  by  eochibition  of 
petitions  therefor  and  the  action  of  the  court  thereon,  the  decree  may  ba 
looked  to  for  the  purpose  of  determining  whether  the  action  of  the  court 
was  predicated  upon  two  petitions,  separately  shown  in  the  record*  or 
whether  the  two  were  regarded  aa  one  application,  and  one  aa  amenda- 
tory of  the  other.    Id, 

8»  Pabol  Evidbnce  is  ADMiaaiBLB  to  Pbovx  Death  or  Sbbbxtt,  who  waa 
tm  ofido  the  administrator  of  the  estate  of  a  decedent^  as  a  juziadie- 
tional  fact  upon  which  the  court  acted  in  appointing  a  subsequent  ad- 
ministrator, where  the  validity  of  a  sale  of  the  decedent's  realty,  on  the 
application  of  such  subsequent  administrator,  \b  collaterally  impeached. 
Id. 

%  Dbbd  bt  GomassioNXBa,  to  Pubgbasbb  at  thbib  Salb,  undbb  Ordbk 
or  Obphans'  Coubt,  Lb  admissible  as  evidence  for  the  grantee  of  such 
purchaser,  in  a  suit  by  the  intestate's  heir  at  law,  if  it  embracea  any 
portion  of  the  land  so  sold,  though  the  description  contained  in  it  does 
not  correspond  to  the  description  of  the  land  sued  for,  and  a  general  ob- 
jection thereto  should  be  overruled.    Id 

IIL  Salb  bt  Commissionbbs  undbb  Obdeb  or  Obthans'  Coubt  la  not  inval- 
idated  by  indefiniteneas  and  discrepancy  in  the  desoription  of  the  land 
In  the  petition,  order  of  sale,  report  of  sale,  and  commissioners'  deed,  if 
it  appears  that  the  land  sold  and  conveyed,  by  the  commissioDera 
within  the  description  in  the  petition  and  order  of  aale,  and  in  anch 
parol  evidence  is  admissible  for  the  purpose  of  fixing  the  boandades  of 
and  identifying  the  land  sold,  according  to  the  data  funushad  1^  the 
deed.    Id. 

U.  JaBianionoN  or  Obphahb'  Ooubt  to  Obdbb  Salb  or  ImanrATB'a  Bbaltt 
attaches  on  the  filing  of  a  petition  by  the  adminiatrator  therefor,  deacrib- 
ing  the  lands  sought  to  be  sold,  and  disclosing  the  statutoiy  ground 
alleged  aa  a  baaia  therefor,  and  the  omiBsion  to  state  the  names  and  agea 
of  the  heirs,  and  who  are  of  full  age,  auch  not  being  jurisdictional  facts, 
is  a  simple  irregularity,  and  will  not  affect  the  exeroiae  of  the  power  to 
decree  such  sale  when  neceaaary  for  the  purpose  of  distribution  of  tha 
estate.    jPEetcTs  Hekn  v.  OoUM>y,  341. 

UL  Obdbb  or  Salb  or  Intestate's  Bsaltt,  and  Pboobbdivqs  Hao  «hxbb> 
17HDEB,  where  the  court  had  jurisdiction  to  order  such  sale,  are  conolaaiva 


■HU  iwflHOs:  wui  ■Mn4irM|ipunsi0B  as  iiuias  w  ibbb  flMMon  w  ren* 
dent  hefan,  or  to  make  pubHcatUm  m  to  non-i«rideiit%  or  of  ea  infuit 
4idmtdmA*m  goflrdJeii  to  dmj-  the  eUegstaone  of  the  pBtitiaii«  and  the 
^rantt  of  proof  «f  the  ejriatanoa  o£  the  alleged'  gtauid.  of  sale,  though  thej 
mi^t  be  aoAchatti  to  xevene  the  pasoeeedinge  ul  aa  appellate  ooart^  wiU 
hasreno  wei^fcinAGidlataralaitedLOiLBiohorderandpirQceediiiga^  Id, 
tt»  KAtmcaasioirBrGouRvov  CoMUvmaiftaa^  Saia  is  Tsar  ov  its  Cobbkct- 
KE88f  in  oomplianoe  with  an  order  of  sale  under  the  Alabama  aot  of  1822; 
and  the  act  of  lfiM»  repairing  exeeotonand  adminiatratora  to  give  notice 
of  the  time  and  place  of  sale,  does  not  apply  to  such  oommisaioners'  aalea. 

Id. 

Bee  DiB])6»  3;  BxsocvoBS  aitd  AjmaisiSiATOBB;  Wills, 

PROCESS. 

L.  FiBflov  MAX  Apfoibt  ATTOBafxz  wixH  GAPAGErr  "TO  Bs  SusD,"  or  to  be 
served  with  pioeesa  in  hia  place  and  atead,  and  service  of  proeesa  on  anch 
attorney  will  have  the  same  effect  as  service  upon  the  prindlpaL  Coffee 
V.  Silvan,  169. 

S.  Dkfbct  IK  SxRYics  OF  Pbocbss,  bt  Failuilb  ov  Shxriff  to  Serve  Copt 
OF  Complaint  with  the  summons,  is  a.  mere  irregularity^  and  not  avail* 
able  on  error,  after  judgment  by  default.    Dew  v.  Cunntngltam^  362. 

S.  Absence  ob  Insutficienct  of  AFFnoAViT  fob  Pcbugation  is  No  Gbouitd 
OF  Bbvebsal  of  a  judgment  by  default  on  service  by  publication,  where 
the  statute  allows  any  defendant  notr  personally  served  to  come  in  and 
answer  within  six  months  after  judgment^  and  the  appeal  is  taken  within 
the  six  months.    Ouy  v.  Ide^  400. 

4.  When  Shebof  is  Pabtt  to  Action,  Glebk  mat  Dibbot  Pbooess  to 
GoBOBEB^  although  these  be  no  proof  that  the  sheriff  ia  a  party.  Tha 
clerk  is  presumed  to  know  who  is  aheriS^  and  may  aot  on  his  own  knowl- 
edge  in  isaning  the  process  in  such  a  case.    OUpkoMi  v.  DoUom,  146. 

&  Cleb&  mat  Dibxcbc  Pbooess  to  Cobonxb  without  Avbbmbnt  in  Peti- 
nax  that  thetaheEiff  ia  a  party  to  the  action.  It  ia  the  better  practice  to 
insert  such  averment,  but  its  omission  is  not  Aitala  and  may*  if  raquired» 
be  aupplied  by  amendment.    Id. 

t.  Venditioni  Exponas  is  New  Pbocbss  in  Cabb,  and  can  only  conminnicate 
and  impose  powers  and  duties  upon  the  sheriff  then  in  office,  and  ez* 
sheriff  haa  no  more  authority  to  act  under  it  than  an  nnoffioial  stnagME^ 
Btmk  qf  Temieaeee  v.  Beottj^  58. 

See  CoaspOBAXiovs,  6. 

FBOFITa 
See  DamaobS)  2,  S. 

PUBLIC  LAND& 

ft  O^ffnoKMun  Aitm  ns  Gbantb  is  Tbub  Soubob  or  Trtlb  to  AxXi  Labbs 
IN  This  Countbt.    ffulUmn  v.  MeLenane,  780. 

%  BlORTS  OF  OOOUPANTS  OF  PUBLIC  LaNDS  ARE  FOUNDED  ON  PBBSUMPTIOV 

of  a  license  from  the  government.    Cengfr  v.  Weaver,  528. 
8l  iHBiaMKOB  Gbbbhukktb  fob  Lands  m  Heibs  ob  OBioiifAZ.  OsamiB 
cannot  affect  the  rights  of  a  party  having-  a  benefioiai  intsnsfe  theiela. 
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The  hdn  In  saob  ouw  will  hold  th«  laad  ia  trail  for  ttM  pMf  < 
Wheal  ▼.  Owenif  164. 
i.  Obahtu  Of  Laiom  could  Alikvazb  Sams,  todke  Texas  Ooloi 

Law  ov  1828,  Ikmkdiatblt  on  his  Aoqvibino  Right  or  Pw»KBrr 
iBiBinr.  The  period  of  soqnisltioii  oommenoed  with  date  of  oonoaanon; 
sod  sll  reqairemeatB  of  Uw  oonoemiiig  cultifmtiaa  wen  fulfilled  if  it  wis 
dooe  within  two  yean,  either  by  originsl  gnatee  or  hit  Tendee.  FoHm 
T.  ffm,  M. 

See  Oo-^norAHOY;  2;  Obavts;  Bxpabzak  Biobx%  B-IL 

BAILROADS. 

L  'BuiLDfaa  RAniROAP  Tbaok  so  as  to  GomnoBim  vo  Othkr  PuitFusas  n 
WKFHZK  Chabtib  Powbhs  of  s  nmroad  oompeay,  if  the  prinuury  objeel 
WM  for  railroad  purpoeee.    Joma  ▼.  Wutem  Vtrmowt  EL  R,  Cb.,  206. 

S.  Bailboajd  Compant  is  Liabls  fOR  Manner  of  Ck>NSTRucTiHo  Bkbahk- 
MXNT,  if  the  mode  of  oonstniotion  ia  fairly  within  the  charter  powers  of 
the  company.    Id, 

S.  Consent  to  SunrxR  Land  to  bs  Ovbrtlowsd  in  Gonsbqubncb  or  Buiu»* 
iNG  Railroad  Ehbankmbnt  is  not  Waiter  of  the  right  to 
for  defective  oonstniction.    Id, 

See  CkmroRATXONS^  8;  Insurance,  9;  NE0LiOBMaB»  8L 

RAPE. 
See  CRmiNAL  Law,  21-24. 

RECEIVERa 

* 

L  Order  Afpointino  Receiver  in  Suit  to  Foreclose  Mortoaob  n 

NBOUS,  and  must  be  nversed.     Ouy  v.  Ide^  490. 
S.  Disposition  or  Fund  in  Hands  of  Receiver,  in  a  suit  to  dinolve  a  psit> 

nerehip  and  distribute  its  assets,  cannot  be  aflfected  by  any  action  of  the 

parties  to  the  suit  so  as  to  deprive  the  court  of  power  to  control  VL 

Admmt  v.  HatkdL,  401. 

See  AiTACHMENTe^  3. 

RELIQIOUS  SOCIBTIBS. 

ItoJOIOUS    SOCIETIBS    HAVE    RjGHT  TO   PRESCRIBE    SUGH    RULBS  AS  THBT 

MAT  Think  Proper  roR  Preserving  Order  when  met  for  pablio  woi^ 
ship,  and  evidence  tending  to  prove  the  violation  of  their  rales  is  admis- 
sible to  ndnce  damages  in  an  action  against  them.  McLam  v.  Mailock, 
746. 

REMAINDERa. 

Vbbsbd  Remainders  Created  bt  Will  in  Slavbs  Vest  nr  Remaihdbb- 
MEN  AT  Testator's  Dbath,  and  the  increase  of  such  slaves  belon  the 
time  of  enjoyment  of  the  remainden  goes  to  the  remainderaieBy  and  not 
to  rssiduary  legatees.    PkOiipa  v.  Phmp$,  601. 

RIPARUN  RIGHTS. 

L  Maxim,  Ski  Utbre  Too  ur  Alienum  non  LAOSb  smplntteUy  m^tkf^ 
to  r^arian  proprietors.    BurweU  v.  Hcbion^  247* 
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ti  B**^*'^*  PlorasROB  HIS  Ko  Biobt  to  Divbbt  Sibbam,  or  tmj  purl 
of  it,  ban  its  Moastomed  oonna,  to  the  injniy  of  othor  ponooa.    Id, 

IL  BxTATtiAV  Pbopbirob  mat  Ebxot  Ant  Wobx  nr  Obdxr  to  Paavurr 
mB  liAHD  buho  OvxsrLOWXD  by  any  ohan^  of  the  natond  state  of 
the  stream,  and  to  prevent  its  old  oourae  from  being  altered.    Id. 

4.  BxFABiAN  PBOFBIXTO&  MAT  voT  EsiOT  Aht  Wobk  that  in  time  of  ordi- 
nary flood  will  throw  the  water  on  the  grounds  of  another  proprietor,  so 
as  to  OTerflow  and  injure  them;  and  for  sneh  injury  he  will  be  liable  la 
damages.    Id 

0W    RiPATWATf    PbOFBZBTOE   HAS   BlOHT  TO   MaDITAIN   DzKB  ON  BIS  LaND^ 

oonstmcted  along  lineof  49^eek,  and  which  in  time  of  flood  causes  the  sor- 
plns  water  to  flow  wholly  over  the  land  on  the  opposite  side  of  the  creek, 
when  both  he  and  the  opposite  proprietor  claim  under  the  same  person 
who  erected  the  dike  when  he  owned  the  land  on  both  sides  of  the  creek.  Id. 

6.  Afpopbbiator  Aoquibbs  £ioht  to  Divebt  Watbr  of  streams  on  pub- 

lic lands  by  ditches,  flames,  etc.,  for  mining  porposes,  in  Oslifomla, 
where  no  riparian  rights  have  intervened,  and  no  prior  rights  are  in- 
vaded.   Conger  v.  Weaver^  528. 

7.  BiOHT  or  ApFBOPBiATiNa  Watbb  on  Stbbamb  on  Pubuo  Lands  n 

F&ANCHiSB,  like  that  ojp  digging  gold,  and  is  founded  on  a  presumption 
of  a  general  grant  from  the  sovereign  and  a  license  from  the  state.    Id, 

S.   PoSBSaSION  AND  ACTS  OV  OWNXBSHIF  ABB  EVIDENCB  OF  RiORT  of  prop- 

ert>,  and  this  principle  applies  to  appropriators  of  water  from  streams 
on  the  public  domain.    Id. 

0.    SuVflOIBNT    P083B8SION  AND  AOIS  OF  OwNBBSHIP  BT  AfFBOPBXATOB  OF 

Watbb  from  a  stream  on  public  land,  constructing  a  canal  therefor  un- 
der license  from  the  state,  are  shown  to  be  conclusiYe  evidence  of  his  right, 
where  he  proves  a  survey  of  the  ground,  planting  of  stakes  along  the  line, 
and  the  actual  commencement  and  diligent  proeecution  of  the  work.  Id 
IOl  iNCLoeuBB  OF  Gbound  fob  Canal  bt  Apfbopbiatob  of  Watbb  from 
a  stream  on  public  land  is  not  necessary  as  evidence  or  notice  of  his 
right.    Id. 

11.    SuOHT    DrVBBOBNCB,  IN    CONSTBUOTINO    CaNAL   BT  AfFBOPBXATOB   OF 

Watsb  in  a  stream  on  public  land,  from  the  surveyed  line  where  it 
passes  through  the  premiees  of  a  settler,  where  both  lines  pass  through 
his  land,  is  no  trespasB,  and  gives  no  right  of  action  unless  actual  damage 
is  shown.    Id. 

\%  Ripaktan  Pbofbibtob  has  Ko  Pbopbbtt  in  Watbb  Itbblf  which 
flows  by  or  through  his  lands,  but  a  simple  usufruct  while  it  passes 
along.     SUin  v.  Btircfen,  394.  ^ 

13.  Each  Riparian  Pbopbibtob  has  Rioht  to  Ubb  Watbb  Which  Flows 
FBOM,  BT,  OB  THBOUOH  HIS  LANDS,  for  all  Ordinary  purpoees,  and  for  the 
gratification  of  natural  wants;  and  may  consume  even  the  entire  stream, 
if  abeolute]^  necessary  for  domestic  purposes.  He  also  has  the  right  to 
its  extraordinary  or  artificial  use,  provided  it  is  not  forced  back  on  the 
lands  of  the  proprietor  above  him,  is  not  unreasonably  and  injuriously 
precipitated  on  the  lands  of  the  proprietor  below,  and  is,  before  it  leavee 
his  lands,  restored  to  its  accustomed  channel  without  material  diminu- 
tion.   Id. 

14k  Riparian  Pbofbietob  is  Llablb  for  Dahaobs  to  Injubbd  Pabtt 
where  he  diverts  water  from  its  natural  channel  for  artificial  uses  in 


^pNBCHJf  HnUMBs  10  IBJiUlMllHy  IIIMS  I'igllM  Ol  W 

aad  doM  not  ratam  the  iiwtar  ta  ite  ntenil  ofaBiiMl  bsiow  ife 
the  luids  ol  Hflfa  pDopKUtor.    AL 

ML  BxFABiAir  Pbofbibob  xat  Sbow,  nr  MnBEOJixioir  or  Baicmdb*  tin*  tiie 
meuis  provided  bj  him  for  iMtontiOB  of  the  mtar  to  its  fwyiinil  cbaii- 
afll  era  rendoEttd  ioiffioieiit  for  tfaafc  pnipoM^  aftar  tho nocter  hoo  leffe  faio 
land,  1^  the  aofe  or  iatoElcMnoe  of  frtfakd  ponon,  hot  it  is  so  cesbom  for 
hit  wrong.    Id, 

16w  Right  of  Rtpaktan  Pbofbhtob  to  Divkbt  Water  man  ixs  Chabkbl 
n  CoHDmovALy  and  the  oonditiQn  iehiB  dnty  to  iMtmnj  the  water  tiioa 
dirartod  to  the  •tream  from  irtuch  it  waa  token.  It  ia  not  aa  afaaalnta 
right*  hat  a  oontingant  one^  made  ahaohito  <ni]y  hy  a  rofeozn  ol  tho  water. 

17*  OOMFLAUIT    ALLSOnrO  THAT  BffAlOAH  FrOFBIXIOB,  ARBB  DiTlBTCia 

Watbb»  did  not  BBsroRn  It,  la  Good.  Hjb  liability  reato  on  the  naked 
foot  that  he  did  not  retom  the  water;  not  on  the  i  wiennn  why  he  did  nd 
Id. 

18.  No  Matbrial  Vabiancb  Exists  betwibn  AujMaATioiiaiuiD  Pnoon  when 
the  complaint  allegea  that  defendant  wrongfnlly  diverted  the  water  and 
prevented  its  retnm,  while  the  evidence  ehowa  that  while  the  water  wie 
originally  diverted  by  him  he  provided  means  for  its  retom  to  its  natn- 
nd  channel  above  plaintiff's  land,  and  that  its  retam  was  pieveuled  by 
the  aot  of  another  person  after  it  left  defendautfs  land.    Id, 

19l  Riparian  Ownbr  whosb  Lands  abe  Bounded  bt  Navtoablb  Sibbam 
above  the  ebb  and  flow  of  the  tide  has  an  absolute  right  to  nee  the  land 
ooveied  by  said  stream  to  liie  oenter  of  the  thread  thereof,  snbjeet  to 
the  right  of  the  pablio  to  use  the  stream  as  a  public  highway  for  the 
passage  of  vessels  employed  in  Its  navigation.    WaOetr  ▼.  Shtpasrdmm^  324. 

20.  Common  Council  of  City  has  Kg  Powsb.  TaSsTABLiBK  "Dock  Lotb** 
BBTOND  Whioh  No  Ripabian  Owneb  upon  a  navigaUe  stream  might 
oonstmct  a  wharf.  Such  owner,  owning  the  land  to  the  canter  ol  the 
stream,  subject  to  the  public  easement  for  navigation,  has  a  right  to  ocn- 
stmct  his  wharf  as  he  pleases,  so  that  it  does  not  interfere  with  audi 
easement.  To  restrict  his  right  to  build  a.  dock  beyond  soch  line  would 
he  taking  private  property  without  makii^  jnst  compensation.    /dL 

%l*  Ripabian  Pbopbibiob  will  be  EaiaoiNBD  mofL  ConaxKacinro  Dm 
which  will  destroy  the  dike  of  the  opposite  proprietor  and  ooaaa  over- 
flow of  his  lands,  whioh  latter  dike  the  oppoaita  proprietor  baa  a  legal 
right  to  maintain,  as  he  olaima,  under  one  who  bnilt  the  dike  iHisn  he 
owned  the  }and  on  both  sides  of  the  stream;  and  the  ooort  will  caass 
the  abatement  of  so  much  of  the  defendant* a  diks  as  will  injnre  the  dike 
or  hmd  of  the  plaintt£    Bwemil  v.  JSTofteoa,  2i7. 

See  Navioablb  Rivbbb. 

SAUSa 
1.  flUui  or Cbatibu» without  Immbdiatb  Dbuvskt nVoiD against  eredil- 

ors,  by  the  ststnte  of  frauds,  though  no  levy  is  made  before  aanheeqneBl 

delivery.    Chenerp  v.  Palmer,  498. 
SL  Absolute  Bill  op  Sale  cannot  be  Showit  to  bb  MobtoaoBi  as  againsi 

ereditors  of  the  vendor,  where  there  is  no  immediate  deliveiycf  tbe  pro^ 

erty.    Id* 


••  Bux  or  Balm  PBiTAnair  XTimwi  btoop  to  »■  IfeBroAoa  GBiAns  Saaan 
TuTflT  «i  io  ihb  nuphia  in  l»Tor  of  the  vaodor,  and  ia  toid  «i  io  craditoft 
if  allowed  to  operate  aa  intended.    Id, 

4k  FE4imxNSALB»AHAiaAixaTCBBD]!TOBa,iBQijnTio«iOBCouxT«andnoifor 
the  jury,  where  the  facta  are  not  dispated,  and  the  bkw,  upon  thoae  faoti, 
deolarea  the  tiiiiiiaatiliicMi  frandnlentb     ItL 

ff.  AovAScaa  Madb  aiter  Dbliyxbt,  on  Saue  or  Mobtoaob  or  Cbatoim 
Fravdclint  and  void  aa  to  oreditora  for  want  of  immediAte  deliveiy,  if 
made  purauant  to  the  original  a^p-eement,  are  tainterl  with  the  aame 
fraud,  and  no  claim  can  be  made  therefor  out  of  the  proper^  aa  agalnal 
a  levying  creditor.    Id. 

ft.  If  BaaipjmT  oy  Own  Plaob  Obpmm  QooaM  of  Rmthint  of  AyoTHia  Placb, 
AND  Thsi  Make  No  Mxntiqn  of  Mahnkb  of  DKuyxaT,  and  the  seller 
dellyera  the  goods  to  a  common  carrier  to  be  carried  to  the  buyer,  this 
doea  not  amount  to  a  delivery  of  the  gooda  to  the  buyer;  and  if  the  gooda 
are  loat  by  the  common  carrier,  the  buyer  cannot  be  made  to  pay  for  them. 

Lo^y.WigK  686. 

See  Aosaor,  2. 

SET-OFF. 

JuDOMXHT  AS  SxT-oFF.— Whkbb  Iinx>B8ri  OF  BiLL  Son  Makxr  THUnCWy 
a  judgment  against  payee  obtahied  by  maker  in  another  separate  and  die- 
tinct  aotion,  and  after  payee  had  negotiated  the  bill,  cannot  be  available 
as  a  aet-ofif  against  indonee's  auit,  unless  the  original  payee  still  owns  the 
dialt  sued  on,  or  has  eome  benefieial  interest  in  the  suit.     Thatdier  v. 

jr«as,96. 

SHERIFFS, 
flea  ExacnmoHB;  Landlobd  and  Tmsajxt^  7;  P&ogbb;  Vfvmmm^  % 

SmPPINQ. 
Bee  iKBUBAirca,  8;  Navioabls  Rrvnta;  Naouonna,  & 

SPECIFIC  PERFORMANCE. 

1.  Vaaiiva  FbKFans  Right  to  Sfboifio  Pirformakck  bt  Rkfuhvg  to  Pat 
at  maturity,  on  demand  and  tender  of  a  conveyance,  a  note  given  for 
the  purchase  money  of  land.     Peoria  v.  CovUlaud,  543. 

9m  Fact  that  Land  Contracted  to  be  Sold  for  Fair  Pricb  has  Sinci 
BiooiUB  MoRB  Valuable  is  not  such  a  circumstance  of  hardahip  as  would 
prevent  a  decree  for  the  specific  performance  of  the  oontiact.  Tomng  v. 
Wriffhi,  303. 

S.  AcnoN  FOR  Spbcifio  Perforicangb  of  Contract  to  Conybt  is  Barrei> 
in  four  years  after  the  maturity  of  a  note  given  for  the  purchase  money, 
where  the  agreement  was  to  convey  on  payment.  PearU  v.  ComOamd, 
643. 

STARE  DECISIS. 

Oovmn  WILL  not  DaPAar  from  Dboisions  RaoooNizaD  bt  SnasaQuam 
Gatas,  and  which  have  become  a  rule  of  propertyt  even  though  a  difibrent 
oonclnaion  might  have  been  reached  if  the  question  presented  were  aa 
open  one.     Field's  Heirs  v.  OoUUbjff  341. 
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8TATDTB  OF  RLiUM. 

L  BtATVTE  or  FkuuM  MUST  n  Plbadxd  t» 

▼.  JMkoO,  488. 
ti  ScATOTB  09  Fraum  Don  Hov  Afplt  TO  BMiiaara 

operation  of  law.    Id, 
IL  To  Takx  Gabb  out  or  Siatotb  or  Fradds,  Ko  Fobm  or  Lamuaox  b 

Kscsssabt;  anything  finom  which  tho  intention  may  be  gylicred,  as  in 

other  contracts,  or  any  kind  of  writing,  from  a  eoleaui  dead  dowm  te 

mere  hasty  notes  or  memoranda  in  books,  papers,  or  letters,  ia  snfliriiiit, 

MicComM  Y.  BriUhan,  661. 
i»  WBmKGfl,  Nons,  ob  Kbm orahba  SnmoixxT  so  Tan  Can  on  ev 

Statutb  or  Fbaudb  most  contain  enoo^  on  their  fsoe,  or  by 

to  fix  the  namee  of  the  parties,  the  interest  or  property  to  be  aflbeted, 

the  consideration  to  be  given.    Id, 
Ik  Undxb  Statutb  or  Fbaudb,  Obuoatiov  must  bb  Siohbd  wt  Pabtt  €■ 

HIS  LAwruLLT  Authorized  Aobnt;  and  parol  proof  of  ageoej  will 

hold  party  acting  as  agent.    Id. 
6.  UiTDBB  Statutb  or  Frauds,  Sioimro  kithbb  nr  CAmoH,  Body,  ok  at 

End  or  Instbumbitt  will  bz  SumciBUT,  bat  the  ooniraci  njsat  be 

signed  with  intent  to  enter  into  it,  most  he  mutoal,  reciproeal,  and  upon 

good  or  valid  consideration.    Id, 

7.  MlBTAXBS  IN  CONTBAOTB  WITHIN  StATUTB  Or  FRAUDS  MAT,  AS  OT 

CoNTBACis,  BB  CoRBBCTRD.    Intention  governs,  latent  ambignitieB 
be  explained,  and  evidence  of  extrinsic  facts  will  sometimes  be  adauttod 
to  identify  the  person  or  thing  intended,  or  the  quantity  of  intereaL    Id, 

See  Salbb. 

STATUTB  OF  LIMITATIONS. 

1.  Statutb  or  Limitationb  will,  in  Texas,  Bar  Action  on  Judomrbt  of  a 

sister  state  in  ten  years.    BeUl  v.  Boytf,  61. 

2.  Statute  or  Limitationb  will,  in  Texas,  Bar  Aotion  on  Forbov  Judo* 

MBNT,  other  than  that  of  a  sister  state,  in  four  years.    Id, 

3.  Tbubtbb'b  Action  or  Detinue  is  Barred  in  Six  Tears.    Brpam  v« 

Weenu,  407. 

i.  Trustee's  Delay,  until  Barred  bt  Statute,  will  auo  Bar  Gbsiui 
Que  Trust.    Id. 

6.  Statute  Whioh  Babs  Reoovebt  of  Female  Slavs  Hbld  in  AmrRRSB 
PoBSBssioN  also  Babs  Recovebt  or  HER  CHn.DRKK  bom  aftsr  the 
commencement  of  the  adverse  poesession.    Id, 

6.  Statute  op  Limitations  Commences  to  Run  aoainst  Trustrb  num 
Probate  or  Will  and  Possession  under  it,  where  separate  property 
of  wife  is  allowed  by  her  tmstee  to  remain  in  her  husband's  posssssfon, 
who,  at  his  death,  dispoeee  of  it  by  will,  and  where  the  tmstee  Is  cog* 
niamt  of  facts  safficiently  charging  him  ¥rith  implied  notaoe  of  the  gen- 
eral provisions  of  the  will  before  it  is  admitted  to  probate.  The  etatate 
here  mns  against  the  tmstee,  and  in  favor  of  the  adverse  posseeBion  of 
the  hnsband's  ezeontor.    Id, 

7  Continued  Unintbrrutted  Posbbsbion  or  Land  roR  Trn  Trarb,  by 
party  oaltivating,  nsing,  and  enjoying  it  under  a  daim  of  titie,  givss 
him  a  good  title  under  the  statote  of  limitations.  SmHk*9  Admfn  ▼.  Ik 
la  Oana,  147. 
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8l  Pf  mnwrt  PuA  Qv  SftJiiTUTB  ov  limixAxiom  d  vov  Ivoonvmn  witt 
his  plea  of  poeeewJon  in  right  of  hit  wife,  wiio  is  the  eole  heir  of  the  fimt 
poeMBBor;  nor  is  he  preohided  from  elsiming  tiie  benefit  ol  the  statate^ 
by  asserting  s  right  of  possession  in  the  donble  capadtj  of  hnsbend  of 
the  sole  heir  and  tenant  of  the  administrator  of  the  fint  possessor,  wImb 
the  right  claimed  by  him  is  adverse  to  that  of  the  plaintiff.    Id. 

Sl  Txmpobabt  Absence  of  Husbaitd  fbom  his  Home,  while  his  wife  ra> 
mains  in  possession  thereof,  is  not  such  an  interruption  of  the  possession 
of  the  premises  as  will  stop  the  ranning  of  the  statate  of  limitatioDS  in  his 
favor,  especially  where  the  claim  set  np  by  him  is  in  right  of  his  wife.  Id, 

10.  Ajjtrovqr  Biobt  of  Oovxbnmsmt  ganhot  be  Babbed  bt  Tool,  the 
statate  of  limitations  will  commence  to  ran  from  the  date  of  a  grant  of  lend 
by  the  goyernment  in  faror  of  a  possession  adTsree  to  the  grantee.    Id. 

11.  BzoEPTioKB  IN  Statute  of  Lixitations  nebd  not  be  Nboatiyed  la 
Answer;  they  must  be  replied,     i^tser  ▼.  Snoddy^  740. 

IS.  AonoN  Barked  bt  Law  of  Place  of  Besidenob  of  Defendant  n 
Barred,  in  Indiana,  the  same  as  though  action  has  arisen  in  that  statsb 
Id. 

IIL  Hbib  jm  BntriiEd,  ab  AOAiNffr  Cbbditobs  Sebkino  to  Chaboe  his  Bbal 
CtTATB,  to  plead  the  statate  of  limitations,  or  sny  other  lawful  defense, 
onaffeoted  by  the  act  or  admission  of  the  executor.    Id. 

14^  Where  Statute  of  Limitations  is  Passed  SuBSSQUEirr  to  Aogbual  of 
Cause  of  Action,  if  a  sufficient  and  reasonable  portion  of  the  period  of 
limitation  remained  still  unexpired,  within  which  a  bill  might  have  been 
filed  by  the  party  entitled  before  the  expiration  of  the  limitation,  he  must 
file  his  bill  within  the  statutory  time  from  the  accrual  of  his  right. 
Parker  v.  Kane,  283. 

t5b  Partt  Who  does  not  Intoke  Aid  of  Statute  of  LnuTATioNS  oavhot 
BsoEiyE  ITS  Protection.    Id. 

See  Adtebse  Possession;  Executions,  7;  Executors  and  AD]inn8iBA9aii8» 
18,  19;  Pbobatb  Courts,  4;  Specific  Performance,  8. 

STATUTES. 

L  Lboislatiye  Intent  Governs  in  Consiruino  Statute,  if  it  oan  be 
ascertained,  and  such-intent  is  to  be  gathered  from  the  whole  statnte. 
Smiih  T,  Random  475. 

8.  Betrospbctiye  Construction  of  Statute  will  not  be  given  in  the  ab- 
sence of  express  words.    Orime»*i  Estate  ▼.  Norris^  645. 

1.  Bemedial  Statute  must  be  Construed  Liberallt  and  to  advance  tha 
remedy,  where  the  meaning  is  doubtful.     White  v.  Marp  ^iwi,  523b 

4.  Towing  of  Vessel  is  "Transportation  of  Propertt,"  within  the 
meaning  of  the  California  statnte  giving  a  right  of  action  for  malperfotm* 
anoe  or  non-performance  of  contracts  for  transportation.    Id. 
See  Constitutional  Law;  Executions,  24,  28»  50^  OL 

STBEETa 
Bee  Boundaxibb;  Corporations,  19^  20;  NbouobnoBi  i. 

SUBVBY. 
RsfOBAL  or  CouBv  TO  Set  aside,  at  Plaintiff's  Instance,  Sublet  «I 
tnol  of  land,  made  in  porsoance  of  a  final  decree  in  favor  of  the  dsfsnd- 


WB/tf  MnAiriB^  Ik  to  1m  mfc  wMi  tiM 

gfonnd  thst  it  glf«i  too  luge  a  IroDt  ontlierbvr,  imok^ 

it  does  not  i^pMr,  by  mMxy  statom«iit  of  fwti  or  otiwnrlM  1i|y 

tiittk  a  Um  fnat  ooald  Iibvo  been  givon  so  as  to  iaofaido  tbo  dBfeodmt^ 

improv«menti,  and  havo  duo  ra^aot  to  the  nurvoyi  of  tho 

tiM  adjaoont  kada.    SmUk*§  AdaSr*  y,J>€la  Qana^  1^. 

TAXATIOK. 
Sao  LAimLOBD  aitd  Tsramt,  S;  1. 

TENANTS  m  COMMON. 
8aa  CSo-mrAiroT. 

TORTa 
See  OoBVOBATiovB,  14;  JStnaofVE^  4;  Fuumaro  Am 

TRESPASS. 

Action  iob  Mmn  PBornm  d  Acnov  ov  Ttaatim  Vi 

pbdntiff  may  recover  not  only  the  mere  rent  of  the  pBeadaaa^  biit  alao 
■ach  extra  damagea  ai  the  particnlar  drenmstanoea  of  the  oaae  magr  d»> 
mand.     CuMungham  v.  Morris,  611. 

See  iHJimonoiiBy  1,  2,  5;  JumsDionoN;  hkjmuneb  abd  Tehur;  4-8; 

Riparian  Riohis,  11. 

TROVER. 

Iv  Action  or  Tbotkb  by  PmtOHAaxE  ov  Lot  of  Loos  undbi  Sncomui. 
Which  had  bxxn  Validly  levied  upon  some  of  them  and  invalid^ 
i^pon  the  remainder,  it  is  neoeaaary  for  the  plaintiff  to  ahow  that  he  b 
entitled  to  the  possession  of  the  particular  property  which  la  the  anibjeiil 
of  the  suit,  or  of  some  part  of  it,  which  he  can  identify,  or  he  oaoBoi 
recover.    Brown  v.  Pratt,  390l 

TRUSTS  AND  TRUSTEES. 

L  Ttam  Dksd  Sionxd  by  Grantob  and  TbustDp  ir  Valid  nr  Oibib 
RasFBon,  Vbstb  Titlb  to  the  property  in  the  tmatee  for  the  bsnafit  of 
all  the  cestvia  que  trust,  withont  the  signatnrea  of  orediton  who  ace  bea- 
efidaries.    Hempstead  v.  Johnston,  458. 

2.  Absknt  of  Beneficiary  will  be  Presumed  only  whebb  Pbovibionb  of 
Dbbd  are  Bbnbficial  to  his  interest;  and  when  otherwise,  affirmative 
acts  must  be  shown  establishing  assent.    Jd. 

B.  Insolvbnoy  and  Unfitness  of  Pasty  to  Bbcoxb  TRtfanoi  icdbt  bb  Pot 
IN  Issue  by  Pleadings,  and  proved,  in  orderto  make  tiiem  objeetioiia  to 
the  validity  of  a  trost  deed.    Jd. 

4.  Real  Estate  being  Devised  to  Trdbtebs  and  their  Heib8,  to  Use  cm 
OR  in  Trust  for  AnothRr  and  his  Heirs,  if  thetesUtor  has  impoasd 
npon  the  trustees  any  trust  or  duty,  the.  perfonnanoe  of  which  xequirea 
that  the  estoto  should  be  vested  in  them,  they  will  take  an  eatoto  oo- 
estensive  with  the  duties  to  be  perfonned;  if  not^  the  legid 
will  pass  over  to  the  beneficial  devisee.    EUis  v.  lisker^  62, 
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A.  TkfWTM  Tamm  Kxaotlt  That  QpAnmr  oy  Iwmiirr  nr  Bw ati  Which 
PuHPOsn  OF  Trust  RaQum,  and  in  the  abMnee  of  aay  expnti  lim- 
itation, 8iifllei«nt  to  carry  the  legal  inheritance^  the  eatate  of  the  tnuteea 
may  be  enlarged  and  extended  into  tneh  an  eatate  as  the  nature  of  the 
tmat  may  require;  the  oonitruction  in  thia  reaped  to  bo  govenied  mainly 
by  the  intention  of  the  teatator,  as  gathered  from  the  geneiml  aoopo  of  the 
will.    Id. 

6.  TB8T4TOB  HAViiro  Dkvibsd  BarrAn  to  Tkdbtkb  iir  Tluwr  for  Ubb  and 

Bsff xriT  OF  FSMJI  Oovkkt  during  her  natmial  life,  and  at  her  death  to 
the  use  of  the  hein  of  her  body,  and  in  debult  of  heim  of  her  body,  then 
to  hia  (the  testator'e)  own  right  heira;  the  truateea  take  only  a  l^gal 
eatate  for  the  life  of  the  feme  covert^  the  oTident  intention  of  the  trual 
being  to  protect  the  property  against  the  marital  righta  of  the  huaband, 
and  apoq  the  death  of  the/em«  covert,  the  legal  title  vests  in  the  heirs  of 
her  body  as  purchasers,  under  the  limitation  in  the  wilL    IcL 

7.  Aa  General  Rule,  Rksttltino  Trust  Arissb  xv  Fator  of  On  Who 

Advances  Monet  to  another  for  the  purehaae  of  land.  SmUimm  ▼•  Mc' 
LenanSf  780. 
S.  RxsuLTtNo  Trust  does  hot  Always  Aribr  from  Adtamcs  of  Purohaiis 
Monet.  It  does  not*  follow  that  because  money  baa  been  furnished  by 
one  party  for  tlie  purchase  of  land  that  a  trust  thereby  reaulta  that  can- 
not be  explained  or  defeated.  While  the  advance  may  create  such  a 
trust,  it  must  be  subject  to  the  rights  of  others,  and  cannot  be  allowed  to 
intervene  to  defeat  prior  and  superior  equities.     Id, 

9.  Trust  Results  in  Favor  of  Partt  Purnisbiko  GomiDXRAnoN,  where 

on  a  purchase  of  realty  the  consideration  is  paid  by  one  person  and  the 
title  is  taken  in  the  name  of  another.  So  where  the  consideration  of 
such  a  purchase  is  furnished  by  two  persona,  and  the  title  ia  taken  in  the 
name  of  one  of  them,  he  will  be  deemed  a  trustee  for  the  other  ^ro  tanUk 
Oubcme  ▼.  BndicoU,  498. 

10.  To  Create  Rbscltiko  Trust,  Deed  itsbd  not  Show  Coiibidsratior 
FuRinsHRD  BT  THIRD  PiRSOiT,  but  It  may  be  shown  by  any  note  or 
memorandum  of  tiie  nominal  pmohaser,  thoogh  the  statnte  of  frauds  be 
pleaded.     Id, 

11.  Resultin o  Trusts  arr  Protarlb  rt  Parol,  notwlthatending  the  stateta 
of  frauds.    Id, 

12.  Parties  Rrmainino  ur  Possrsbion  of  BRsiDRiiaR  aftrr  Trust  Sale. 
being  matter  ooourring  subsequent  to  the  execution  of  the  trust  deed, 
cannot  affect  its  validity.    HempaUad  v.  Johmtcn,  458. 

12.  BxFRESS  Taxm  is  Dxcrrmuird  rt  Act  of  Trustee  whenever  he  deni«*» 
the  right  of  the  eeattd  que  truBt,  and  assumes  abeolute  ownership  of  ilf 
property  he  holda  in  trust  adversely  to  and  ¥rithin  the  knowledge  of  t!* 
eestai  que  truiL    Robert9<m  v.  Wood^  140. 

14.  Truster's  Trlr  does  not  Cease  at  Death  of  Married  Woman,  wh*M 
alaveaaie  conveyed  to  him  by  deed,  hia  heirs,  executors,  and  admun 
tratoffSy  in  trust  for  her  sole  and  aeparate  uae  during  her  life,  and  aftt- 
her  death  for  the  uae,  benefit,  and  behoof  of  her  children  by  her  prest'i 
huabaod,  and  their  hetrs  forersr.    Brptm  r.  ITeems^  407. 

Ift.  Equitablr  Trn.R  mat  re  Ditrbtrd  out  of  Cestui  qur  Trust  Otiii:i< 
wise  THAR  RT  AuRRATiON,  before  tho  tnmt  la  aotoally  perfonned,  w)i«>! 
AicDaa  ToL.  I2Y— 06 
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agent  converts  himself  into  a  trustee  for  his  principal  by  waWng  a 
inal  purchase  to  himaelf.    FoUan^  ▼.  Kilbreth,  691. 

UL  CXSTUT  QUE  TbUST  MAT    DlVEST  HiMBELP   OF  BIS  EqUISABLB  TITXJB  BT 

BiPUDiATiNO  Acts  and  Pitbohass  of  Teubtsb  when  he  diaoovers  tiiftt 
the  latter  has  practiced  any  fraud  towards  hiin,  but  he  znay  waive  the 
fraud  and  claim  his  rights  as  cestui  que  iruti;  or  he  may  treat  the  por- 
ohaso  as  tds  own  by  selling  his  equitable  title  before  he  has  diaoovered 
the  fraud;  or  such  equitable  title  might  doubtless  be  destroyed  by  mu- 
tual agreement  of  both  parties,  without  fraud  on  either  side;  or  poaaibly 
be  defeated  by  laches  of  subsequent  nusoonduct  on  the  part  of  the  ces^M 
que  trueL    Id. 

17«  Agbnt  aho  Tbustkb  mat  Divbst  Cbstitis  que  TsnsT  of  thxik  Rom- 
TABLE  Title,  without  thub  Oonsbnt,  bt  Ekfudiativo  Aobkct, 
when  the  oestuU  que  tnui  have  fraudulently  induced  the  trustee  to  act 
for  them  and  incur  personal  responsibilities  which  he  would  not  have 
undertaken  but  for  the  fraud  practiced  upon  him.    Id, 

1&  CouBT  of  Equitt  will  not  Pbemit  Cestui  que  T&ust  to  Show  Spbo- 
ULATiVB  Disposition  toward  his  Tkcstee.  If  the  former  discovers 
facts  justifying  a  repudiation  of  the  latter's  acts,  he  ib  bound,  aft»  in- 
vestigation, or  a  reasonable  time  therefor,  to  declare  whether  he  will 
avail  himself  of  that  right  or  not,  and  cannot  lie  by  indefinitely  for  the 
purpose  of  affirming  the  bargain  if  a  profitable  one,  or  repudiating  it  if  it 
is  a  losing  one.    Id, 

19. -Cestui  que  Taust,  having  Right  to  Repudiate  Purchase  of  his 
Trustee,  is  not  Entitled  to  RsuEFwhere  he  has  been  silent  for  three 
years,  and  permitted  his  trustee  to  go  on  and  make  payments  fo^  the 
property  purchased.    Id, 

Wlk  Trustees  for  Benefit  of  Another  cannot  Reooter  in  that  Cafacrt 
where  they  do  not  seek  to  do  so,  and  have  repudiated  the  trust  relation 
by  bringing  the  action  in  their  own  right.  Thus,  where  A.  paid  pur- 
chase money,  and  took  a  conveyance  to  B.  of  an  undivided  oue  half  of 
a  tract  of  land,  and  after  the  death  of  A.  and  B.  the  heirs  of  B.,  in  their 
own  right,  sued  the  grantor  for  partition,  they  cannot  recover  as  trustees 
for  benefit  of  A.     Porlk  v.  HUl,  99. 

8e»  Agency,  6;  Deeds,  2;  Evidence,  15;  Frauduueny  CoNVBTANCBy  2»  3; 
Judgments,  11;  Landlord  and  Tenant,  2;  Sales,  8;  8tatotb  of 
Frauds,  2;  Statute  of  Ltmitations,  4,  0. 

USAGES. 

L  General  Usage  in  Particular  Business  need  hxvbb  be  Alliosd  nr 

PuuDiNO.    State  V.  Morton,  201. 
&  One  Instance  of  Remittance  bt  IAail  dobs  nov  Bbeabusr  Usage. 

Burrr.  8kUe$,  436. 

See  Cubtomb;  Dsbior  ajd  GbbdroBv  L 

USURY. 

Ir  BvABiomi  or  XJmnx  Laws  are  not  OousTiNANaED»  and  when  Courxi 
Dkteot  Them,  they  will  withhold  any  aid  to  those  who  make  foreign 
oontcaots  a  pretense  for  eTaoting  naoiy  at  home.  MeAtUiter  v.  Bmitk 
651. 
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l»  D0KN8B  OF  UsiTBT  IS  PsBfloiiAL  TO  BoBROWER  and  his  hein  or  Tepraent^ 
tiiTM.    Stephens  ▼.  Mtiir,  764. 

S.    PUBC&ASEK  OT  RbAL  ErSATB  SUBJECT  TO  MOICTOAOB  TAINTED  WITH  UflHRV 

cannot  Mt  up  the  usury  against  bill  for  foredosore.    Id. 
4^  UsuBT,  It  Seems,  may  be  Set  up  bt  Vendee  of  Real  Estate  Sctbject  to 
Usurious  Mortqaob,  with  consent  of  the  party  who  made  the  asurioas 
contract  and  who  was  to  suffer  by  it;  and  if  such  person  be  made  a  party 
to  the  action,  he  may  nr^  usury  as  a  ground  of  equitable  relief  to  himself. 

Id. 

See  Interest;  Negotiable  Insteumentsi  ^ 

VENDOR  AND  VENDEE. 

1.  Wbebb  It  Afpeabs  that  Vendee  in  Deed  is  Mere  Nominal  Partt, 
that  consideration  passed  from  another,  and  that  conveyance  was  made 
for  bitter's  sole  and  exclusive  benefit,  it  seems  that  the  nominal  vendee 
is  a  mere  naked  trustee,  having  no  estate,  no  interest  in  the  lands  con- 
veyed, which  will  pass  to  his  legal  representatives,  or  which  his  heirs  can 
take  by  inheritance.     PoHia  v.  HiU,  09. 

t.  Measure  of  Damages,  where  Vendee  op  Land  is  Evicted,  is  the  pur* 
chase  money,  with  interebt  during  the  time  while  the  vendee  was  liable  for 
mesne  profits.    Femander  v.  Dtiinn,  607. 

S.  Evicted  Vendee  Who  has  Enjoyed  Land  fob  Period  bevobb  Pab4- 
mount  Title  Accrued,  during  which  he  was  not  liable  for  mesne  pfofiti^ 
cannot  recover  agiunst  his  vendor  interest  on  the  purchase  money  during 
this  period.    Id, 

VERDICT. 

L  Verdict,  *  *  We,  the  Jurt,  Find  for  the  Plaintiff  One  Cent,  and  Costs 
TO  the  Defendant,"  is  not  Ambiguous.  The  words  "costs  to  tho 
defendant,"  taken  in  connection  with  the  context,  mean  that  defendant 
recover  costs.  Plaintiff  can  recover  no  more  costs  than  damages,  and  the 
verdict  being  one  cent,  the  law,  and  not  the  jury,  determines  the  qnes- 
tion  of  costs;  and  in  the  above  verdict  the  court  may  properly  regard  the 
words  "costs  to  the  defendant "  as  surplusage,  and  render  a  judgment 
for  one  cent  damages,  and  a  like  sum  in  costs,  and  that  defendant  recover 
residue  of  costs.    Conner  v.  Winion,  761. 

f.  Verdiot  Which  Finds  that  Plaintiff  has  No  Right  or  Interest  oi 
Certain  Property  is  ordinarily  sufficient  without  finding  who,  in  faot| 
has  such  right  or  interest.    McDaniel  v.  Marygold,  786. 
See  ATTAcanfEMTS,  4;  Equitt,  3;  Pleading  and  PBAcrnci»  21M2L  tt 

WAQSRa 
SeeOAMnron 

WATEEOOUBSESw 
See  Natioablb  Biters;  Rtpatctaw  RiOBfi. 

WILLS. 

1.  Whxrb  Mav  Dibs  Leaying  Two  Separate  and  Diotinot  Wills  Pbo^ 
BELT  Executed  and  attested,  both  relating  exclusively  to  the  same  kind 
of  property,  and  where  by  specific  legacies  and  residuary  clauses  each  is 
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MiiMiy  ftdeqiute  to  «1m  dispodtioB  of  aU  Ike  praperlgr 
deoedent,  fh«  Utter  alcme  ahftll  be  giyon  effeei.  Hmj  OMUioi  both 
togethar  m  oonstitotiog  but  one  wiU.  /»  re  Edward  Mvktr,  309L 
i.  Ihbtbumxnt  of  Which  FoLLOwnro  n  Corr  was  Hhld  «o  bb  Wnub^  Ain 
VOT  Dbxd:  **  Due  »t  my  death  to  Huey  JoliiHoa  tbe  earn  of  tw 
■end  five  handred  dollen,  from  the  general  food  of  my  eetato^  mm  n 
The  oonditioB  of  tbe  above  bond  or  obligaHon  ia  aaeh  that  whcraaa,  for 
the  fidelity  and  obedience,  aa  well  aa  the  natnral  love  and  affeettoo  that 
I  have  for  my  daughter  Haney  Johnaon,  I  donate,  in  the  above  iimnnwr, 
what  I  deaign  for  her  at  my  death.**  Daly  dated,  atteatod,  and  aigned. 
Johnaon  v.  Tancty,  646. 

5.  Will  dom  not  Riquibb  Pbobatb  WmcB  was  Ezbccttkd  bxvorb  Sxav> 

QTB  of  wills  in  California,  the  testator  having  died  before  passage  of  tba 

act,  the  then  existing  laws  not  reqoiring  probate  of  wiUa.    Grime^9 

S&taU  V.  NorrU,  546. 
4.  Will  u  Ambulatobt  uktil  TBaca««*B  Dbaxh,  and  doea  not  take  efiaci 

tiUthan.    Id. 
See  Ektatbs  of  DBOEDBim;  EzxoinoBa  akd  AoMiNisnuiiOBB;  PBoaasa 

OouBXs;  Statdtb  or  TiimTATioMB,  6. 

WITNESSES. 

L  WimsB  IS  OoMFBTEST  Who  Sweabs  that  Hb  has  No  iBVBBEn  in  the 
rssalt  of  the  salt.    Hempttead  v.  Johntton,  458. 

t.  SkBBIVF  is  not  Ck)MFBTBXVT  WiTMBBS  FOB  HIS  Go>DEFENDA5T8,  OB  JoiHT 

Tbial  as  to  All  of  Dbfenbaitts,  in  action  to  aet  aside  sheriff's  mis 
on  ground  of  fraud,  where  the  sheriff  is  made  a  defendant  and  charged 
with  being  a  party  to  snch  fraud.     Tea$  v.  McDonald,  65. 

1.  Pabtnbb  is  not  Competent  Witnbss  fob  Copabtnbb  inan  action  by  the 
latter  alone  for  an  injury  to  firm  property,  since  he  is  entitled  to  his 
share  of  the  recovery,  if  any,  though  he  refused  to  join  as  plaintiff  and 
was  made  defendant.     NighUn^ale  v.  Scamnell,  625. 

4i  Widow  of  One  Who,  while  Livino,  was  Intbbbstbd  in  CoNTBoyEBsr, 
18  Competent  Witness  as  to  all  matters  in  regard  to  any  transaction 
affecting  her  deceased  husband's  interests,  unless  her  testimony  involves 
the  disclosure  of  matters  of  confidence  between  herself  and  husband, 
or  affeoto  his  character.    Smitk  v.  PoUer,  198. 

i.  Pabty  has  Right  to  Cboss-bbaminb  Advbbsb  WmrEsa,  who  liaa  been 
examined  in  chief,  fully  as  to  his  knowledge  touching  any  and  all  &ets 
material  to  the  oaie.    FrtUick  v.  FreaUpt  41^ 

6.  Reoulablt,  Ceoss-examination  should  Immediately  Follow  DiBBCf 

Examination,  but  the  former  may  be  postponed  by  the  court;  not,  how- 
ever, to  injury  of  one  having  the  right  to  cross-examine.    Id, 

7.  Cboss-examination  op  Plaintiff's  Witness  cannot  be  Postponed  ft 

Coubt,  against  defendant's  wishes,  until  after  plaintiff  has  made  out  a 
prima  foM  case,  and  closed,  without  trenching  upon  the  li^^t  of 
examination.    Id» 

See  Cbiminal  Law,  14;  Btidbnob,  8. 
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